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Antidumping and Countervailing Duty Handbook

PREFACE

The purpose of this handbook is to provide informal guidance to the public concerning the filing of an
antidumping or countervailing duty petition and the investigation that follows. Antidumping and countervailing
duty laws are administered jointly by the U.S. International Trade Commission (Commission) and the U.S.
Department of Commerce (Commerce). Each agency has specific responsibilities under the law. This
handbook is intended to address in detail only the Commission's role in the overall process, although frequent
general references are made to Commerce throughout. It is designed to be an informal summary to be used in
conjunction with the relevant statute (the Tariff Act of 1930 (the "Act"), as added to and amended by
subsequent laws), the Commission's Rules of Practice and Procedure, the Commission's interpretations of the

statute and rules, and relevant judicial precedent, all of which take precedence over this document.
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OVERVIEW

An interested party! may file an antidumping or countervailing duty petition with Commerce and the
Commission alleging that an industry in the United States is materially injured or threatened with material injury,
or that the establishment of an industry is materially retarded, by reason of imports that are being, or are likely
to be, sold in the United States at less than fair value (LTFV)? or by reason of imports that are being subsidized
by the governments of one or more countries. Interested parties may file both antidumping and countervailing
duty petitions involving the same imported merchandise, and one or both petitions may involve multiple
countries. Antidumping and countervailing duty petitions may be filed as a single document, and multiple

countries may be (and usually are) combined in a single petition.

! Sections 702(b) and 732(b) of the Act state that a petition may be filed on behalf of an industry by an "interested party" described in
subparagraph (C), (D), (E), (F), or (G) of section 771(9) of the Act (19 U.S.C. § 1677(9)). Qualified interested parties include: (1) a
manufacturer, producer, or wholesaler in the United States of a domestic like product; (2) a certified or recognized union or group of
workers that is representative of the industry; (3) a trade or business association a majority of whose members manufacture, produce, or
wholesale a domestic like product; (4) a coalition of firms, unions, or trade associations as described above; and (5) in cases involving
processed agricultural products, a coalition or trade association representative of processors, or processors and producers, or processors
and growers. See appendix A for a glossary of antidumping and countervailing duty terms.

2 Selling at less than fair value, or dumping, is defined in section 771(34) of the Act (19 U.S.C. § 1677(34)) as "the sale or likely sale of
goods at less than fair value." In more specific terms, dumping is defined as selling a product in the United States at a price which is
lower than the price for which it is sold in the home market (the "normal value"), after adjustments for differences in the merchandise,
quantities purchased, and circumstances of sale. In the absence of sufficient home market sales, the price for which the product is sold
in a surrogate "third country" may be used. Finally, in the absence of sufficient home market and third country sales, "constructed
value," which uses a cost-plus-profit approach to arrive at normal value, may be used.
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PREPARATION OF APETITION

This section of the handbook is intended to be used in conjunction with the questionnaire contained in
the "Guide for Antidumping Petitions™ and the "Guide for Countervailing Duty Petitions™ (collectively referred
to as the "petition guide™) prepared jointly by the Offices of Investigations at the Commission and Commerce.
As the petition guide states, Commerce (the "administering authority" under the Act) generally will be able to
consider the initiation of an antidumping or countervailing duty investigation upon receipt of a completed
questionnaire. However, the usual practice is for the petitioner to submit a petition in text rather than
questionnaire form.2 In any event, staff at both Commerce and the Commission welcome the opportunity to
review a petition before it is filed. This review is performed in an expeditious manner, and the subject matter is
kept in strict confidence. The petitioner benefits by being informed of any deficiencies in the petition which, if
not corrected in time, may delay or prevent initiation of the investigation. A draft petition also enables both

agencies to begin preliminary work in preparation for the actual filing.

® Sample petitions may be obtained from the Commission's Trade Remedy Assistance Office (TRAO). TRAO was established in
1989 to offer assistance to businesses seeking relief under U.S. trade laws. It has two main functions: (1) to respond to inquiries about
various U.S. trade laws and (2) to provide technical assistance to eligible small businesses seeking a remedy under such laws. Eligibility as
a small business is determined according to the size standards established by the Small Business Administration. TRAO staff will help
small businesses analyze their trade-related problems in the context of existing laws and evaluate the strengths and weaknesses of
potential claims. As part of this process, TRAO staff will describe the procedures for obtaining relief, provide guidance in preparing a
petition, and review draft petitions before they are filed. TRAO assistance may also include informal legal advice to eligible businesses
during the course of an investigation and any subsequent court review. Although such assistance may enable a small business to
represent itself during the investigation, it should not be viewed as a substitute for employment of competent legal counsel. TRAO may
be reached at (202) 205-2200 or toll free at (800) 343-9822.
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A petition generally contains an introduction and conclusion, but must contain certain essential

information that is usually presented in the following format used in the petition guide:

Section A ..o General Information

SectionB ...l Description of Imported Goods, Exporters,
and Importers

SectionC ... ..cooviiii Subsidy Information* and LTFV Price
Information®

SectionD ... Critical Circumstances Information®

SectionE ................ ...l Injury Information

Introduction
The introduction, which is optional, typically contains a brief statement that alleges material injury,
threat of material injury, and/or material retardation of the establishment of an industry in the United States by
reason of dumped and/or subsidized imports, identifies the imported merchandise and the country(ies)
involved, indicates by whom and on whose behalf the petition is filed, and requests Commerce and the

Commission to initiate an antidumping or countervailing duty investigation.

General Information

This section of the petition should provide detailed information on the petitioner and the domestic
industry producing a product like or most similar in characteristics and uses to the imported product. It should
identify the name and address of each firm, union, or trade association that is a petitioner and should provide
some background information describing the extent of their involvement in the industry (e.g., year in which
production began, approximate share of U.S. production accounted for, range of products, extent of
investment, corporate affiliations, changes in ownership, etc.).

The statute states that a petition must be filed on behalf of an industry. A petition is deemed to have
been filed on behalf of an industry if "(i) the domestic producers or workers who support the petition account

for at least 25 percent of the total production of the domestic like product, and (ii) the domestic producers or

4 Pertains to countervailing duty petitions only.
® Pertains to antidumping petitions only.
® Only if critical circumstances are alleged.
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workers who support the petition account for more than 50 percent of the production of the domestic like
product produced by that portion of the industry expressing support for or opposition to the petition."” If the
petition does not establish support of domestic producers or workers accounting for more than 50 percent of
the total production of the domestic like product, Commerce must poll the industry or rely on other
information to determine if the required level of support for the petition exists. If there is a large number of
producers in the industry, Commerce may determine if there is support for the petition by using any statistically
valid sampling method to poll the industry.®

Prospective petitioners are advised to demonstrate as clearly as possible that they have standing to file a
petition on behalf of an industry. It is common practice for various producers to file as co-petitioners (either as
separate entities or collectively as in the form of an ad hoc committee); or for producers to file as co-petitioners
with unions or trade associations; or for petitioners to obtain letters of support from nonpetitioning members

of the domestic industry, from unions, or from trade associations.

" Firms may actively support or oppose the petition, or they may take no position.
8 Sections 702(c)(4)(A) and (D) and 732(c)(4)(A) and (D) of the Act (19 U.S.C. §§ 1671a(c)(4)(A) and (D) and
1673a(c)(4)(A) and (D)).
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In addition to providing information on the petitioner(s), this section of the petition should identify the
name, street address, telephone number, and contact person for each U.S. producer that is not a petitioner.
Some general background information should be provided on the largest of these producers, such as their
relative size, locations of production facilities, and dates when any firms have entered or exited the industry or
undergone changes in ownership in the most recent four to five years. The petition should note whether any
firms produce substantially for internal consumption and whether there are significant differences in producers'
production processes or the range of products marketed within the product definition envisioned by the
petitioner.

Finally, this section must contain a statement indicating whether the petitioner has filed within the last
12 months, is currently filing, or is planning to file for other forms of import relief® involving the same "subject
merchandise."'® If so, the petitioner should describe the import relief being sought and give the status of such

efforts.

Description of Imported and Domestic Like Products, Exporters, and Importers

This section should begin with a clear and concise definition of the imported merchandise, identifying
technical characteristics or precise parameters that unambiguously distinguish the goods from other
merchandise not intended to fall within the scope of the investigation. It should be sufficiently broad to allow

for effective relief and to discourage

® This import relief may be under sections 337, 702, or 732 of the Tariff Act of 1930 (19 U.S.C. 8§ 1337, 16714, or 1673a),
sections 201, 301, or 406 of the Trade Act of 1974 (19 U.S.C. §§ 2251, 2411, or 2436), or section 232 of the Trade
Expansion Act of 1962 (19 U.S.C. § 1862).

0 "Subject merchandise" is a term that defines the scope of an antidumping or countervailing duty investigation (i.e., the
specific imported product or products that are under investigation).
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circumvention of any order that may be issued™* but sufficiently narrow to avoid including imported
merchandise that is not causing injury. Petitioners should be aware that the Commission will seek data from all
U.S. producers of products "like" the imports described in the scope of the investigation (i.e., the subject
merchandise). Effectively, broadening the scope can also expand the size of the U.S. industry. The definition
of the imported product must specify the relevant tariff classification(s) of the merchandise as found in the
Harmonized Tariff Schedule of the United States (HTS). The petitioner should expand on the basic definition
by describing the merchandise in detail, including any inherent physical characteristics, raw materials used in the
manufacturing process, differences between the imported product and that produced by U.S. firms, and both
major and minor uses of the product. Catalogs, sales literature, illustrations, and other descriptive materials are
useful and may be included as an attachment to the petition.

The next requirement of this section is a definition of the proposed "domestic like product."*? This
definition should be as clear and precise as possible, leaving no question as to what merchandise may or may

not be included. To the extent feasible, the description of the

L 1f the petition is successful at Commerce and the Commission, Commerce issues an antidumping or countervailing
duty order instructing the U.S. Customs Service to collect offsetting duties on the imported merchandise in an amount
equal to the dumping or subsidy margin determined by Commerce in its investigation.

2 |n assessing material injury, the Commission is required by law to define the "domestic like product” produced by the
U.S. "industry." "Domestic like product" is defined in section 771(10) of the Act (19 U.S.C. § 1677(10)) as "a product
which is like, or in the absence of like, most similar in characteristics and uses with, the article subject to an investigation."
"Industry" is defined in section 771(4)(A) of the Act (19 U.S.C. § 1677(4)(A)) as "the producers as a whole of a domestic
like product, or those producers whose collective output of a domestic like product constitutes a major proportion of the
total domestic production of the product.”" For a further discussion of this issue, see the section entitled, "Domestic Like
Product and U.S. Industry," in Part 11, The Investigation Process.
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domestic like product should include a discussion of the six factors identified in Part 1l that the Commission
normally considers in its domestic like product analysis.

Additional requirements of this section of the petition include the following: (1) an identification of
the country or countries from which the merchandise is being, or is likely to be, imported® and (2) the names,
addresses, and telephone and telefax numbers of the foreign manufacturers, producers, and exporters, as well as
the names, street addresses, telephone numbers, and contact persons for the U.S. importers of the merchandise.
The petitioner should also provide, if known, the volume and value of exports to the United States and the
ports of entry of the imported merchandise into the United States. Data regarding exports to the United States
should cover the most recent three complete calendar years and the year-to-date periods of the current and

preceding year.

Subsidy Information
This section falls exclusively within the jurisdiction of the Department of Commerce. Prospective
petitioners should consult sections 701, 702(b), and 771(5) and (6) of the Act and section 355.12(b)(7) of the
Code of Federal Regulations (C.F.R.) (19 C.F.R. § 355.12(b)(7)).* Further guidance may be obtained by

contacting Commerce's Office of the Assistant Secretary for Import Administration (telephone (202) 482-1780).

B If the merchandise is produced in a country other than that from which it is exported, the name of the country in
which it is produced should also be provided.

 Also section 771(A) of the Act (19 U.S.C. § 1677-1) and section 355.12(b)(8) of the C.F.R. (19 CFR § 355.12(b)(8)) if an
upstream subsidy is alleged.
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LTFV Price Information
This section also falls exclusively within the jurisdiction of the Department of Commerce. Prospective
petitioners should consult sections 731, 732(b), 772, and 773 of the Act and section 353.12(b)(7) of the C.F.R.
(19 C.F.R. § 355.12(b)(7)).2> Further guidance may be obtained by contacting Commerce's Office of the

Assistant Secretary for Import Administration (telephone  (202) 482-1780).

Critical Circumstances Information

"Critical circumstances" is a provision in both the antidumping and countervailing duty laws that allows
for the limited retroactive imposition of duties if certain conditions are met. The petitioner may allege critical
circumstances in the petition or by amendment at any time more than 20 days before the date of Commerce's
final determination. Separate affirmative determinations must be made by both Commerce and the
Commission before such retroactive duties may be imposed. Affirmative determinations of critical
circumstances result in the retroactive imposition of duties on unliquidated entries of imported merchandise
entered, or withdrawn from warehouse, for consumption on or after the date which is 90 days prior to the date
the duties would normally be levied.*®* This provision serves two purposes: (1) to deter importers from
attempting to circumvent the antidumping and countervailing duty laws by making massive shipments
immediately after the filing of a petition (and before any relief can be imposed) and (2) to provide relief from
the effects of such massive shipments if they do occur.

Commerce must first make a determination regarding the existence of critical circumstances’ and, if

that determination is affirmative, and if the Commission makes an affirmative final determination of material

5 Also section 353.12(b)(8) of the C.F.R. (19 CFR § 353.12(b)(8)) if the merchandise is from a country with a state-
controlled economy.

6 Under normal circumstances, provisional duties are imposed when Commerce publishes notice of its affirmative
preliminary determination in the Federal Register.

¥ In making its determination in an antidumping investigation, Commerce is to determine whether (1)(a) there is a
history of dumping and material injury by reason of dumped imports in the United States or elsewhere of the subject
merchandise or (b) the person by whom, or for whose account, the merchandise was imported knew or should have
known that the exporter was selling the subject merchandise at less than its fair value and that there would be material
injury by reason of such sales and (2) there have been massive imports of the subject merchandise over a relatively short
period. In a countervailing duty investigation, Commerce is to determine whether (1) the countervailable subsidy is
inconsistent with the Subsidies Agreement and (2) there have been massive imports of the subject merchandise over a
relatively short period. Sections 705(a)(2) and 735(a)(3) of the Act (19 U.S.C. §§ 1671d(a)(2) and 1673d(a)(3)).
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injury to a domestic industry,*® the Commission must make an additional determination as to whether the
imports subject to Commerce's final affirmative critical circumstances determination are likely to undermine
seriously the remedial effect of the antidumping or countervailing duty order to be issued. In making its
determination, the Commission is to consider, among other factors it considers relevant, (1) the timing and the
volume of the imports, (2) a rapid increase in inventories of the imports, and (3) any other circumstances
indicating that the remedial effect of the antidumping or countervailing duty order will be seriously
undermined.*®

Prospective petitioners who are alleging critical circumstances should provide information which
indicates that a surge in imports prior to the suspension of liquidation of entries of the subject merchandise will
undermine the effectiveness of the relief, regardless of whether the surge in imports was confined to the 90-day
period for which retroactive duties could be assessed. Petitioners should provide information demonstrating

that there have been massive imports of

8 1f the Commission finds either no material injury or only a threat of material injury, it need not reach a critical
circumstances determination.
19 Sections 705(b)(4)(A) and 735(b)(4)(A) of the Act (19 U.S.C. §§ 1671d(b)(4)(A) and 1673d(b)(4)(A)).
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the merchandise over a relatively short period. In antidumping petitions, petitioners should provide
information demonstrating that there is a history of dumping and material injury, or that the importer knew or
should have known that the exporter was selling at LTFV. Countervailing duty petitions should identify any

countervailable subsidy that is inconsistent with the Subsidies Agreement.

Injury Information

This section of the petition should provide information to support the petitioner's contention that a
domestic industry has been materially injured by reason of the alleged unfair imports. The Act defines "material
injury" as "harm which is not inconsequential, immaterial, or unimportant."? The law directs the Commission
to consider (1) the volume of imports of the subject merchandise, (2) the effect of imports of that merchandise
on prices in the United States for domestic like products, and (3) the impact of imports of such merchandise on
domestic producers of domestic like products in the context of production operations within the United States.

In evaluating the volume of imports, the Commission is directed to consider whether the volume of
subject imports, or any increase in that volume, either in absolute terms or relative to production or
consumption in the United States, is significant. In evaluating the effect of imports of subject merchandise on
prices, the Commission is instructed to consider (1) whether there has been significant price underselling by the
imported merchandise as compared with the price of domestic like products in the United States and (2)

whether the effect of imports of such

2 Section 771(7) of the Act (19 U.S.C. § 1677(7)).
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merchandise otherwise depresses prices to a significant degree or prevents price increases, which otherwise
would have occurred, to a significant degree.

In examining the impact of subject imports on producers of domestic like products, the Commission is
to evaluate all relevant economic factors which have a bearing on the state of the industry in the United States,
including, but not limited to (1) actual and potential declines in output, sales, market share, profits, productivity,
return on investments, and utilization of capacity; (2) factors affecting domestic prices; (3) actual and potential
negative effects on cash flow, inventories, employment, wages, growth, ability to raise capital, and investment;
(4) actual and potential negative effects on the existing development and production efforts of the domestic
industry, including efforts to develop a derivative or more advanced version of the domestic like product; and
(5) in antidumping investigations, the magnitude of the margin of dumping.?2 Congress has directed the
Commission to evaluate all such relevant economic factors within the context of the business cycle and
conditions of competition that are distinctive to the affected industry.

The petition should contain statistical data to support the allegation that a domestic industry has been
materially injured or threatened with material injury by reason of the alleged unfair imports. In general, such
data should cover the three most recent complete calendar years as well as the year-to-date period of the current

year and the like period of the previous year.??

2 |n a preliminary determination the Commission is to use the dumping margin(s) published by Commerce in its notice
of initiation of the investigation; in a final determination the Commission is to use the dumping margin(s) most recently
published by Commerce prior to the closing of the Commission's administrative record. Section 771(35)(C) of the Act (19
U.S.C. § 1677(35)(C)).

2 partial-year periods usually correspond to calendar-year quarters (i.e., January-March, January-June, or January-
September) but, in any event, should be consistent for all data presented. The Commission's practice in antidumping and
countervailing duty investigations is to analyze data covering three years plus any interim periods; however, the period
examined by the Commission may, under appropriate circumstances, cover a longer or shorter period of time.
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To the extent possible, the petition should present actual data rather than estimates. With respect to data on the
domestic industry, actual data should be presented for the petitioning firm(s). Estimates may be provided for
the industry as a whole if not all producers are petitioners and if published data are not available for an industry
consisting of all producers of the product in question. With respect to data on imports, actual data should be
presented if available from the Department of Commerce (i.e., if the relevant tariff items in the HTS are a fairly
close match with the subject imported product). If the relevant tariff categories include statistically important
products not subject to the investigation, which may substantially distort the magnitude or trend of imports,
estimates may be used.

At a minimum, the petition should contain the following statistical data related to the question of

material injury, presented in tabular format:

(1) The quantity and value of imports of the alleged LTFV and/or subsidized merchandise
from each country supplying such imports, and imports of like or similar merchandise from all

countries.

(2) Prices in the United States for a representative imported product? that is allegedly sold at
LTFV and/or subsidized, and prices for the like or most similar article produced domestically

by the petitioner(s)?* and sold to the same class of

= Specify the basis of the prices reported for imports (e.g., price quoted by importer, f.0.b. U.S. port of entry).
2 Specify the basis of the prices reported for domestic product (e.g., weighted average of all sales made during this
period, f.0.b. plant).
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customer? in direct competition with the imported article.?® Prices should be presented for at
least the five most recent calendar quarters and should be expressed in dollars and cents per

unit, specifying the unit.

(3) The capacity,? production, domestic sales, export sales, and end-of-period inventories of
domestically produced merchandise like or most similar to the alleged LTFV and/or
subsidized imports. Data should be reported separately for the petitioning firm(s) and for the
U.S. industry as a whole (including the petitioning firm(s)). Data on capacity, production, and
inventories should be expressed in terms of quantity (identifying the unit of measurement),
and data on domestic and export sales should be expressed in terms of both quantity and

value.

% Specify the class of customer (e.g., distributor or end user).

% Provide a detailed description of the specific article for which prices are reported. In order to permit meaningful price
comparisons between the imported and domestic products, the article should be sufficiently specific so that differences in
import and domestic prices do not simply reflect differences in product specifications (such differences could similarly
distort trends in a given price series). The specific article also should be one that is sold in substantial volume by U.S.
importers as well as U.S. producers.

27 Capacity, or "full production capability," is defined as the maximum level of production that an establishment can
reasonably expect to attain under normal operating conditions. In estimating full production capability, assume the
following: (1) only machinery and equipment in place and ready to operate at the time could be utilized (i.e., facilities or
equipment that would require extensive reconditioning before being made operable could not be utilized); (2) normal levels
of downtime for maintenance, repair, and cleanup; (3) number of shifts and hours of plant operation not exceeding those
attained in the past 5 years; (4) overtime pay, availability of labor, materials, utilities, etc., are not limiting factors; (5) a
product mix that was typical or representative of production during the period; and (6) use of productive facilities outside
the plant for services (such as contracting out subassembly work) not exceeding normal levels that occurred during the
period of investigation.
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(4) The number of production and related workers?® employed in the production of
merchandise like or most similar to the alleged LTFV and/or subsidized imports, and the
hours worked? by those employees. Data should be reported separately for the petitioning

firm(s) and for the U.S. industry as a whole (including the petitioning firm(s)).

(5) Income-and-loss data (net sales; cost of goods sold; gross profit or (loss); selling, general,
and administrative expenses; and operating income or (loss)) on U.S. operations®® producing
merchandise like or most similar to the alleged LTFV and/or subsidized imports. If the
necessary cost data for the product in question are not readily available in accounting records
maintained by the petitioning firm(s), data may be provided for the next higher level of
operations that includes the subject product. Data should be reported separately for the
petitioning firm(s) and for the U.S. industry as a whole (including the petitioning firm(s)).

Data may be reported on a calendar-year basis, or, if more readily available, on an

% Production and related workers are defined as including working foremen and all nonsupervisory workers engaged in
fabricating, processing, assembling, inspecting, receiving, storage, handling, packing, warehousing, shipping, maintenance,
repair, janitorial and guard services, product development, auxiliary production for the plant's own use (e.g., power plant),
and record keeping and other services closely associated with production operations. Not included in the definition are
supervisory employees above the working foreman level (or their clerical staff), salesmen, and general office workers.

» Hours worked should include time paid for sick leave, holidays, and vacations, as well as overtime hours actually
worked (not their equivalent in straight-time hours).

® Include only U.S. manufacturing operations (i.e., include sales and related costs associated with articles produced in the
establishment and sold domestically or exported, but exclude sales and related costs associated with the re-sale of
purchased products of domestic or foreign origin).
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accounting-year basis (identifying the date that each reporting firm's accounting year ends).

In addition to the above data, the petition should identify each specific product on which the petitioner
requests the Commission to collect pricing information in its questionnaires. It should also list all sales and
revenues lost by each petitioning firm by reason of the subject merchandise during the three years preceding the
filing of the petition.3! Lost sale and lost revenue allegations should, to the extent reasonably available to the
petitioner, identify the quantities and values involved in the allegations, the periods (month and year) in which
the sales and revenues were lost, and the names, addresses, and telephone numbers of the firms (customers)
involved. Finally, the petition should provide any other information relevant to the question of material injury
or threat of material injury to a domestic industry by reason of the alleged LTFV and/or subsidized imports.

With respect to the question of threat of material injury, the statute provides that "[i]n determining
whether an industry in the United States is threatened with material injury by reason of imports (or sales for
importation) of the subject merchandise, the Commission shall consider, among other relevant economic
factors--

(1) if a countervailable subsidy is involved, such information as may be presented to it by the

administering authority as to the nature of the subsidy (particularly as to whether the

countervailable subsidy is a subsidy described in Article 3 or 6.1 of the Subsidies Agreement),
and whether imports of the subject merchandise are likely to increase,

% A lost sale occurs when a customer switches to the imported product; lost revenues occur when a U.S. producer either
reduces prices or rolls back announced price increases in order to avoid losing sales to competitors selling the imported
product.
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(11) any existing unused production capacity or imminent, substantial increase in production
capacity in the exporting country indicating the likelihood of substantially increased imports of
the subject merchandise into the United States, taking into account the availability of other
export markets to absorb any additional exports,

(111) a significant rate of increase of the volume or market penetration of imports of the
subject merchandise indicating the likelihood of substantially increased imports,

(IV) whether imports of the subject merchandise are entering at prices that are likely to have a
significant depressing or suppressing effect on domestic prices, and are likely to increase
demand for further imports,

(V) inventories of the subject merchandise,

(V1) the potential for product-shifting if production facilities in the foreign country, which can
be used to produce the subject merchandise, are currently being used to produce other
products,

(VID) in any investigation under this title which involves imports of both a raw agricultural
product (within the meaning of paragraph (4)(E)(iv)) and any product processed from such
raw agricultural product, the likelihood that there will be increased imports, by reason of
product shifting, if there is an affirmative determination by the Commission under section
705(b)(1) or 735(b)(1) with respect to either the raw agricultural product or the processed
agricultural product (but not both),

(V1) the actual and potential negative effects on the existing development and production
efforts of the domestic industry, including efforts to develop a derivative or more advanced
version of the domestic like product, and

(IX) any other demonstrable adverse trends that indicate the probability that there is likely to
be material injury by reason of imports (or sale for importation) of the subject merchandise
(whether or not it is actually being imported at the time)."32 %

% Section 771(7)(F)(i) of the Act (19 U.S.C. § 1677(7)(F)(i)).

% Section 771(7)(F)(iii) of the Act (19 U.S.C. § 1677(7)(F)(iii)) further provides that, in antidumping investigations, ". . .
the Commission shall consider whether dumping in the markets of foreign countries (as evidenced by dumping findings or
antidumping remedies in other WTO member markets against the same class or kind of merchandise manufactured or
exported by the same party as under investigation) suggests a threat of material injury to the domestic industry."
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The law further states that "The Commission shall consider [these factors] as a whole in making a
determination of whether further dumped or subsidized imports are imminent and whether material injury by
reason of imports would occur unless an order is issued or a suspension agreement is accepted . ... The
presence or absence of any factor which the Commission is required to consider . . . shall not necessarily give
decisive guidance with respect to the determination. Such a determination may not be made on the basis of
mere conjecture or supposition."3*

Finally, petitioners may allege that the establishment of an industry in the United States is materially
retarded by reason of imports, or sales (or the likelihood of sales) for importation, of the subject merchandise.®
The statute does not define "material retardation;" however, in considering this issue in past cases, the
Commission has begun by examining the question of whether the U.S. industry is "established." If U.S.
producers have commenced production of the product, the industry is considered to be established if U.S.
producers have "stabilized" their operations. In making this assessment, the Commission has examined the
following factors: (1) when the U.S. industry began production; (2) whether the production has been steady or
start-and-stop; (3) the size of domestic production compared to the size of the domestic market as a whole; (4)
whether the U.S. industry has reached a reasonable "break-even point;" and (5) whether the activities are truly a
new industry or merely a new product line of an established firm.*® If the industry is not established, the

Commission considers whether the performance of

% Section 771(7)(F)(ii) of the Act (19 U.S.C. § 1677(7)(F)(ii)).

% Such allegations have been relatively uncommon.

% Fresh and Chilled Atlantic Salmon from Norway, Inv. No. 701-TA-302 (Preliminary) and Inv. No. 731-TA-454
(Preliminary), USITC Pub. 2272 (April 1990) at 15-18.
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the industry reflects normal start-up difficulties or whether the imports of the subject merchandise have

materially retarded the establishment of the industry.®’

Conclusion
The conclusion generally contains a very brief, one- or two-paragraph statement affirming that the
subject merchandise is being sold in the United States at LTFV and/or subsidized and that a U.S. industry
producing a domestic like product is materially injured, or threatened with material injury, by reason of such
imports. This statement is usually followed by a request for the imposition of antidumping and/or

countervailing duties on the subject merchandise.

% Benzyl Paraben from Japan, Inv. No. 731-TA-462 (Final), USITC Pub. 2355 (February 1991) at 11-12.
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CHRONOLOGY OF EVENTS

The overall investigation process for antidumping and countervailing duty cases can be divided into
five stages, each ending with a determination by either Commerce or the Commission: (1) initiation of the
investigation by Commerce, (2) the preliminary phase of the Commission's investigation, (3) the preliminary
phase of Commerce's investigation, (4) the final phase of Commerce's investigation, and (5) the final phase of
the Commission's investigation. There is a partial overlap in some of these stages as explained below. With the
exception of Commerce's preliminary determination (stage 3), a negative determination by either Commerce or
the Commission results in a termination of proceedings at both agencies.

The statutory deadlines relating to the five stages are as follows: initiation (20 days after the filing of
the petition),! preliminary determination by the Commission (45 days after the filing of the petition),2
preliminary determination by Commerce (115 days after the Commission's preliminary determination in

antidumping cases or 40 days in countervailing duty cases),® final

! Commerce has the statutory authority to postpone its initiation determination in “exceptional circumstances™ by up to
20 days in order to "poll the industry" if the petition does not establish "support of domestic producers or workers
accounting for more than 50 percent of the domestic like product." Sections 702(c) and 732(c) of the Act (19 U.S.C. §§
1671a(c) and 1673a(c)).

2 Or if initiation is postponed, within 25 days after notification by Commerce of the initiation of the investigation.

® Commerce has the statutory authority to postpone its preliminary determination by up to 50 days in antidumping cases
and by up to 65 days in countervailing duty cases. It may do so either (1) by declaring the investigation extraordinarily
complicated or (2) at the request of the petitioner if such request is made not later than 25 days before the scheduled date
of the determination. (Commerce will approve petitioner's request unless it finds "compelling reasons" to deny it.) See
Commerce rules 353.15(b) and (c) and 355.15(b) and (c) (19 C.F.R. §8 353.15(b) and (c) and 355.15(b) and (c)).

The Investigation Process -3



U.S. International Trade Commission

determination by Commerce (75 days after Commerce's preliminary determination),* and final determination by
the Commission (120 days after Commerce's preliminary determination or 45 days after its final determination,’®

whichever is later).®

Filing of the Petition and Initiation of an Investigation
An interested party must file an antidumping or countervailing duty petition simultaneously (i.e., on the
same day) with Commerce and the Commission.® * Within 20 days after the date on which the petition is filed,°
Commerce determines whether the petition alleges the elements necessary for the imposition of a duty and

contains information reasonably available

* Commerce has the statutory authority to postpone its final determination by up to 60 days in antidumping cases. It
may do so at the request of either (1) the petitioner if the preliminary determination was negative or (2) the foreign
producers or resellers if the preliminary determination was affirmative, if such request is made not later than the scheduled
date for the final determination. (Again, Commerce will approve the request unless it finds "compelling reasons" to deny
it.) See Commerce rule 353.20(b) (19 C.F.R. § 353.20(b)).

% (Seventy-five (75) days after its final determination if its preliminary determination was negative.)

¢ The Commission has no statutory authority to postpone its determinations.

7 See appendix B for a flowchart depicting statutory timetables for antidumping and countervailing duty investigations.

& Commerce may also initiate an investigation on its own motion (but rarely does so) whenever it determines, from
information available to it, that a formal investigation is warranted.

® As in the case of all documents filed with the Commission, a party must submit an original and 14 copies of the
confidential version of the petition and an additional 4 copies of the public version. The confidential version must be
served on all parties for which the Secretary has approved an application for administrative protective order (APO).
Service must be made within 2 calendar days of notification by the Secretary that an APO application has been approved
or within 2 calendar days of the establishment of the APO service list, whichever occurs first. The public version must be
served on all parties within 2 calendar days of the establishment of the public service list. See Commission rules 201.6(b),
201.8, 201.16, 207.3, 207.7(f), and 207.10 (19 C.F.R. §8 201.6(b), 201.8, 201.16, 207.3, 207.7(f), and 207.10) for information
regarding filing of documents and service requirements. See also the section of this part entitled "The Administrative
Protective Order Process.”

1 Or 40 days after the filing date if Commerce must poll the industry to determine support for the petition.
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to the petitioner supporting the allegations. If the determination is affirmative, Commerce initiates an
investigation to determine whether dumping or subsidies exist; if negative, it dismisses the petition and

terminates the proceeding.'*

Preliminary Phase of the Commission's Investigation

Within 45 days after the date on which the petition is filed,*? the Commission makes a determination,
based upon the best information available to it at the time, of whether there is a reasonable indication that an
industry in the United States is materially injured or is threatened with material injury, or the establishment of an
industry in the United States is materially retarded, by reason of imports of the merchandise which is the subject
of the investigation. The preliminary phase of the Commission's investigation may be broken down into six
stages: (1) institution of the investigation and scheduling of the preliminary phase, (2) questionnaires, (3) staff
conference and briefs, (4) staff report and memoranda, (5) briefing and vote, and (6) determination and views

of the Commission.

Institution of the Investigation and Scheduling of the Preliminary Phase

Upon receipt of a properly filed petition, a six-person team consisting of an investigator, an industry
analyst, an economist, an accountant/auditor, an attorney, and a supervisory investigator is assigned to the
investigation. The staff develops a work schedule for the conduct of the preliminary phase of the investigation
and prepares a notice of institution of investigation for publication in the Federal Register. The purpose of the

notice is to provide information to the

% |n either case, it publishes a notice of its findings in the Federal Register.
2 Or within 25 days after the date on which the Commission receives notice from Commerce of the initiation of the
investigation if Commerce must poll the industry to determine support for the petition.
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public concerning the subject matter of the investigation and the schedule to be followed. The notice and work
schedule are normally approved within one to two business days after receipt of the petition.

Any person other than the petitioner who wishes to appear before the Commission as a party in the
investigation must file an "entry of appearance” with the Secretary to the Commission. An entry of appearance
is a letter or document that states briefly the nature of the person's reason for participating in the investigation
and the person's intent to file briefs with the Commission regarding the subject matter of the investigation. A
person found by the Secretary to have a proper reason for participating in the investigation will be permitted to
appear in the investigation as a party;'® acceptance of that person's entry of appearance is signified by the
Secretary's inclusion of the person on a document referred to as the public service list. Entries of appearance
submitted during the preliminary phase of the investigation must be filed with the Secretary not later than 7

days after publication of the Commission's notice of institution in the Federal Register.**

Questionnaires
After careful review of the petition and other information available at the time, the staff drafts

questionnaires to solicit from U.S. producers, U.S. importers, and foreign producers the

B Industrial users and, if the merchandise under investigation is sold at the retail level, representative consumer
organizations, will be deemed to have a proper reason for participating in the investigation as a party even though they
may not qualify as an interested party under section 771(9) of the Act. Representatives of such industrial users and
consumer organizations, however, would not be eligible to apply for access to business proprietary information under an
administrative protective order if the party they represent does not qualify as an interested party. See also the section of
this part entitled "The Administrative Protective Order Process."

1 See Commission rule 201.11 (19 C.F.R. § 201.11).
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information required by the Commission in order to make its preliminary determination. Questionnaires are
sent to all U.S. producers except in cases involving an unusually large number of firms; in such cases, they are
sent to a representative sample of firms. Similarly, questionnaires generally are mailed to all importers of the
product in question, particularly those importing from the country(ies) subject to investigation. If the number
of importers is unusually large, a representative sample may be taken. Foreign producer questionnaires are sent
only to producers from the subject country(ies).*® Producer and importer questionnaires generally are mailed
within one to three business days after receipt of the petition. Foreign producer questionnaires often are
transmitted somewhat later through counsel representing those firms.

In drafting questionnaires, the key issue that must be resolved at the outset is the identification of the
product or products with respect to which data will be collected. In making its preliminary determination, the
Commission must assess injury to a U.S. "industry" producing a product that is "like" the imported product
subject to investigation. The statute defines "industry™ as "the producers as a whole of a domestic like product,
or those producers whose collective output of a domestic like product constitutes a major proportion of the
total domestic production of the product . ..." The law defines "domestic like product” as "a product which is
like, or in the absence of like, most similar in characteristics and uses with, the article subject to an investigation .
..." In other words, before assessing injury to a domestic industry, the Commission must first define the
domestic like product. However, that determination is not made until late in the preliminary phase, while the
staff, in designing the questionnaires, must select the product(s) for which to collect injury data at the beginning

of the investigation. The

1 The staff also sends a telegram requesting similar information to the U.S. embassy in the subject country(ies).
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selection of the product(s) for data collection purposes is made on the basis of a review of the petition,
discussions with individuals in the industry, and any insights that the Commission's industry analyst may have.
Once this decision has been made, questionnaires are drafted using a standard format that is tailored to the
nature of the industry in question.

Producer questionnaires generally consist of four parts. The first part asks a number of general
questions relating to the organization and activities of the firm and whether it supports or opposes the petition,
and why. The second part requests data on capacity, production, inventories, commercial shipments, export
shipments, internal consumption, company transfers, employment, hours worked, wages paid, and purchases.
Part three of the questionnaire involves financial data, including income-and-loss data on the product in
question; data on capital expenditures, research and development expenses, and asset valuation; and questions
regarding the impact of imports on capital and investment. The fourth and final part of the producer
questionnaire requests sales prices'® and other price-related information and solicits allegations of lost revenues
and lost sales attributable to the subject imports (if not included in the petition).

Importer questionnaires generally consist of three parts. As in the producer questionnaire, the first part
relates to the organization and activities of the firm. The second part requests data on imports of the product in
question; the quantity and value of commercial shipments, export shipments, internal consumption, and
company transfers of such imports; and inventories of imports. The third part of the importer questionnaire

solicits data on sales prices

1 Sales prices generally are requested for certain narrowly defined products which are a subset of the product in question.
Prices may be requested on an f.0.b. and/or delivered basis, and on a spot, contract, or bid basis. They usually are
requested on a quarterly basis, but depending on industry practice, may be solicited on a daily, weekly, monthly, or annual
basis.
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for subject imported merchandise and other price-related information similar to that requested in the producer
questionnaire.

Foreign producer questionnaires are composed of three parts. The first two parts consist of general
questions about the firm's operations in the country in question and in the United States. The third part
requests data on the firm's capacity, production, home-market shipments, exports to the United States and

other markets, and inventories of the subject merchandise.

Staff Conference and Briefs

The Commission's practice is to hold a public conference approximately three weeks into the
preliminary phase of the investigation. The conference generally is chaired by the Commission's Director of
Investigations; the staff assigned to the investigation are also present, but Commissioners do not attend. Parties
in support of the petition and parties in opposition to the petition!” are each typically given one hour (for each
side), beginning with the petitioner, in which to present legal and factual arguments and testimony by witnesses
in support of their position.®® Nonparties may also request permission in advance of the conference to present
a brief statement of their position. Speakers are not sworn in but are reminded of the applicability of 18 U.S.C.
§ 1001 to false or misleading statements, and to the fact that the record of the proceeding may be subject to

judicial scrutiny if there is an appeal. The presiding official and

" A "party” is defined in Commission rule 201.2 (19 C.F.R. § 201.2) as any person who has filed a complaint or petition
on the basis of which an investigation has been instituted, or any person whose entry of appearance has been accepted.

8 1f more than one party is in support of or in opposition to the petition, such parties are expected to allocate their
allotted time among themselves. If they are unable to do so, the presiding official will make such allocations. It is fairly
common to have more than one party in opposition, particularly in cases involving multiple countries.
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staff may question witnesses after their presentations,'® but cross-examination and questioning by opposing
parties are not permitted. After both sides have completed their presentations, they are allotted ten minutes
each, beginning with the petitioner, in which to rebut opposing statements and present summary arguments.
The conference is transcribed by a court reporter under contract to the Commission; transcripts are made
available by the reporting firm on the following business day.

Parties are encouraged to file postconference briefs, which are limited in length to 50 double-spaced
pages of textual material, due three business days after the conference. Nonparties may submit a brief written

statement of information pertinent to the subject matter of the investigation within the same timeframe.

Staff Report and Memoranda

The staff report is an objective, factual document written by the investigator, industry analyst,
accountant/auditor, and economist under the direction of the supervisory investigator.? It consists of a
presentation and analysis of all of the statistical data and other information collected through questionnaires,
public documents, field visits, telephone interviews, and other sources.? It also addresses various factual issues
that are relevant to the investigation, including issues raised by the parties at the conference and in briefs. The
staff report does not contain any recommendations regarding determinations that the Commission ultimately

must make.

¥ The presiding official may also question speakers during their testimony.

% See appendix C for a sample outline of a typical staff report.

2 Statistical data generally are presented in aggregate form, although disaggregated data may be presented where
appropriate.

11-10 The Investigation Process



Antidumping and Countervailing Duty Handbook

After review by the supervisory investigator, and subsequent review by personnel in various offices
throughout the Commission, the staff report is transmitted to the Commission approximately five weeks into
the investigation. On the next business day, the General Counsel transmits to the Commission a legal issues
memorandum written by the staff attorney that identifies the relevant legal issues in the investigation,
summarizes the arguments on both sides of the issues, and provides pertinent legal advice. Any other

memoranda requested by one or more Commissioners are also submitted by the staff at this time.

Briefing and Vote

Approximately four business days after receiving the staff report, the Commission convenes in a public
meeting for the purpose of a briefing and vote on the investigation. At this time, Commissioners ask the staff
any questions they may have regarding the investigation before approving the staff report. Then, each
Commissioner announces his or her vote on the country(ies) involved in the investigation. The vote of the
majority of the Commissioners participating in the decision constitutes the determination of the Commission.
An evenly divided vote by the Commission represents an affirmative determination in antidumping and
countervailing duty investigations. The public briefing and vote follow a period in which the Commission
carefully studies all documents in the record, including the staff report and memoranda, the transcript of the
conference, and the briefs. During this time, individual Commissioners may also ask the staff for private

briefings concerning the subject matter of the investigation.
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Determination and Views of the Commission

The Commission is required by law to transmit its preliminary determination to the Secretary of
Commerce within 45 days after the date of filing of the petition,? or, in general, one business day after the
public briefing and vote. The Commission then has five business days in which to write and transmit to
Commerce its "views," which explain the basis for its determination. During the same period, the staff prepares
and transmits to Commerce a public version of the report, deleting any company-specific or otherwise
confidential information. The determination and, if affirmative, a notice of commencement of the final phase
of the investigation are subsequently published in the Federal Register, and the determination and views of the
Commission are made available to the public electronically through the Internet (at www.usitc.gov). A
publication containing the determination, the views of the Commission, and the nonconfidential version of the
staff report is printed and bound by the Commission's Publishing Division. If the determination is negative, or

if the Commission finds that imports are negligible, the proceeding terminates.

Preliminary Phase of Commerce's Investigation
Under normal circumstances, assuming the Commission has made an affirmative preliminary
determination, within 160 days after the date on which the petition is filed in antidumping cases or 85 days in
countervailing duty cases, Commerce makes a preliminary determination, based upon the best information

available to it at the time, of whether there is a

2 Or within 25 days after receiving notification from Commerce of the initiation of the investigation in cases in which
Commerce must poll the industry to determine support for the petition.
= See the section of this part entitled "Negligible Imports” for a further discussion of this issue.
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reasonable basis to believe or suspect that the subject imported merchandise is being sold or is likely to be sold
at LTFV, or whether a countervailable subsidy is being provided with respect to the subject merchandise.

If Commerce's preliminary determination is affirmative, it orders the suspension of liquidation of all
entries of the subject imports that are entered, or withdrawn from warehouse, for consumption on or after the
date of publication of the notice of determination in the Federal Register.2* Importers are then required to post a
cash deposit or bond for each entry of the subject merchandise in an amount based on the estimated weighted
average dumping margin,® or the estimated countervailable subsidy rate. If the determination is negative,
Commerce nevertheless conducts the final phase of its investigation, although there is no requirement that

importers post a cash deposit or bond.

Final Phase of Commerce's Investigation
Under normal circumstances, within 235 days after the date on which the petition is filed in
antidumping cases or 160 days in countervailing duty cases, Commerce makes a final determination of whether
the subject imported merchandise is being sold or is likely to be sold at LTFV, or whether a countervailable

subsidy is being provided with respect to the subject merchandise.

2 1f Commerce makes a preliminary affirmative determination of critical circumstances, the suspension of liquidation
applies retroactively to all unliquidated entries of merchandise entered, or withdrawn from warehouse, for consumption up
to 90 days before the date on which suspension of liquidation was first ordered.

% "Dumping margin" refers to the amount by which the normal value exceeds the export price or constructed export
price of the subject merchandise. "Weighted average dumping margin" refers to the percentage determined by dividing the
aggregate dumping margins determined for a specific exporter or producer by the aggregate export prices and constructed
export prices of such exporter or producer. Section 771(35) of the Act (19 U.S.C. § 1677(35)).
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Final Phase of the Commission's Investigation

Under normal circumstances, within 280 days after the date on which the petition is filed in
antidumping cases or 205 days in countervailing duty cases, the Commission makes a final determination of
whether an industry in the United States is materially injured or is threatened with material injury, or the
establishment of an industry in the United States is materially retarded, by reason of imports of the merchandise
which is the subject of the investigation. The final phase of the Commission's investigation may be broken
down into eight stages: (1) scheduling of the final phase, (2) questionnaires, (3) prehearing staff report, (4)
hearing and briefs, (5) final staff report and memoranda, (6) closing of the record and final comments by

parties, (7) briefing and vote, and (8) determination and views of the Commission.

Scheduling of the Final Phase

The final phase of the Commission's investigation begins upon receipt of official notification from
Commerce (either in the form of a letter or Federal Register notice) of its affirmative preliminary determination.?®
A six-person team is immediately assigned to the investigation.” The staff develops a work schedule for the
conduct of the final phase of the investigation and prepares a notice of scheduling for publication in the Federal
Register. The notice and work schedule are normally approved by the Commission within one to two weeks

after notification by Commerce of its preliminary determination.?

% |f the preliminary determination is negative, no action is taken until such time, if any, that Commerce issues an
affirmative final determination.

7 The team consists of as many as possible of the same individuals who worked on the preliminary phase of the
investigation; however, staff assignments may vary because of scheduling considerations.

% The longer time period for approval of notices, work schedules, and questionnaires in the final phase relative to the
preliminary phase reflects the fact that Commissioners approve such documents in the final phase, whereas in the
preliminary phase such approval is delegated to the Commission's Director of Operations.
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Any person who wishes to appear before the Commission as a party in the final phase of the
investigation must file, or have filed in the preliminary phase, an entry of appearance with the Secretary to the
Commission. Parties that filed an entry of appearance in the preliminary phase need not file an additional entry
of appearance in the final phase. Persons desiring party status that did not file an entry of appearance in the

preliminary phase may do so in the final phase at any time up until 21 days before the scheduled hearing date.?®

Questionnaires

After careful review of the entire record from the preliminary phase of the investigation, and
particularly the views of the Commission on issues affecting data collection (such as domestic like product), the
staff drafts questionnaires to solicit from U.S. producers, importers, and purchasers, and from foreign
producers, the information required by the Commission in order to make its final determination. The draft
questionnaires are circulated to the parties for comment after the Commission's preliminary determination but
well before Commerce's preliminary determination. Party comments are filed with the Secretary and served on
the other parties to the investigation. The staff reviews and incorporates the comments as appropriate, and
forwards the questionnaires to the Commission for approval. Questionnaires are sent to all U.S. producers,
U.S. importers, and foreign producers that reported production or imports of the merchandise in question in
the preliminary phase of the investigation, and to any additional firms the staff has reason to believe, on the

basis of the record in the preliminary phase, may be

2 See Commission rule 201.11 (19 C.F.R. § 201.11).
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producing or importing. The basic structure of these questionnaires is essentially the same as that of the
questionnaires used in the preliminary phase, although product breakouts may be somewhat different, certain
questions may be added or dropped, and the time period for which data are collected is more current.

Purchaser questionnaires are sent to all significant purchasers of the product in cases involving as many
as 50 consuming firms. In cases involving a larger number of consumers, the scope is limited to the largest
purchasers, or if virtually all of the consumers are small, a representative sample may be taken. Purchaser
questionnaires generally consist of five parts. As in the producer and importer questionnaires, the first part
relates to the organization and activities of the firm. The second part requests data on the quantity and/or value
of purchases of the product manufactured in the United States, in each of the subject countries, and in the
nonsubject countries as a group. Part three asks a number of questions about the characteristics of the market
for the product in question and the firm's purchasing practices. The fourth part consists of a series of questions
related to competition between the domestic product and both subject and nonsubject imports, and product
comparisons in terms of price, quality, service, delivery, and other factors of sale. Part five requests actual
purchase prices for specific types of domestic and subject imported products.

Producer, importer, and purchaser questionnaires are mailed approximately one to two weeks after
notification by Commerce of its preliminary determination. Foreign producer questionnaires are issued soon

afterwards, often through counsel representing the producers.
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Prehearing Staff Report

The prehearing staff report (see the description of the staff report in connection with the preliminary
phase of the investigation) is transmitted to the Commission and the parties to the investigation approximately
five business days before prehearing briefs are due and nine business days before the hearing. The report
contains the most current data available in the investigation up to that point and provides a statistical basis for
analysis by the parties in their briefs, as well as a common ground for Commissioners and parties to base their

discussions at the hearing.

Hearing and Briefs

Parties are strongly encouraged to file prehearing briefs, which are due approximately four business
days before the hearing.*® The prehearing brief should be a party's principal vehicle for asserting its arguments.
There are no page limitations, but the brief should be as concise as possible, be limited to information and
arguments relevant to the Commission's determination, and, to the extent possible, refer to the record.®
Nonparties may submit a brief written statement of information pertinent to the subject matter of the
investigation within the same timeframe.

The Commission holds a public hearing very soon after Commerce announces its final determination,

or approximately two and one-half months into the final phase of

 The exact date is specified in the notice of scheduling that is published in the Federal Register.

* The term record is defined in Commission rule 207.2(f) (19 C.F.R. § 207.2(f)) as all information presented to or obtained
by the Commission during the course of an investigation, including completed questionnaires, any information obtained
from the Commerce Department, written communications from any person filed with the Secretary, staff reports, all
governmental memoranda pertaining to the investigation, and the record of ex parte meetings required to be kept pursuant
to section 777(a)(3) of the Act (19 U.S.C. § 1677f(a)(3)); and a copy of all Commission orders and determinations, all
transcripts or records of conferences or hearings, and all notices published in the Federal Register concerning the
investigation.
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the Commission's investigation. The hearing is chaired by the Chairman of the Commission, or by another
Commissioner in the Chairman's absence. All Commissioners attend if possible. The hearing is essentially a
forum for factfinding; its purpose is to allow interested parties to express their views and to permit
Commissioners to ask questions and solicit information that will be useful to them in reaching a determination.
Time allocations and ground rules for the conduct of the hearing are established at a prehearing
conference conducted by the Director of Investigations a few days in advance of the hearing. Persons wishing
to appear at the hearing must file a notice of participation with the Secretary to the Commission at least three
business days in advance of the hearing or two business days in advance of the prehearing conference,
whichever occurs first. A list of witnesses should be filed at that time. Parties in support of the petition and
parties in opposition are each collectively given five minutes at the beginning of the hearing, beginning with the
petitioner, to summarize their respective arguments. Generally, no questioning occurs at that point. Then the
parties in support and those in opposition are given their basic allotment of time, typically one hour, in which to
present their testimony, again beginning with those in support.®> Nonparties may also request permission in
advance of the hearing to present a brief statement of their position. Following the testimony by each group or
panel of witnesses is a period of questioning by Commissioners, staff, and by opposing parties if they so desire.
Questioning by Commissioners typically runs longer than the parties' direct testimony. These questions, and the

responses to the questions, which do not count against the time allotment of the group testifying

%2 1f more than one party is in support of or opposition to the petition, such parties are expected to allocate their five-
minute summary time and their basic allotment among themselves prior to the prehearing conference. If they are unable
to do so, the presiding official will make such allocations at the prehearing conference.

11-18 The Investigation Process



Antidumping and Countervailing Duty Handbook

at the time, generally account for well over half of the total time involved in the hearing. Commissioners may
also direct questions or requests for comments to other (non-testifying) parties. The basic allotment of time
includes direct testimony, time spent in cross-examining witnesses of opposing groups,® and a closing statement
which may be used to rebut opposing statements and present summary arguments. Closing statements occur at
the conclusion of the hearing, again with parties in support followed by parties in opposition.

All persons testifying at the hearing are sworn in by the Secretary to the Commission prior to their
testimony. The Commission encourages parties to file witness statements (testimony) in advance of the hearing.
Any such statements must be filed at least three business days prior to the hearing. Testimony should be brief
and to the point, and should be limited to a summary of the information and arguments contained in that
party's prehearing brief, an analysis of the information and arguments contained in the prehearing briefs of
other parties, and information not available at the time the prehearing brief was filed. Witnesses may speak
from notes, from a prepared statement, or in response to questions posed by their counsel or another person.
The Commission has an assortment of audiovisual equipment for use by witnesses who make arrangements
with the Hearings Coordinator at least three business days before the hearing. The hearing is transcribed by a
court reporter under contract to the Commission; transcripts are made available by the reporting firm on the
following business day.

The Commission may hold a portion of the hearing in camera (i.e., closed to all individuals except

Commissioners, essential staff, and participants who have been authorized to receive

% Only the time spent questioning such witnesses counts against the basic time allotment (i.e., responses by the witnesses
are not deducted from the allotment).
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business proprietary information under administrative protective order).* Parties desiring to present a portion
of their hearing testimony in camera must submit a written request to the Secretary showing good cause; parties
are strongly encouraged to submit such requests as early in the investigation as possible, but in no event later
than seven days prior to the hearing.

Parties also are encouraged to file posthearing briefs, which are due four business days after the
hearing. Posthearing briefs are limited in length to 15 double-spaced pages of textual material, not including any
information submitted in response to questions by the Commission at the hearing. Again, nonparties may
submit a brief written statement of information pertinent to the subject matter of the investigation within the

same timeframe.

Final Staff Report and Memoranda

The final staff report (see the description of the staff report in connection with the preliminary phase
of the investigation) is transmitted to the Commission and the parties approximately two weeks after
posthearing briefs are due. The report, together with other papers prepared by the staff, the transcript of the
hearing, the briefs of the parties, and other information in the record, provides the basis for the Commission's
final determination. Two business days later, the staff transmits to the Commission a legal issues memorandum

and any other memoranda in response to requests by specific Commissioners.

Closing of the Record and Final Comments by Parties
The Commission closes the record (i.e., ceases to accept new factual information) approximately five

business days after the staff report is issued. At that time parties to the

% See the section of this part entitled "The Administrative Protective Order Process.”
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investigation are permitted to inspect all public information, and those parties who are under the administrative
protective order are served all business proprietary information not previously disclosed. Three business days
after the record closes, parties are given an opportunity to make final comments on the accuracy, reliability, or
probative value of all information for which they had not had a previous opportunity to comment. Final party
comments may not contain new factual information and are limited in length to 15 double-spaced pages of

textual material.

Briefing and Vote

The Commission holds a public briefing and vote approximately five business days after the record
closes and six business days before the statutory deadline for completion of the final phase of the investigation.
During the period prior to the vote, the Commission carefully studies the record and may request private
briefings by the staff. At the public briefing and vote, Commissioners ask the staff any questions they may have
regarding the investigation before approving the staff report and announcing their votes on each country

involved in the investigation.

Determination and Views of the Commission

The Commission is required by law to transmit its final determination to the Secretary of Commerce
within 120 days after notification of Commerce's preliminary determination or 45 days after notification of its
final determination,® whichever is later. During the period between the briefing and vote and the transmittal of

its final determination, the Commission writes its

% Seventy-five days after notification of Commerce's final determination if its preliminary determination was negative.
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views, explaining the basis for its determination,® and the staff prepares a public version of the report, deleting
any company-specific or otherwise confidential information. The determination is subsequently published in
the Federal Register, and the determination and views of the Commission are made available to the public
electronically through the Internet (at www.usitc.gov). A publication containing the determination, the views of
the Commission, and the nonconfidential version of the staff report is printed and bound by the Commission's
Publishing Division.

Under certain circumstances, the Commission must make additional findings pursuant to its final
determination. If Commerce makes an affirmative final determination regarding the existence of critical
circumstances, and the Commission makes an affirmative final determination of material injury (as opposed to
merely threat of material injury) to a domestic industry, the Commission must make an additional determination
as to whether the imports subject to Commerce's affirmative determination of critical circumstances are likely to
undermine seriously the remedial effect of the antidumping or countervailing duty order to be issued.*” If the
Commission makes an affirmative final determination of threat of material injury, it must make an additional
finding as to whether it would have found material injury but for the suspension of liquidation of entries of the
subject merchandise. This finding determines the effective date of the imposition of duties: if affirmative,

duties are effective on the date of suspension of liquidation; if

% |f the Commission makes a unanimous determination, it generally issues only one set of views, although individual
Commissioners may write additional views containing a particular line of analysis that they deem relevant. If the
determination is not unanimous, there are separate views for Commissioners voting in the affirmative and for those voting
in the negative. However, even in the latter case, all Commissioners may join in one set of common views addressing
certain issues.

¥ See the section of Part | entitled “Critical Circumstances Information™ for further information on this issue.
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negative, duties are effective on the date of publication in the Federal Register of the notice of the Commission's
final affirmative determination. Similarly, if the Commission finds material retardation of the establishment of
an industry in the United States, duties are effective on the date of publication of the Commission's final
determination.®

Commerce is required by law to publish in the Federal Register an antidumping or countervailing duty
order within seven days after being notified by the Commission of an affirmative final determination of material
injury or threat of material injury to a domestic industry, or material retardation of the establishment of a
domestic industry. Importers are then required to post a cash deposit equal to the amount of the estimated
antidumping or countervailing duties pending liquidation of entries of the merchandise.

The statute requires Commerce and the Commission to conduct a review (*'sunset review") no later
than five years after the issuance of an antidumping or countervailing duty order or the suspension of an
investigation to determine whether revocation of the order or termination of the suspended investigation
"would be likely to lead to continuation or recurrence of dumping or a countervailable subsidy (as the case may
be) and of material injury."®* Commerce will revoke the order after review unless it determines that dumping or
a countervailable subsidy would be likely to continue or recur, and the Commission determines that material

injury would be likely to continue or recur.*

% In these cases, Commerce releases any bond or other security, and refunds any cash deposit made, to secure the
payment of antidumping or countervailing duties related to subject merchandise that was entered, or withdrawn from
warehouse, for consumption before the date of publication of the order. Sections 706(b)(2) and 736(b)(2) of the Act (19
U.S.C. 88 1671(e)(b)(2) and 1673(e)(b)(2)).

% Section 751(c)(1) of the Act (19 U.S.C. § 1675(c)(1)).

“ Section 751(d)(2) of the Act (19 U.S.C. § 1675(d)(2)).
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BUSINESS PROPRIETARY INFORMATION*

The Commission obtains extensive company-specific business proprietary information (BPI) from U.S.
producers, importers, and purchasers and from foreign producers, principally through questionnaires. Statistical
BPI are aggregated and presented in tabular form in the staff report and are subsequently used by the
Commission in its analysis of the condition of the domestic industry. The Commission's rule of thumb in
presenting and analyzing statistical data is that aggregate data are confidential if they include only one or two
companies, or if they include three or more companies and one company accounts for at least 90 percent of the
total or two account for at least 75 percent of the total. In such cases, the Commission will not disclose the
actual aggregate numbers but will limit its discussion in public documents to a description of the direction of the
trends (i.e., increases and decreases) and, in the case of financial data, whether the industry was profitable or
not. Submitters of BPI (e.g., questionnaire respondents) may for good cause shown request confidential
treatment even for such general descriptions of industry trends. Parties who have access to BPI under an
administrative protective order should follow these same guidelines when discussing statistical data in public

versions of their written submissions.

“ Business proprietary information, or confidential business information, is information of commercial value, the
disclosure of which is likely to have the effect of either impairing the Commission's ability to obtain such information as is
necessary to perform its statutory functions, or causing substantial harm to the competitive position of the firm or other
organization from which the information was obtained. See Commission rule 201.6(a) (19 C.F.R. § 201.6(a)) for the
precise definition.
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THE ADMINISTRATIVE PROTECTIVE ORDER PROCESS

The Commission is required by law*? to release BPI to certain eligible persons under an administrative
protective order (APO) which is designed to protect the confidentiality of such information. Those persons
eligible to apply for access to BPI under an APO (“authorized applicants") include the following persons who
are representatives of an "interested party" which is a "party" to the investigation: (1) an attorney, (2) a
consultant or expert under the direction and control of such an attorney, (3) a consultant or expert who appears
regularly before the Commission, and (4) a representative of an interested party which is a party to the
investigation if such interested party is not represented by counsel. In-house counsel may serve as authorized
applicants provided they are not involved in competitive decisionmaking.*

Authorized applicants who are interested in obtaining access to BP1 under an APO must submit an
application, shown in appendix D,* to the Secretary by the date specified in the Federal Register notice of the
investigation. Shortly after the deadline for filing APO applications, the Secretary will establish an APO service
list*® containing the names of all authorized applicants whose applications have been approved. All parties on
the APO service list, and only those parties, will receive copies of completed producer, importer, and purchaser

questionnaire

“ Section 777(c)(1)(A) of the Act (19 U.S.C. § 1677f(c)(1)(A)).

“ See, e.., U.S. Steel Corp. v. United States, 730 F.2d 1465 (Fed. Cir. 1984). The Court defined competitive decisionmaking
as "a counsel's activities, association, and relationship with a client that are such as to involve counsel's advice and
participation in any or all of the client's decisions (pricing, product design, etc.) made in light of similar or corresponding
information about a competitor."

“This form, which is available from the Office of the Secretary, must be used; no substitutes will be accepted. Each
authorized applicant must file a separate application.

“The APO service list is printed on pink paper to distinguish it from the public service list which is printed on blue
paper. The public service list contains the names of all parties to the investigation.
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responses as well as BPI versions of the petition, briefs and other submissions by parties, staff reports,
nonprivileged staff memoranda to the Commission, and Commissioners' opinions. Parties on the APO service
list in the preliminary phase of the investigation need not file another APO application in the final phase but
must file a letter with the Secretary indicating their intention to participate in the final phase of the investigation.
The letter should identify any individuals named on the APO service list for the preliminary phase of the
investigation who will not be involved in the final phase. New authorized applicants must file an APO
application.

All parties to the investigation (identified on the public service list) are required to serve copies of their
questionnaire responses and the business proprietary versions of petitions, briefs, and other submissions on all
parties on the APO service list. A certificate of service, attesting that complete copies of the submission have
been properly served, must accompany each such document.*® Parties are required to submit public versions of
all submissions containing BPI, with the exception of questionnaire responses, within one business day after the

deadline for filing the BPI version of the submission.*’

% See Commission rule 207.7(f) (19 C.F.R. § 207.7(f)). In the event that a submission is filed before the APO service list
is established, the document need not be accompanied by a certificate of service, but the submission must be served within
two days of the establishment of the list and a certificate of service must be filed at that time.

” See Commission rule 207.3(c) (19 C.F.R. § 207.3(c)). The BPI version of the submission must enclose all BPI in
brackets and have the following warning marked on every page containing such information: "Bracketing of BPI not final
for one business day after date of filing." As the warning states, the bracketing becomes final one business day later (i.e., at
the same time the public version is due). During the interim, the submitter may correct any errors in bracketing by filing a
revised version of the document, or portions thereof. Until the bracketing becomes final, recipients of the document may
not divulge any part of its contents, including non-bracketed portions of the documents, to anyone not on the APO
service list. The public version of the submission must have all BPI deleted and must note where such deletions have
occurred (asterisks typically are used for this purpose). No other changes are permitted.
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Individuals on the APO service list are strictly forbidden to divulge BPI obtained under APO to clients
or other individuals not on the APO service list. Any individual who breaches the APO is subject to sanctions,
which include:

(1) Disbarment from practice in any capacity before the Commission along with such person's

partners, associates, employer, and employees, for up to seven years following publication of a

determination that the order has been breached:;

(2) Referral to the United States Attorney;

(3) In the case of an attorney, accountant, or other professional, referral to the ethics panel of
the appropriate professional association; and

(4) Such other administrative sanctions as the Commission determines to be appropriate,

including public release of or striking from the record any information or briefs submitted by,

or on behalf of, the offender or the party represented by the offender, and denial of further

access to business proprietary information in the current or any future investigations before

the Commission.

For additional information on the Commission's APO procedures, consult section 777(c) of the Act
(19 U.S.C. § 1677f(c)), Commission rule 207.7 (19 C.F.R. § 207.7), and An Introduction to Administrative Protective
Order Practice in Antidumping and Countervailing Duty Investigations (Second Edition), USITC Publication 2961, Office

of the Secretary, April 1996.

KEY LEGAL CONCEPTS
Domestic Like Product and U.S. Industry
In determining whether an industry in the United States is materially injured or threatened with material
injury, or the establishment of an industry in the United States is materially retarded, by reason of the subject
imports, the Commission must first define the "domestic like product” and the “industry." The statute defines
the "industry" as "the producers as a whole of a domestic like product, or those producers whose collective

output of a domestic
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like product constitutes a major proportion of the total domestic production of the product."*® The "domestic
like product” in turn is defined in the Act as a "product which is like, or in the absence of like, most similar in
characteristics and uses with, the article subject to an investigation."

The Commission's determination regarding the appropriate domestic like product or products in an
investigation is a factual determination, to which it applies the statutory standard of "like" or "most similar in
characteristics and uses" on a case-by-case basis.>° In defining the domestic like product, the Commission
generally considers a number of factors, including: (1) physical characteristics and uses; (2) interchangeability of
the products; (3) channels of distribution; (4) customer and producer perceptions of the products; (5) the use of
common manufacturing facilities and production employees; and where appropriate, (6) price.>* No single
factor is dispositive, and the Commission may consider other factors it deems relevant on the basis of the facts
of a particular investigation.> Generally, the Commission disregards minor variations between the articles
subject to an investigation and looks for clear dividing lines among possible like products.®* The Commission
may define the domestic like product more broadly than the class or kind of imported merchandise defined by

Commerce, or the Commission may

“ Section 771(4)(A) of the Act (19 U.S.C. § 1677(4)(A)).

 Section 771(10) of the Act (19 U.S.C. § 1677(10)).

% Asociacion Colombiana de Esportadores de Flores, et al. v. United States, 693 F. Supp. 1165, 1169 (CIT 1988) (" Asocoflores™).

St Torrington Co. v. United States, 767 F. Supp. 744 (CIT 1990), aff'd. 938 F.2d 1278 (1991); Asocoflores, 693 F. Supp. 1165,
1168 n.4, 1180 n.7 (CIT 1988).

%2 See, e.g., Professional Electric Cutting and Sanding/Grinding Tools from Japan (“Tools"), Inv. No. 731-TA-571 (Final), USITC
Pub. 2658 (July 1993) at 6.

% S. Rep. No. 249, 96th Cong., 1st Sess. 90-91 (1979). See also Tools at 6.
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find two or more domestic like products corresponding to the class or kind of imported merchandise.>

One issue that has arisen in a number of investigations is whether a semifinished product should be
included in the same like product with the finished product under investigation. In analyzing this issue, the
Commission generally examines the following factors: (1) the necessity for, and costs of, further processing; (2)
the degree of interchangeability of articles at different stages of production; (3) whether the article at an earlier
stage of production is dedicated to use in the finished article; (4) whether there are significant independent uses
or markets for the finished and unfinished articles; and (5) whether the article at an earlier stage of production
embodies or imparts to the finished article an essential characteristic or function.*®

Once the Commission determines the domestic like product in a particular investigation, it generally
defines the industry as consisting of all U.S. producers of the domestic like product. There are two exceptions
to this rule. The Commission may find that "appropriate circumstances" exist to either (1) define the domestic
industry as consisting of producers of the like product within a particular geographic region of the United States
or (2) exclude from the domestic industry certain "related parties." These exceptions are discussed in the
following sections on "Regional Industry" and "Related Parties."

In a number of cases, the Commission has been faced with the question of whether a particular

producer's domestic operations are sufficient for it to be considered a member of the

% See, e.g., Certain Hot-Rolled Lead and Bismuth Carbon Steel Products from Brazil, France, Germany, and the United Kingdom, Invs.
Nos. 701-TA-314-317 (Final) and 731-TA-552-555 (Final), USITC Pub. 2611 (March 1993) at 6 and 27-28; and Certain
Special Quality Carbon and Alloy Hot-Rolled Steel Bars and Rods and Semifinished Products from Brazil (*Special Quality Steel"), Inv.
No. 731-TA-572 (Final), USITC Pub. 2662 (July 1993) at 6-7 and 17.

% See, e.g., Special Quality Steel at 12-15.
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domestic industry. In considering this issue, the Commission has examined the overall nature of the firm's
production-related activities in the United States, specifically (1) the source and extent of the firm's capital
investment; (2) the technical expertise involved in U.S. production activities; (3) the value added to the product
in the United States; (4) employment levels; (5) the quantities and types of parts sourced in the United States;
and (6) any other costs and activities in the United States directly leading to production of the domestic like

product.>®

Regional Industry
The Act states that--

"In appropriate circumstances, the United States, for a particular product market, may be
divided into 2 or more markets and the producers within each market may be treated as if they
were a separate industry if--

(i) the producers within such market sell all or almost all of their production of the
domestic like product in question in that market, and

(ii) the demand in that market is not supplied, to any substantial degree, by producers
of the product in question located elsewhere in the United States.

In such appropriate circumstances, material injury, the threat of material injury, or material
retardation of the establishment of an industry may be found to exist with respect to an
industry even if the domestic industry as a whole, or those producers whose collective output
of a domestic like product constitutes a major proportion of the total domestic production of
that product, is not injured, if there is a concentration of dumped imports or imports of
merchandise benefiting from a countervailable subsidy into such an isolated market and if the
producers of all, or almost all, of the production within that market are being materially injured
or threatened by material injury, or if the establishment of an industry is being materially
retarded, by reason of the dumped imports or imports of merchandise

% See, e.g., Certain Personal Word Processors from Japan, Inv. No. 731-TA-483 (Final), USITC Pub. 2411 (August 1991), at 18,
and Tools at 20.
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benefiting from a countervailable subsidy. The term 'regional industry' means the domestic

producers within a region who are treated as a separate industry . . . ."%’

The Commission previously has found that appropriate circumstances exist to engage in a regional
industry analysis where a product had a low value-to-weight ratio and where high transportation costs made the
area in which the product was produced necessarily isolated and insular.® The Court of International Trade,
however, has cautioned against "[a]rbitrary or free handed sculpting of regional markets."*

If the Commission finds material injury, threat of material injury, or material retardation of the
establishment of a regional industry by reason of the subject imports, to the maximum extent possible
Commerce is to assess duties "only on the subject merchandise of the specific exporters or producers that

exported the subject merchandise for sale in the region concerned during the period of investigation.'

Related Parties
The Act states that--
"1f a producer of a domestic like product and an exporter or importer of the subject
merchandise are related parties, or if a producer of the domestic like product is also an
importer of the subject merchandise, the producer may, in appropriate circumstances, be
excluded from the industry."

The producer and an exporter or importer are considered to be related parties if--

5 Section 771(4)(C) of the Act (19 U.S.C. § 1677(4)(C)).

% See, e.g., Gray Portland Cement and Cement Clinker from Mexico ("*Mexico Cement™), Inv. No. 731-TA-451 (Preliminary),
USITC Pub. 2235 (November 1989) at 8; Gray Portland Cement and Cement Clinker from Japan (*'Japan Cement™), Inv. No. 731-
TA-461 (Final), USITC Pub. 2376 (April 1991) at 16-17; and Gray Portland Cement and Cement Clinker from Venezuela
("Venezuela Cement"), Invs. Nos. 303-TA-21 (Preliminary) and 731-TA-519 (Preliminary), USITC Pub. 2400 (July 1991) at
6-7.

% Atlantic Sugar, Ltd. v. United States, 519 F. Supp. 916, 920 (CIT 1981).

% Sections 706(c) and 736(d) of the Act (19 U.S.C. 88§ 1671e(c) and 1673¢(d)).
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"(1) the producer directly or indirectly controls the exporter or importer,

(11) the exporter or importer directly or indirectly controls the producer,

(1) a third party directly or indirectly controls the producer and the exporter or importer, or

(IV) the producer and the exporter or importer directly or indirectly control a third party and

there is reason to believe that the relationship causes the producer to act differently than a

nonrelated producer."

A party is considered to directly or indirectly control another party if the party is "legally or
operationally in a position to exercise restraint or direction over the other party."s!

Application of the related parties provision is within the Commission's discretion. Ifa U.S. producer
qualifies as a related party pursuant to the above language, the Commission determines whether "appropriate
circumstances" exist for excluding that producer from the domestic industry. The purpose of excluding related
parties is to minimize any distortion in the aggregate data related to the condition of the domestic industry that
might result from including related parties whose operations are shielded from the adverse effects of the subject
imports.®?  Thus, for example, if a U.S. producer is related to a foreign exporter and the foreign exporter
directs its exports to the United States so as not to compete with the related U.S. producer, the Commission
may determine that appropriate circumstances exist to exclude the related U.S. producer from the domestic
industry.

The Commission has examined the following factors in determining whether appropriate

circumstances exist to exclude a related party:

(1) the percentage of domestic production attributable to related producers;

6. Section 771(4)(B) of the Act (19 (U.S.C. § 1677(4)(B)).
52 Torrington v. United States, 790 F. Supp. 1161, 1168 (CIT 1992), aff'd, Slip Op. 92-1383, 1392 (Fed. Cir. 1993).
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(2) the reason why importing producers choose to import the articles under investigation -- to

benefit from the unfair trade practice or to enable them to continue production and compete

in the domestic market; and

(3) the position of the related producers vis-a-vis the rest of the industry, i.e., whether

inclusion or exclusion of the related party will skew the data for the rest of the industry.®®

The Court of International Trade has approved the Commission's exclusion of a related party in
situations in which the producer is related to the foreign exporter and appears to have benefitted from the

consistently lower prices of the dumped imports, and in which the exporter appears to have been directing its

exports in such a manner so as not to compete with its related U.S. importer/producer.®

Cumulation
In the context of evaluating material injury to a domestic industry, the statute states that "the
Commission shall [emphasis added] cumulatively assess the volume and effect of imports of the subject
merchandise from all countries with respect to which [petitions were filed, or investigations were self-initiated
on the same day] if such imports compete with each other and with domestic like products in the United States

market."®® % In the context of evaluating threat

5 Torrington v. United States, 790 F. Supp. 1161, 1168 (CIT 1992), aff'd, Slip Op. 92-1383, 1392 (Fed. Cir. 1993).

8 Sandvik AB v. United States, 721 F. Supp. 1322, 1331 (CIT 1989), aff'd, 904 F. 2d 46 (1990).

% Section 771(7)(G) of the Act (19 U.S.C. § 1677(7)(G)).

% The statute provides for four exceptions to the cumulation provision. The Commission is not to cumulate imports (1)
from any country with respect to which Commerce has made a preliminary negative determination, unless Commerce
makes a final affirmative determination with respect to those imports before the Commission makes its final
determination; (2) from any country with respect to which the investigation has been terminated; (3) from any country that
is designated as a beneficiary country under the Caribbean Basin Economic Recovery Act (CBERA) for purposes of
making a determination with respect to that country, except that imports from such country may be cumulated with
imports from any other CBERA beneficiary country (however, for purposes of making a determination with respect to
non-CBERA countries, imports from CBERA countries are to be cumulated with imports from non-CBERA countries);
or (4) from Israel, unless the Commission determines that a domestic industry is materially injured or threatened with
material injury by reason of imports from that country.
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of material injury to a domestic industry, the Act states that the Commission may [emphasis added] cumulatively
assess the volume and price effects of imports of the subject merchandise from all countries with respect to
which [petitions were filed, or investigations were self-initiated on the same day] if such imports compete with
each other and with domestic like products in the United States market."®’

In determining whether imports compete with each other and with the domestic like product, the
Commission generally has considered the following four factors:

(1) the degree of fungibility between the imports from different countries and between

imports and the domestic like product, including consideration of specific customer

requirements and other quality related questions;

(2) the presence of sales or offers to sell in the same geographic markets of imports from
different countries and the domestic like product;

(3) the existence of common or similar channels of distribution for imports from different
countries and the domestic like product; and

(4) whether the imports are simultaneously present in the market.®

Although no single factor is determinative, and the list of factors is not exclusive, these factors provide the

Commission with a framework for determining whether the imports compete with

5 Section 771(7)(H) of the Act (19 U.S.C. § 1677(7)(H)).

8 Certain Cast-Iron Pipe Fittings from Brazil, the Republic of Korea, and Taiwan, Invs. Nos. 731-TA-278-280 (Final), USITC Pub.
1845 (May 1986) at 8, aff'd, Fundicao Tupy, S.A. v. United States, 678 F. Supp. 898 (CIT 1988), aff'd, 859 F.2d 915 (Fed. Cir.
1988).
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each other and with the domestic like product.®® Only a "reasonable overlap™ of competition is required.”

Negligible Imports

The statute requires that an investigation be terminated without an injury determination if imports of
the subject merchandise are found to be negligible.”* Negligible imports are generally defined in the Act as
imports from a country of merchandise corresponding to a domestic like product where such imports account
for less than 3 percent of the volume of all such merchandise imported into the United States in the most
recent 12-month period for which data are available that precedes the filing of the petition or the initiation of
the investigation. However, if there are imports of such merchandise from a number of countries subject to
investigations initiated on the same day that individually account for less than 3 percent of the total volume of
the subject merchandise, and if the imports from those countries collectively account for more than 7 percent
of the volume of all such merchandise imported into the United States during the applicable 12-month period,
then imports from such countries are deemed not to be negligible.”? 3

The Commission is directed not to treat imports as negligible in the context of a threat analysis if it

determines that "there is a potential” that imports from a country that individually

5 See, e.g., Wieland Werke, AG v. United States, 718 F. Supp. 50, 52 (CIT 1989).

™ See, e.g., Granges Metallverken AB v. United States, 716 F. Supp. 17 (CIT 1989).

" Sections 703(a)(1), 705(b)(1), 733(a)(1), and 735(b)(1) of the Act (19 U.S.C. §§ 1671b(a)(1), 1671d(b)(1), 1673b(a)(1),
and 1673d(b)(1)).

72 Section 771(24) of the Act (19 U.S.C. § 1677(24)).

™ In determining the aggregate volume of the merchandise described above, the Commission is to disregard imports
from any country subject to any of the four cumulation exceptions noted in the previous section entitled "Cumulation."”

The Investigation Process 11-35



U.S. International Trade Commission

accounts for less than 3 percent of the total volume of the subject merchandise during the applicable 12-month
period "will imminently account for more than 3 percent" of such volume or that the aggregate volume of
imports from all countries that individually meet the 3-percent standard for negligibility "will imminently exceed
7 percent"” of such volume. In countervailing duty investigations involving imports from developing countries,
the Commission is to substitute "4 percent™ and "9 percent" standards, respectively, for the "3 percent™ and "7

percent" standards described above.

Captive Production
The Act states that--

"1f domestic producers internally transfer significant production of the domestic like product
for the production of a downstream article and sell significant production of the domestic like
product in the merchant market, and the Commission finds that--

(1) the domestic like product produced that is internally transferred for processing into that
downstream article does not enter the merchant market for the domestic like product,

(11) the domestic like product is the predominant material input in the production of that
downstream article, and

(111) the production of the domestic like product sold in the merchant market is not generally
used in the production of that downstream article,

then the Commission, in determining market share and the factors affecting financial
performance . . ., shall focus primarily on the merchant market for the domestic like
product."™

™ Section 771(7)(C)(iv) of the Act (19 U.S.C. § 1677(7)(C)(iv)).
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Other Legal Concepts

The terms “material injury,” “threat of material injury,” and “material retardation” are
discussed in the section entitled “Injury Information™ in Part I, The Petition Process. The term “critical

circumstances” is discussed in the section entitled “Critical Circumstances Information,” also in Part I.

The Investigation Process 11-37



U.S. International Trade Commission

11-38 The Investigation Process



Antidumping and Countervailing Duty Handbook

PART I

HISTORICAL OVERVIEW

Historical Overview -1



U.S. International Trade Commission

-2 Historical Overview



Antidumping and Countervailing Duty Handbook

ANTIDUMPING LAW!

The first antidumping legislation passed by Congress was the Antidumping Act of 1916, which
provided for damages through Federal court against parties who dumped foreign goods in the United
States. However, the requirements under this statute, particularly the need to demonstrate intent, were
difficult to meet, leading Congress to consider a different type of antidumping law. The Antidumping
Act of 1921 was passed, which until 1979 provided the statutory basis for investigations by the
Department of the Treasury of alleged dumping practices and for the imposition of antidumping
duties.

During the negotiations to establish an International Trade Organization following World War
11, the United States submitted a draft proposal on dumping, based on the Antidumping Act of 1921.
This proposal formed the basis for Article VI of the GATT, which serves as the model for the
antidumping laws of countries worldwide.

The GATT Antidumping Code of 1967 was established during the Kennedy Round of
Multilateral Trade Negotiations. The Code refined the concepts of Article VI of the GATT and
supplemented Article VI by establishing procedural requirements for antidumping investigations. It
also brought all GATT signatory countries into conformity with Article VI. The Antidumping Code
came into force on July 1, 1968.

Article VI of the GATT was revised during the Tokyo Round of Multilateral Trade

Negotiations in the 1970s, and the GATT Antidumping Code was amended to conform to the

! Extracted in part from Overview and Compilation of U.S. Trade Statutes, Committee on Ways and Means, U.S. House of
Representatives, 104th Congress, 1st Session, 1995 Edition, August 4, 1995.
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Agreement Relating to Subsidies and Countervailing Measures, which also was negotiated at that time.
A newly negotiated Agreement on Implementation of Article VI of the GATT, Relating to
Antidumping Measures came into force on January 1, 1980.

Congress adopted the revised GATT Antidumping Code in passing the Trade Agreements Act
of 1979. Title | of the 1979 Act repealed the Antidumping Act of 1921 and added a new Title VII to
the Tariff Act of 1930 that implemented the provisions of the GATT antidumping agreement. The
1979 Act contained major substantive and procedural changes, and transferred the responsibility for
administering the antidumping law from the Department of the Treasury to the Department of
Commerce.

The antidumping law was further amended by Title VI of the Trade and Tariff Act of 1984,
and by Title I, Subtitle C, Part 2 of the Omnibus Trade and Competitiveness Act of 1988. Among
other things, the 1984 Act modified the provisions of the antidumping law relating to cumulation of
imports from subject countries and threat of material injury. The 1988 Act addressed the issue of the
prevention of circumvention of antidumping orders, and amended provisions of the law relating to
critical circumstances, material injury, and threat of material injury, among others.

The U.S. antidumping law was most recently amended by the Uruguay Round Agreements Act
(URAA) effective January 1, 1995. The URAA implemented changes required by the Uruguay Round
Agreements (URA), which established the World Trade Organization (WTQO). The URA incorporates
previous GATT agreements, as amended, and includes the Agreement on Implementation of Article
VI of GATT 1994 (Antidumping Agreement 1994). Under the URA, all countries that become
Members of the WTO will automatically be subject to the Antidumping Agreement 1994,

The URAA modified provisions of the law relating to such issues as material injury, threat of
material injury, critical circumstances, regional industry, related parties, and cumulation. The 1995 Act
also added new provisions addressing captive production and negligible imports, and provided for

sunset reviews to determine whether antidumping orders should be revoked after five years.
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COUNTERVAILING DUTY LAW?

The first U.S. legislation that addressed unfair trade practices was a countervailing duty law
passed in 1897. The provisions of that law remained essentially unchanged until 1979, when the U.S.
countervailing duty law was changed to conform with the agreement reached in the Tokyo Round of
Multilateral Trade Negotiations.

The pre-1979 law required the Secretary of the Treasury to assess countervailing duties on
imported dutiable goods benefiting from the payment or bestowal of an export "bounty or grant." In
1922 Congress amended the law to cover bounties or grants on manufacture or production as well as
on exportation. Prior to 1974 the law applied only to dutiable merchandise and did not require an
injury test. The Trade Act of 1974 extended the application of the countervailing duty law to duty-free
imports, subject to a showing of injury.

During the Tokyo Round of Multilateral Trade Negotiations, an agreement concerning the use
of subsidies and countervailing measures was completed under Article VI of the GATT and signed by
the United States and many of its trading partners. The Agreement Relating to Subsidies and

Countervailing Measures, commonly referred to as the Subsidies Code, required

2 Extracted in part from Overview and Compilation of U.S. Trade Statutes, Committee on Ways and Means, U.S. House of

Representatives, 104th Congress, 1st Session, 1995 Edition, August 4, 1995.
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evidence of injury prior to the imposition of countervailing duties. However, the grandfather clause of
the GATT permitted the U.S. law, which predated the GATT, to operate without an injury test.

Congress adopted the GATT Subsidies Code in passing the Trade Agreements Act of 1979.
The 1979 Act added a new Title VII to the Tariff Act of 1930 to conform the countervailing duty law
to U.S. obligations under the Subsidies Code. One of the most important changes made by the 1979
Act was the requirement of an injury test in all countervailing duty cases involving imports from
"countries under the Agreement."® The provisions of the preexisting section 303 of the Tariff Act of
1930, as amended by the 1979 Act, were retained to cover cases involving imports from countries that
were not "countries under the Agreement.” Imports from these countries were not entitled to an
injury test except in cases in which the imports entered duty-free. In addition to major substantive and
procedural changes, the 1979 Act transferred the responsibility for administering the countervailing
duty law from the Department of the Treasury to the Department of Commerce.

The countervailing duty law was further amended by Title VI of the Trade and Tariff Act of
1984, and by Title I, Subtitle C, Part 2 of the Omnibus Trade and Competitiveness Act of 1988.
Among other things, the 1984 Act modified the provisions of the countervailing duty law relating to
cumulation of imports from subject countries and threat of material injury. The 1988 Act addressed
the issue of the prevention of circumvention of countervailing duty orders, and amended provisions of
the law relating to critical circumstances, material injury, and threat of material injury, among others.

The U.S. countervailing duty law was most recently amended by the URAA effective January
1, 1995. The URAA repealed section 303 of the Tariff Act of 1930 and implemented changes required
by the URA, including the Agreement on Subsidies and Countervailing Measures (Subsidies Agreement
1994). Under the URA, all countries that become Members of the WTO will automatically be subject
to the Subsidies Agreement 1994, unlike the previous system in which GATT members individually

decided whether to accede to the provisions of the Agreement.

*"Countries under the Agreement" were countries that either were signatories to the Subsidies Code or had assumed
substantially equivalent obligations to those under the Code.
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The URAA modified provisions of the law relating to such issues as material injury, threat of
material injury, critical circumstances, regional industry, related parties, and cumulation. The 1995 Act
also added new provisions addressing captive production and negligible imports, and provided for

sunset reviews to determine whether countervailing duty orders should be revoked after five years.

TITLE VII CASE EXPERIENCE
The Commission received a total of 1,138 antidumping and countervailing duty petitions
under Title V11 of the Tariff Act of 1930 during fiscal years 1980-96.* These cases involved nearly $36
billion in imports from the countries subject to the investigations. Thirty-five percent of the petitions
resulted in affirmative determinations by the Commission and Commerce, culminating in the issuance
of an antidumping or countervailing duty order. Thirty-nine percent of the petitions resulted in a

negative determination by the Commission. In the remaining 26

* Title V11 of the Tariff Act of 1930 was created by the Trade Agreements Act of 1979. The antidumping and
countervailing duty laws were substantially revised under Title V11, which became effective on January 1, 1980. Thus, the
period covering fiscal years 1980-96 represents the Commission's entire experience with antidumping and countervailing
duty investigations from the inception of Title VIl through the last fiscal year for which complete data are available.
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percent of the cases, Commerce either terminated or suspended the investigation or issued a negative
final determination.

Appendix E presents various graphs that show for fiscal years 1980-96 the number of petitions
filed with the Commission under Title V11 as a whole, as well as individually under the antidumping
and countervailing duty provisions (figures 3-5), and the value of imports subject to those investigations
(figures 6-8). Other graphs depict the disposition of the petitions (figures 9-11) and the principal

countries involved in the investigations (figures 12-14).
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GLOSSARY OF ANTIDUMPING AND COUNTERVAILING DUTY TERMS

Business proprietary information.--"Business proprietary information," or "confidential business
information," is defined in Commission rule 201.6(a) (19 C.F.R. § 201.6(a)) as "information . . . of commercial
value, the disclosure of which is likely to have the effect of either impairing the Commission's ability to obtain
such information as is necessary to perform its statutory functions, or causing substantial harm to the
competitive position of the . .. firm . .. or other organization from which the information was obtained . . . ."

Captive production.--Section 771(7)(C)(iv) of the Act (19 U.S.C. § 1677(7)(C)(iv)) states that "If domestic
producers internally transfer significant production of the domestic like product for the production of a
downstream article and sell significant production of the domestic like product in the merchant market, and the
Commission finds that--

(1) the domestic like product produced that is internally transferred for processing into that

downstream article does not enter the merchant market for the domestic like product,

(11) the domestic like product is the predominant material input in the production of that

downstream article, and

(111) the production of the domestic like product sold in the merchant market is not generally

used in the production of that downstream article,
then the Commission, in determining market share and the factors affecting financial performance . . ., shall
focus primarily on the merchant market for the domestic like product.”

Countervailable subsidy.--A countervailable subsidy is defined in section 771(5) of the Act (19 U.S.C. §
1677(5)) as a subsidy [as defined below] that is "specific." A specific subsidy may be (1) an export subsidy that is
"in law or in fact, contingent upon export performance, alone or as 1 of 2 or more conditions,” (2) an "import
substitution" subsidy that is "contingent upon export performance, alone or as 1 of 2 or more conditions," or
(3) a domestic subsidy "[w]here the authority providing the subsidy, or the legislation pursuant to which the
authority operates, expressly limits access to the subsidy to an enterprise or industry."

Countervailing duty.--A countervailing duty is a duty levied on an imported good to offset subsidies to
producers or exporters of that good in the exporting country.

Critical circumstances.--"Critical circumstances" is a provision in both the antidumping and countervailing

duty laws that allows for the retroactive imposition of duties if certain conditions are met. For a further
discussion of this issue, see the section entitled "Critical Circumstances Information™ in Part I, The Petition Process.
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Cumulation.--In the context of evaluating material injury to a domestic industry, section 771(7)(G) of the Act
(19 U.S.C. § 1677(7)(G)) states that "the Commission shall [emphasis added] cumulatively assess the volume and
effect of imports of the subject merchandise from all countries with respect to which [petitions were filed, or
investigations were self-initiated on the same day] if such imports compete with each other and with domestic
like products in the United States market." In the context of evaluating threat of material injury to a domestic
industry, section 771(7)(H) of the Act (19 U.S.C. § 1677(7)(H)) states that "the Commission may [emphasis
added] cumulatively assess the volume and price effects of imports of the subject merchandise from all
countries with respect to which [antidumping or countervailing duty petitions were filed, or investigations were
self-initiated on the same day] if such imports compete with each other and with domestic like products in the
United States market." For a further discussion of this issue, see the section entitled "Cumulation” in Part I, The
Investigation Process.

Domestic like product.--"Domestic like product™ is defined in section 771(10) of the Act (19 U.S.C. §
1677(10)) as a "product which is like, or in the absence of like, most similar in characteristics and uses with, the
article subject to an investigation."

Dumping.--"Dumping" is defined in section 771(34) of the Act (19 U.S.C. § 1677(34)) as "the sale or likely sale
of goods at less than fair value." In more specific terms, dumping is defined as selling a product in the United
States at a price which is lower than the price for which it is sold in the home market (the "normal value"), after
adjustments for differences in the merchandise, quantities purchased, and circumstances of sale. In the absence
of sufficient home market sales, the price for which the product is sold in a surrogate "third country" may be
used. Finally, in the absence of sufficient home market and third country sales, "constructed value," which uses
a cost-plus-profit approach to arrive at normal value, may be used.

Dumping margin; weighted average dumping margin.--"Dumping margin" is defined in section 771(35) of
the Act (19 U.S.C. § 1677(35)) as "the amount by which the normal value exceeds the export price or
constructed export price of the subject merchandise." "Weighted average dumping margin" is defined as "the
percentage determined by dividing the aggregate dumping margins determined for a specific exporter or
producer by the aggregate export prices and constructed export prices of such exporter or producer.”

Entry of appearance.--A letter or document filed with the Secretary to the Commission that is an application
for appearance in an investigation as a party. Each entry of appearance should state briefly the nature of the
person's reason for participating in the investigation and the person's intent to file briefs with the Commission
regarding the subject matter of the investigation.

Industry.--"Industry" is defined in section 771(4)(A) of the Act (19 U.S.C. § 1677(4)(A)) as "the producers as a

whole of a domestic like product, or those producers whose collective output of a domestic like product
constitutes a major proportion of the total domestic production of the product."
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"(A) a foreign manufacturer, producer, or exporter, or the United States importer, of subject
merchandise or a trade or business association a majority of the members of which are
producers, exporters, or importers of such merchandise,

(B) the government of a country in which such merchandise is produced or manufactured or
from which such merchandise is exported,

(C) a manufacturer, producer, or wholesaler in the United States of a domestic like product,
(D) a certified union or recognized union or group of workers which is representative of an
industry engaged in the manufacture, production, or wholesale in the United States of a
domestic like product,

(E) a trade or business association a majority of whose members manufacture, produce, or
wholesale a domestic like product in the United States,

(F) an association, a majority of whose members is composed of interested parties described in
subparagraph (C), (D), or (E) with respect to a domestic like product, and

(G) in any [antidumping or countervailing duty] investigation involving an industry engaged in
producing a processed agricultural product..., a coalition or trade association which is
representative of either--

(i) processors,
(i) processors and producers, or

(i) processors and growers."

Material injury.--"Material injury" is defined in section 771(7) of the Act (19 U.S.C. § 1677(7)) as "harm which

is not inconsequential, immaterial, or unimportant.”" For a further discussion of this issue, see the section

entitled "Injury Information™ in Part I, The Petition Process.

Material retardation.--"Material retardation” is not defined in the statute. For a further discussion of this

issue, see the section entitled "Injury Information™ in Part I, The Petition Process.

Party.--A "party" is defined in Commission rule 201.2(h) (19 C.F.R. § 201.2(h)) as "any person who has filed a
complaint or petition on the basis of which an investigation has been instituted, or any person whose entry of
appearance has been accepted . ... Mere participation in an investigation without an accepted entry of
appearance does not confer party status."”

Person.--A "person" is defined in Commission rule 201.2(i) (19 C.F.R. § 201.2(i)) as "an individual, partnership,
corporation, association, or public or private organization."

Glossary
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Record.--The "record" is defined in Commission rule 207.2(f) (19 C.F.R. § 207.2(f)) as all information
presented to or obtained by the Commission during the course of an investigation, including completed
questionnaires, any information obtained from the Commerce Department, written communications from any
person filed with the Secretary, staff reports, all governmental memoranda pertaining to the investigation, and
the record of ex parte meetings required to be kept pursuant to section 777(a)(3) of the Act (19 U.S.C. §
1677f(a)(3)); and a copy of all Commission orders and determinations, all transcripts or records of conferences
or hearings, and all notices published in the Federal Register concerning the investigation.

Regional industry.--Section 771(4)(C) of the Act (19 U.S.C. § 1677(4)(C)) states that "In appropriate
circumstances, the United States, for a particular product market, may be divided into 2 or more markets and
the producers within each market may be treated as if they were a separate industry if--

(i) the producers within such market sell all or almost all of their production of the domestic

like product in question in that market, and

(ii) the demand in that market is not supplied, to any substantial degree, by producers of the

product in question located elsewhere in the United States.
In such appropriate circumstances, material injury, the threat of material injury, or material retardation of the
establishment of an industry may be found to exist with respect to an industry even if the domestic industry as a
whole, or those producers whose collective output of a domestic like product constitutes a major proportion of
the total domestic production of that product, is not injured, if there is a concentration of dumped imports or
imports of merchandise benefiting from a countervailable subsidy into such an isolated market and if the
producers of all, or almost all, of the production within that market are being materially injured or threatened by
material injury, or if the establishment of an industry is being materially retarded, by reason of the dumped
imports or imports of merchandise benefiting from a countervailable subsidy. The term 'regional industry'
means the domestic producers within a region who are treated as a separate industry ... ."

Related parties.--Section 771(4)(B) of the Act (19 U.S.C. § 1677(4)(B)) states that "If a producer of a domestic
like product and an exporter or importer of the subject merchandise are related parties, or if a producer of the
domestic like product is also an importer of the subject merchandise, the producer may, in appropriate
circumstances, be excluded from the industry." The producer and an exporter or importer are considered to be
related parties if--

"(1) the producer directly or indirectly controls the exporter or importer,

(1) the exporter or importer directly or indirectly controls the producer,

(1) a third party directly or indirectly controls the producer and the exporter or importer, or

(V) the producer and the exporter or importer directly or indirectly control a third party and

there is reason to believe that the relationship causes the producer to act differently than a

nonrelated producer."
A party is considered to directly or indirectly control another party if the party is "legally or operationally in a
position to exercise restraint or direction over the other party."
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Subject merchandise.--"Subject merchandise" is defined in section 771(35) of the Act (19 U.S.C. § 1677(35))
as "the class or kind of merchandise that is within the scope of an investigation" (i.e., the specific imported
product or products that are under investigation).

Subsidy.--A subsidy occurs when an "authority" (i.e., "a government of a country or any public entity within
the territory of the country")--
"(i) provides a financial contribution,
(ii) provides any form of income or price support within the meaning of Article XV1 of the
GATT 1994, or
(iii) makes a payment to a funding mechanism to provide a financial contribution, or entrusts
or directs a private entity to make a financial contribution, if providing the contribution would
normally be vested in the government and the practice does not differ in substance from
practices normally followed by governments,
to a person and a benefit is thereby conferred.” See section 771(5) of the Act (19 U.S.C. § 1677(5)).

Threat of material injury.--"Threat of material injury" is defined fully in section 771(7)(F) of the Act (19

U.S.C. §1677(7)(F)). This definition is repeated in its entirety in the section entitled "Injury Information™ in Part I,
The Petition Process.
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Figure L
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SAMPLE REPORT OUTLINE
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SAMPLE REPORT OUTLINE

PART I: INTRODUCTION

Background (case history, related investigations, nature and extent of subsidies/sales at
LTFV, U.S. tariff treatment, summary tables, etc.)

The product (physical characteristics and uses of the domestic and imported products,
interchangeability, channels of distribution, customer and producer perceptions, manufacturing
processes, etc.)

PART II: CONDITIONS OF COMPETITION IN THE U.S. MARKET

Distinctive industry characteristics
Business cycles/growing seasons
Market segments

Supply and demand considerations
Substitutability issues

Elasticity estimates

PART I1l: CONDITION OF THE U.S. INDUSTRY

U.S. producers (number, geographic location, parent firms, concentration, position on the
petition, related-party issues, etc.)
U.S. production, capacity, and capacity utilization (including a note on data
coverage and discussions of any restraints on production other than plant capacity (labor, raw materials,
etc.) and any factors that limit capacity utilization)
U.S. producers' domestic shipments, company transfers, and export shipments
(quantity, value, and unit value)
U.S. producers' inventories (including the ratio of inventories to preceding-period
shipments)
U.S. employment, wages, and productivity

PART IV: U.S. IMPORTS, APPARENT CONSUMPTION, AND MARKET SHARES

U.S. importers (number, geographic location, related-party issues, etc.)

U.S. imports (quantity, value, unit value, rates of increase/decrease, and cumulation
considerations)

Apparent U.S. consumption (quantity and value)

U.S. market shares (quantity and value)

Sample Report Outling C-3
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PART V: PRICING AND RELATED DATA

Prices (including a note on data coverage and discussions of the effects of imports, as well as
other factors, on prices in the United States; price trends; under- or overselling by imports; suppression

or depression of U.S. producers' prices, if any, by imports; and transportation costs)
Exchange rates (including major non-subject countries)

Lost sales and/or revenues related to subsidized/LTFV imports

PART VI: FINANCIAL EXPERIENCE OF U.S. PRODUCERS

Profitability (in total, in ratios, and on a unit basis both in the aggregate and, if

appropriate, on a company-by-company basis, including the actual and potential negative effects, if any,
of subsidized/LTFV imports on U.S. producers' cash flow, growth, ability to raise capital, investment,
and/or existing development and production efforts)

Value-added and/or variance analysis, if appropriate

Investment in productive facilities/valuation of fixed assets/return on
investment

Capital expenditures
Research and development expenditures

PART VII: THREAT CONSIDERATIONS

Subject country data (ability of foreign producers to generate exports and availability of
export markets other than the United States, including a discussion of foreign producers and data on
their production, capacity, capacity utilization, any restraints on production other than plant capacity
(labor, raw materials, etc.), any factors that limit capacity utilization, domestic shipments, export

shipments, and inventories; a discussion of product shifting; and a discussion of any dumping in
third-country markets)

U.S. importers' inventories (including the ratio of inventories to preceding-period
shipments of imports)

APPENDIXES (Federal Register notices, witness lists, COMPAS runs, etc.)
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ADMINISTRATIVE PROTECTIVE ORDER
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A0 Form Revinid Marck 1995

INITED FTATES INTERNATTONAL TRADE COMMERSION
Washingitn, DC 2009

ADMINIETRATIVE FROTECTIVE ORDER
Tnwis), No(a), 701 Th-_____ amdior THL-TA-____

MHW

A Apeplin-iitbig

(1) To obarin oo of b giness proprisery informurion (BFT) wsdes s Adrairistratve Promctive Crde
{APO}, an aathocized applicant 23 defined n section 30T, T{(3) of the Commiseion 'y Bokes of Peacrice and Procedon.
(1% CER. § 207 Na)¥), s amonded), neait comply with the inms of tkis APO.

() An spphcalion for Shclomrne mo. be muds by an sithorized spplicant in the fors sisched hareo, The
spuiborized spplicam shall flis an spplicatios with the Secratary of t Covommincon (e Secretary s witkin the dead]ine
provided in yection 207, Koy of the Comedzgion’s meles. An msbarized ypplicesc need flle only owe sppiicaion
owcler 10 Ohepin BPE in both the prefiminecy nnd the Bl ploses of i bredpeiion

() In order 0 oboin Tciomos of B oader thit APCH Froms Coemisnon praonhel, i sothortend kppic-as
must prest 8 copy of kis sppliceton sad persoosd enification satichucivey Io the Seoreiery. ' i aethorid
applicess wishes § peraon decrited in paragraph B{ 1 H0F dhin A 60 s for deir it cibkaircing din:icamie, W ption
mos: prical & copy of iz Acknowliedgrmoent for Clarical Fersoanel mad persccal idensificatios metisiaciory 1o the
Secrelary.

B. Obligutions of e sathorised spplicant
By Al ao appiicaton, e sothoetiosd spplcant shall ngree o

(1) Mot dhlge wrvy of e BPT obucned under thic APCY anct 5ion ot vl ieble o
b, ¥y Sy perac other han

() Pesnoned of the. Commhsion cosemdd with e L gaion,
(i) Th prpin o agency fom whom the BP] was obeained,
(iii} A person whoe spplication For disciosors of BFE onder 1his APCH ful iseen grastid by ths Secreosy, and

{iv}-Other persons, such a1 paralegals snd clorical pall, wha (2} me smpioyed or sopecvised by sl under the
dirocrion e comtrod of ¥ gotorkesd xpplicane or anodeer sshorisnd appicest i dw: see frs: wiose spplicacions
has been poenieck {b) tave 4 peed ol in conasction with the venipabon; &) e a iswalved i compacdtve
dechkionmliny for m Ebsied puty which i o ety ¥ 108 Mrvscigaiion; s ) hrvs sobsoited w0 e Secretary &
sipme] Auckcreiegntat For Chrical Bernovee] i the Form aachinl wi {tve salivoriond spplicant doll abi sign soch
i isdpanedt i will bu Sotanixd peaponsible: o such person” Compdastey with it APOY;

G2 Uime e BT el Bowr whwt prvpromses Of st whomve-capdioned Conrmission investgation or for judecl or
binanona] panel review of sach Commisslon imvenipabion:

{3} Mot consull with ey pecson Bol deacyihad in pamgraph (1) ooarerning BPT diackasd neder ihis APC

withon G baing: ecatoomd che: wrisen comsens of the Secretxry and the party or the roprmeeniative of e paxty from
wisom puch BF] wax oboainest:
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Whenewy el dmm“mm}mﬂmﬂu“mm
m:u:?ﬂiuhdad ﬂﬂh{'iﬂ\‘ﬂ,ﬂh or other prikihs comximty (N5 scxage. of RPT on-4m-cafied ban
ﬂw-ﬁhﬂhmm“mﬂummuﬁwummﬂ
BPLand raxy remss i vicketow of prcagraph C of this APO)

(%) Secrwe all malerinly comerg BP] disclosed oivher this APC ae diresad by the Serenry md paviitl 10
pection 207700 of the Comalorion's s

[ﬁwﬂmm BPE Resioned urder this APC:
(i) with & Covez sbovt ideneitying the docawesl ef cxeiziving BPY,
(i) with a1 EPT amciowed i beacioss and each pae warsing tha the docwmess cosiains 1Y,

(i) if e documoemst 3 b0 be fled by & deacllios, with sc page muried “Resciedng of BPL o il tor
ane basine iy alier dake of filing.” snd

i Hbrmﬂﬂhmmvﬂmhhmmmﬂm"ﬂmw
]m—ﬁhm ww[mdmr.mummﬂdﬂnm-mm

(7) Cownply whia the peovizioos of ki APO aad mction 207.7 of the Cormniteion’s rudes;

{8) Melake e mad ACCUTIE PTG ih hﬂﬂiqﬂhﬂimmm%h
Secrpry of noy chinges 1 ccoar it vhe submiedion of the applics:ion s et effect te reproscatsions made i
the sppticetion (2.4, chaage i persosas] asigmed to e irebmigaion)

(%) Stepon prowrplly sed condimm n writing i i Secretary sy posibe beeach of this APQ:; mad

{10% Ackmowiodge that Beeach of dein mmmhmwm#wmum
waTONE oF other sctitn i the Commicricn deomne sppeopeisie, fmchuding v st iz ve mctions e actions s
ot in Lhis APO,

C. Betmen or destruction of BFFL

mm-ymummmmum.mmﬂmdq-mmmm
m,mm“uuummmmmmmm:usﬂmunumﬂu
mﬂmumwmmmumwmuummm Undesx
WMmMWMNMEHWmMWMHMMH
Ohe Sbove-caprlonad: fveTUjpiion may remie posecsion 0f kuch EP{ doriag the firl phoe of the imvesipn.

msmmwcmmm}m.mmmmwhwuﬂm
{:J_immmhmﬂ*ﬂlthdlﬂ_mm-wtm:w
MMWMIWMMHWMWHIM
ML«!MMHHMMH?MHM“HMNMH]
mﬁuﬁmm-ﬂuﬂhmﬂﬂﬂ:ﬂmﬂmﬂndﬂhumhﬂm
such BPL. Wheneniy the swthoriand spplicast retecrs OF deevoys BF] porsssm w0 shin peragraph, b sball s 0
cerilBome mrsting e o e appticen's Xowwwhtdge and belint all togies of such APT heve beoo eeswmod or dessoyed
and Do copiea 5 uch BP kave bees made svallable 10xny pamon 1o whom Sackomre was o specifcally sothorred.

{3) n the event that judicial review of the Comemiiion’s dotermiastion iv, the shird-captioned investigation
is soughy, the authoriced applicant dall not be Mduired 0 comply with pagrept CZ) sbove, provided tha the
sothorized applcass applice & e Ippropvine soviewiag aatiorily for 2 prosctive anderagresd Kby e Commiseon
within 150 deyx sftor the coRsplaion of the investgation, 2F by such deinsnch & prowciive omler e wot besn appiied
ifor, the surthorized spplicant shall then prompcty comply with peragraph C(2) shove. :
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{4) Spocial reie spplicabin only 1o investipations fwvolving Dapocus from Canads or Beior:

{1} Anantvorkosd spplicant ey reain R discionsd wnder this AFO coring amy birstions pasd] roview of te
Conwrdgsion’s desrarimstion in: e shove-captionsd investigation, sebict i e additions] secms o conditions
Toarth i o vt wirpion of APDMAFTA Form C. By fillag ss sppicsios. for discioson of RPFT onder etz AFO, sad
by fuilieg w0 ro0arn o destroy afl copias o BIFS disciosnd o thil APC on b bl the filssench {15) dary sfier o Firn
Ragacs fox Parvl Rarater hacs bt filad with e NAFTA Sscniarial, fhe aolisorizerd applaes sgmae it e bomsd 2 of
it dow by the mrms mrd oouditions st Sork in AFONAFTA Form €, eod by the provigicas i the form segandisg
saactiom for violerions of vaose jermy pad conciiiions.

mmmhmmm}d'umwmm:mmﬁu
shall beoome sobjoct i B nvas il conditions of APQ MAFTA Form oo the e daie. ox the anlsnciasd
mpplict, Of &t a00n therealier 5 they e & statevrorn Sebcrised in parsgraph. B{13(iv).
D. Sanctions e el actines Far braack of this APO,

The aothwrized applicent shall in te spplicziion ackaowisdge tha, poamn 0 xcton 20750 of e
Cormra fpeion's nains, breach of shis Adminiseaioe Frossctoe Deciey oy sobjecy an: ofiescr wx

{1) Dibwrment fromn practice in sny cxpacity before the Comminion slong with sach person's parmers,
mkorises eroployer, avd sosplovess, For op 1o s ik SUwEE Pubbication OF o it twresecatann T the frcher i
e Tweached;

(2) Rafarml o the Unisd States Anomey;

) In the case. of @ Siomey, accoantant, or othwer profecziond, elerml o the oiica paoed of the appPIOPrAM
o] aRCestON;

(4) Sach orher sdmisiprive sanctions a the Commimsicn dessrnissy 10 be spproprime, inciwding peblic
relessy of or ssikong Crom the rocon] iy imionmoiion. o briets sobmikied by, ar on belall of, sach pecson or te party be
reperavwd, ol Of Tordeor access % bisshass propricuary Leformamion in de: cavient o dovy Fotoot: SrntRtipaicony b
the Comméssion, and Ssownce bf 3 poblic or privais leter of oprimond: aod

(%) Soch ocher sctions, including bot wox lmdied to, 3 wamning leuew, 28 dw Commbirion Oewron e w be
approprixe, '

By onder of de Commicaion.

o Lk T
b o Apprticopcaoe S Drischoun: off Somieso Bty Taformmtion oider Adeaimorintive Promcrv Onde.
2. Form Acknosdaipmment for Clevical Perownel
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ARG Applicatisn Farm Reviswd March 1953

L. Mocrtiooudonti wppennt statys

1. the undevsizned. am s sathorized sppllcm, sy defiond im soction ¥, TiEp 1) oof e Costians Rkt of
Praczice snd Procedore: (19 CFR. § 207 KaH3}, a0 nemended]), for the dixcinemr of business proprictry ixformasios
mmuwmmmmuhumm 1 epwbarat dae
following inwreriad party, es defingd by 19 US.C.§ LETHYP), which is a party w0 i Svwitipadion:

{Stae dur omere: of the imoreaied arty s S CARgOTY. ¢, dwwatic produces, imporier, eic.) | e {check asg;

(} (1) Az aboemey, SxCepaiing In-BOUps COTPONEEE OOl

() mumMm.IHHWMHMMhNMWI
represenL IWM:WWWHHMMIMWIWM
hqumMﬂmm]mMEMMdmﬂmipﬁ[

() (31A connilmator expertmwer tha direcrinm sod control of an swormey order parsgragh (1) o (2) sbove. Tha
wmmwﬂﬁWUmhﬂhmhmMMwmmu

(Mt of Altoemey —Plegse Pring (Sigmanury OF Ay}

AL {d}hﬂumﬂmnﬂrﬂmh“ﬂiuhﬁﬂ i SEarpolisive
wﬁywmlm 1 nave muncheid n writon sascag dexibing my job feactiom,
mmmmlmmhh Enecreesnd naty 1 mpranint or i aifilisss, s sdicating wisethes |
== mvolvad in te foosniadion of e inaeened party'y pricy policies.

() (30 A represencmive.of s interemied pamy L i not wpresomsd by comd. 1am o irvolved in compesisive

ki f e el v s 1 it o b e i
iy Pelnity ] TopTEaeE o H aad ndskiing whether |

o . s 1 _ alfilistey, pad Indiciiing a0 ivvihrad

Compesiiive decimiomnaling. A defmed io sacion X07.7 of thy Commiision™s miee, ievolvert o “Competitive

wmﬁ.mummmmumﬂnnw
mﬁﬁk-mmhmﬁmhmumwm&m:mm
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mdnﬁmmmhuﬂdﬁhmmmm:mmu
Farcios fepign, ).

1. Raquast Far nformpiisn

baseby for disdossm o tc the APO imtoed i the sbowe-capticwsd Investigation,
mmmm nu:;'un .7 of the Commision's robks, for the purposs of
Mumﬂﬁ];ﬁmmmmwﬂhmﬂm.lww
b bownd By the proviskeos of the APD wad section ¥17.7 of Corrmissinn's Rules of Practice and

T Sanctioms and othat ackons for hranch of M APCH

1 acknowindpe that, parsnant in socton 207, 76d) of the Commnission's rebs, teeach of the APC may Fobject
e . -

{1) Disharment from pracice ia any cxpacity befors t Commission slong with my Penners, aociet,
emplover; and emplovees, for wp 40 wvon yours Elkrwing pubiication of & deseination et the order fos bee
breached;

{2 Redeerral 1o thee Unilnd Simies Asommery;

3 In st cane of am atincasy, RCconaek, of orher prokessional . redorral 1o the sthic pidee] of the aporoprise:
profcssinnal ssanciation;

) Soch other admisisruive secions s e Commiarion destrmints i be sppmprise, ixtwlag poblic
redonse: of on striking from the rocord my indoratind or beisfs wibmbsad by, or on Sl fof, et or the parry | represm!,
demial of forther wcEs &0 bosiness ooty foroton 1 e Commd or oy Raoxy Bvsdgaice) before e
Crmmmiiprion, aad issiance of & pubfic of privaee lexer of reprisast: o

{5) Such piher actions, inchactng tart a0t limited 40, & waming leter, as G Comision Somines o be
Sppropriae.

IV. Ot
1 daciare onder petlty 0f perjory thar the foregoing s oe and comcs. Bobcuted on Uais

—_—y .
{momth} Eytat) . oy, mae)

Signutiire}
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APD Ackuswindgmant Fanm Revisod March 1985

ACCEPTED
REIECTED
DATE

UNLTEE ETATES INTERNATIONAL TRADE COMMISEION
Winthingios, D 2D

ADMINISTRATTYE FROTECTIYE DRDER
ACKNOWLEDGMENT FOR CLERICAL PERSOMNNEL

Lweis), Mol M1-TA-____ andior TAL-TA-___

(Prtise: o Tarvamti gt

We, e eceasiged, i pheaony descriond in pankgaph B{ENiv) of the Adwsigratve Prosscive Cvier
{AFCH immed in W miect Invosigution. W heetty agree w0 bo bowsd by the provisiors of e APD. We
ackrrwindgt ikt we mury be subiect 10 1w senciions dexribed o plsgraph D of the APO. The sclorized ppiat
aaarcizing direction and comstrol over m i e Invesiigation bas sleo signed this sckeowindpast ¥ indicas Gt te
spplicent i1 respomthie for oo complance with te APD.

Wi dechare xnder peralty of parjury daat the foregoing is ok end correct. Execubésd on

e : e {monek) e " {ity, srae)

(Name~Fleass Pring) (Vrike) Shpaxt) (Duee)
(Name—Pleme Pris) {Tike) (Signalors) {Damc}
{Marve e Frine) (Thie) {Sigaswtr) (D)
(Name~Fiaxse Prini) {THle} {Sigransre) {Dawr}
(Name—Plexse Print} {Tisin) (Signaure) (i)

PERS0MN EXERCISING DIRECTION AND CONTRGL:

(Sigrmie)

(N et - Fiepge Primd)

D-8 Administrative Protective Order Forms



Antidumping and Countervailing Duty Handbook

APPENDIX E

GRAPHIC SUMMARY OF TITLE VII
INVESTIGATIONS, FISCAL YEARS 1980-96
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Figure 3

Antidumping and Countervailing Duty Handbook

Title VIl case summary, by number of cases. fiscal years 1980-96
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Figure 4
Antidumping case summary, by number of cases, fiscal years 1980-96
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Figure 5
Countervailing duty case summary, by number of cases, fiscal years 1980-96
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Figure 6
Title V1l case summary, by value of imports, fiscal years 1980-86

Valua af imports (billion dollars)
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Antidumping and Countervailing Duty Handbook
Figure 7
Antidumping case summary, by value of imports, fiscal years 1980-96
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Countervailing duty case summary, by value of imports, fiscal years 1980-96
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Figure 9
Disposition of Title V1l cases, fiscal years 1980-96
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Figure 10
Dispasition of antidumping cases, fiscal years 1980-96
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Figure 11
Disposition of countervailing duty cases, fiscal years 1980-98
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Figure 12
Top ten countries cited in Title VIl cases, fiscal years 1980-96
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Figure 13
Top ten countries cited in antidumping cases. fiscal years 1980-95
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Figure 14
Top ten countries cited in countervailing duty cases, fiscal years 1980-96
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