- SRIVITLTTFD

July 19, 1977

MEMORMMDUM TO THE COMMITTLE OF COUNSEL

e have been asked as counsel for The Teobacco Imstitute
Inc., to consider the legal risks that may be encountered in t»
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dissemination of five preposed advertisements recelvad Dy us
July 13, 1977. This memorandum summarlzas Our SUGGRSCLIONS3 17
conclusions. e have not heen asked to cvaluate the impazz, of
anvy, of ithese advertiscmonts when published upon the prencny -
motential product liability litlgation. Nor have we bDeen asnel
sl =
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ts evaluate the public relations value of the nroposed -
ing, whother it is responsive Lo tha present tederal or state
legislative ~r regulatscy troblems of the claaretee 1ndustry,
or any affirmative or negative impact that advertising majy nava
politically in cither of those areas.

Controlling Leyal Principles

{1) A decade ago Commissioner Elman, in an opinion cim-
renting upon the so-called Tidecroch episode, advanced the 7TC
principle that any direct or indirect public communicatia>ns oY
the cigarette industry, which had the effect of "negativ:ing"
the required statutory warning on the packaqge, would vioclatc
Section 5 as false, deceptive, or cardinally "unfair.”

(2) That principle was part of the hackqground for rho
FTC complaints in 1971, which culminated in the Consent Urders ‘
of 1972, on the theory that the absence of the warning in ciga-
—‘—‘e

rette advertising was "unfair."” It also underlay in pmars
earlier propesed FTC Trade Regulation Rule for disclosure of
"ear" and nicotine in all cigarette advertising, that in turn
led to the current voluntary agreement on those disclosures.

{3} Since then the FTC concepts have been sharpencd and
crystallized in the injunctive litigation in the procecdincs
against the Maticnal Commission cn Egy Nutrition. (That litci-
gation was summarized in our memorandum of July 13, 1977.)

(4} Utilization of a First Amendment defense, wighin
recent Supremz Court cases extending the protecticn of that
Amendment to commercial advertising, was delineated in the Courc
of appeals opinion in the Egg proceeding. At the very least
that proceeding makes 1t clear that an advertisement by a trade
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association is covered by Scction 5 where its purpose is t
encourade the consumption of a product.

(5) The currcnt position or che FTC, in the =subhooqgunnt
administrative PTC action in the kygg procceding, 1S that 2
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distinction must be drawn between “"scieneific health ¢!
made about a product by a commercial organization and e
©n genuine political or social issues” {(July 13, 1977, uemo-
randum, page 5},

al;
~

Conclusions
zZiieiusions

We are of the ¢pinion that the Proposcd adwvertise-cen-s
definitely reguire certain textual modifications to avo:d Iic-
cessful FTC challence that explicitly or by implicat:on s
of the factual Statements are inaccurate. (These are cer
in the attached Appendix. ) Additionally, we are of the =
that both to meet the Lga orecedent and to afiord a minirun
sustainable basis for Firge Amendment brotection, every adwver-
tisement nust include:

{1} In required size, the Statutory warning sra
because it would Lo difficult for the FTC to arquec thar
adverticcments "negative" the warning when it is set fore .
there 14 an issue whether Lhese adverticencnts are requrroad b

the Concent Orders Lo tncelude che warning) . We furtlier recom-
mend that the warning be prececded by a sentence reading:

"Some of the cigarctte manufacturers are
required by a Federal Trade Commissinon Order
to includ: the followiny warning statgment
in all advertisements:"

The Tobaceco Institute was not a respondent and did not agre
the Consent Orders. That technical distinction should te ¢
served against the day when cther advertisements or pamphle
by the Instisute may be detarmined not to warrantc tha warns:
statement, e.q., those an ‘courtesy" or directed to the fr
of choice issue.

[
[t}
[SIRVS

cm

(2) Fither in the text or preferably in a recadily read-
able area of the advertisement, the following statement;:

"The Tobacco Institute recognizes that there

Lo are genuine differcnces of cpinion concern-

——1ng smoking and health. This advertisement
is presented by The Tobacco Institute in the
belief that full, frce, and informed discus-
sion of the smoking and health controversy
is in the public interest and in the conviction
that the controversy must be resclved by

scientific research.”

Even if there is eliminated from each of these adver-
tiscments the specific statements discussced in the Appeqdlx,
and cach advertiseinent contains the foragoing two qualifyving
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statements, we are of the oninion that there is a very substan-
tial likelihzod that the present Federal Trade Commlssioners
and the Commission staff will seek further regulatory action
based on the dissemination of thesc advertisements.

That risk involves borh the tobaceo i1ndustry and

1ts
sonstituent comcanites. The form which FTC action may tane cans
not be definitively detsrmined at this time. Conceivably, 72
FTC might institute a complaint prodicated on the thesor:es of
its L'gg casc. It miuht seek an additinn (o the outstanding
Consent Orders cwen thoungh this would be a rore complicaced oi-

fore. In tne light of DPublic Law 33-133, MNov. 16, 1973,
authorizing injunctions against violative advertising of any
product, the FTC might se¢k an injunction. The Commissicn
might cndeavor to formulate a Trade Pequlation Rulge covering
advertisements which it finds, directly or indirectly, have
the cffect of "nergativing” the required statutory warning or the
terms of the Consent Orders. Lactly, the FTC might zttempt to
utilize advertisements which it urges have that eflfect as a
further point in the pending penalty actions, hroth on liability
and mitigacion, on the theory that the Consent Orders by i lu-
cation precluded any negation of the required warning. As parc
of its challenge, the FTC might add as an item of urcged rolierl
thal there be “corrcctive adwertising.”

On the other hand, we believe that 2 responsible do
could be presanted i1n any judicial challeonae of these FTC ¢
forts. That defcnse would rest upon the First Amendment.
other areas, such as the FDA banning of Ped No. 2 and propoecd
panning of saccharin, there have been massive advertissments
challenging the regulatery positions. Ue know of no FTC chal
lenge of those advertisaments. Similarly, with respect to pro-
posed energy programs and in ecological areas and progosals,
public challenge by a company or an industry associlation of the
factual bases is commonplace. The present FTC position dif-
ferentiating bctween statements of fact and permissible comments
on political or social issues nmay not be sustainable by the
Commission in court, even in the face of the counterargument
+hat the First Amendment does not protect an effort %o "negative”
a requircment of an FTC order. twhat is essential ls that any
advercisement make it clear that there is ;ubstantial contro-

_versy. }

Thesc suggested risks are inescapably imponderable. '
We believe they exist with respect to the tobacco industry. =€
further believe that they exist for each of the companles anc

warrant cevaluation.

H.T.A.

Actachmrent
ceb
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APPENDIX

Advertiscment

The crucial problem with Adverticcment
reprinting of the 1394 advoertiscment,
"there is rno proof that cigarcotte smoking 1s one of
that earlier ad could not safely
questicn 1s whother that earlier ad 1s disclaimed b the

sentznce. Wa think
cluded, there weoulld

ce disscminated today,

the earlier adverz:
tc te added to the second
+ and everytning that has developed and Leen
and the statements of

anti-cigareltte critics
General regquared by Government on cigarette packages an

advertising, "

Preferably and legally far safer would be to el
the carlier advert:scmeont,

with the statcment

hdvorcisomentc
Years ago the cigarette
L

tntroduce
FTwenty=-threao

pledged aild and assistance

At the bottom of page 1 the refcrence to the A
Medical Assoclation project mav evoke challenge, rot of
fact of the monevy having Lacen
was and the final conclusions of the AItA group.

Page 2, 1in

spent but as

the adjccrive
see littles of

paragraph,

should be inserted in the phrase "they
value in further research

the phrase should

Page 2, in the final paragraph,
"manry of these committed antiermking groups
the industry critics are involved.

suffic:ien

Cn page 3, we think the second sentence is
ambiguous to evoke challenge. .
phrase read, "having heard similar proposed repressive measu

We would propose that the madd!

incorrporate

Inasmuch as this and other advertiserments
by rcfercnce the pamphlet on
review and updating of that pamphict would he desirable.
does contain on the insicde cover the qualifier sugyesting O
Amendment protcction.

“The Clgarctte Controversy,

rr

Avertisement

The accuracy of the titles has becn questicned and
these require precisc checking.




_ In the fifth full paragraph on page 1, the nkrasa
which sti1ll strike koth smorer and nonsmoker" is suscept:-ia

to the speccifiec challenqe that it hegatives the warning ard
suggests that cigarette smoking is wholly unrelaces to zne
diseasc. This phrase might be reptaced with the wOrds “rag
currcnt controversy, "
In the final Paragraph on page 1, the corm M Fgee e e
should preccde "rescarch.” It ean he arguend tﬁatntﬁoJ‘_:K;’ 23
ne TritizTs

Arc not oppoccd Lo Furt hiep rescarch,

_ On pare 2, the Paragraph with the Mark Toaie coon
IS oxtroenely difficult bocanse Loanforoentially o 1f o
neGatlves the warning. In this ad and 1n the iatér”;rﬁ:
guotation 1s believed to be highly dangerous. o

Advcrtisement lNo. 3

Ia Advertisemeont o 1, w
i 5¢r . + W@ have no comment on the T
CL the taitles. i

On page 1, lirst Cull paragraph, sccond scnblcnrze, -.o
believe chat 1L implics that most if pot all of the roscarc o
carricd on jointly by the Covernmentc and the industyry, Tiho

a question of Ffact. 7Tt might be well to have the phrase
"funded largely by the tobacco industry and also by the U.
government. ”

In the third paragraph on page 2, for ihove stase- roisons,
the phrase "the current controversy" should ke substiture:,

Advertisement Ho. 4

In this advertisement we have some difficulty in urifor-
standing the mcaning of what scientists know "for sure.” T
factual statements warrant careful checking.

-~
o

[

On page 2, first paragraph, the substituticn simxla;ly
of the phrase "the current controversy” is needed in lieu of --e
phrase "still strike both smoker and nonsmoker."”

Advertisement MNo. S

e mn

In Advert.isement Mo. §, for the reasons stated, we
the Mark Twain quotation is dangerous and contributes cons:

able risk.

-
e o

We feel that the second paragraph on "smokers'
warrants carcful checking against the Congressional tesh-i—e
The sccond sconteonce might he qualified, "lt ain't always S0
accerding to swecific and responsible export testimony
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In the following paraaraph, relating ro :
the adjecctive “many” Zhould be put ahrad of “"sciontlnes.

On page 2, the Mark Twain refcrence ougnt :o
eliminated.

In the next maragraph, we sucgest delot:ing =
"relying on public acceptance of what they 'know ain't

In thn fi1fth paragraph on vage 2, wo <doubt thav =
factually correzt chas an Phe campaians of roprosogon T
wCil Lo ondangoring the heallbh of a1l of ua.

At the botitom of the page the substrtution of Lhe hrase
"the current controversy” 1s 1ndicatcd.

In the paragraph on page 3, we think the adjeczive
"hetter," inscrtoed before "answers,” would render thase advortise-

ments more dJdefensible under the First Jmendmant.
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