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1. Executive Summary

Articles 14 and 15 of the North American Agreement on Environ-
mental Cooperation (NAAEC) establish the process for citizen submis-
sions and development of factual records relating to assertions that one
of the Parties to NAAEC—Canada, Mexico and the United States—is
failing to effectively enforce its environmental law. The Secretariat of the
Commission for Environmental Cooperation (CEC) of North America
administers this process.

On 16 November 2001, the CEC Council unanimously instructed
the Secretariat to develop a factual record with respect to assertions
regarding logging at Sooke River and De Mamiel Creek, two sites in the
Sooke watershed on Vancouver Island, British Columbia. These two
areas were mentioned in submission SEM-00-004 (BC Logging), filed on
17 March 2000, by five environmental nongovernmental organizations
from Canada and the United States. The submission asserted that Can-
adais failing to effectively enforce sections 35(1) and 36(3) of the federal
Fisheries Act in connection with logging operations on public and private
lands throughout British Columbia. Section 35(1) prohibits the harmful
alteration, disruption or destruction of fish habitat in the absence of an
authorization issued or regulations made under s. 35(2). Section 36(3)
prohibits the deposit of deleterious substances in waters frequented
by fish unless the deposit is authorized by regulation. The submission
identified logging by TimberWest Forest Products Corporation
(TimberWest) in the two areas referenced in Council Resolution 01-12 as
examples of Canada’s failure to effectively enforce ss. 35(1) and 36(3)
with respect to private land logging in British Columbia.

Council Resolution 01-12 governs the scope of this factual record.
The Resolution authorizes a factual record narrower in scope than the
factual record that the Submitters sought and that the Secretariat recom-
mended in its notification to Council under NAAEC Article 15(1).
Certain information that the Submitters suggested be included or that
was discussed in the Secretariat’s Article 15(1) notification is generally
beyond the scope of the Council Resolution, such as information regard-
ing Canada’s enforcement of ss. 35(1) and 36(3) on public land subject
to British Columbia’s Forest Practices Code, province-wide information
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regarding the extent to which private land logging in British Columbia
fails to comply with ss. 35(1) and 36(3) of the Fisheries Act and prov-
ince-wide information regarding Canada’s enforcement of those provi-
sions in connection with private land logging.

Logging in the vicinity of fish-bearing streams can lead to viola-
tions of Fisheries Act s. 35(1) or s. 36(3). For example, a Fisheries Act viola-
tion might result if logging activity reduces shade so as to increase the
temperature of a stream, destabilizes the bank so as to allow harmful
sediment to enter the stream, leads to a decrease in the amount of benefi-
cial nutrients available to the stream or harmfully increases or decreases
the amount of woody debris in the stream. Violation of s. 35(1) or s. 36(3)
isastrict liability offense, which in Canada means that even if the Crown
proves a violation beyond a reasonable doubt, a defendant can avoid
conviction with certain defenses. Crown prosecutors consider the viabil-
ity of possible defenses, such as the defenses of due diligence, mistake of
fact, officially induced error and abuse of process, in considering
whether to prosecute.

The federal Department of Fisheries and Oceans (DFO) adminis-
ters the Fisheries Act. In its 1986 Habitat Policy, DFO’s overall approach
to protecting and conserving fish habitat is intended to prevent Fisheries
Act violations. Under the principle of No Net Loss (NNL), Canada
strives to balance unavoidable habitat losses with habitat replacement
on a project-by-project basis so as to prevent further reductions to fisher-
ies resources due to habitat impacts and in the long-term to achieve a net
gain in fish habitat. The 1998 Habitat Conservation and Protection Guide-
lines (1998 Guidelines) and the 1998 Decision Framework for the Determina-
tion and Authorization of Harmful Alteration, Disruption or Destruction of
Fish Habitat (HADD Decision Framework), provide guidance for apply-
ing the NNL principle, principally through review of project proposals.
DFO personnel stated that DFO rarely applies the HADD Decision
Framework in connection with logging operations. Canada explained
that since logging plans for the areas referenced in Council Resolution
01-12 were not referred to DFO, neither the HADD Decision Framework
nor the project review provisions of the 1998 Guidelines was applied in
connection with either of the logging operations.

The July 2001 Habitat Protection and Pollution Prevention Provisions
Compliance and Enforcement Policy (Compliance and Enforcement Pol-
icy), which while not then finalized reflects the policy that Canada fol-
lowed informally in the relevant time period, sets out guiding principles
for assuring compliance with and enforcing s. 35(1) and s. 36(3). Consis-
tent with the NNL principle, the policy emphasizes prevention of harm
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to fish habitat and pollution of water frequented by fish; consistency,
fairness and predictability in enforcement; and encouragement of public
complaints regarding possible violations. The policy lists options avail-
able for assuring compliance with or enforcing s. 35(1) and s. 36(3).

Based on the Compliance and Enforcement Policy and criteria for
effective enforcement used by the British Columbia Forest Practices
Board, the factual record presents indicia of effective enforcement
which, while not comprehensive or definitive, might be taken into
account in considering whether Canada is failing to effectively enforce
ss. 35(1) and 36(3) of the Fisheries Act at the Sooke River and at the
De Mamiel Creek. These indicia are based on such matters as the extent
to and manner in which the government compiles and uses information
on regulated activities; communicates compliance expectations; acts to
prevent violations; responds to public complaints; conducts inspections
and investigations; ensures consistency, fairness and predictability in
enforcement; and reports on enforcement activity.

The logging that is the subject of this factual record took place on
TimberWest’s privately owned land in the Sooke River watershed. Both
the Sooke River and De Mamiel Creek, which is one of its tributaries,
support populations of wild chinook, chum, and coho salmon, as well as
steelhead and cutthroat trout and other fish species. DFO considers both
areas referenced in Council Resolution 01-12 to be Canadian fisheries
waters to which the Fisheries Act applies.

At the time of the logging, timber harvesting on Crown (i.e., pub-
lic) land in British Columbia was regulated under the province’s 1995
Forest Practices Code, which contained provisions for protection of fish
habitat. No enforceable provincial forest practice standards applied to
most private land in British Columbia, including the areas referenced in
Council Resolution 01-12. Then and now, DFO considered voluntary
best management practices adopted by the Private Forest Landowners
Association (PFLA), of which TimberWest is a member, and draft pro-
vincial regulations for private land logging (now in force) to be inade-
quate to protect fish habitat. Consequently, DFO enforcement staff in
British Columbia stated that they generally focused more attention on
compliance with and enforcement of the Fisheries Act on logging of pri-
vate lands than on logging subject to the Forest Practices Code, particu-
larly on Vancouver Island, which has the highest concentration of
privately managed forests in the province.

DFO conducts monitoring and inspections depending on available
resources, development pressures on fish habitat, and public concerns
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or complaints. Although DFO-Pacific Region has no formal inspection
plan or program for the Sooke watershed, it conducts monitoring and
inspections within the watershed and other parts of Vancouver Island.
Due to constraints on its resources, DFO does not review all logging
plans or schedule ad hoc logging inspections. DFO informed the Secre-
tariatthat logging companies are responsible for ensuring their activities
comply with the Fisheries Act. DFO representatives informed the Secre-
tariat that companies often ask for DFO’s participation at the planning
stage, and that DFO personnel in the area are not able to participate as
often as they would like.

In light of public concerns, DFO-Pacific Region conducted field
inspections of 50 logged sites on private land on Vancouver Island
between December 1999 and April 2000, to examine areas logged
between January 1998 and July 1999. TimberWest properties were
included in the inspection. DFO had received public complaints regard-
ing logging in early 1999 of TimberWest’s land in the areas referenced
in Council Resolution 01-12, but those logging operations were not
included in the 1999-2000 field inspection. DFO considers the 1999-2000
post-logging field inspections an element of its strategic forest monitor-
ing program for Vancouver Island.

The De Mamiel Creek logging site, referred to in this factual record
as the De Mamiel Creek cutblock, contains a small (1.5 meter-wide or
less), intermittent, low-gradient, unnamed stream. The site is on land
TimberWest acquired in January 1998 in a rural residential area about
10 kilometers from Sooke, British Columbia. The stream flows into
De Mamiel Creek 150 meters downstream of the cutblock. Very small
low-gradient streams flowing into larger fish-bearing streams like
De Mamiel Creek often provide fish habitat for some species of Pacific
salmon, particularly coho.

A consultant preparing the logging plan in late 1996 and early 1997
noted possible fishery concerns in the unnamed stream, but in January
1997, a DFO fishery officer told the consultant that the stream was not
fish-bearing. DFO did not review the logging plan prior to the logging.

Prior to the logging, at least two local residents told TimberWest of
their concerns regarding the planned logging and one resident phoned
the DFO office in Sooke to express concerns. In response, a DFO fishery
officer visited the De Mamiel Creek cutblock but he did not try to deter-
mine if fish were present in the unnamed stream or conduct a follow-up
inspection during the logging.
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Logging of the De Mamiel Creek cutblock took place from Decem-
ber 1998 to April 1999. In early 1999, the logging operators constructed a
spur road that obstructed the unnamed stream and, after wind began
blowing trees down, cut all the trees that were to be left along a residen-
tial road and the stream. The Secretariat has no information indicating
that anyone reported concerns to DFO during the period the logging
was underway. A DFO fishery officer drove through the site while log-
ging was underway and four DFO employees briefly stopped at the
cutblock near the time logging was completed. DFO did not check for
impacts of logging on potential fish habitat in the unnamed stream on
either occasion.

On 28 April 1999, after the logging was completed, a fisheries biol-
ogistwith the Sierra Legal Defence Fund wrote a DFO official in Vancou-
ver, noting concerns with the impacts of the logging operation on the
unnamed stream. DFO did not send any personnel to the cutblock to
look into those concerns at the time. During the spring and early sum-
mer of 1999, the local media ran stories noting public concern regarding
logging of the De Mamiel Creek cutblock. In June 1999, several DFO
employees drove past the site but made no inspection of it.

In response to the BC Logging submission, filed with the CEC
in March 2000, DFO reviewed the logging of the De Mamiel Creek
cutblock. On 4 July 2000, two DFO Habitat Management staff inspected
the unnamed stream and observed fish. On 5 July 2000, DFO informed
TimberWest that a Fisheries Act investigation regarding logging of the
cutblock had begun. Canada informed the Secretariat that the investiga-
tion began following receipt of John Werring’s 29 April 1999 letter. There
were no field visits during the investigation until July 2000. On 6 July
2000, Canada responded to the submission, informing the Secretariat
that the logging of the cutblock was being investigated under the Fish-
eries Act.

DFO proceeded with an intensive investigation, conducting tests
on fish presence in the unnamed stream and engaging two experts. Both
experts, as well as biologists that TimberWest hired, concluded that the
stream contained fish habitat. The DFO experts concluded the logging
had significantly impacted fish habitat, and one concluded the logging
did not meet either the PFLA’s best management practices, the Private
Land Forest Practices Regulation that came into effect in April 2000, best
management practices developed pursuant to the Forest Practices Code,
or TimberWest Standard Operating Procedures. On 28 December 2000,
DFO charged TimberWest with violation of s. 35(1) in connection with
the logging of the De Mamiel Creek cutblock. The investigation contin-
ued until at least July 2001.
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In July 2001, DFO interviewed an employee of the consultant who
had been told by a DFO fishery officer in January 1997 that the unnamed
stream was not fish-bearing. The federal Department of Justice stayed
the proceedings just prior to 4 October 2001. DFO explained that the
charges were stayed because, although logging of the cutblock had sig-
nificant impacts on fish habitat in the unnamed stream, the fishery offi-
cer’s advice to the logging consultant supported an officially induced
error defense.

Canada has no plans for further legal actions in connection with
the logging of the De Mamiel Creek cutblock. TimberWest has taken
some remedial measures, such as tree-planting along the stream. They
require time to have a beneficial effect. To avoid the possibility of an offi-
cially induced error defense in future cases, DFO advised fishery officers
to be cautious about providing advice about fish presence. DFO also
developed a two-day training exercise for fishery officers based on the
investigation of the case.

The Sooke River area referenced in Council Resolution 01-12
involves a cutblock, referred to in this factual record as the Sooke River
cutblock or Block 954, on TimberWest’s private land located along
the Upper Sooke River, approximately 13 kilometers upstream of the
De Mamiel Creek cutblock. The Sooke River in the area of concern is a
large, low-gradient (<5%), relatively straight river more than 15 meters
wide, confined by sloping banks.

Logging of the Sooke River cutblock occurred in early 1999. The
logging was a clearcut on the west bank of the Sooke River. A fringe of
trees 5 to 10 meters wide was left along the edge of the river for approxi-
mately 400 meters within the block. Although DFO was generally aware
of logging on TimberWest property in the Sooke watershed at the time, it
did not review plans for logging of the Sooke River cutblock.

DFO became aware of the logging of the cutblock in early March
1999, when local citizens notified DFO of their concerns regarding the
logging. A DFO fishery officer responded immediately by visiting the
site. The fishery officer observed that trees had been felled almost to the
stream edge, leaving a narrow fringe of trees, and he noted that logs had
been stored on the floodplain. The fishery officer believed that the log-
ging was not consistent with good practices but did not appear to violate
the Fisheries Act.

DFO visited the site again on 17 March, 8 April and 22 June 1999.
During the 8 April visit, DFO staff noted several concerns, including
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blowdown of trees along the river and potential for sediment to enter the
river. They concluded that although fish habitat impacts were not
observable, the logging had compromised the function of the riparian
zone. In mid-April 1999, DFO notified TimberWest that the logging of
the cutblock was under investigation for violations of the Fisheries Act.
The 22 June site visit included a forestry expert for DFO, whose opinion
was relevant to determining whether to lay charges. By that time,
TimberWest had removed the logs that had been piled in the floodplain,
deactivated the road through the cutblock and done bank stabilization
work in the floodplain.

The Secretariat obtained no field notes, expert report or other con-
temporaneous documentation related to the site visit on 22 June 1999. A
report written on 26 June 2000, states that DFO staff concluded during
the visit that although the riparian zone had been compromised, there
was insufficient observable evidence to proceed with charges under
s. 35(1) or s. 36(3). The 26 June 2000 report states that the site had been
visited after 22 June 1999 and no further evidence of habitat impact had
been observed. Other than the information in the 26 June 2000 report,
Canada has no documentation of any activity between 22 June 1999 and
26 June 2000, regarding the investigation into the logging of the Sooke
River cutblock.

On 27 June 2000, approximately ten days prior to responding to the
submission that led to this factual record, DFO sent a warning letter to
TimberWest regarding the logging of the Sooke River cutblock. The
warning letter summarized DFO’s observations from April to June 1999
and indicated that it served as a warning that TimberWest activities may
eventually result in violations of s. 35 of the Fisheries Act.

Under DFO policy, enforcement personnel may use warnings
when they have reasonable grounds to believe that a violation of the
Fisheries Act has occurred; where the degree of harm or potential harm to
the fishery resource, its supporting habitat and to human use of fish or
both appears to be minimal; and where the alleged violator has made
reasonable efforts to remedy or mitigate the negative impact of the
alleged offenses. DFO personnel informed the Secretariat that the 27
June 2000 warning letter was unusual, in that DFO had not noted a viola-
tion of the Fisheries Act. DFO informed the Secretariat that it nonetheless
issued the warning letter in order to close the investigation, while at the
same time notifying TimberWest that future investigation was possible
in case significant blowdown caused a harmful impact on fish habitat in
the future.
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On 30 June 2000, the DFO-Pacific Region notified DFO headquar-
ters that DFO would not be pursuing Fisheries Act charges at that time
with respect to logging of the Sooke River cutblock. On 4 July 2000, DFO
staff visited the site and confirmed that no further evidence of impact on
fish habitat was observable.

Field inspections in 2002 indicate that since July 2000, no further
blowdown of trees in the leave strip has occurred, and DFO has found no
evidence of further alteration of the leave strip or fish habitat. DFO
intends to continue to monitor the site for blowdown, with further inves-
tigation of Fisheries Act violations possible. DFO informed the Secretariat
that it considers its investigation of the Sooke River cutblock and the
warning letter to be consistent with DFO policy.

DFO regional staff would like to implement a more extensive mon-
itoring program for forest operations on private land on Vancouver
Island but have inadequate resources to do so as desired. DFO informed
the Secretariat that it continues to rely to a great extent on forest compa-
nies to provide information and on the public to bring forward com-
plaints regarding private land logging on Vancouver Island.
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The map below shows the location of the De Mamiel Creek and
Sooke River cutblocks.
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Figure 1: Sooke River watershed

2. Summary of the Submission

The submission, filed on 17 March 2000, contains two basic asser-
tions. First, the Submitters assert that Canada is failing to effectively
enforce ss. 35(1) and 36(3) of the federal Fisheries Act in connection with
logging operations on public and private lands throughout British
Columbia. Section 35(1) prohibits the harmful alteration, disruption or
destruction of fish habitat in the absence of an authorization issued or
regulations made under s. 35(2). Section 36(3) prohibits the deposit of
deleterious substances in waters frequented by fish unless the deposit is
authorized by regulation. Second, the Submitters assert that the Party is
failing to effectively enforce certain Articles of NAAEC.
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In regard to the alleged failure to effectively enforce the Fisheries
Act, the Submitters assert that, with respect to logging on public lands in
British Columbia, Canada relies heavily on British Columbia’s regula-
tion of forest practices under its 1995 Forest Practices Code to ensure com-
pliance with the Fisheries Act even though British Columbia routinely
allows logging practices under the Forest Practices Code that result in
Fisheries Act violations.! They claim that on private lands, “no effective
provincial environmental protections apply.”2 They assert that the For-
est Practices Code does not apply to private land and that the proposed
Private Land Forest Practices Regulation3 is “sorely inadequate given its
lack of enforceable standards” and its lack of protection for small
streams.4 Logging practices on both public and private lands that the
Submitters assert result in Fisheries Act violations for which Canada is
failing to take effective enforcement action include clearcutting to the
edge of small fish-bearing and non-fish-bearing streams; logging, espe-
cially clearcutting, on steep, landslide-prone slopes adjacent to streams;
and falling and yarding trees across small streams.5

The Submitters claim that ss. 35(1) and 36(3) of the Fisheries Act “are
routinely and systematically violated” by these logging practices and
that “no effective and appropriate enforcement action is being taken.”6
According to the Submitters, the harmful logging practices on which
they focus lead to Fisheries Act violations in several ways. First, they
result in loss of streamside vegetation, which can cause a long-term
decline in the availability of naturally-occurring woody debris that is
needed to create a variety of habitat types beneficial to fish. Second, they
can lead to increased stream temperatures due to both the loss of shade
along the streams and increased sedimentation. Third, they can
adversely affect water quality and quantity, for example by
destabilizing stream banks and increasing sedimentation that damages
fish respiratory organs, fills in gravel beds necessary for spawning and
certain life stages, and reduces dissolved oxygen.” The Submitters list a
number of specific locations in British Columbia where, they assert, log-
ging operations have caused or are causing harm to fish and fish habi-
tat.8

Submission at 10-12.

Ibid. at 1.

This regulation came into force 1 April 2000, after the date of the submission.
Submission at 9.

Ibid. at 10-12.

Ibid. at iii.

Ibid. at iii and 3-6.

Ibid. at 5, 6, 8-9 and Attachments 2, 6, 8 and 14.

PN RWDNE
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The Submitters assert that even though the damage described
above isforeseeable and “the functioning of the Forest Practices Code does
not assure compliance with the Fisheries Act, the Government of Canada
seems to have simply left the protection of fish and fish habitat to the
provincial government. . . .””® They state that Canada has stopped active
involvement in the planning process relating to logging operations and
also is failing to take remedial action after damage has occurred. They
point in particular to a 31 January 1996 DFO letter explaining that

[DFO] is changing its logging referral procedures in view of the increased
stream protection afforded by the Forest Practices Code. The Code enhances
protection for fish habitat by broadening the definition of a fish stream and
widening streamside buffers to include wildlife considerations. In view
of this enhanced protection for fish streams detailed block by block
responses will no longer be provided on Forest Development Plans. We
will continue to participate in planning meetings and watershed restora-
tion plans when our involvement is expected to be beneficial to the fishery
resource.10

The Submitters also provided documentation indicating a wide-
spread concern among staff of DFO that the Forest Practices Code is
inadequate to ensure compliance with the Fisheries Act.11 Specifically,
DFO staff expressed concern that “current logging practices in [British
Columbia] rarely provide riparian leave strips or setbacks that ade-
quately protect [S4, S5 and S6] streams” and confirmed that the federal
Fisheries Act continues to apply to the practice of logging adjacent to
small streams in this province.12 DFO staff also outlined interim stan-
dards considered acceptable to meet fish habitat objectives, including
retention levels approaching 100% in the riparian management zones of
S4 streams (fish-bearing) and S5 and S6 streams (non—fish-bearing) that
are direct tributaries to fish-bearing streams.13

With respect to logging on private lands to which the Forest Prac-
tices Code does not apply, the Submitters assert that Canada does not
effectively ensure that the logging complies with the Fisheries Act,

9. Ibid. at12.

10. Ibid. at 12, and Attachment 11.

11. Ibid. at 12; Attachment 12, at 17; letters attached to Submitters’ letter of 31 March
2000, to the Secretariat.

12. Letter of 28 February 2000, from D.M. Petrachenko, Director General, Pacific
Region, DFO, to Lee Doney, Deputy Minister, Ministry of Forests (attached to Sub-
mitters’ 31 March 2000 letter to the Secretariat). This letter also expresses DFO
staff’s view that a review of the riparian provisions of the BC Forest Practices Code
is required.

13. Letter of 7 March 2000, from G.T. Kosakoski to John Wenger (attached to the Sub-
mitters’ 31 March 2000 letter to the Secretariat).
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“particularly with respect to practices such as clearcutting to the
streambanks of small streams and clearcutting landslide prone areas.”14
Specifically, they contend that the then-proposed Private Land Forest
Practices Regulation, which is now in effect, provides no protection along
streams less than 1.5 meters wide, nominal protection along larger
streams, and no meaningful restrictions on clearcutting landslide-prone
lands. Consequently, the Submitters contend, Canada’s reliance on the
regulation as a means for ensuring compliance with the Fisheries Act
amounts to ineffective enforcement of the Fisheries Act.

The Submitters cite logging by TimberWest Forest Corporation
(TimberWest) of its private land in three areas in the Sooke watershed as
“[o]ne particularly troubling example of private land logging. .. .”%5and
claim that while Canada has been made aware of these activities, it
has taken no action against TimberWest. The Submitters indicate that,
although requested to do so by the Submitters, Canada has not used its
power under s. 37(2) of the Fisheries Act to formally request plans
and specifications from TimberWest and to order modifications to
TimberWest’s operations as necessary to comply with the Fisheries Act.16

The Submitters contend that the alleged failure to effectively
enforce the Fisheries Act with respect to logging in British Columbiais a
failure both to prevent violations as well as to prosecute violations once
they occur. With respect to DFO’s alleged failure to take preventive
action by being involved in the planning process, the Submitters appear
to assert that Canada is failing effectively to use its powers under s. 37 to
protect fish and fish habitat proactively from the impacts of logging
operations.1” With respect to remedial action, the Submitters state that,
despite prosecuting homeowners and others for Fisheries Act violations,
“DFO statistics for the last three years in BC show that only one prosecu-
tion . . . for the type of activities outlined in this complaint has been
brought”18 and that “[t]hat prosecution was abandoned by DFO due to
delay in pursuing the charges.”19

The Submitters do not contend that a factual record is warranted
regarding whether British Columbia’s laws and regulations regarding
forest practices on public and private lands are adequate or effective for
the purposes under provincial law for which they were adopted. Rather,

14. Submission at 8.

15. Ibid. at8-9. See also Attachment 6 (referred to in the Submission as Attachment5).
16. See ibid. at Attachment 6 (referred to in the Submission as Attachment 5).

17. Ibid. atiiiand 8; Attachment 6; Submitters’ 31 March 2000 letter to the Secretariat.
18. Submission at 12.

19. Ibid. at 12.
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they contend that Canada’s reliance on those provincial laws and regu-
lations amounts to an ineffective means for enforcing provisions of the
federal Fisheries Act. Further, they contend that Canada has made a
broad policy decision to reduce the federal role in reviewing logging
practices for compliance with the Fisheries Act in reliance on those pro-
vincial laws and regulations, and therefore that the alleged ineffective
enforcement is systemic throughout British Columbia.

The submission’s second assertion is that the Party is failing to
meet its commitments under Articles 6 and 7 of NAAEC through
its “consistent intervention and staying of environmental prosecu-
tions. .. .”20 This assertion relates to the right that Canadian law creates
for initiation of private prosecutions against violators of the Fisheries Act.
The Submitters assert that “there have been 12 private prosecutions in
British Columbia in the last 19 years, at least nine of which included
charges under the Fisheries Act. Eleven of these private prosecutions
have been stayed.”2! The Submitters state that “it appears that environ-
mental private prosecutions are being stayed as a matter of course,
rather than after the reasonable exercise of discretion.”22 The Submitters
claim that this government’s conduct constitutes a failure to meet the
obligations of Articles 6 and 7 of NAAEC.23

3. Summary of Canada’s Response

The Secretariat received Canada’s response on 7 July 2000. Canada
does not respond to the Submitters’ assertion that logging activities on
public and private land in British Columbia routinely violate ss. 35(1)
and 36(3) of the Fisheries Act and that Canada is not taking appropriate
and effective enforcement action. In this regard, Canada states:

While the submission contains a number of general allegations, Canada
has found in the submission only three documented assertions of alleged
failures to effectively enforce the Fisheries Act. These are the only asser-
tions that provide sufficient information to enable Canada to provide a
meaningful response to the submission.24

Canada responds only to the Submitters’ assertions that Canada is
not enforcing ss. 35(1) and 36(3) of the Fisheries Act in relation to
TimberWest’s logging operations on privately managed forest lands

20. Ibid. at 14.

21. Ibid. at 13-14.
22. Ibid. at 14.

23. Ibid. ativ, 14.
24, Response at 1.
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adjacent to the Sooke River, Martin’s Gulch (tributary to the Leech
River), and De Mamiel Creek (referred to in the Submission as
Demanuelle Creek).

In regard to the Sooke River site, Canada asserts that it carried
out investigations of TimberWest’s logging operations on these lands
from March to June 1999, and, as a result of the investigation, sent
TimberWest a warning letter dated 27 June 2000,25 indicating that
although the riparian zone had been compromised, there was insuffi-
cient observable evidence to proceed with a charge under either section
of the Fisheries Act. The letter also indicated that the site would require
monitoring in the future and that Canada would proceed with a further
investigation if it appeared that harm to fish habitat would likely occur.
Canada asserts that a subsequent inspection on 4 July 2000 did not reveal
any harmful impact on fish habitat at the site.

In regard to the Martin’s Gulch site, Canada asserts that field
inspections, on 17 March 1999 and 4 July 2000, indicated that logging
operations in that area do not appear to have damaged fish habitat and
that the site is low risk for future impacts.26

In regard to the logging near De Mamiel Creek, Canada states that
it cannot comment on the Submitters’ assertions about logging in this
area as the logging is being investigated as a potential offense under the
Fisheries Act. Canada asserts that, pursuant to Articles 14(3) and 45(3)(a)
of NAAEC, it therefore would be inappropriate for the Secretariat to
proceed further with respect to De Mamiel Creek.27

4. Scope of the Factual Record

On 27 July 2001, the Secretariat notified the Council under Article
15(1) that the Secretariat considered that the submission, in light of the
response, warranted development of a factual record. The Secretariat
concluded that “[a]gainst a background of adocumented serious decline
in the salmon fishery in British Columbia, the submission raises central
guestions regarding Canada’s reliance on British Columbia’s regulation
of forest practices as a means for enforcing and ensuring compliance
with ss. 35 and 36 of the Fisheries Act.”’28 The Secretariat concluded
that Canada’s response left these central questions largely unanswered
because it provided no response to the Submitters’ allegation of a wide-

25. Annex 2 to the Response.

26. Response at 2.

27. 1Ibid. at 2.

28. SEM-00-004 (BC Logging), Article 15(1) Notification, at 9 (27 July 2001).
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spread failure to effectively enforce the Fisheries Act in connection with
logging in British Columbia. Accordingly, the Secretariat considered
that “a factual record is warranted to examine what formal or informal
policies Canada has in place for enforcing the Fisheries Act in respect to
logging on public and private lands in British Columbia, whether and
how those policies are being implemented, and whether those policies
and their implementation amount to effective enforcement of the Act.”29
In regard to TimberWest’s logging operations, the Secretariat concluded
that a factual record was not warranted with respect to logging near
De Mamiel Creek as long as the investigation of that logging was active,
that a factual record was not warranted in regard to the logging
in Martin’s Gulch, and that the recommended factual record should
include an examination of the logging along the Sooke River. The
Secretariat dismissed the assertions that Canada is failing to effectively
enforce Articles 6 and 7 of NAAEC.

In Council Resolution 01-12, which is set out in its entirety in
Appendix 1, the Council unanimously agreed

TO INSTRUCT the Secretariat to prepare a factual record in accordance
with Article 15 of the NAAEC and the Guidelines for Submissions on Enforce-
ment Matters under Articles 14 and 15 of the North American Agreement
on Environmental Cooperation for the assertions set forth in submission
SEM-00-004 that Canada is failing to effectively enforce sections 35(1) and
36(3) of the Fisheries Act at the Sooke River and at the De Mamiel Creek.

Council Resolution 01-12 provides, in the preamble, considerations the
Council took into account in instructing the Secretariat to prepare the
factual record.

In light of this instruction, the scope of this factual record is differ-
ent from the scope of both the factual record requested in the submission
and the factual record that the Secretariat considered to warrant devel-
opment in its Article 15(1) notification.30 After Council Resolution 01-12
was released, the Submitters stated:

Resolution 01-12 of the Council, issued November 16, 2001, raises serious
concerns about the handling of the BC Logging Submission and the integ-
rity of the citizen submission process generally. The BC Logging Submis-

29. Ibid. at 14.

30. Itshould not be assumed that the Secretariat’s Article 15(1) Notification to Council
recommending a factual record for SEM-00-004 was intended to include a recom-
mendation to prepare a factual record of the scope set out in Council Resolution
01-12, or that the Secretariat would have recommended a factual record of this
scope.
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sion was intended to highlight issues of widespread nonenforcement of
the federal Fisheries Act engendered by the operation of provincial laws
regulating the conduct of logging operations in British Columbia. Spe-
cifically, the BC Logging Submission was intended to highlight three
particular types of damage routinely permitted under provincial law:
clearcutting the riparian areas of certain fish bearing streams; falling and
yarding of logs across fish bearing streams; and the clearcut logging of
areas that have been determined to be highly prone to landslides. The sig-
nificant environmental harm from these practices arises not necessarily
from any one instance, but more importantly, from the cumulative effects
of these practices occurring on a frequent basis in widespread parts of Brit-
ish Columbia. Resolution 01-12 narrows of [sic] the scope of the factual
record for the BC Logging Submission, contrary to the recommendation of
the Secretariat, and only allows the examination of factually isolated
instances and precludes examination of logging conducted under the pro-
vincial Forest Practices Code. The result is that the factual record that will be
prepared in this matter will not address the environmental concerns that
prompted the filing of the Submission.31

As stated in the overall work plan for the factual record, this factual

record presents facts regarding:

(i)

(i)

alleged violations of ss. 35(1) and 36(3) of the Fisheries Act in con-
nection with the two areas that are referenced in Council Resolu-
tion 01-12;

Canada’s enforcement of ss. 35(1) and 36(3) of the Fisheries Act in
connection with the two areas referenced in Council Resolution
01-12; and

(iii) whether Canada is failing to effectively enforce ss. 35(1) and 36(3)

of the Fisheries Act in the context of the two areas referenced in
Council Resolution 01-12.

The following matters raised in the submission and the Secretar-

iat’s Article 15(1) notification are, except as relevant to the two areas
referenced in Council Resolution 01-12, generally excluded from the
factual record:

= the extent to which and the circumstances under which Canada
exercises its powers under s. 35(2) in the context of logging on
public land in British Columbia and the effectiveness of actions
taken under s. 35(2) to prevent the harmful alteration, disrup-
tion and destruction of fish habitat;

3L

Letter from Sierra Legal Defence Fund to Council Members (6 March 2002).
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= information underlying or supporting Canada’s decision to
reduce the level of review of Forest Development Plans in Brit-
ish Columbia in light of stream protections provided in the For-
est Practices Code;

= the extent to which Canada monitors logging operations regu-
lated in British Columbia by the Forest Practices Code or the Pri-
vate Land Forest Practices Regulation to determine compliance
with the Fisheries Act, and the results of monitoring activities,
including the frequency, number and severity of suspected vio-
lations of the Fisheries Act by logging operations on public and
private land in British Columbia;

= the overall frequency, number and severity of suspected viola-
tions of the Fisheries Act by logging operations in British Colum-
biathat are not requlated by either the Forest Practices Code or the
Private Land Forest Practices Regulation;,

= actions taken by Canada to follow up DFO’s letter of 28 Febru-
ary 2000, to the British Columbia Deputy Minister of Forests,
and related letters sent to the District Managers of the Ministry
of Forests (regarding DFO staff concerns about ineffective Fish-
eries Act enforcement by British Columbia).

5. Summary of Other Relevant Factual Information and Facts
Presented by the Secretariat with respect to Matters Raised
in Council Resolution 01-12

This section describes the process used to gather information for
the factual record, the meaning and scope of ss. 35(1) and 36(3) of the
Fisheries Act, background information on policies relevant to Canada’s
actions in regard to logging of the two areas referenced in Council Reso-
lution 01-12, background information about private land logging in Brit-
ish Columbia, a description of the fishery values in the Sooke watershed
in which the logging took place and detailed information regarding
Canada’s actions to enforce s. 35(1) and s. 36(3) in connection with the
logging of the two areas referenced in Council Resolution 01-12.

5.1 The Process to Gather Information

On 16 November 2001, the CEC Council instructed the Secretariat
to develop a factual record in regard to submission SEM-00-004 (BC
Logging), pursuant to Council Resolution 01-12 (Appendix 1). Under
Article 15(4) of NAAEC, in developing a factual record, “the Secretariat
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shall consider any information furnished by a Party and may consider
any relevant technical, scientific or other information: (a) that is publicly
available; (b) submitted by interested nongovernmental organizations
or persons; (c) submitted by the Joint Public Advisory Committee; or (d)
developed by the Secretariat or by independent experts.”

On 14 December 2001, the Secretariat published an Overall Plan to
Develop a Factual Record (Appendix 2) pursuant to Council Resolution
01-12. The plan stated the Secretariat’s intention to gather and develop
information relevant to facts regarding:

(i) alleged violations of ss. 35 and 36 of the Fisheries Act in connection
with the two areas that are referenced in Council Resolution 01-12;

(i) Canada’senforcement of ss. 35 and 36 of the Fisheries Act in connec-
tion with the two areas referenced in Council Resolution 01-12; and

(iii) whether Canada is failing to effectively enforce ss. 35 and 36 of the
Fisheries Act in the context of the two areas referenced in Council
Resolution 01-12.

To comply with the instruction in Council Resolution 01-12 “to
provide the Parties with its overall work plan for gathering the relevant
facts and to provide the Parties with the opportunity to comment on that
plan,” the Secretariat stated that execution of the plan would begin no
sooner than 14 January 2002. The Secretariat received comments on the
plan from Canada on 14 January 2002, and from the United States on
23 January 2002 (Appendix 3).

As noted above in Section 4 regarding the scope of the factual
record, and as reflected in the overall plan to develop the factual record,
the Council, in Resolution 01-12, determined the scope of the informa-
tion gathered for the factual record. Accordingly, the Secretariat pre-
pared a Request for Information (Appendix 4) limited, as described
above, to the matters set outin Council Resolution 01-12. The Request for
Information provided the following examples of relevant information
falling within the scope of the factual record:

1. Information on TimberWest’s logging operations along the Sooke
River or De Mamiel Creek; for example information on:

o formal or informal plans TimberWest had for complying with the
Fisheries Act,;

e clearcutting in riparian areas;
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o the extent to which standing trees were left in riparian areas;
o vyarding or falling of trees into or across streams; or

¢ logging on steep or landslide-prone areas.

Information on the impact of TimberWest’s logging operations along
the Sooke River or De Mamiel Creek on fish and fish habitat, particu-
larly on any harmful alteration, disruption or destruction of fish habi-
tat within the meaning of Fisheries Act section 35(1) or any deposit of
deleterious substances (including silt, sediment or debris) in waters
frequented by fish within the meaning of Fisheries Act section 36(3).

Information on whether TimberWest’s logging activity along the
Sooke River or De Mamiel Creek area complied with British Colum-
bia forest practices laws or regulations, and on whether the logging
resulted in harmful alteration, disruption or destruction of fish habi-
tat or in the deposit of deleterious substances in waters frequented by
fish even though it complied with forest practices laws and regula-
tions.

Information on local, provincial or federal policies or practices (for-
mal or informal) regarding enforcement of, or ensuring compliance
with, sections 35(1) and 36(3) of the Fisheries Act, specifically ones that
might apply to TimberWest’s logging along the Sooke River and
De Mamiel Creek.

Information on federal, provincial or local enforcement or compli-
ance-related staff or resources available for enforcing or ensuring
compliance with sections 35(1) and 36(3) of the Fisheries Act in connec-
tion with TimberWest’s logging along the Sooke River and
De Mamiel Creek.

Information on Canada’s or British Columbia’s efforts to enforce or
ensure compliance with Fisheries Act sections 35(1) and 36(3) in con-
nection with TimberWest’s logging operations in the Sooke River and
De Mamiel Creek areas, including for example:

o efforts to prevent violations, such as by placing conditions on or
requiring modifications of the logging operations or providing
technical assistance;

e monitoring or inspection activity either during or after the logging
operations;

e warnings, orders, charges or other enforcement action issued to
TimberWest;

e actions to remedy impacts to fish habitat due to logging; or
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e coordination between different levels of government on enforce-
ment and compliance assurance.

7. Information on the effectiveness of Canada’s or British Columbia’s
efforts to enforce or ensure compliance with Fisheries Act section 35(1)
and 36(3) in connection with TimberWest’s logging operations in the
Sooke River and De Mamiel Creek areas, for example its effectiveness
in:

e remedying any violations of Fisheries Act sections 35(1) or 36(3)
that occurred, or

e preventing future violations of those provisions.

8. Information on barriers or obstacles to enforcing or ensuring compli-
ance with Fisheries Act sections 35(1) and 36(3) in connection with
TimberWest’s logging operations in the Sooke River and De Mamiel
Creek areas; and

9. Any other technical, scientific or other information that could be rele-
vant.

In early February 2002, the Secretariat posted the Request for Infor-
mation on the CEC Web site and issued a press release notifying the pub-
lic of its availability. In addition, on 1 February 2002, the Secretariat sent
the Request for Information to the Government of Canada, inviting a
response by 15 April 2002, in order to allow time to request follow-up
information and also requesting meetings with officials from relevant
federal, provincial and/or local agencies to discuss the matters to be
addressed in the factual record. (Appendix 5). As requested by Canada,
requests for information from the Canadian federal government were
made in writing through designated points of contact. The Secretariat
also sent the Request to the Submitters, the Governments of Mexico
and the United States, the Joint Public Advisory Committee (JPAC),
TimberWest, and nongovernmental organizations identified as poten-
tially having relevant information, inviting them to respond with any
relevant information by 30 June 2002 (Appendix 6). Appendix 7 contains
a list of the nongovernmental organizations to whom the Request for
Information was sent.

The Secretariat sent the Government of Canada an additional
information request on 7 June 2002 with follow-up questions based on
the Secretariat’s review of information received from Canada on 19
April 2002 and 6 June 2002 (Appendix 8). On 12 June 2002, the Secretariat
met with representatives of Environment Canada and DFO in Vancou-
ver, and on 13 June 2002, the Secretariat accompanied representatives of
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DFO, the Submitters and TimberWest on a visit to the site of the two log-
ging operations referenced in Council Resolution 01-12.32 Subsequent to
the field visit, the Secretariat, on 19 July 2002, sent Canada another infor-
mation request, modifying the June 7 information request and seeking
clarification or additional information regarding matters discussed dur-
ing the June 12-13 meetings in British Columbia (Appendix 9). The Sec-
retariat received Canada’s response to this information request on 18
September 2002.

The Submitters provided documents that the Secretariat requested
from them. The Secretariat also met with a representative of the Submit-
terson 11 June 2002, and, as noted above, a representative of the Submit-
ters attended the field visit on 13 June 2002. The Secretariat received
additional information from the BC Forest Practices Board and from
members of the public. TimberWest did not provide any information in
response to the Secretariat’s request, but a TimberWest representative
was present during the 13 June 2002 field visit. In addition to informa-
tion received in response to the Secretariat’s requests for information,
the Secretariat developed information through publicly available
sources and contracted independent experts to assist in the develop-
ment of scientific, technical and other information relevant to the factual
record. Keith Moore, a registered professional forester and environmen-
tal forestry consultant in British Columbia, who served for five years as
chair of the Forest Practices Board of British Columbia, provided the Sec-
retariat with expert assistance in regard to scientific and technical mat-
ters. The Secretariat also obtained expert assistance from the Victoria,
British Columbia, law firm of Hillyer and Atkins.

Article 15(5) of the NAAEC provides that “[t]he Secretariat shall
submit a draft factual record to the Council. Any Party may provide
comments on the accuracy of the draft within 45 days thereafter.” Pursu-
ant to Article 15(6), “[t]he Secretariat shall incorporate, as appropriate,
any such comments in the final factual record and submit it to the Coun-
cil.” The Secretariat submitted the draft factual record to the Council on
15 April 2003 and received comments from Canada and the United
States on 2 June 2003. Mexico did not comment on the draft factual
record.

5.2 Meaning and Scope of Fisheries Act Sections 35(1) and 36(3)

This section provides the text of ss. 35(1) and 36(3) and other rele-
vant provisions of the Fisheries Act, as well as information regarding the

32. These meetings are referred to below as the 12 June 2002 meeting and the 13 June
2002 site visit.
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meaning and scope of ss. 35(1) and 36(3) that is relevant to the factual
record.

Under the Canadian Constitution, the federal government has
exclusive legislative jurisdiction over “Sea Coast and Inland Fish-
eries.”33 The federal Fisheries Act was adopted in 1868, a year after con-
federation.34 British Columbia became a province of Canada in 1871.
British Columbia’s Terms of Union included a requirement for the
federal government to “assume and defray the charges for protection
and encouragement of fisheries.””35 Except as provided in the Terms of
Union, all generally applicable provisions of the Constitution applied to
British Columbia as though it had become a province in 1867.36

The courts have indicated that the provisions of the Fisheries Act
apply tofisheries and that not all fish constitute a “fishery.”37 The statute
defines a “fishery” in s. 2 as “the area, locality, place or station in or on
which a pound, seine, net, weir or other fishing appliance is used, set,
placed or located, and the area, tract, or stretch of water in or from which
fish may be taken by the said pound, seine, net, weir, or other fishing
appliance, and also the pound, seine, net, weir, or other fishing appli-
ance used in connection therewith.” “Fishery” also has been defined as
“the right of catching fish in the sea, or in a particular stream of water;
and it is also frequently used to denote the locality where such right is
exercised;” “[t]he business, occupation or industry of catching fish or of
taking other products of the sea or rivers from the water;” and “the natu-
ral resource, and the right to exploit it, and the place where the resource
is found and the right is exercised.”38

Sections 35(1) and 36(3) are in the part of the Fisheries Act headed
“Fish Habitat Protection and Pollution Prevention.” Both apply
throughout Canada on public and privately owned land. Both sections
apply to all activities carried on by private individuals and companies
and by all levels of government.39

33.  S.91(12) of the Constitution Act, 1867 (U.K.), 30 and 31 Vict. c. 3.

34. 31 Vict. 1868, c. 60.

35. S.5(e) of the Schedule to the British Columbia Terms of Union.

36. Ibid. ats. 10.

37. R.v.MacMillan Bloedel Ltd. (1984), 11 C.C.C. (3d) 143 (B.C.C.A.), leave to appeal to
S.C.C. refused. For a broader view of what constitutes a fishery, see R. v. BHP Dia-
monds Inc., [2002] N.W.T.J. No. 91 (N.T.S.C.).

38. R.v.Fowler, [1980] 2 S.C.R. 213.

39. The Act is binding on Her Majesty in right of Canada or a province (section 3(2)).
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5.2.1 Section 35(1)

Section 35(1) provides as follows:

35. (1) No person shall carry on any work or undertaking that results in the
harmful alteration, disruption or destruction of fish habitat.

Section 35(2) qualifies that prohibition as follows:

35. (2) No person contravenes subsection (1) by causing the alteration,
disruption or destruction of fish habitat by any means or under any condi-
tions authorized by the Minister or under regulations made by the Gover-
nor in Council under this Act.

No regulations exist pursuant to s. 35(2) regarding the protection
of fish habitat from the impacts of logging operations.

In order to obtain a conviction for violation of s. 35(1), the Crown
must prove (1) that the accused carried on a “work or undertaking” and
(2) that the carrying on of a “work or undertaking” resulted in the
“harmful alteration, disruption or destruction of fish habitat.”40 Section
34(1) of the Fisheries Act provides that “fish habitat” means “spawning
grounds and nursery, rearing, food supply and migration areas on
which fish depend directly or indirectly in order to carry out their life
processes.”4t

Section 35(1) prohibits the harmful alteration, disruption or
destruction of fish habitat, not the alteration, disruption or destruction
of fish habitat that results in harm to fish.42 The elements of the offense
are established if the Crown proves beyond a reasonable doubt that a
defendant carried on a work or undertaking that impaired the value or
the usefulness of the habitat for at least one of the purposes described in
the definition of fish habitat, together with proof that actual fish in the
affected area depend directly or indirectly on the habitat to carry out
their life processes.43 Neither proof of actual harm to fish nor an assump-
tion that such harm occurred is necessary.4 The courts have indicated

40. R.v. Leveque (2001), 43 C.E.L.R. (N.S.) 294 (Ont. Sup. Ct. of Justice), at para. 36.

41. One court stated: “Fish habitat is composed of physical, chemical and biological
components and includes such diverse, but interdependent factors as gravel beds,
streamside vegetation, water turbidity, aquatic insects and benthic organisms.” R.
V. BC Hydro and Power Authority (1997),25C.E.L.R.(N.S.) 51 (B.C.S.C.), at para. 20.

42.  British Columbia v. Posselt (1999), 29 C.E.L.R. (N.S.) 213 (B.C.S.C.).

43. R. v. Maritime Electric Co. (1990), 82 Nfld. & P.E.l.R. 342; 4 C.E.L.R. (N.S.) 289
(P.E.1.S.C.T.D.); R. v. Beaulieu (2001), 40 C.E.L.R. (N.S.) 212 (N.T.S.C.); R. V. Bowcott
(1998) (B.C.S.C.).

44. British Columbia v. Posselt (1999), 29 C.E.L.R. (N.S.) 213 (B.C.S.C.).
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