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NOTE BY THE DEPARTMENT OF STATE

Pursuant to Public Law 89—497, approved July 8, 1966
(80 Stat. 271; 1 U.S.C. 113)—

“. . .the Treaties and Other International Acts Series issued

under the authority of the Secretary of State shall be competent
evidence . . . of the treaties, international agreements other than
treaties, and proclamations by the President of such treaties and
international agreements other than treaties, as the case may be,
therein contained, in all the courts of law and equity and of maritime
jurisdiction, and in all the tribunals and public offices of the

United States, and of the several States, without any further proof
or authentication thereof.”



CHINA
Trade
Memworandum of understanding signed

at Geneva November 29, 2007,
Entered into force November 29, 2007.



. WTO=consistency of tax preferences provid

Memorandum of Und erstaﬂémg Between the United States of America and the
People’s Republic of China Reg&rdmg ‘ertain Measures Granting Refunds,
Reductions or Exemptions fmm ’I”max or Other Payments

Whereas the U mwd States of America (“United States™) filed requests for
consulations with the People’s Kepubha of China (*China”) on 2 February 2007 and
27 April 2007 pursuant to Articles | and 4 f“ f the World Trade Organization (W10)
Uinderstanding on Rules and Procedures Governing the %tttiemam ol Disputes,
Articte XXII:1 of the WTO General Agreement on Tariffs and Trade 1994, Articles 4
and 30 of the WTO Agreement on Subsidies and Countervailing Measures, and
Article 8 of the WTO Agreement on lrade-Related Investment Measures. regarding
certain measures granting refunds, re&u&uom», or exemption {rom taxes or other
payments (DS338)

Whereas the United %lmm and China Eifﬁii cmmmtwe wnsulmnmm in Genevd on 20
© Marchand 22 June ”{}C}?

The United ‘xl‘ma :mni { hina have agreed as |

&

States deseribed its concerns abour the
Amder:

i During the consultations. the Uni 4

(a) the {If‘iﬁ&ﬁ‘ of the Minist Finance and the Sia
Taxation Concerning the Issués af Tux Credit To Enterprise Income Jax
for: Purchuse of Domestically Vm@ﬁued I;’qmmwm by bmterprises with

Foreign Investment and Foreign Enterprises, CaiShuiZi 12000} No. 49.
“issued on 13 January 2000, and the Circular of the State Administration of

Tuxarion en Printing and Issuing the Measuwres On Tax Credit 1o
Emterprise  Income Tax for Purchase of Domestically  Produced
Equipment by Enterprises with Foreign Investmenmt and Foreign
Enterprises. GuoShuiFa [2000] No. 90, issucd on 18 May 2000: and

(by the Cirenlar on Printing and Issuing the Interim Meusures on Credit and
Exemption af Emerprise Income Tax for Investment in Domestically
Made Equipment for Technological Renovation, CaiShuiZi [1999] No.
290, issued by the Ministry of Finance and the State Administration of
“Taxation on § December 1999,

I this regard. China has explained that legal instruments of at least equal legal
stature 1o the cirendars identified in sub-paragraphs (a) and (b} above. will contain
provisions stating that these circulars are repealed. and will be issued by the
competent authoritics. by 31 December 2007, cffective no later than 1 January 2008,
China conlirms that the tax preferences under the circulars identified in sub-
paragriphs (arand (b) above willnot be reinstated,

2 During the consultations. the United States described its concerns about the
WTO-consistency of tax preferences provided under:

Sebministration of



* o than b January 2

. issued by the compet nt au” ¢

© o oqa) Artie o9 of the P}’G’i?fi'f()}l; ’(f’f ; \‘s%ffé Council on 1
: Foreign Investment. GuoFa [1986] Nﬂ ’95 mu@d‘-e on
lﬁ:ic wxmﬁu ”Rmfe &om&d waww

June >] 091 ‘{}mmmiief »f 1!:1 Im‘:c;m »"’Za’c !mpfememmg Rm’e’x )

(b)  Anticle.8 of tiw: émw (,mmerl Provisions: Amak; 6 m tt
Faw: and Atticle 75, p&r&gw;ﬁw i sccueﬁ 7 raf ﬂm FIE Ine mm- Tax
Imph*mmzmgl%niss aml . sl

¢} f\nm 10 ft«ﬂm Stae i
: Incone ki
Rli&w

' %’mw um’fmm &mlg nﬁwﬁve 1 January

L af ‘iiw Pwp&'e ¥ R ywly{u z}f f;kma Qre'kr 1‘49 {

\i 0 fd?i:'-«ihs. .}:ft{Lf

Implementing }ézfle )

- instruments being repealed. . China cos :
provisions ﬁmmﬁl:&i in \Lﬁ) mm.;aphs (a). (b ?ﬁ‘ﬁd (LI above will not be reinstated.

3. During the consultations. the United States described z%x coficerns abnm the
- WTO-consistency of tax ;mci oﬁm' pmlemnccs provided um:ic:

Aay ém:ck 7 of the FIl Income ?2:3» Lene; Article 73. paragraph 1. section 6 of /

the FIE Income Tux ffnplenwnlmg Ruiles: md Seetion. XHI of the

Catalogue of Encouraged Foreign Invesimen Industries (hercinafier.
“Encourdged Catalogne”) within the Caralogue for the Guidance of

Foreian Investment - Industries, Order [2004] No. 24, issued by the

~ Natiomal Development and Reform Commission and the Ministry of

Commerce on 30 November 2004 (hereinaﬁer “Catalogne™, and-

by “the s Cirenfar of fhe State Counc u‘ Concerning the Adjusiment in the
Taxation Policy of Imported f(juzpmem- Guola [I‘)‘)?} No. 37. issued on
29 December 1997 and Seetion XIH of the fncoruged Catalogie.

\ Fﬁzqom{ggemmi‘tgf‘
1 I’ ()uo{m 19"»6 .

i*ff Jncome Tax

China has fﬁﬂh&? prllumd that m( -
' ‘mfatmns rL‘H*ﬂC)!}. Amdus 8 9and

ms that 'rhc ax p;:ekf:nmm zmdx.r ﬁw lf:Lal'




b« hma imy &!\;}Idmbff \_m in acwrdanec W ﬁh its ceonomic Aﬂd v
it revised the Catal Que c.m ﬂ ()cmber ‘?ﬁﬂ? whwh rensmn Wzﬁ

4 -f£)urin§‘¥hé,f*f

- WTO-consisteney 0
and 57 thereof,
- offering of any:inc “ pretcmm:c, conmwmt apcm ﬂn/ use ui dmm.xm over
: xmpmmi umdx or. ugmn c:;xpm perfmmanm (hmd ha,s f*uﬁm exp%am«.d that '

o Lalwr
Marmgemem in (a-i—aomggfz Jam& %’ntm uol'a { 1‘}‘3{}} ”*&3 « 99 (76 Hily 1980).
 fequired foreign-invested enterprises 10 make such payments ta. the State. China has
confirmed. however. iiml ‘because this 1 cment was - minated by «the State”
Council Decision on Abslition of Certai imistrative .‘Kz%lg%:fﬁ_:ﬁam' f-r’rzizm{gz:l@d .
Prior 1o the End of 2000, Opder No. 319 (6 October 2001). the exemption provided -
under-Articke 3.0f the State ( Couneil Prov ¢ 15 no longer. m}cmm “hina mntxrms:

- that Article 3 of the Stare Couneil Provisions may no longer serve as a legal basis to
exempt foreign-invested enterprises from makmu payments mqmrcd ’m ( hmcsc 1zm ;

rcvuhtaon Gr mhu aﬁfmai measure e ; e :

6. Durng e wmuhmm}s the Umwd States dwulbx.ci 1& concerns &buui the
WTO-consisency of valic-added tax (VAT) refunds pmndnd under the Cirewdar of
The Stetre Administration of Taxation on Printing and Issuing the fnterim Measures for

the Administration of Tux Refund o Enterprises w ith Foreign. Investment for, the
* Purchase. of Domestically Produced Equipment, GuoShuiFa [1999] No. 171, dssued
on 20 September 1999, and the ¢ ircular- of the State Administration of Taxation aind
National Development and Reform. Commission on Printing and Isswing the- Interim’
Measurés for: the Adminisiration af Tux Refund for the Purchase ot Domestically-

 Produced Egquipment in Foreign-Investment: Projects, Gua%hm{ a [2006] No. M1
isstied vn 24 July 2006. .
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i1 this regard. China has stated that these cireulars do not create 4 prduezm
cither in Jaw or on a de facto basis. for the use of domestic over imported goods in
connection with purch&mm of domestically-produced equipment when viewed in
relation o the Cirewlar of the State Council Coneceriing the ‘hg‘fmmwm in the
Taxation Policy of Imported Equipment. Guoka [1997] No. 37. issued on 29
December 1997, in connection with purchases of imported equipment. China has
confirmed thai. in implementing the above-mentioned Iev:zi mstruments as well as any
new legal instrumems that affect the operation of the above-mentioned legal
 instraments, it will ensure that imported equipment receives VAL treatment under
terms aird conditions no less favorable than those applicable to domestically-produced
equipment.

7. e United States and China a»szref:""té Communicate in a timely manner with
tespect w the implementation of the aczmm described abowe. %;;du:zimu provision of
related aew Jegal msizummns

8. This Memorandum of Understanding is without prejudice 1o the rights and
obligations of the United States and China under the WO Agreenient.

Done in Geneva. on 29 November "G() ﬁik. 1Wwo_copies in Lnﬂhsh and U}muc
respectively. cach text being equally ﬁmﬁenme , :

F:éa:fhé(mv s g _ oment
ofthe United States of America ~ of the People’s Republic of China -
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