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This report presents the results of our review of the Pipeline and Hazardous Materials
Safety Administration’s (PHMSA) Special Permits and Approvals Program. PHMSA
is the lead agency responsible for regulating the safe transport of hazardous materials,
including explosive, poisonous, corrosive, flammable, and radioactive substances.
PHMSA regulates up to 1 million daily movements of hazardous materials. Many
hazardous materials are transported under the terms and conditions of special permits
and approvals, which provide relief or exceptions to the Hazardous Materials
Regulations.

On September 10, 2009, we testified before the House Committee on Transportation
and Infrastructure regarding our review of PHMSA’s Special Permits and Approvals
Program.”> Our review disclosed serious deficiencies in how PHMSA processes and
oversees special permits and approvals. This report summarizes the results of our
review and transmits our recommendations to strengthen the Special Permits and
Approvals Program by addressing the issues we presented in our testimony. A copy
of our hearing statement is attached for your information. Our audit objectives were
to evaluate the effectiveness of PHMSA’s (1) policies and processes for reviewing
and authorizing special permits and approvals, (2) coordination with the affected

! Hazardous Materials Regulations, 49 C.F.R. § 171-180 (2009).
2 0OIG Testimony Number CC-2009-096, “PHMSA’s Process for Granting Special Permits and Approvals for Transporting
Hazardous Materials Raises Safety Concerns,” September 10, 2009. OIG reports and testimonies are available on our

website: www.oig.dot.gov.
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Operating Administration® before issuing any of these special authorizations, and
(3) oversight and enforcement of approved parties’ compliance with the terms and
conditions of these authorizations. We conducted the audit from July 2008 through
January 2010 in accordance with government auditing standards prescribed by the
Comptroller General of the United States. Our objectives, scope, and methodology
are detailed in the exhibit to this report.

IN SUMMARY

Our review identified safety issues that call into question the effectiveness of
PHMSA’s process for granting special permits and approvals for transporting
hazardous materials.  Specifically, PHMSA does not (1) adequately review
applicants’ safety histories, (2) ensure applicants will provide an acceptable level of
safety, (3) coordinate with the affected Operating Administrations, and (4) conduct
regular compliance reviews of individuals and companies that have been granted
special permits and approvals. To alert PHMSA to our safety concerns with transport
of specialized bulk explosives, we also reported these issues in a July 2009
management advisory. We note that PHMSA has developed action plans to address
concerns we have raised about its Special Permits and Approvals Program. We will
be monitoring the actions taken to ensure that each problem we raised is addressed.
Our findings are summarized below:

e PHMSA does not look at applicants’ safety history when assessing their fitness for
a special permit or approval. For all of the 99 permits and 56 approvals we
examined, PHMSA did not consider the applicants’ incident and compliance
records when granting, renewing,” or allowing “party-to”> permits. We found this
to be the case even when applicants had multiple incidents and enforcement
violations for years prior to receiving their permit. Of particular concern is
PHMSA'’s practice of granting special permits to trade associations—effectively
giving a “blanket authorization” to thousands of member companies without any
assessment of their safety histories or need for the permit.

e PHMSA has granted special permits and approvals without sufficient data or
analyses to confirm that applicants’ proposed level of safety is at least equal to
what is called for in the Hazardous Materials Regulations. PHMSA'’s reviews of
65 percent of the 99 permits and all 56 approvals we examined were either
incomplete, lacked evidence of an equal level of safety, or simply nonexistent.
PHMSA also lacks sufficient supporting documentation for renewal and party-to

% The Federal Aviation Administration, Federal Motor Carrier Safety Administration, and Federal Railroad Administration
are responsible for inspection and enforcement of hazardous materials regulations for their respective industries involved
in transporting hazardous materials in commerce.

4 Arenewal is a request to extend the permit. Renewals can be valid for up to 4 years.

> A “party-to” is a request to “piggy-back” on a new or existing permit.



permits, which are based on evaluations PHMSA may have performed several
years earlier when assessing the original (new) special permit application.

e PHMSA did not coordinate with the Federal Aviation Administration, Federal
Railroad Administration, or Federal Motor Carrier Safety Administration on
90 percent of the new and party-to permits or any of the renewals we reviewed,
although these agencies may have critical safety data on applicants seeking a
permit. Further, PHMSA did not coordinate most of the emergency permits we
reviewed—even though the law specifically requires their coordination.

e PHMSA'’s risk-based oversight program omits a key rating factor that should drive
compliance reviews—that is, whether a company holds a special permit or
approval. However, our visits to 27 companies found that more than half did not
comply with the terms of their permits. Some officials did not know which
permits applied to their location, and some were unaware that they even had a
permit to abide by.

PHMSA'’s planned actions address our concerns with the process and procedures used
to manage the special permit program; the criteria used to assess an equivalent level
of safety;® the process for evaluating the fitness of applicants and their safety
performance; increased compliance audits and oversight of special permit holders;
enhanced accountability of those operating under the terms of special permits; and the
need to modernize the information technology system that supports the program.
PHMSA has already completed several of its action plan items, including:

¢ Developing and publishing written policy to clarify that special permits are issued
to member companies only, not to the association or organization.

¢ Revising policy and procedures to ensure that an “equivalent level of safety”
determination is met and fully supported with safety documentation evaluations.

¢ Revising policy and procedures to ensure that applicant fitness determinations are
well-founded and fully supported.

e Developing formal standard operating policies and procedures for the special
permits program.

While these actions and the remaining ones will require sustained management
attention to fully analyze and resolve concerns with the special permit process,
PHMSA must also focus attention on its approval process. Our work found that many
of the weaknesses in the special permit process are also evident in PHMSA'’s approval
process. Specifically, PHMSA did not document applicants’ proposed level of safety
for all 56 approvals we reviewed and had granted 5 approvals to applicants with prior

® The proposed alternative will achieve a level of safety that is at least equal to what is called for in the regulation from
which the special permit is sought.



safety incidents and regulatory violations—ranging from a company with 6 incidents
and 1 violation to a company with 178 incidents and 23 violations. In October 2009,
PHMSA developed and began implementing an action plan to enhance safety
oversight of the approvals program. However, a number of longer term actions
remain. These include developing a system to notify PHMSA and other relevant
Operating Administrations of safety concerns and incidents and developing a pilot
project for installing Electronic Stability Control systems on special use (bulk
explosives) vehicles to prevent rollovers.

PHMSA should make it a top management priority to execute the action plans to
improve both its special permit and approval processes. As PHMSA reexamines these
processes, it must consider the age and number of special permits. We believe
PHMSA would benefit from reviewing special permits that are more than 10 years old
to determine if any can be included in the Hazardous Material Regulations. Based on
our review of 39 renewal and 21 “party-to” special permits, we found that 60 percent
were more than 10 years old and 33 percent were more than 20 years old. Also, the
sheer number of active special permits—over 5,000—underscores the need to
reexamine the strategy for adopting special permits into the Hazardous Materials
Regulations to keep the current regulatory framework in sync with today’s operating
environment.

CONCLUSION

Regulating and monitoring the movement of hazardous materials is a critical part of
ensuring the safety of the Nation’s transportation system, and it is PHMSA’s role to
properly assess all risks before allowing applicants to participate in commerce under
special permits and approvals.  While PHMSA’s action plans and senior
management’s attention show promise, it will take time, resources, and sustained
commitment to address longstanding and emerging issues. As PHMSA addresses
these areas, it must refocus its approach to proactively identify safety risks, work with
partner safety agencies to resolve safety and practicality matters, and set targeted
oversight priorities.

RECOMMENDATIONS

Based on the results of our review, we are making a series of recommendations to the
PHMSA Administrator that PHMSA should take now to strengthen its policies,
procedures, and management oversight to ensure that the Special Permits and
Approvals Program is operating efficiently. We recommend that PHMSA:



. Finalize and fully implement the action plans to improve the effectiveness of
processing special permits and approvals.

. Finalize and fully implement formal standard operating procedures and policies
for special permit and approval processes (i.e., application, evaluation,
authorization; agency coordination; and oversight).

. Establish priorities for implementing each of the initiatives in the action plans as
well as a process to measure the effectiveness of each initiative and revise or
update initiatives as necessary.

. Resolve the issue of company fitness and level of safety for existing special
permits issued to trade associations representing over 5,000 companies by
requiring these companies to reapply under the new policy guidelines that require
evaluating a company’s fitness and level of safety.

. Develop a precise definition of what constitutes an applicant’s “fitness” to conduct
the activity authorized by the special permit or approval. This definition should
include reviewing an applicant’s safety history—incidents and enforcement
actions—prior to granting a special permit or approval.

. Require the Office of Hazardous Materials Technology to conduct and prepare
complete evaluations that document the level of safety the company or individual
IS proposing is as safe as or safer than requirements from which the company is
seeking relief.

. Establish a partner safety interagency working group to develop a uniform process
for coordinating special permits, including new, renewal, “party-to,” and
emergency permits as well as new and renewed approvals.

. Include *holders of special permits and approvals” as a priority factor in
PHMSA’s risk-based oversight approach in targeting companies for compliance
reviews.

. Establish timeframes for resolving and implementing long-standing safety
concerns and periodically measure performance against the timeframes.

10. Establish a National Task Force to develop standard procedures for facilitating the

adoption of special permits and approvals into the Hazardous Materials
Regulations in order to keep the current regulatory framework in sync with
advanced technologies and business practices.



AGENCY COMMENTS AND OFFICE OF INSPECTOR GENERAL
RESPONSE

We provided PHMSA with our draft report on February 2, 2010, and received its
formal response on February 25, 2010. PHMSA concurred with our first
9 recommendations and partially concurred with our 10" recommendation.
Specifically, PHMSA agreed with the necessity for a regulatory framework that
accommodates advanced technologies and business practices and spelled out the steps
it is taking to accomplish this internally through a special team assigned to review all
currently active special permits and identify those that should be incorporated into the
Hazardous Materials Regulations. PHMSA'’s response is included in its entirety in
the appendix to this report.

PHMSA’s target completion dates and actions taken or planned for all
10 recommendations are reasonable, and we consider them addressed and subject to
follow up under Department of Transportation Order 8000.1C. We appreciate the
courtesies and cooperation of PHMSA representatives during this audit. If you have
any questions concerning this report, please contact me at (202) 366-0500 or Scott
Macey, Program Director, at (415) 744-0434.

Attachment

cc: Deputy Secretary
John Hess, PHA-30
Martin Gertel, M-1



EXHIBIT. OBJECTIVES, SCOPE, AND METHODOLOGY

Our audit objectives were to assess the effectiveness of (1) PHMSA’s policies and
processes for reviewing and authorizing Special Permits and Approvals; (2)
PHMSA’s coordination with the affected Operating Administration before issuing any
of these special authorizations; and (3) PHMSA, Federal Aviation Administration
(FAA), Federal Motor Carrier Safety Administration (FMCSA), and Federal Railroad
Administration (FRA) oversight and enforcement of approved parties’ compliance
with the terms and conditions of these authorizations.

We conducted this performance audit from July 2008 to January 2010 in accordance
with generally accepted government auditing standards. Those standards require that
we plan and perform the audit to obtain sufficient, appropriate evidence to provide a
reasonable basis for our findings and conclusions based on our audit objectives. We
believe that evidence obtained provides a reasonable basis for our findings and
conclusions based on our audit objectives.

Our audit work began in July 2008 at PHMSA, FAA, FMCSA, and FRA headquarters
offices. For the period January 2004 to August 2008, we statistically sampled 62 new
special permit applications, 60 special permit “renewals” and “party to” applications,
and 68 approval applications and assessed PHMSA'’s policies and processes for
reviewing, coordinating, and authorizing approvals. See the table below for a
breakdown of samples.

Table. Special Permits and Approval Samples

Type of Sample Non- Emergency Denied
Application Size Emergency | Granted/Reviewed
Reviewed
Special Permits
New 62 40 16 6
Renewal/PTE 39/21 38/21 0 1/0
Permits Total 122 99 16
Approvals Total 68 56 0 12

We reviewed the various special permit and approval samples to determine if PHMSA
adhered to its policies and procedures. Specifically, we examined applications to
determine whether PHMSA required applicants to adhere to regulatory requirements.

We also assessed whether PHMSA coordinated with the modal administrations;
showed evidence of completing evaluation forms; and considered applicants’ fitness

Exhibit. Objectives, Scope, and Methodology



to conduct the authorized activity and proposed level of safety to ensure it met or
exceeded the safety requirements from which the applicant was seeking relief.

During December 2008 and July 2009, we conducted 27 unannounced site visits to
high-risk companies that included explosive manufacturers, chemical manufacturing
plants, cylinder retesters, and other holders of special permits. The site visits were
conducted to determine if PHMSA was carrying out its roles and responsibilities and
if the companies were in compliance with the terms and conditions outlined in the
special permits (i.e., special provisions, safety control measures, certificates of
registration, security plan, shipping papers, and training requirements).

In June and July of 2009, we conducted 18 unannounced site visits to members of
local trade associations in Washington, DC, Maryland, and California to determine if:
(1) special permits applied to the respective sites and (2) the companies were in
compliance with the terms and conditions outlined in the special permits.

We met with key PHMSA officials responsible for processing, reviewing, and
evaluating the Special Permits and Approvals Program. We also reviewed Office of
Hazardous Materials Safety special permits and approvals databases to review and
analyze data in support of the review.

We met with industry associations such as International Air Transport Association,
Air Transport Association, American Trucking Association, Association of American
Railroads, and Air Line Pilots Association to obtain their views of PHMSA’s Special
Permit and Approvals Program.

On July 28, 2009, we issued a management advisory on bulk explosive trucks and
other issues that arose during our review. On July 30, 2009, we briefed the Acting
Deputy Administrator for PHMSA and her staff on the status of the review. In
response, PHMSA briefed the Inspector General and the Deputy Secretary on the plan
of action developed to address our management advisory.

We also interviewed FAA, FRA, and FMCSA officials regarding their coordination
with PHMSA when special permits and approvals are issued.

Exhibit. Objectives, Scope, and Methodology



APPENDIX. AGENCY COMMENTS

A

U.S. Department Administrator 1200 New Jersey Avenue, SE.
of Transportation Washington, DC 20590
Pipeline and Hazardous Materials

Safety Administration

February 25, 2010

INFORMATION MEMORANDUM TO THE ASSISTANT INSPECTOR
GENERAL FOR AVIATION AND SPECIAL PROGRAM AUDITS

From: Cynthia L. Quarterman

x6-4433 %

Prepared by: Cindy Douglass
Assistant Administrator/Chief Safety Officer
X6-4461

Subject: Response to Draft Report on PHMSA’s Special Permits
and Approvals Program

SUMMARY

The Pipeline and Hazardous Materials Safety Administration (PHMSA) has taken
swift and comprehensive action to ensure that the process for issuing special permits
and approvals for the transportation of hazardous materials functions effectively to
protect public safety. PHMSA has fully addressed all specific issues identified in the
DOT Office of Inspector General (OIG) review of the Office of Hazardous Materials
Safety (OHMS) Special Permits and Approvals Program. PHMSA conducted a top-
to-bottom review of its policies, procedures, practices, and staffing, and implemented
action plans with aggressive timeframes that have already significantly improved
oversight and accountability. We are dedicated to ensuring that operations authorized
by special permits and approvals meet the same high safety standard provided by the
Hazardous Materials Regulations (HMR).

PHMSA has committed to and is executing the following three action plans:

Appendix. Agency Comments
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e Action Plan for Special Permits Program;*
e Action Plan for IT Modernization and Data Collection/Analysis; and
e Action Plan for Approvals Program.?

The Agency has completed the tasks within each of these plans on schedule and is on
target to fulfill each action plan. The action plans are “living” documents that will be
continuously reviewed to improve processes and regulations relating to special
permits and approvals and ensure they are up-to-date. PHMSA is committing
significant new budget and staffing resources to this effort and will continue to do so
as it works with its partners within DOT and the U.S Coast Guard to manage the
program. Our commitment to ensure the effectiveness of these vital programs
includes PHMSA’s leadership and management team, the leadership of our partner
agencies in DOT, as well as the Secretary and the Deputy Secretary.

PHMSA'’s actions, in total, systematically address each of the issues identified in the
OIG report, and offer decisive actions with regard to strengthening the special permits
and approvals programs. As conveyed in the following responses to OIG’s specific
recommendations, PHMSA has already completed action pursuant to several of the
recommendations, with remaining actions well underway.

PHMSA ACTIONS TO ADDRESS RECOMMENDATIONS

1. Finalize and fully implement the action plans to improve the effectiveness
of processing special permits and approvals.

PHMSA Response

Concur. On August 6, 2009, PHMSA finalized and began implementation of an
accelerated and comprehensive action plan to improve its management of the special
permits program. One main focus of the action plan is to ensure that the program
functions as intended to provide a level of safety for transportation of hazardous
materials authorized under special permits that is equivalent to the HMR. The action
plan takes into account existing personnel, budget and information technology. It
addresses: (1) the process and procedures used to manage the program; (2) the
criteria used to assess and document an equivalent level of safety; (3) the process for
evaluating the fitness of applicants and their safety performance; (4) the need for
increased compliance audits and oversight of special permit holders; (5) the
requirement of enhanced accountability of those operating under the terms of special
permits; and (6) the need to modernize the information technology (IT) system that
supports the program. All of the initiatives with specific deadlines are complete. For

! Link to Action Plan for Special Permits
2 Link to Action Plan for Approvals Program
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example, PHMSA has completed the following action items to enhance its oversight
of the special permits program:

Published a written policy on special permits issued to members of industry
trade associations or similar industry organizations to clarify that special
permits are issued to member companies only, not to the association or
organization.

Reviewed and revised the criteria, policy, and procedures used to make the
statutorily mandated “equivalent level of safety” determination that must be
met for the issuance of a special permit to ensure that the standard is met and
supported with appropriate documentation.

Reviewed and revised the policy and procedures for determining the fitness of
special permit applicants, including the criteria considered in determining
“fitness” (such as past safety record, previous incidents and violations, staffing
and resources, and carrier safety rating if applicable) and the process and
criteria for initiating on-site fitness reviews to ensure that fitness
determinations are well-founded and supported with appropriate
documentation.

Revised procedures for coordinating the issuance of special permits with FAA,
FRA, FMCSA, and the USCG, including methods to evaluate the fitness of
applicants to conduct the activities authorized by the special permit.
Developed a plan to provide enhanced enforcement of the terms of special
permits, taking advantage of the resources of all the operating administrations
with responsibility for enforcing HMR.

Developed a plan for enhancing the availability of data needed to provide the
necessary oversight to ensure that holders of special permits are operating
safely and within the conditions established in the special permits.

Revised the standard operating procedures governing the entire special permits
program, including procedures for evaluating applications, determining a level
of safety equivalent to the regulations, and monitoring activities conducted
under the special permits.

PHMSA completed a similar comprehensive review of its policies and processes for
Issuing approvals on November 6, 2009, and finalized an action plan to improve
management and oversight of the approvals program on December 4, 2009. PHMSA
has met all the deliverables to date and is on target to meet all planned deliverables in
the approvals action plan. With the action plans finalized, and comprehensive actions
underway to complete implementation, we consider the intent of this recommendation
to be fulfilled.

Appendix. Agency Comments
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2. Finalize and fully implement formal standard operating procedures and
policies for special permit and approval processes (i.e., application,
evaluation, authorization, agency coordination, and oversight).

PHMSA Response

Concur. PHMSA completed and implemented standard operating procedures (SOPs)
for the special permits program on October 5, 2009. The SOPs incorporate a number
of program enhancements, including standardized documentation and retention
requirements for applications, safety assessments, fitness evaluations, internal and
intermodal coordination records, and all relevant background, data and analysis.
Further, the SOPs incorporate a rigorous process for determining if a special permit
will achieve an equivalent level of safety as provided by the HMR and a
comprehensive review and inspection procedure for making determinations as to the
fitness of special permit applicants, including specific processes and metrics for
defining and evaluating fitness.

Pursuant to its Approvals Action Plan, PHMSA is in the process of developing similar
SOPs for the approvals program. PHMSA has already finalized and implemented a
number of enhanced procedures for the approvals program, including procedures for
safety assessment, fitness evaluations, and internal and intermodal coordination. The
Agency is on target to complete and fully implement all SOPs for the approvals
program by March 4, 2010.

3. Establish priorities for implementing each of the initiatives in the action
plans as well as a process to measure the effectiveness of each initiative
and revise or update initiatives as necessary.

PHMSA Response

Concur. The initiatives in the action plans are listed according to a combination of
criteria based on due dates, timeframes for completion, logical order for progression
and their anticipated safety impact, overall urgency, staffing and budget resources.
Thus, for each program, the first priority initiative was to complete a broad-based,
top-to-bottom review covering current operating procedures, staff responsibilities,
documentation of procedures, criteria for equivalent level safety assessments, fitness
review criteria and processes, and coordination with DOT operating administrations.
PHMSA has completed these reviews and identified a means to enhance procedures,
reduce redundancies, and increase oversight and accountability.

Data improvement and IT modernization is another high priority, offering the
potential to use enhanced data analysis to strengthen program oversight. The

Appendix. Agency Comments
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information system that supports the special permits program is at the end of its useful
life and no longer effectively supports the program’s requirements. System
modernization will enable the agency to process applications and synthesize safety
and performance information about companies applying for special permits and
approvals more efficiently. Due to the importance of this initiative, PHMSA
temporarily assigned a senior staff member to serve as a technical advisor, responsible
for planning and executing this action plan.

The effectiveness of the actions taken to address each initiative is being monitored by
a specially designated management team. We consider the initiatives in each plan to
be “living” documents that may be revised based on lessons learned. The team
routinely evaluates whether action items are complete or whether additional revisions
are needed. Senior management reports to the Administrator and to the Deputy
Secretary upon the completion of each item. With the priorities established for the
action plans, and a special team established to ensure that actions taken are effective,
we consider this recommendation to be complete.

4, Resolve the issue of company fitness and level of safety for existing special
permits issued to trade associations representing over 5,000 companies by
requiring those companies to reapply under the new policy guidelines that
require evaluating a company’s fitness and level of safety.

PHMSA Response

Concur. On August 17, 2009, PHMSA issued a written policy to clarify that special
permits are only granted to members of associations, not to associations. Authority to
perform a transportation activity under the terms of a special permit must be exercised
by the individual business entity that bears responsibility for compliance under the
terms of the special permit. (The policy is at Link to Special Permit and Approval

Policy)

As an interim measure, on September 4, 2009, PHMSA re-issued all special permits
granted to members of associations to specifically indicate that it is the members of
the association who are responsible for compliance with the terms of the special
permit.

PHMSA plans to re-issue all safety permits previously granted to members of
associations through their associations as quickly as resources permit. The Agency
estimates that at least 20,000-30,000 entities will be affected. After May 1, 2010, (the
date by which PHMSA will implement a new on-line application process for special
permits), PHMSA will require all association members granted special permits to
reapply. PHMSA will evaluate each firm’s safety fitness before it re-issues the

Appendix. Agency Comments
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special permits. The timeframe for completing this process will depend on the
number of entities that elect to reapply and available resources.

Currently, PHMSA processes about 3,000 special permits applications per year.
Utilizing additional resources and the on-line application process will enhance the
Agency’s ability to evaluate special permit applications, but it will likely require at
least two years to evaluate the fitness of those association members that re-apply for
special permits. PHMSA will develop a more specific plan as it receives the
applications.

Concurrently, PHMSA is reviewing the 20 active special permits issued to members
of associations to identify those that should be incorporated into the HMR. Where
appropriate, conversion of such special permits to regulations of general applicability
is a major priority. PHMSA has already initiated two rulemakings to address
association membership special permits related to cargo tank and rail tank car
operations. The cargo tank rulemaking applies to a significant number of special
permit holders. PHMSA expects to issue notices of proposed rulemakings for these
two projects this spring and final rules as quickly thereafter as possible. Additional
rulemakings to incorporate the remaining special permits issued to members of
associations into the HMR will be completed by January of 2012.

5. Develop a precise definition of what constitutes an applicant’s “fitness” to
conduct the activity authorized by the special permit or approval. This
definition should include reviewing an applicant’s safety history —
incidents and enforcement actions — prior to granting a special permit or
approval.

PHMSA Response

Concur. PHMSA is working to more clearly define the process and criteria used to
determine the fitness of applicants for special permits or approvals. This action will
be completed by June 1, 2010. The determination of fitness in a complex and variable
transportation operating environment exemplified by the special permits program
requires the expert application of specific criteria concerning a company’s safety
performance together with an overall assessment of the risks inherent in the
operations under consideration, including such factors as hazardous material type,
quantity, and form; the transport mode and routes of operation; and the frequency and
location of the operation.

Together with its safety partners in FMCSA, FRA, FAA, and the USCG, PHMSA

completed a comprehensive review of existing fitness determination processes and
developed a refined process for evaluating fitness, based on identified metrics related
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to a company’s safety history. Utilizing safety data from several existing sources, the
agencies can now use performance-based measures to evaluate an applicant’s past
safety history and ability to operate under the terms of the special permit as indicated
in its application. PHMSA is working to further fine-tune this process.

Currently, PHMSA conducts fitness reviews of all entities applying for a special
permit or approval using historical data records of incidents and violations. Where
the record appears to be questionable, the company will be required to explain its
record and the actions it has taken to resolve any safety problems, such as additional
training or revisions to operating practices, as a condition of receiving the special
permit or approval. If PHMSA determines that the company is unable to meet safety
fitness requirements, PHMSA will not issue the special permit or approval and may
take action to modify or terminate other special permits or approvals held by the
company. PHMSA will prioritize the monitoring of such a company to assure that it
meets the safety requirements of the special permit. If PHMSA determines that a
company’s safety record represents the risk of significant harm, PHMSA will
terminate a special permit or approval.

6. Require the Office of Hazardous Materials Technology to conduct and
prepare complete evaluations that document the level of safety the
company or individual is proposing is as safe or safer than requirements
from which the company is seeking relief.

PHMSA Response

Concur. PHMSA developed a new safety evaluation form to document pertinent
information regarding whether a special permit will provide a level of safety that is at
least equivalent to that provided under the HMR. The safety evaluation considers the
risks of the materials to be transported, the type of packaging to be utilized, the mode
of transport to be utilized, the conditions likely to be encountered during
transportation, and pertinent special handling measures or operational requirements.
These factors are all documented on the form. Further, on February 2, 2010, PHMSA
implemented a similar process for consistent and uniform documentation of activities
authorized under an approval. To ensure that the Agency has complete information,
PHMSA is amending its procedural regulations to require applicants to provide
additional data and information concerning the risks of the proposed operations and
the measures to be utilized to address the risks. The Office of Management and
Budget (OMB) must approve the new application requirements under the Paperwork
Reduction Act. OMB approval is expected by December 2010.
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7. Establish a partner safety interagency working group to develop a
uniform process for coordinating special permits, including new, renewal,
“party-to,” and emergency permits as well as new and renewed approvals.

PHMSA Response

Concur. PHMSA established a working group with its partner safety agencies in
DOT and the U.S. Coast Guard on September 4, 2009. The working group
established specific interagency coordination and concurrence guidelines for special
permit applications. The guidelines (Link to Guidelines) specify that PHMSA will
approve or deny applications only after coordination with the operating
administrations and provide for the operating administrations to notify PHMSA of
any violations of a special permit by the grantee that would call its fitness into
question. The special permits SOPs, implemented October 5, 2009, incorporate
detailed procedures for coordinating special permit applications with the operating
administrations. On February 2, 2010, PHMSA finalized and implemented a similar
process for interagency coordination of approval applications. Therefore, the
necessary actions envisioned by this recommendation are complete.

8. Include “holders of special permit and approvals” as a priority factor in
PHMSA'’s risk-based oversight approach in targeting companies for
compliance reviews.

PHMSA Response

Concur. PHMSA'’s Office of Hazardous Materials Enforcement has implemented a
national business strategy to prioritize its activities. Activities authorized under
Special Permits and Approvals are targeted as inspection and oversight priorities of
the Office. This national business strategy is available online at (Link to National
Business Strategy). In addition, on September 4, 2009, PHMSA in concert with its
partner operating administrations issued a plan for enhanced enforcement of the terms
of special permits and approvals, utilizing the resources of all the operating
administrations with enforcement responsibility and available data to identify
potential safety problems and target resources. The plan includes inspection
procedures specific to special permit and approval grantees and inspection target
goals. While the compliance reviews will be conducted on a continuous basis, with
the priorities established, action on this recommendation is complete.

9. Establish timeframes for resolving and implementing long-standing safety
concerns and periodically measure performance against timeframes.

Appendix. Agency Comments
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PHMSA Response

Concur. The OIG identified two long-standing safety issues involving special use
bulk explosive vehicles and lithium batteries. PHMSA included a plan for addressing
safety issues associated with special use bulk explosive vehicles as part of the special
permits action plan it implemented August 6, 2009. Adhering to very aggressive
timelines for completion, PHMSA completed safety performance and fitness reviews
of the current special permit holders; performed a risk analysis to ensure the special
permits address all possible safety issues, including the potential for a high-
consequence (catastrophic) accident; and developed additional safety measures to
address identified risks. PHMSA completed its review of these special permits on
September 4, 2009, and issued revised special permits incorporating a number of
enhanced safety requirements on October 5, 2009, resolving this issue.

PHMSA is also taking action to address lithium battery safety. On January 11, 2010,
PHMSA published an NPRM to address comprehensively the safe transport of lithium
cells and batteries. The NPRM represents another step in PHMSA’s continuing
process to ensure the safe transport of lithium batteries and builds on regulations
published in 2004, 2007, and 2009. The rulemaking will strengthen the current
regulatory framework by imposing more effective safeguards, including design
testing, packaging, and hazard communication measures for various types and sizes of
lithium batteries in specific transportation contexts. Several of the proposals are
based on recommendations issued by the National Transportation Safety Board.
PHMSA plans to publish a final rule by December 2010.

With the special use bulk explosive vehicles issue resolved, and a rulemaking in
process for lithium batteries transport in process, timelines have been established for
these issues, and this recommendation is considered closed. More broadly, PHMSA’s
enhanced oversight of the special permits and approvals programs, along with an
enhanced working relationship with its partner agencies, will enable the agency to
quickly identify potential safety issues to better ensure that future issues do not
become long standing issues. In addition, for safety problems identified through
PHMSA’s enhanced monitoring and enforcement efforts, recommendations from the
enforcement staff will be referred to a team of specialists to evaluate and act on the
recommendations within specified timeframes.

10.  Establish a National Task Force to develop standard procedures for
facilitating the adoption of special permits and approvals into the
Hazardous Materials Regulations in order to keep the current regulatory
framework in sync with advanced technologies and business practices.

Appendix. Agency Comments
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PHMSA Response

Concur in part. PHMSA agrees with the necessity for a regulatory framework that
accommodates advanced technologies and business practices, but is accomplishing
this through alternative means. On February 5, 2010, PHMSA finalized a plan to
establish a systematic process for reviewing outstanding special permits and
incorporating them, where appropriate, into the HMR. As part of this plan PHMSA
has designated a special team to review all currently active special permits — about
1,250 — and identify those that should be incorporated into the HMR. Once the
review of all currently active special permits is completed, expected by mid 2013,
PHMSA will routinely review recently granted special permits each year and will
initiate a rulemaking to propose incorporating them into the HMR as warranted.
PHMSA’s Office of Hazardous Materials Standards is planning to add a unit that will
focus on special permit issues and particularly on incorporation of special permits into
the HMR on a routine basis as appropriate. PHMSA is developing a similar plan for
incorporating the terms of certain approvals into the HMR. In addition, PHMSA
plans to publish periodically a Federal Register notice requesting candidates for
special permits and approvals that should be considered for incorporation into the
HMR.

In closing, we want to emphasize that PHMSA has taken aggressive, comprehensive
and expedited action to address the issues identified by the OIG. Actions have been
completed or are underway to address each and every issue raised in both the special
permits program and the approvals program. We have worked closely with the
Department’s leadership to secure additional staff and budget to continue addressing
these commitments over the long term and further improve an already strong safety
record.

cc: Calvin L. Scovel, Inspector General

Appendix. Agency Comments
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Mr. Chairman, Ranking Member Mica, and Members of the Committee:

We appreciate the opportunity to testify today on safety issues within the Pipeline and
Hazardous Materials Safety Administration’s (PHMSA) Special Permits and
Approvals Program. As you know, special permits and approvals exempt their
holders from certain Federal regulations governing the transport of hazardous
materials. Currently, there are about 5,500 special permit holders' and 118,000
approvals.

On July 28, 2009, we issued a management advisory to PHMSA that outlined a
number of concerns. My testimony today will focus on those concerns as well as new
ones identified through our ongoing work. Specifically, (1) shortcomings in the
processes for reviewing and approving special permits and approvals, (2) concerns
with PHMSA'’s oversight of permit holders’ compliance with safety requirements, and
(3) long-standing safety issues that remain unaddressed by PHMSA.

In summary, we found that PHMSA grants special permits and approvals without
exercising its regulatory authority to review applicants’ safety histories and without
coordinating with partner safety agencies. Despite these weaknesses, PHMSA does
not target individuals and companies that hold special permits and approvals for
safety compliance reviews. These issues—along with safety concerns previously
raised by our office, the Federal Aviation Administration (FAA), and the National
Transportation Safety Board (NTSB)—call into question the effectiveness of
PHMSA'’s process for granting special permits and approvals.

We want to recognize Secretary LaHood and Deputy Secretary Porcari for their
leadership in directing PHMSA to formalize an action plan addressing these and other
concerns regarding the Special Permits and Approvals Program.

1 There are now about 1,250 active special permits. The 5,500 referenced above include these plus all party-to permits.
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BACKGROUND

PHMSA is the lead agency responsible for regulating the safe transport of hazardous
materials, including explosive, poisonous, corrosive, flammable, and radioactive
substances.” PHMSA regulates up to 1 million daily movements of hazardous
materials, totaling up to 20 percent of all freight tonnage shipped each year in the
United States. The FAA, Federal Motor Carrier Safety Administration (FMCSA), and
Federal Railroad Administration (FRA) also oversee and enforce regulations for their
respective industries.

Many hazardous materials are transported under the terms and conditions of special
permits and approvals.® Special permits and approvals allow a company or individual
to transport, package, or ship hazardous materials in a manner that varies from the
regulations, provided they meet two key criteria for authorization:

e the company or individual is fit to conduct the activity authorized by the special
permit or approval and

o the level of safety the company or individual is proposing is as safe as or safer
than requirements from which the company is seeking relief.

Obtaining a special permit or approval allows a company to use technological
innovations in transporting hazardous materials—improvements that have emerged
since the regulations were first promulgated. Requests for special permits and
approvals generally include “new,” “renewals,” and “party-to” applications (a party-to
application applies only to special permits and is a request to “piggy-back” on a new
or existing permit). New special permits may be authorized for up to 2 years, at
which time they may be renewed for a period of up to 4 years." Emergency special
permits must be submitted directly to the affected Operating Administration, which
evaluates and confirms the emergency, recommends any conditions for inclusion in
the permit, then forwards its review to PHMSA. The exhibit to this statement
describes the process requirements for special permit and approval applications.

PHMSA DOES NOT PROVIDE ADEQUATE REVIEWS OF
APPLICATIONS FOR SPECIAL PERMITS AND APPROVALS

PHMSA does not review applicants’ incident and enforcement histories—critical
factors in assessing fitness—before authorizing special permits and approvals for
individuals, businesses, and trade associations. We also found that PHMSA has
granted special permits and approvals even though its reviews of requests do not

2 Hazardous Materials Regulations, 49 C.F.R. § 171-180 (2009).

Special permits authorize a holder to vary from specific provisions of the Hazardous Materials Regulations; identify the
section(s) from which relief is provided; and include provisions, conditions, and terms that must be followed in order for
the special permit to be valid. An approval means written consent from PHMSA'’s Associate Administrator to perform a
function that requires prior consent under the Hazardous Materials Regulations.

4 The 4-year renewal period was authorized under SAFETEA-LU, Pub. L. No. 109-59 (2005).
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always demonstrate that applicants will provide a level of safety equal to the
regulations from which they seek relief. In addition, PHMSA does not sufficiently
coordinate with other agencies that are involved in overseeing the transport of
hazardous materials before issuing a special permit or approval.

PHMSA Does Not Consider Applicants’ Safety Histories When
Determining Fitness for Special Permits and Approvals

Hazardous Materials Regulations provide PHMSA the authority to review an
applicant’s safety history when assessing the applicant’s fitness for a special permit or
approval.” PHMSA’s reviews, however, solely examine the safety of the requested
action, process, or package—not the applicant’s prior incidents or enforcement
violations. According to PHMSA officials, applicants’ incident and compliance
histories have no bearing on their ability to safely carry hazardous materials—a safety
issue we highlighted in our July 2009 management advisory. Specifically, we found
that PHMSA had granted 1 company a special permit to operate bulk explosives
vehicles,® despite the fact that over the last 10 years the company had 53 incidents—
12 of which were serious with 9 of those involving vehicle rollovers—and
22 violations issued by PHMSA’s or FMCSA’s enforcement office.”

In addition, our ongoing review found no instances where PHMSA considered
applicants’ safety histories. However, our assessment of 99 non-emergency special
permits found that 26 of those holders (26 percent) had at least 5 incidents or
violations over the 10-year period preceding PHMSA'’s grant of the permit. For
8 (about 31 percent) of these 26 permits, each applicant had at least 100 incidents,
some of which were serious. For example, 1 company was granted a special permit in
September 2004 despite having 321 prior incidents and 5 prior enforcement
violations. Further, the company’s permit was renewed 2 years later despite having
an additional 26 incidents and 5 enforcement violations.

We also found that PHMSA granted special permits to 12 trade associations—
effectively a “blanket authorization” for about 5,000 member companies. PHMSA
granted these permits without verifying member companies’ fitness to carry out the
terms and conditions of the permit. PHMSA also did not determine whether permits
were needed or used, whether companies actually existed or provided accurate
information about themselves, or whether they were even aware that they had a permit

49 C.F.R. § 107.113f (5) (2009). The regulations state that the Associate Administrator may grant an application upon
finding that, among other things, the applicant is fit to conduct the activity authorized by the exemption or special permit.
This assessment may be based on information in the application, prior compliance history of the applicant, and other
information available to the Associate Administrator.

Permit holders are authorized to transport certain explosives, oxidizers, corrosive and combustible liquids, and blasting
caps on the same truck.

An incident generally involves the unintentional release of a hazardous substance or discovery of an undeclared hazardous
material. PHMSA defines serious incidents as those incidents involving fatalities, serious injuries, closure of a major
transportation artery, evacuations of 25 or more people, and hazardous materials releases of greater than 119 gallons or
882 pounds.
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to abide by. For example, we visited 18 companies that were members of 7 of the
12 associations and found that:

¢ 3 of the 4 companies using an association-granted permit had compliance issues,
including deficiencies with shipping papers, training requirements, certificates of
registration, and security plans. In fact, at two facilities, the companies were
unaware that a special permit applied to the function they were performing and so
they were not meeting the terms and conditions of that permit. One of the
companies explained they were recently made aware of the applicable permit after
the trade association warned them of a possible investigation into permit
compliance by DOT Office of Inspector General auditors.

e 4 companies did not reside at the address provided by their association (currently,
the terms of the permit do not require trade associations to notify PHMSA of any
changes with its member companies); and

¢ 10 had no reason to use their industry association’s permit because they did not
perform the activity for which the permit was granted.

Finally, PHMSA also granted approvals to applicants without examining their safety
histories. Of the 56 approvals that we reviewed,® 5 were granted to applicants with
prior safety incidents and violations, ranging from 6 incidents and 1 violation to
178 incidents and 23 violations.

PHMSA Has Granted Special Permits and Approvals Without Support for
an Equal Level of Safety and Has Overlooked Incomplete Applications

PHMSA has granted special permits and approvals without sufficient data and
analyses to confirm that the applicants’ proposed level of safety is at least equal to
what is called for in the Hazardous Materials Regulations. We reviewed
99 non-emergency special permits and found that for nearly 65 percent (8 new,
37 renewals, and 19 party-to status)® PHMSA’s evaluations™® were either incomplete,
lacking evidence to support that the applicant demonstrated an equal level of safety,
or simply nonexistent. Of particular concern is the lack of supporting documentation
for renewal and party-to permits, which are based on evaluations PHMSA may have
performed several years earlier when assessing the original (new) special permit
application. According to PHMSA officials, some of this information was lost when
the Office of Hazardous Materials Safety migrated to a new information system and
decided to transfer the most current special permit but not the historical records.

8 We sampled a total of 68 approvals, 12 of which were denied, reducing our sample to 56.

® We sampled 62 new special permits, of which 16 were granted emergency status and 6 were denied, reducing our sample
to 40 new special permits. We also reviewed a sample of 39 renewals, 1 of which was denied, reducing our sample to
38 renewals. Our sample also included 21 party-to permits.

10 pHMSA’s evaluations are generally performed by chemists, general and mechanical engineers, physicists, and physical
science experts in PHMSA’s Hazardous Materials Technology Office.
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Despite this lack of original information, PHMSA opted to renew permits or grant
party-to status without conducting a new evaluation. Further, there was still
information missing for the eight new permits—information needed to support an
equal level of safety.

Evidence of an equal level of safety to support emergency special permits and
approvals was similarly lacking:

e PHMSA'’s evaluations for 8 of the 16 (50 percent) emergency special permit
applications we reviewed were either incomplete, not reviewed by PHMSA'’s
technical staff, lacked a conclusion that an equal level of safety was demonstrated,
or were not performed.

e Each of the 56 approval applications we reviewed lacked evaluation
documentation by PHMSA to indicate how an equal level of safety was reached.

In addition, PHMSA is not holding applicants accountable for providing required
information, as it has granted new permits and renewals to applicants who did not:

e provide relevant shipping and incident experience,

e demonstrate that a special permit achieves a level of safety at least equal to that
required by regulation, and

o certify—for renewals—that the original application remains accurate and
complete.

Within the 99 non-emergency permits we reviewed, we sampled 40 applications for
new permits and 38 applications for renewals. The table below shows that for most of
these, required information was either not provided by applicants or not validated by
PHMSA.

Table. Insufficient Information on Special Permit Applications

Permit Type Shipping/Incide