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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C. 20436

In the Matter of
Inv. Neo. 337-TA-634
CERTAIN LIQUID CRYSTAL DISPLAY
MODULES, PRODUCTS CONTAINING
SAME, AND METHODS USING THE SAME

A g e

NOTICE OF COMMISSION DETERMINATION TO RESCIND A LIMITED
EXCLUSION ORDER AND CEASE AND DESIST ORDERS

AGENCY: U.S. International Trade Commission.
ACTION: Notice.

SUMMARY: Notice is hereby given that the U.S. International Trade Commission has
determined to rescind the limited exclusion order issued in the above-captioned investigation.

FOR FURTHER INFORMATION CONTACT: Clint A. Gerdine, Office of the General
Counsel, U.S. International Trade Commission, 500 E Street, S.W., Washington, D.C. 20436,
telephone (202) 708-2310. Copies of non-confidential documents filed in connection with this
investigation are or will be available for inspection during official business hours (8:45 a.m. to
5:15 p.m.) in the Office of the Secretary, U.S. International Trade Commission, 500 E Street,
S.W., Washington, D.C. 20436, telephone (202) 205-2000. General information concerning the
Commission may also be obtained by accessing its Internet server (http.//www.usitc.gov). The
public record for this investigation may be viewed on the Commission's electronic docket (EDIS)
at http.://edis. usitc. gov. Hearing-impaired persons are advised that information on this matter can
be obtained by contacting the Commission’s TDD terminal on (202) 205-1810.

SUPPLEMENTARY INFORMATION: The Commission instituted this investigation on
March 4, 2008, based on a complaint filed by Sharp Corporation (“Sharp”) of Japan. 73 Fed.
Reg. 11678. The complaint, as amended and supplemented, alleged violations of section 337 of
the Tariff Act of 1930, as amended, 19 U.S.C. § 1337, in the importation into the United States,
the sale for importation, and the sale within the United States after importation of certain liquid
crystal display devices, products containing same, and methods for using the same by reason of
infringement of certain claims of U.S. Patent Nos. 6,879,364 (“the ‘364 patent™); 6,952,192 (“the
‘192 patent”); 7,304,703 (“the 703 patent™); and 7,304,626 (“the ‘626 patent”). The complaint
further alleged the existence of a domestic industry. The Commission’s notice of investigation
named the following respondents: Samsung Electronics Co., Ltd. of Korea; Samsung Electronics
America, Inc. of Ridgefield Park, New Jersey; and Samsung Semiconductor, Inc. of San Jose,
California (collectively, “Samsung”).



On June 12, 2009, the presiding administrative law judge (“ALJ”) issued his final initial
determination (“ID”) finding a violation of section 337 by Samsung with respect to all four
patents at issue and his recommendations on remedy and bonding. On June 29, 2009, Samsung
and the Commission investigative attorney (“IA”) filed petitions for review of the final ID. The
IA and Sharp filed responses to the petitions on July 7, 2009. On September 9, 2009, the
Commission issued notice of its determination not to review the ALJ’s final ID and requested
written submissions on the issues of remedy, the public interest, and bonding from the parties
and interested non-parties. 74 Fed. Reg. 47616-17 (Sept. 16, 2009).

On September 16 and 23, 2009, respectively, complainant Sharp, the Samsung
respondents, and the IA filed briefs and reply briefs on the issues for which the Commission
requested written submissions. On September 21, 2009, Samsung filed a petition for
reconsideration of the Commission’s determination not to review certain portions of the final ID.
On October 19, 2009, the Commission issued an order denying the petition for reconsideration.

On October 30, 2009, Samsung filed a supplemental submission on the issues of remedy,
the public interest, and bonding. On November 2 and 3, 2009, respectively, Sharp and the IA
filed a response to Samsung’s supplemental submission.

On November 9, 2009, the Commission issued notice of its determination to terminate
the investigation with a finding of a violation of section 337, and issued: 1) a limited exclusion
order prohibiting the unlicensed entry of LCD devices, including display panels and modules,
and products containing the same that infringe one or more of (i) claims 5-7 of the ‘364 patent;
(ii) claims 1 and 4 of the “192 patent; (iii) claims 1-2, 6-8, 13-14, and 16-17 of the ‘703 patent;
and (iv) claims 10, 17, and 20 of the ‘626 patent, where the infringing LCD devices are
manufactured abroad by or on behalf of, or are imported by or on behalf of, Samsung, or any of
its affiliated companies, parents, subsidiaries, licensees, contractors, or other related business
entities, or successors or assigns; and 2) cease and desist orders prohibiting Samsung Electronics
America, Inc. and Samsung Semiconductor, Inc. from conducting any of the following activities
in the United States: importing, selling, marketing, advertising, distributing, offering for sale,
transferring (except for exportation), and soliciting U.S. agents or distributors for, LCD devices,
including display panels and modules, and products containing the same that infringe one or
more of (i) claims 5-7 of the ‘364 patent; (ii) claims 1 and 4 of the ‘192 patent; (iii) claims 1-2, 6-
8, 13-14, and 16-17 of the ‘703 patent; and (iv) claims 10, 17, and 20 of the ‘626 patent. 74 Fed.
Reg. 58978-79 (November 16, 2009).

On February 12, 2010, complainant Sharp and respondent Samsung filed a joint petition
to rescind the remedial orders under Commission Rule 210.76(a)(1) on the basis of a settlement
agreement between the parties. The parties asserted that their settlement agreement constitutes
“changed conditions of fact or law” sufficient to justify rescission of the order under Commission
Rule 210.76(a)(1), 19 C.F.R. § 210.76(a)(1). The IA did not oppose the joint petition.



Having reviewed the parties’ submissions, the Commission has determined that the
settlement agreement satisfies the requirement of Commission Rule 210.76(a)(1), 19 C.F.R.
§ 210.76(a)(1), that there be changed conditions of fact or law. The Commission therefore has
issued an order rescinding the limited exclusion order and cease and desist orders previously
issued in this investigation.

This action is taken under the authority of section 337 of the Tariff Act of 1930 (19
U.S.C. § 1337) and section 210.76(a)(1) of the Commission’s Rules of Practice and Procedure
(19 C.F.R. § 210.76(a)(1)).

By order of the Commission. %ﬂ ? ; ! 7 C ;

Marilyn R. Abbott )
Secretary to the Commission

Issued: March 1, 2010



UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C. 20436

In the Matter of

CERTAIN LIQUID CRYSTAL DISPLAY Investigation No. 337-TA-634
MODULES, PRODUCTS CONTAINING
SAME, AND METHODS USING THE
SAME

ORDER
Upon consideration of the joint petition by Complainant Sharp Corporation and
Respondents Samsung Electronics Co., Ltdj, Samsung Electronics America, Inc., and Samsung
Semiconductor, Inc. to rescind the Commission’s limited exclusion order and cease and desist
orders, the Commission hereby ORDERS that:

1. The joint petition for rescission of the limited exclusion order and cease and desist
orders previously issued in this investigation is granted.

2. The Secretary will serve this Order on the parties to this investigation and the
Secretary of the Treasury, and publish notice thereof in the Federal Register.

Aiesopass

Marilyn R. Abbott
Secretary to the Commission

By order of the Commission.

Issued: March 1, 2010



CERTAIN LIQUID CRYSTAL DISPLAY MODULES, 337-TA-634
PRODUCTS CONTAINING SAME, AND METHODS
FOR USING THE SAME

CERTIFICATE OF SERVICE

I, Marilyn R. Abbott, hereby certify that the attached NOTICE OF COMMISSION
DETERMINATION TO RESCIND A LIMITED EXCLUSION ORDER AND
CEASE AND DESIST ORDERS has been served by hand upon the Commission
Investigative Attorney, Brian Moore, Esq., and the following parties as indicated, on

‘ /2/ i K. Aphit

M%rﬁ/ nR. Abbott Secretary

U S. Internatlonal Trade Commlssmn
500 E Street, SW

Washington, DC 20436

On Behalf of Complainant Sharp Corporation:

Barry E. Bretschneider, Esq. ( ) Via Hand Delivery
MORRISON & FOERSTER LLP ( ) Via Overnight Mail
1650 Tysons Boulevard, Suite 400 Via First Class Mail
McLean, VA 22102 () Other:

On Behalf of Respondents Samsung Electronics Co.,

Ltd.; Samsung Electronics America, Inc.; and,
Samsung Semiconductor, Inc.:

Joseph V. Colaianni, Jr., Esq. ( ) Via Hand Delivery
FISH & RICHARDSON P.C. ( ) Via Overnight Mail
1425 K Street, NW, 1 1" Floor Via First Class Mail
Washington, DC 20005 ) Other:
Government Agency:

Timothy Geithner ( ) Via Hand Delivery
Secretary of the Treasury ( ) Via Overnight Mail
Department of the Treasury Via First Class Mail
1500 Pennsylvania Avenue, NW (') Other:

Washington, D.C. 20220






UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C. 20436

In the Matter of

CERTAIN LIQUID CRYSTAL DISPLAY
MODULES, PRODUCTS CONTAINING
SAME, AND METHODS USING THE
SAME

Investigation No. 337-TA-634

FINAL COMMISSION DETERMINATION OF VIOLATION; ISSUANCE OF A
LIMITED EXCLUSION ORDER AND CEASE AND DESIST ORDERS; AND
TERMINATION OF THE INVESTIGATION

AGENCY: U.S. International Trade Commission.
ACTION: Notice.

SUMMARY: Notice is hereby given that the U.S. International Trade Commission has
terminated the above-captioned investigation with a finding of violation of section 337, and has
issued a limited exclusion order directed against products of respondents Samsung Electronics
Co., Ltd. of Korea; Samsung Electronics America, Inc. of Ridgefield Park, New Jersey; and
Samsung Semiconductor, Inc. of San Jose, California; and has issued cease and desist orders
against Samsung Electronics America, Inc. and Samsung Semiconductor, Inc.

FOR FURTHER INFORMATION CONTACT: Clint Gerdine, Esq., Office of the General
Counsel, U.S. International Trade Commission, 500 E Street, S.W., Washington, D.C. 20436,
telephone (202) 708-2310. Copies of non-confidential documents filed in connection with this
investigation are or will be available for inspection during official business hours (8:45 a.m. to
5:15 p.m.) in the Office of the Secretary, U.S. International Trade Commission, 500 E Street,
S.W., Washington, D.C. 20436, telephone (202) 205-2000. General information concerning the
Commission may also be obtained by accessing its Internet server at http./www.usitc.gov. The
public record for this investigation may be viewed on the Commission's electronic docket (EDIS)
at http://edis.usitc.gov. Hearing-impaired persons are advised that information on this matter can
be obtained by contacting the Commission’s TDD terminal on (202) 205-1810.

SUPPLEMENTARY INFORMATION: The Commission instituted this investigation on
March 4, 2008, based on a complaint filed by Sharp Corporation (“Sharp”) of Japan. 73 Fed.
Reg. 11678. The complaint, as amended and supplemented, alleges violations of section 337 of
the Tariff Act of 1930, as amended, 19 U.S.C. § 1337, in the importation into the United States,
the sale for importation, and the sale within the United States after importation of certain liquid



crystal display devices, products containing same, and methods for using the same by reason of
infringement of certain claims of U.S. Patent Nos. 6,879,364 (“the ‘364 patent™); 6,952,192 (“the
‘192 patent™); 7,304,703 (“the “703 patent”); and 7,304,626 (“the ‘626 patent™). The complaint
further alleges the existence of a domestic industry. The Commission’s notice of investigation
named the following respondents: Samsung Electronics Co., Ltd. of Korea; Samsung Electronics
America, Inc. of Ridgefield Park, New Jersey; and Samsung Semiconductor, Inc. of San Jose,
California (collectively, “Samsung”).

On June 12, 2009, the ALJ issued his final ID finding a violation of section 337 by
Samsung. He also issued his recommendation on remedy and bonding during the period of
Presidential review. On June 29, 2009, Samsung and the Commission investigative attorney
(“IA”) filed petitions for review of the final ID. The IA and Sharp filed responses to the
petitions on July 7, 2009. On September 9, 2009, the Commission issued notice of its
determination not to review the ALJ’s final ID and requested written submissions on the issues
of remedy, the public interest, and bonding from the parties and interested non-parties. 74 Fed.
Reg. 47616-17 (Sept. 16, 2009).

On September 16 and 23, 2009, respectively, complainant Sharp, the Samsung
respondents, and the IA filed briefs and reply briefs on the issues for which the Commission
requested written submissions. On September 21, 2009, Samsung filed a petition for
reconsideration of the Commission’s determination not to review certain portions of the final ID.
On October 19, 2009, the Commission issued an order denying the petition for reconsideration.

On October 30, 2009, Samsung filed a supplemental submission on the issues of remedy,
the public interest, and bonding. On November 2 and 3, 2009, respectively, Sharp and the 1A
filed a response to Samsung’s supplemental submission.

The Commission has made its determination on the issues of remedy, the public interest,
and bonding. The Commission has determined that the appropriate form of relief is both: 1) a
limited exclusion order prohibiting the unlicensed entry of LCD devices, including display panels
and modules, and products containing the same that infringe one or more of (i) claims 5-7 of the
‘364 patent; (ii) claims 1 and 4 of the “192 patent; (iii) claims 1-2, 6-8, 13-14, and 16-17 of the
703 patent; and (iv) claims 10, 17, and 20 of the ‘626 patent, where the infringing LCD devices
are manufactured abroad by or on behalf of, or are imported by or on behalf of, Samsung, or any
of its affiliated companies, parents, subsidiaries, licensees, contractors, or other related business
entities, or successors or assigns; and 2) cease and desist orders prohibiting Samsung Electronics
America, Inc. and Samsung Semiconductor, Inc. from conducting any of the following activities
in the United States: importing, selling, marketing, advertising, distributing, offering for sale,
transferring (except for exportation), and soliciting U.S. agents or distributors for, LCD devices,
including display panels and modules, and products containing the same that infringe one or
more of (i) claims 5-7 of the ‘364 patent; (ii) claims 1 and 4 of the ‘192 patent; (iii) claims 1-2, 6-
8, 13-14, and 16-17 of the ‘703 patent; and (iv) claims 10, 17, and 20 of the ‘626 patent.



The Commission further determined that the public interest factors enumerated in section
337(d)(1) (19 U.S.C. § 1337(d)(1)) do not preclude issuance of the limited exclusion order or the
cease and desist order. Finally, the Commission determined that a 100 percent bond of the
entered value of the covered products is required to permit temporary importation during the
period of Presidential review (19 U.S.C. § 1337(j)). The Commission’s orders and opinion were
delivered to the President and to the United States Trade Representative on the day of their
issuance.

The Commission has terminated this investigation. The authority for the Commission’s
determination is contained in section 337 of the Tariff Act of 1930, as amended (19 U.S.C. §
1337), and in sections 210.42, 210.45, and 210.50 of the Commission’s Rules of Practice and
Procedure (19 C.F.R.§§ 210.42, 210.45, 210.50).

By order of the Commission.

Marilyn R. Abbott
Secretary to the Commission

Issued: November 9, 2009



UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C. 20436

In the Matter of

CERTAIN LIQUID CRYSTAL DISPLAY
MODULES, PRODUCTS CONTAINING Inv. No. 337-TA-634
SAME, AND METHODS FOR USING
THE SAME

CEASE AND DESIST ORDER

IT IS HEREBY ORDERED THAT Samsung Electronics America, Inc.,
105 Challenger Road, Ridgefield Park, New Jersey 07660, cease and desist from
conducting any of the following activities in the United States: importing, selling,
marketing, advertising, distributing, offering for sale, transferring (except for
exportation), and soliciting U.S. agents or distributors for, certain liquid crystal
display devices and products containing infringing liquid crystal display devices,
where the infringing liquid crystal display devices are manufactured by or on
behalf of Respondent or any of their affiliated companies, parents, subsidiaries,
licensees, or other related business entities, or their successors or assigns, that
~ infringe one or more of (i) claims 5-7 of U.S. Patent No. 6,879,364; (ii) claims 1
and 4 of U.S. Patent No. 6,952,192; (iii) claims 1, 2, 6-8, 13, 14, 16, and 17 of
U.S. Patent No. 7,304,703; and (iv) claims 10, 17, and 20 of U.S. Patent No.
7,304,626, in violation of section 337 of the Tariff Act of 1930, as amended, 19

U.S.C. § 1337.



L
Definitions

As used in this Order:

(A) “Commission” shall mean the United States International Trade
Commission.

(B) “Sharp” or “Complainant” shall mean Sharp Corporation, 22-22
Nagaike-cho, Abeno-ku, Osaka 545-8522, Japan.

(C) “Respondent” shall mean Samsung Electronics America, Inc., 105
Challenger Road, Ridgefield Park, New Jersey 07660.

(D) “Person” shall mean an individual, or any non-governmental
partnership, firm, association, corporation, or other legal or business entity or its
majority owned or controlled subsidiaries, successors, or assigns.

(E) “United States” shall mean the fifty States, the District of Columbia,
and Puerto Rico.

(F) The terms “import” and “importation” refer to importation for entry
for consumption under the Customs laws of the United States.

(G) The term “covered products” shall mean liquid crystal display devices
and products containing liquid crystal display devices that infringe one or more of
claims 5-7 of U.S. Patent No. 6,879,364, claims 1 and 4 of U.S. Patent No.
6,952,192, claims 1, 2, 6-8, 13, 14, 16, and 17 of U.S. Patent No. 7,304,703, and
claims 10, 17, and 20 of U.S. Patent No. 7,304,626; where the liquid crystal

display devices are manufactured by or on behalf of Respondent or any of its



affiliated companies, parents, subsidiaries, licensees, or other related business
entities, or their successors or assigns.
II.
Applicability

The provisions of this Cease and Desist Order shall apply to Respondent
and to any of its principals, stockholders, officers, directors, employees, agents,
licensees, distributors, controlled (whether by stock ownership or otherwise) and
majority-owned business entities, successors, and assigns, and to each of them,
insofar as they are engaging in conduct prohibited by Section IIl, infra, for, with,
or otherwise on behalf of Respondent.

I11.
Conduct Prohibited

The following conduct of Respondent in the United States is prohibited by
the Order. For the remaining term of the respective patents, Respondent shall not:

(A) import or sell for importation into the United States covered products;

(B) market, distribute, offer for sale, sell, or otherwise transfer (except for
exportation), in the United States imported covered products;

(C) advertise imported covered products;

(D) solicit U.S. agents or distributors for imported covered products; or

(E) aid or abet other entities in the importation, sale for importation, sale

after importation, transfer, or distribution of covered products.



Iv.
Conduct Permitted

Notwithstanding any other provision of this Order, specific conduct
otherwise prohibited by the terms of this Order shall be permitted if:

(A) in a written instrument, the owner of U.S. Patent No. 6,879,364, U.S.
Patent No. 6,952,192, (iii) U.S. Patent No. 7,304,703, and (iv) U.S. Patent No.
7,304,626, licenses or authorizes such specific conduct, or such specific conduct
is related to the importation or sale of covered products by or for the United
States; or

(B) the conduct is limited to the provision of service and replacement parts
for customers that purchased their covered products prior to the date this Order
becomes final.

V.
Reporting

For purposes of this reporting requirement, the reporting periods shall
commence on July 1 of each year and shall end on the subsequent June 30.
However, the first report required under this section shall cover the period from
the date of issuance of this Order through June 30, 2010. This reporting
requirement shall continue in force until such time as Respondent will have
truthfully reported, in two consecutive timely filed reports, that it has no inventory

of covered products in the United States.

Within thirty (30) days of the last day of the reporting period, Respondent



shall report to the Commission: (a) the quantity in units and the value in dollars
of (1) covered products that the Respondent has imported and/or (ii) covered
products that the Respondent has sold in the United States after importation
during the reporting period; and (b) the quantity in units and value in dollars of
reported covered products that remain in inventory in the United States at the end
of the reporting period. A Respondent filing written submissions must file the
original document and two copies with the Office of the Secretary. Any
Respondent desiring to submit a document to the Commission in confidence must
file the original and a public version of the original with the Office of the
Secretary and serve a copy of the confidential version on Complainant’s counsel.'

Any failure to make the required report or the filing of any false or
inaccurate report shall constitute a violation of this Order, and the submission of a
false or inaccurate report may be referred to the U.S. Department of Justice as a
possible criminal violation of 18 U.S.C. § 1001.

VI
Record-keeping and Inspection

(A) For the purpose of securing compliance with this Order, Respondent
shall retain any and all records relating to the sale, offer for sale, marketing, or
distribution in the United States of covered products, made and received in the

usual and ordinary course of business, whether in detail or in summary form, for a

" Complainant must file a letter with the Secretary identifying the attorney to receive the
reports or bond information. The designated attorney must be on the protective order entered in
the investigation.



period of three (3) years from the close of the fiscal year to which they pertain.

(B) For the purpose of determining or securing compliance with this
Order and for no other purpose, and subject to any privilege recognized by the
federal courts of the United States, duly authorized representatives of the
Commission, upon reasonable written notice by the Commission or its staff, shall
be permitted access and the right to inspect and copy in Respondent’s principal
offices during office hours, and in the presence of counsel or other representatives
if Respondent so chooses, all books, ledgers, accounts, correspondence,
memoranda, and other records and documents, both in detail and in summary
form as are required to be retained by subparagraph VI(A) of this Order.

VIIL.
Service of Cease and Desist Order

Respondent is ordered and directed to:

(A)  Serve, within fifteen (15) days after the effective date of this Order,
a copy of this Order upon each of its respective officers, directors, managing
agents, agents, and employees who have any responsibility for the importation,
marketing, distribution, or sale of imported covered products in the United States;

(B)  Serve, within fifteen (15) days after the succession of any persons
referred to in subparagraph VII (A) of this Order, a copy of the Order upon each
successor; and

(C)  Maintain such records as will show the name, title, and address of

each person upon whom the Order has been served, as described in subparagraphs



VII(A) and VII(B) of this Order, together with the date on which service was
made.

The obligations set forth in subparagraphs VII(B) and VII(C) shall remain
in effect until the date of expiration of U.S. Patent No. 6,879,364, U.S. Patent No.
6,952,192, (iii) U.S. Patent No. 7,304,703, and (iv) U.S. Patent No. 7,304,626,
whichever is later.

VIIL
Confidentiality

Any request for confidential treatment of information obtained by the
Commission pursuant to Sections V and VI of this Order should be in accordance
with Commission Rule 201.6, 19 C.F.R. § 201.6. For all reports for which
confidential treatment is sought, Respondent must provide a public version of
such report with confidential information redacted.

IX.
Enforcement

Violation of this Order may result in any of the actions specified in section
210.75 of the Commission's Rules of Practice and Procedure, 19 C.F.R. § 210.75,
including an action for civil penalties in accordance with section 337(f) of the
Tariff Act of 1930, 19 U.S.C. § 1337(f), and any other action as the Commission
may deem appropriate. In determining whether Respondent is in violation of this
Order, the Commission may infer facts adverse to Respondent if Respondent fails

to provide adequate or timely information.



X.
Modification
The Commission may amend this Order on its own motion or in
accordance with the procedure described in section 210.76 of the Commission's
Rules of Practice and Procedure, 19 C.F.R. § 210.76.
XIL.
Bonding
The conduct prohibited by Section III of this Order may be continued
during the sixty (60) day period in which this Order is under review by the United
States Trade Representative as delegated by the President, 70 Fed Reg 43251
(July 21, 2005), subject to Respondent posting a bond in the amount of 100
percent of the entered value for infringing liquid crystal display devices and
products containing the same. This bond provision does not apply to conduct that
is otherwise permitted by Section IV of this Order. Covered products imported on
or after the date of issuance of this order are subject to the entry bond as set forth
in the limited exclusion order issued by the Commission, and are not subject to

this bond provision.

The bond is to be posted in accordance with the procedures established by
the Commission for the posting of bonds by Complainant in connection with the
1ssuance of temporary exclusion orders. See Commission Rule 210.68, 19 C.F.R.

210.68. The bond and any accompanying documentation is to be provided to and



approved by the Commission prior to the commencement of conduct which is
otherwise prohibited by Section III of this order. Upon acceptance of the bond by
the Secretary: (a) the Secretary will serve an acceptance letter on all parties; and
(b) the Respondent must serve a copy of the bond and any accompanying
documentation on Complainant’s counsel.?

The bond is to be forfeited in the event that the United States Trade
Representative approves, or does not disapprove within the review period, this
Order, unless the U.S. Court of Appeals for the Federal Circuit, in a final
judgment, reverses any Commission final determination and order as to
Respondent on appeal, or unless Respondent exports the products subject to this
bond or destroys them and provides certification to that effect satisfactory to the

Commission.

2 See fn. 1.



The bond is to be released in the event the United States Trade
Representative disapproves this Order and no subsequent order is issued by the
Commission and approved, or not disapproved, by the United States Trade
Representative, upon service on Respondent of an order issued by the
Commission based upon application therefore made by Respondent to the
Commission.

By Order of the Commission.

Marilyn R. Abbott
Secretary to the Commission

Issued: November 9, 2009
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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C. 20436

In the Matter of

CERTAIN LIQUID CRYSTAL DISPLAY
MODULES, PRODUCTS CONTAINING Inv. No. 337-TA-634
SAME, AND METHODS FOR USING
THE SAME

CEASE AND DESIST ORDER

IT IS HEREBY ORDERED THAT Samsung Semiconductor, Inc., 3655
North First Street, San Jose, California 95134, cease and desist from conducting
any of the following activities in the United States: importing, selling, marketing,
advertising, distributing, offering for sale, transferring (except for exportation),
and soliciting U.S. agents or distributors for, certain liquid crystal display devices
and products containing infringing liquid crystal display devices, Where the
infringing liquid crystal display devices are manufactured by or on behalf of
Respondents or any of their affiliated companies, parents, subsidiaries, licensees,
or other related business entities, or their successors or assigns, that infringe one
or more of (i) claims 5-7 of U.S. Patent No. 6,879,364; (ii) claims 1 and 4 of U.S.
Patent No. 6,952,192; (iii) claims 1, 2, 6-8, 13, 14, 16, and 17 of U.S. Patent No.
7,304,703; and (iv) claims 10, 17, and 20 of U.S. Patent No. 7,304,626, in

violation of section 337 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1337.



L
Definitions

As used in this Order:

(A) “Commission” shall mean the United States International Trade
Commission.

(B) “Sharp” or “Complainant” shall mean Sharp Corporation, 22-22
Nagaike-cho, Abeno-ku, Osaka 545-8522, Japan.

(C) “Respondent” shall mean Samsung Semiconductor, Inc., 3655 North
First Street, San Jose, California 95134.

(D) “Person” shall mean an individual, or any non-governmental
partnership, firm, association, corporation, or other legal or business entity or its
majority owned or controlled subsidiaries, successors, or assigns.

(E) “United States” shall mean the fifty States, the District of Columbia,
and Puerto Rico.

(F) The terms “import” and “importation” refer to importation for entry
for consumption under the Customs laws of the United States.

(G) The term “covered products” shall mean liquid crystal display devices
and products containing liquid crystal display devices that infringe one or more of
claims 5-7 of U.S. Patent No. 6,879,364, claims 1 and 4 of U.S. Patent No.
6,952,192, claims 1, 2, 6-8, 13, 14, 16, and 17 of U.S. Patent No. 7,304,703, and
claims 10, 17, and 20 of U.S. Patent No. 7,304,626; where the liquid crystal

display devices are manufactured by or on behalf of Respondent or any of its



affiliated companies, parents, subsidiaries, licensees, or other related business
entities, or their successors or assigns.
1L
Applicability

The provisions of this Cease and Desist Order shall apply to Respondent
and to any of its principals, stockholders, officers, directors, employees, agents,
licensees, distributors, controlled (whether by stock ownership or otherwise) and
majority-owned business entities, successors, and assigns, and to each of them,
insofar as they are engaging in conduct prohibited by Section 11, infra, for, with,
or otherwise on behalf of Respondent.

I11.
Conduct Prohibited

The following conduct of Respondent in the United States is prohibited by
the Order. For the remaining term of the respective patents, Respondent shall not:

(A) import or sell for importation into the United States covered products;

(B) market, distribute, offer for sale, sell, or otherwise transfer (except for
exportation), in the United States imported covered products;

(C) advertise imported covered products;

(D) solicit U.S. agents or distributors for imported covered products; or

(E) aid or abet other entities in the importation, sale for importation, sale

after importation, transfer, or distribution of covered products.



Iv.
Conduct Permitted

Notwithstanding any other provision of this Order, specific conduct
otherwise prohibited by the terms of this Order shall be permitted if:

(A) in a written instrument, the owner of U.S. Patent No. 6,879,364, U.S.
Patent No. 6,952,192, (iii) U.S. Patent No. 7,304,703, and (iv) U.S. Patent No.
7,304,626, licenses or authorizes such specific conduct, or such specific conduct
is related to the importation or sale of covered products by or for the United
States; or

(B) the conduct is limited to the provision of service and replacement parts
for customers that purchased their covered products prior to the date this Order
becomes final.

V.
Reporting

For purposes of this reporting requirement, the reporting periods shall
commence on July 1 of each year and shall end on the subsequent June 30.
However, the first report required under this section shall cover the period from
the date of issuance of this Order through June 30, 2010. This reporting
requirement shall continue in force until such time as Respondent will have
truthfully reported, in two consecutive timely filed reports, that it has no inventory
of covered products in the United States.

Within thirty (30) days of the last day of the reporting period, Respondent



shall report to the Commission: (a) the quantity in units and the value in dollars
of (i) covered products that the Respondent has imported and/or (ii) covered
products that the Respondent has sold in the United States after importation
during the reporting period; and (b) the quantity in units and value in dollars of
reported covered products that remain in inventory in the United States at the end
of the reporting period. A Respondent filing written submissions must file the
original document and two copies with the Office of the Secretary. Any
Respondent desiring to submit a document to the Commission in confidence must
file the original and a public version of the original with the Office of the
Secretary and serve a copy of the confidential version on Complainant’s counsel.'

Any failure to make the required report or the filing of any false or
inaccurate report shall constitute a violation of this Order, and the submission of a
false or inaccurate report may be referred to the U.S. Department of Justice as a
possible criminal violation of 18 U.S.C. § 1001.

VL
Record-keeping and Inspection

(A) For the purpose of securing compliance with this Order, Respondent
shall retain any and all records relating to the sale, offer for sale, marketing, or
distribution in the United States of covered products, made and received in the

usual and ordinary course of business, whether in detail or in summary form, for a

" Complainant must file a letter with the Secretary identifying the attorney to receive the
reports or bond information. The designated attorney must be on the protective order entered in
the investigation.



period of three (3) years from the close of the fiscal year to which they pertain.

(B) For the purpose of determining or securing compliance with this
Order and for no other purpose, and subject to any privilege recognized by the
federal courts of the United States, duly authorized representatives of the
Commission, upon reasonable written notice by the Commission or its staff, shall
be permitted access and the right to inspect and copy in Respondent's principal
offices during office hours, and in the presence of counsel or other representatives
if Respondent so chooses, all books, ledgers, accounts, correspondence,
memoranda, and other records and documents, both in detail and in summary
form as are required to be retained by subparagraph VI(A) of this Order.

VIL
Service of Cease and Desist Order

Respondent is ordered and directed to:

(A)  Serve, within fifteen (15) days after the effective date of this Order,
a copy of this Order upon each of its respective officers, directors, managing
agents, agents, and employees who have any responsibility for the importation,
marketing, distribution, or sale of imported covered products in the United States;

(B)  Serve, within fifteen (15) days after the succession of any persons
referred to in subparagraph VII (A) of this Order, a copy of the Order upon each
successor; and

(C)  Maintain such records as will show the name, title, and address of

each person upon whom the Order has been served, as described in subparagraphs



VII(A) and VII(B) of this Order, together with the date on which service was
made.

The obligations set forth in subparagraphs VII(B) and VII(C) shall remain
in effect until the date of expiration of U.S. Patent No. 6,879,364, U.S. Patent No.
6,952,192, (ii1) U.S. Patent No. 7,304,703, and (iv) U.S. Patent No. 7,304,626,
whichever is later.

VIIIL.
Confidentiality

Any request for confidential treatment of information obtained by the
Commission pursuant to Sections V and VI of this Order should be in accordance
with Commission Rule 201.6, 19 C.F.R. § 201.6. For all reports for which
confidential treatment is sought, Respondent must provide a public version of
such report with confidential information redacted.

IX.
Enforcement

Violation of this Order may result in any of the actions specified in section
210.75 of the Commission's Rules of Practice and Procedure, 19 C.F.R. § 210.75,
including an action for civil penalties in accordance with section 337(f) of the
Tariff Act of 1930, 19 U.S.C. § 1337(f), and any other action as the Commission
may deem appropriate. In determining whether Respondent is in violation of this
Order, the Commission may infer facts adverse to Respondent if Respondent fails

to provide adequate or timely information.



X.
Modification

The Commission may amend this Order on its own motion or in
accordance with the procedure described in section 210.76 of the Commission's
Rules of Practice and Procedure, 19 C.F.R. § 210.76.

XI.
Bonding

The conduct prohibited by Section III of this Order may be continued
during the sixty (60) day period in which this Order is under review by the United
States Trade Representative as delegated by the President, 70 Fed Reg 43251
(July 21, 2005), subject to Respondent posting a bond of in the amount of 100
percent of the entered value for infringing liquid crystal display devices and
products containing the same. This bond provision does not apply to conduct that
is otherwise permitted by Section IV of this Order. Covered products imported on
or after the date of issuance of this order are subject to the entry bond as set forth
in the. limited exclusion order issued by the Commission, and are not subject to
this bond provision.

The bond is to be posted in accordance with the procedures established by
the Commission for the posting of bonds by Complainant in connection with the
issuance of temporary exclusion orders. See Commission Rule 210.68, 19 C.F.R.

210.68. The bond and any accompanying documentation is to be provided to and



approved by the Commission prior to the commencement of conduct which is
otherwise prohibited by Section III of this order. Upon acceptance of the bond by
the Secretary: (a) the Secretary will serve an acceptance letter on all parties; and
(b) the Respondent must serve a copy of the bond and any accompanying
documentation on Complainant’s counsel.’

The bond is to be forfeited in the event that the United States Trade
Representative approves, or does not disapprove within the review period, this
Order, unless the U.S. Court of Appeals for the Federal Circuit, in a final
judgment, reverses any Commission final determination and order as to
Respondent on appeal, or unless Respondent exports the products subject to this
bond or destroys them and provides certification to that effect satisfactory to the

Commission.

2See fn. 1.



The bond is to be released in the event the United States Trade
Representative disapproves this Order and no subsequent order is issued by the
Commission and approved, or not disapproved, by the United States Trade
Representative, upon service on Respondent of an order issued by the
Commission based upon application therefore made by Respondent to the
Commission.

By Order of the Commission.

Marilyn R. Abbott
Secretary to the Commission

Issued: November 9, 2009
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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C. 20436

In the Matter of

CERTAIN LIQUID CRYSTAL DISPLAY Inv. No. 337-TA-634
MODULES, PRODUCTS CONTAINING
SAME, AND METHODS FOR USING
THE SAME

LIMITED EXCLUSION ORDER

The Commission has determined that there is a violation of section 337 of
the Tariff Act of 1930, as amended, 19 U.S.C. § 1337, in the unlawful importation
and sale by Respondents Samsung Electronics Co., Ltd. ("SEC"), Samsung
Electronics America, Inc. ("SEA") and Samsung Semiconductor, Inc. ("SSI")
(collectively, "Samsung") of liquid crystal display modules and products
containing the same by reason of infringement of (i) claims 5-7 of U.S. Patent No.
6,879,364; (ii) claims 1 and 4 of U.S. Patent No. 6,952,192; (iii) claims 1, 2, 6-8,
13, 14, 16, and 17 of U.S. Patent No. 7,304,703; and (iv) claims 10, 17, and 20 of
U.S. Patent No. 7,304,626.

Having reviewed the record in this investigation, including the written
submissions of the parties, the Commission has made its determination on the
issues of remedy, the public interest, and bonding. The Commission has
determined that the appropriate form of relief is a limited exclusion order

prohibiting the unlicensed entry of infringing liquid crystal display devices and



products containing infringing liquid crystal display devices, where the infringing
liquid crystal display devices are manufactured by or on behalf of Respondents or
any of their affiliated companies, parents, subsidiaries, licensees, or other related
business entities, or their successors or assigns. The Commission has also
determined that the appropriate form of relief includes cease and desist orders
directed against SEA and SSI.

The Commission has determined that the public interest factors
enumerated in 19 U.S.C. §§ 1337 (d) and (f) do not preclude issuance of the
limited exclusion order or cease and desist orders. Finally, the Commission has
determined that the bond during the Presidential period of review shall be in the
amount of 100 percent of entered value of imported liquid crystal display devices
and products containing these devices that are subject to this order.

Accordingly, the Commission hereby ORDERS THAT:

1. Liquid crystal display devices that infringe one or more of (i)
claims 5-7 of U.S. Patent No. 6,879,364 (ii) claims 1 and 4 of U.S. Patent No.
6,952,192; (iii) claims 1, 2, 6-8, 13, 14, 16, and 17 of U.S. Patent No. 7,304,703;
and (iv) claims 10, 17, and 20 of U.S. Patent No. 7,304,626 and products
containing infringing liquid crystal display devices, where the infringing liquid
crystal display devices are manufactured abroad or imported by or on behalf of
Respondents, or any of their affiliated companies, parents, subsidiaries, or other

related business entities, or their successors or assigns, are excluded from entry



for consumption into the United States, entry for consumption from a foreign
trade zone, or withdrawal from a warehouse for consumption, for the remaining
term of the patents, except under license of the patent owner or as provided by
law, and except for infringing liquid crystal display devices imported for use as
replacement parts for products imported into the United States prior to the
Commission’s determination becoming final within the meaning of 19 U.S.C. §
1337()(4).

2. Notwithstanding paragraph 1 of this Order, the aforesaid devices
and products containing the same are entitled to entry for consumption into the
United States, entry for consumption from a foreign trade zone, or withdrawal
from a warehouse for consumption, under bond in the amount of 100 percent of
the entered value of imported, infringing liquid crystal display devices and
products containing infringing liquid crystal display devices, from the day after
this Order is received by the United States Trade Representative as delegated by
the President, 70 Fed. Reg. 43251 (July 21, 2005), until such time as the United
States Trade Representative notifies the Commission that this action is approved
or disapproved but, in any event, not later than sixty (60) days after the date of
receipt of this action.

3. At the discretion of U.S. Customs and Border Protection ("CBP")
and pursuant to procedures it establishes, persons seeking to import liquid crystal

display devices and products containing liquid crystal display devices that are



potentially subject to this Order may be required to certify that they are familiar
with the terms of this Order, that they have made appropriate inquiry, and
thereupon state that, to the best of their knowledge and belief, the products being
imported are not excluded from entry under paragraphs 1 through 7 of this Order.
At its discretion, CBP may require persons who have provided the certification
described in this paragraph to furnish such records or analyses as are necessary to
substantiate the certification.

4, In accordance with 19 U.S.C. § 1337(1), the provisions of this
Order shall not apply to infringing liquid crystal display devices and products
containing infringing liquid crystal display devices that are imported by and for
the use of the United States, or imported for, and to be used for, the United States
with the authorization or consent of the Government.

5. The Commission may modify this Order in accordance with the
procedures described in Rule 210.76 of the Commission’s Rules of Practice and

Procedure, 19 C.F.R. § 210.76.



6. The Commission Secretary shall serve copies of this Order upon
each party of record in this investigation and upon the Department of Health and
Human Services, the Department of Justice, the Federal Trade Commission, and
U.S. Customs and Border Protection.

7. Notice of this Order shall be published in the Federal Register.

By Order of the Commission.

Marilyn R. Abbott
Secretary to the Commission

Issued: November 9, 2009
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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C. 20436

In the Matter of

CERTAIN LIQUID CRYSTAL DISPLAY
MODULES, PRODUCTS CONTAINING
SAME, AND METHODS USING THE
SAME

Investigation No. 337-TA-634

COMMISSION OPINION

L INTRODUCTION

On June 12, 2009, the presiding administrative law judge (“ALJ”) issued his final initial
determination (“ID”) in the above-captioned investigation, finding a violation of section 337 of
the Tariff Act of 1930, 19 U.S.C. § 1337, as amended (“section 337"). The ID included his
recommended determination (RD) on the issues of remedy and bonding during the period of
Presidential review. The Commission determined not to review the ALJ’s finding of violation on
September 9, 2009. 74 Fed. Reg. 47616-17 (Sept. 16, 2009). The investigation is now before the
Commission to consider the issues of remedy, the public interest, and bonding.
II. BACKGROUND

The Commission instituted this investigation on March 4, 2008, based on a complaint
filed by Sharp Corporation (“Sharp”) of Japan. 73 Fed. Reg. 11678. The complaint, as amended
and supplemented, alleges violations of section 337 in the importation into the United States, the
sale for importation, and the sale within the United States after importation of certain liquid
crystal display devices, products containing same, and methods for using the same by reason of

infringement of certain claims of U.S. Patent Nos. 6,879,364 (“the ‘364 patent™); 6,952,192 (“the



‘192 patent™); 7,304,703 (“the ‘703 patent”); and 7,304,626 (“the ‘626 patent”). The complaint
further alleges the existence of a domestic industry. The Commission’s notice of investigation
named the following respondents: Samsung Electronics Co., Ltd. of Korea; Samsung Electronics
America, Inc. of Ridgefield Park, New Jersey; and Samsung Semiconductor, Inc. of San Jose,
California (collectively “Samsung”).

On June 12, 2009, the ALJ issued his final ID finding a violation of section 337 by
Samsung. On June 29, 2009, Samsung and the Commission investigative attorney (“IA”) filed
petitions for review of the final ID. On July 7, 2009, Sharp and the IA filed responses to the
petitions.

On September 9, 2009, the Commission issued notice of its determination not to review
the ALJ’s final ID and requested written submissions on the issues of remedy, the public interest,
and bonding from the parties and interested non parties. 74 Fed. Reg. 47616-17 (Sept. 16, 2009).
On September 16 and 23, 2009, respectively, complainant Sharp, the Samsung respondents, and
the IA filed briefs and reply briefs on the issues for which the Commission requested written
submissions. On September 21, 2009, Samsung filed a petition for reconsideration of the
Commission’s determination not to review certain portions of the final ID. On October 19, 2009,

the Commission issued an order denying the petition for reconsideration.

On October 30, 2009, Samsung filed a supplemental submission on the issues of remedy,
the public interest, and bonding. On November 2 and 3, 2009, respectively, Sharp and the IA

filed a response to Samsung’s supplemental submission.



III. DISCUSSION
A. REMEDY

The Commission is authorized to issue relief when it determines that there is a violation of
section 337. 19 U.S.C. § 1337(d)and (f). The Commission has broad discretion in selecting the
form, scope, and extent of the remedy in a section 337 proceeding. See Fuji Photo Film v. United
States Int’l Trade Comm 'n, 386 F.3d 1095, 1106-1107 (Fed. Cir. 2004). For the reasons set forth
below, we have determined to adopt the ALJ’s recommendations on remedy. See ID/ RD at 169-
88.

The ALJ recommended that the Commission issue a limited exclusion order and cease
and desist orders that cover not just specifically-identified products, but all infringing products,
regardless of brand-name, “that are manufactured abroad or imported by or on behalf of
respondents, or any of their affiliated companies, parents, subsidiaries, or other related business
entities, or their successors or assigns.” RD at 173. He also determined that the orders should
extend to certain downstream products, i.e., Samsung televisions, computer monitors, and
professional displays - imported by, or on behalf of, Samsung and containing infringing LCD
devices manufactured by Samsung. Id. The ALJ also recommended cease and desist orders
directed to the domestic respondents in view of evidence demonstrating that Samsung Electronics
America and Samsung Semiconductor maintain a substantial inventory of the infringing products
in the United States. Id. at 184, citing CX-92C, 93C, 98C, 104C, 344C.

Samsung argues that computer monitors should not be denied entry under the exclusion

order or subject to the cease and desist orders because Sharp did not carry its burden in



establishing that these downstream products should be covered by remedial orders. The 1A and
Sharp support the ALJ’s recommendation that thé remedial orders should extend to computer
monitors.

In determining whether an exclusion order should extend to downstream products, the
Commission applies a test first articulated in Certain Erasable Programmable Read-Only
Memories, Components Thereof, Products Containing Such Memories, and Processes for Making
Such Memories (“EPROMSs”), Inv. No. 337-TA-276, Comm’n Opn. at 125-126 (May 16, 1989).
The ALIJ set out a detailed analysis of how the EPROMs factors support inclusion in the relief of
downstream Samsung products, including computer monitors, that contain infringing LCD
devices. We adopt this analysis as our own. The basic facts regarding the infringing LCD
articles are largely undisputed and Samsung’s own expert admitted that many of the EPROMs

factors weigh in favor of exclusion of computer monitors.’

Nine factors are weighed as part of the EPROMs downstream analysis: (1) the value of
the infringing articles compared to the value of the downstream products in which they are
incorporated; (2) identity of the manufacturer of the downstream products, (i.e., are the

“downstream products manufactured by the party found to have committed the unfair act, or by
third parties); (3) the incremental value of complainant of the exclusion of downstream products;
(4) the incremental detriment to respondents of the exclusion of downstream products); (5) the
burdens imposed on third parties resulting from the exclusion of the downstream products; (6)
the availability of alternative downstream products which do not contain the infringing articles;
(7) the likelihood that the downstream products actually contain the infringing articles and are
thereby subject to the exclusion; (8) the opportunity for evasion of an exclusion order which
does not include downstream products; (9) the enforceability of an order by U.S. Customs. /d.

2 See Sharp’s Br. at 10, 11, 15, 17; citing Kyocera v. United States Int’l Trade Comm 'n,
545 F.3d 1340, 1345; RD at 178, 181-83; Napper, Tr. at 1695-96, 1722, 1756-58, 1770, 1776;
Hansen, Tr. at 609-10, 616-17, 639-40, 649-51; CX-469C at 26; CDX-1106, 1114, 1118, 1135-
36, 1144, 1197; Hansen, Tr. at 609-10; Order No. 6; JX-48C, Weiss, Dep. Tr. at 53, 59 (Sept. 24,
2008); Samsung Remedy Br., Exh. B, Decl. of Jang at 2.
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The Commission also adopts the ALJ’s recommendation that the appropriate relief
includes cease and desist orders directed to Samsung’s infringing LCD devices that are
manufactured abroad or imported by or on behalf of Samsung, including downstream relief

directed to Samsung televisions, computer monitors, or professional displays containing the

infringing LCD devices.’
B. Bonding

Section 337(j) provides for entry of infringing articles during the sixty (60) day period of
Presidential review upon posting of a bond and states that the bond is to be set at a level
“sufficient to protect the complainant from any injury.” 19 U.S.C. § 1337()(3); see also 19
C.FR. § 210.50(a)(3). The ALJ recommended a bond of 100 percent of the entered value of the
covered products. We adopt this recommendation for the reasons stated below.

The ALJ recommended a 100 percent bond because he found that the documents produced
by Sharp established that it would be difficult to conduct a reliable price comparison between
Samsung and Sharp products or a reasonable royalty rate due to the number of products sold by
the parties and the variety of features in the products in the investigation. RD at 184-87, citing
Certain Digital Satellite System (DSS) Receivers and Components Thereof, Inv. No. 337-TA-392,

(DSS Receivers) Initial Determination at 244 (Oct. 20, 1997) (reasonable royalty rates are often

3 Because our remedial orders apply only to the downstream products of named
respondent Samsung they do not run afoul of the Federal Circuit’s holding in Kyocera, 545 F.3d
at 1357-58 (“Thus, in approving such an LEO, this court did not address the Commission’s
authority to exclude downstream products of third parties. The only downstream products
affected by the ITC's LEO were those of the sole adjudged violator of section 337, namely,
Hyundai.”)(citing Hyundai Electronics Industries Co. v. United States Int’l Trade Comm’n, 899
F.2d 1204, 1206-09 (Fed. Cir. 1990))



used to determine the bond amount during the Presidential period of review); Certain Variable
Speed Wind Turbines and Components Thereof, Inv. No. 337-TA-376, (“Wind Turbines I’
Comm’n Opn. at 27 (Sept. 23, 1996) (when there is insufficient evidence in the record to
determine a reasonable royalty rate, or the record indicates that the calculation of a price
differential is impractical, a bond of 100 percent is appropriate). Particularly, the ALJ found that
Samsung’s expert (Mr. Napper) focused on only U.S. patent licenses when analyzing the Sharp
patent license agreements to determine a reasonable royalty, and accordingly, made no account as
to the value of the patent licenses in other countries besides the United States. Id. In addition, the
ALJ found that Samsung’s royalty rate analysis was of limited probative value because it
specifically excluded three of the four patents-in-suit in this investigation. /d. The ALJ also
found that the documents produced by Sharp demonstrated that it would be difficult to conduct a
reliable price comparison between Samsung and Sharp products this investigation due to the
number of products sold and the variety of features in the products.

Samsung contends that the Commission should impose no bond or a bond no greater than
[ ] of the entered value during the period of Presidential review. Id. at 23-24. The IA and
Sharp support the ALJ’s recommended bond of 100 percent.

We agree with the ALJ that a 100 percent bond is appropriate here because the pricing
data of record demonstrates that no meaningful price comparison can be performed. Samsung’s
attempt at calculating a reasonable royalty rate suffered from important flaws noted by the ALJ.
Accordingly, this case is significantly different from Digital Televisions, where a reasonable
royalty rate could be calculated. We see no reason to deviate from our practice of imposing a 100

percent bond where there is insufficient evidence in the record to determine a reasonable royalty

6



rate, and the record indicates that the calculation of a price differential is impractical. See DSS
Receivers, Initial Determination at 244 ; Wind Turbines I, Comm’n Opn. at 27.
C.  Dublic Interest

When issuing an exclusion order under section 337(d), the Commission must weigh the
remedy sought against the effect such a remedy would have on the following public interest
factors: (1) the public health and welfare; (2) the competitive conditions in the United States
economy; (3) the production of articles in the United States that are like or directly competitive
with those subject to the investigation; and (4) United States consumers. See 19 U.S.C.

§ 1337(d)(1).

We find that the issuance of a limited exclusion order and cease and desist orders directed
to infringing LCD devices produced by Samsung, and certain Samsung downstream products
containing these LCD devices, would not be contrary to the public interest. No evidence exists in
the record that issuance of the Commission’s orders would harm public health, welfare, or safety.
Nothing in the evidentiary record indicates that Sharp and others cannot meet the demand for the
types of LCDs devices at issue. To the contrary, the ALJ found that there were numerous LCD
suppliers who could supply the U.S. market. Both of these circumstances obviate any public
interest concerns.

We have included a certification provision in the limited exclusion order allowing
importation of Samsung-branded TVs, computer monitors, and professional displays that contain
other manufacturers” LCD panels and modules, e.g., those LCD devices not produced by, or on
behalf of, Samsung. This provision will ease the burden both on legitimate trade and on U.S.

Customs’ enforcement of the exclusion order .



We agree with Samsung and the IA that the public interest weighs in favor of an
exemption to allow importation of service and replacement parts for Samsung LCD televisions,
computer monitors, and professional displays purchased prior to the effective date of any issued
remedial order. Such an exemption is in keeping with Commission precedent. See Certain
Systems for Detecting and Removing Viruses and Worms, Components Thereof, and Products
Containing Same, Inv. No. 337-TA-510, Comm’n Op. at 6 (Aug. 23, 2005); Certain Automated
Mechanical Transmission Systems for Medium-Duty and Heavy-Duty Trucks and Components
Thereof, Inv. No. 337-TA-503, Comm’n Op. at 5-6 (May 9, 2005). Also, we agree with Samsung
and the IA that it is appropriate for the repair exemption to be treated consistently in the limited
exclusion order and the cease and desist orders.

IV. CONCLUSION

The Commission has determined that there has been a violation of section 337, and has
further determined that the appropriate form of relief is: (1) a limited exclusion order prohibiting
the unlicensed entry of LCD devices, including display panels and modules, and products
containing the same, that infringe one or more of (i) claims 5-7 of the ‘364 patent; (ii) claims 1
and 4 of the ‘192 patent; (iii) claims 1-2, 6-8, 13-14, and 16-17 of the ‘703 patent; and (iv) claims
10, 17, and 20 of the ‘626 patent, that are manufactured abroad by or on behalf of, or are imported
by or on behalf of, Samsung, or any of its affiliated companies, parents, subsidiaries, licensees,
contractors, or other related business entities, or successors or assigns; and (2) cease and desist
orders prohibiting the Samsung respondents located in the United States from conducting any of
the following activities in the United States: importing, selling, marketing, advertising,

distributing, offering for sale, transferring (except for exportation), and soliciting U.S. agents or
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distributors for, LCD devices, including display panels and modules, and products containing the

same that infringe one or more of (i) claims 5-7 of the ‘364 patent; (ii) claims 1 and 4 of the ‘192
patent; (iii) claims 1-2, 6-8, 13-14, and 16-17 of the ‘703 patent; and (iv) claims 10, 17, and 20 of
the ‘626 patent.

The Commission further has determined that the public interest factors enumerated in
section 337(d)(1) (19 U.S.C. § 1337(d)(1)) do not preclude issuance of the limited exclusion order
or the cease and desist orders. Finally, the Commission has determined that a bond of 100
percent bond of the entered value of Samsung’s products should be imposed during the period of
Presidential review.

By order of the Commission.

William R. Bishop
Acting Secretary to the Commission

Issued: November 24, 2009
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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C. 20436

In the Matter of

CERTAIN LIQUID CRYSTAL DISPLAY
MODULES, PRODUCTS CONTAINING
SAME, AND METHODS USING THE
SAME

Investigation No. 337-TA-634

NOTICE OF COMMISSION DECISION NOT TO REVIEW A FINAL INITIAL
DETERMINATION FINDING A VIOLATION OF SECTION 337; REQUEST FOR
WRITTEN SUBMISSIONS REGARDING REMEDY, BONDING, AND THE PUBLIC
INTEREST

AGENCY: U.S. International Trade Commission.
ACTION: Notice.

SUMMARY: Notice is hereby given that the U.S. International Trade Commission has
determined not to review a final initial determination (“ID”) of the presiding administrative law
judge (“ALJ”) finding a violation of section 337 in the above-captioned investigation, and is
requesting written submissions regarding remedy, bonding, and the public interest.

FOR FURTHER INFORMATION CONTACT: Clint Gerdine, Esq., Office of the General
Counsel, U.S. International Trade Commission, 500 E Street, S.W., Washington, D.C. 20436,
telephone (202) 708-2310. Copies of non-confidential documents filed in connection with this
investigation are or will be available for inspection during official business hours (8:45 a.m. to
5:15 p.m.) in the Office of the Secretary, U.S. International Trade Commission, 500 E Street,
S.W., Washington, D.C. 20436, telephone (202) 205-2000. General information concerning the
Commission may also be obtained by accessing its Internet server at http./www.usitc.gov. The
public record for this investigation may be viewed on the Commission's electronic docket (EDIS)
at http://edis.usitc.gov. Hearing-impaired persons are advised that information on this matter can
be obtained by contacting the Commission’s TDD terminal on (202) 205-1810.

SUPPLEMENTARY INFORMATION: The Commission instituted this investigation on
March 4, 2008, based on a complaint filed by Sharp Corporation (“Sharp”) of Japan. 73 Fed.
Reg. 11678. The complaint, as amended and supplemented, alleges violations of section 337 of
the Tariff Act of 1930, as amended, 19 U.S.C. § 1337, in the importation into the United States,
the sale for importation, and the sale within the United States after importation of certain liquid
crystal display devices, products containing same, and methods for using the same by reason of
infringement of certain claims of U.S. Patent Nos. 6,879,364; 6,952,192; 7,304,703; and
7,304,626. The complaint further alleges the existence of a domestic industry. The
Commission’s notice of investigation named the following respondents: Samsung Electronics



America, Inc. of Korea; Samsung Electronics America, Inc. of Ridgefield Park, New Jersey; and
Samsung Semiconductor, Inc. of San Jose, California (collectively “Samsung™).

On June 12, 2009, the ALJ issued his final ID finding a violation of section 337 by
Samsung. He also issued his recommendation on remedy and bonding during the period of
Presidential review. On June 29, 2009, Samsung and the Commission investigative attorney
(“IA”) filed petitions for review of the final ID. The IA and Sharp filed responses to the
petitions on July 7, 2009. The Commission has determined not to review the subject ID.

In connection with the final disposition of this investigation, the Commission may issue
an order that results in the exclusion of the subject articles from entry into the United States.
Accordingly, the Commission is interested in receiving written submissions that address the form
of remedy, if any, that should be ordered. If a party seeks exclusion of an article from entry into
the United States for purposes other than entry for consumption, the party should so indicate and
provide information establishing that activities involving other types of entry either are adversely
affecting it or likely to do so. For background, see In the Matter of Certain Devices for
Connecting Computers via Telephone Lines, Inv. No. 337-TA-360, USITC Pub. No. 2843
(December 1994) (Commission Opinion).

When the Commission contemplates some form of remedy, it must consider the effects of
that remedy upon the public interest. The factors the Commission will consider include the
effect that an exclusion order and/or cease and desist orders would have on (1) the public health
and welfare, (2) competitive conditions in the U.S. economy, (3) U.S. production of articles that
are like or directly competitive with those that are subject to investigation, and (4) U.S.
consumers. The Commission is therefore interested in receiving written submissions that address
the aforementioned public interest factors in the context of this investigation.

When the Commission orders some form of remedy, the U.S. Trade Representative, as
delegated by the President, has 60 days to approve or disapprove the Commission’s action. See
section 337(j), 19 U.S.C. § 1337(j) and the Presidential Memorandum of July 21, 2005, 70 Fed.
Reg. 43251 (July 26, 2005). During this period, the subject articles would be entitled to enter the
United States under bond, in an amount determined by the Commission. The Commission is
therefore interested in receiving submissions concerning the amount of the bond that should be
imposed if a remedy is ordered.

WRITTEN SUBMISSIONS: Parties to the investigation, interested government agencies, and
any other interested parties are encouraged to file written submissions on the issues of remedy,
the public interest, and bonding, and such submissions should address the recommended
determination by the ALJ on remedy and bonding. The complainant and the IA are also
requested to submit proposed remedial orders for the Commission’s consideration. Complainant
is also requested to state the dates that the patents at issue expire and the HTSUS numbers under
which the accused articles are imported. The written submissions and proposed remedial orders
must be filed no later than close of business on September 16, 2009. Reply submissions must be



filed no later than the close of business on September 23. No further submissions on these issues
will be permitted unless otherwise ordered by the Commission.

Persons filing written submissions must file the original document and 12 true copies
thereof on or before the deadlines stated above with the Office of the Secretary. Any person
desiring to submit a document to the Commission in confidence must request confidential
treatment unless the information has already been granted such treatment during the proceedings.
All such requests should be directed to the Secretary of the Commission and must include a full
statement of the reasons why the Commission should grant such treatment. See 19 C.F.R.

§ 210.6. Documents for which confidential treatment by the Commission is sought will be
treated accordingly. All nonconfidential written submissions will be available for public
inspection at the Office of the Secretary.

The authority for the Commission’s determination is contained in section 337 of the
Tariff Act of 1930, as amended, 19 U.S.C. § 1337, and in sections 210.42-46 of the
Commission’s Rules of Practice and Procedure, 19 C.F.R. §§ 210.42-46.

Marilyn R. Abbott
Secretary to the Commission

By order of the Commission.

Issued: September 9, 2009
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PUBLIC VERSION

UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

In the Matter of

CERTAIN LIQUID CRYSTAL DISPLAY
MODULES, PRODUCTS CONTAINING
SAME, AND METHODS FOR USING
THE SAME

Investigation No. 337-TA-634

™

Final Initial and Recommended Determinations

This is the administrative law judge’s Final Initial Determination under Commission rule
210.42. The administrative law judge, after a review of the record developed, finds inter alia that
there is jurisdiction and that there is a violation of section 337 of the Tariff Act of 1930, as
amended.

This is also the administrative law judge’s Recommended Determination on remedy and
bonding, pursuant to Commission rules 210.36(a) and 210.42(a)(1)(ii). Should the Commission
find a violation, the administrative law judge recommends the issuance of a limited exclusion
order barring entry into the United States of infringing liquid crystal display modules and
products containing respondents’ infringing liquid crystal display modules, including
respondents’ downstream LCD televisions, LCD computer monitors and LCD professional
displays as well as the issuance of a cease and desist order. He further recommends that the

appropriate Presidential review period bond is 100 percent of entered value.
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OPINION
L Procedural History

Sharp Corporation (Sharp) filed its complaint on January 30, 2008, naming Samsung
Electronics Co., Ltd. (SEC), Samsung Electronics America, Inc. (SEA) and Samsung
Semiconductor, Inc. (SSI) (Samsung) as respondents. In the complaint, Sharp asserted claims 5-
7 of U.S. Patent No. 6,879,364 (‘364 patent), claims 1 and 4 of U.S. Patent No. 6,952,192 (‘192
patent), claims 1, 2, 6-8, 13, 14, 16, and 17 of U.S. Patent No. 7,304,703 (‘703 patent), and
claims 10, 17, and 20 of U.S. Patent No. 7,304,626 (‘626 patent) against Samsung. On February,
27, 2008, the Commission issued the Notice of Investigation.

On March 27, 2008, Order No. 3 issued, setting a target date for completion of the
investigation of June 4, 2009 and a due date for the final initial determination of March 4, 2009.

On September 11, 2008, Samsung and Sharp agreed to certain stipulations regarding the
cost of accused products relative to the cost of downstream products, which stipulations were
adopted on September 17, 2008 in Order No. 6.

On October 9, 2008, Sharp filed a Motion for Summary Determination that it has satisfied
the economic prong of the domestic industry requirement. On November 10, 2008, Order No. 8
granted Sharp’s motion. On November 29, 2008, the Commission determined not to review
Order No. 8.

On October 30, 2008, Order No. 7 issued, which related to a stipulated order regarding
the exclusion of third party products. On November 26, 2008, Samsung and Sharp agreed to
certain stipulations regarding importation, and Order No. 12, which issued on December 10,
2008, adopted said stipulations. On February 3, 2009, Samsung and Sharp agreed to certain

stipulations regarding representative LCD modules, and Order No. 16, which issued on February



4, 2009, adopted said stipulation.

On November 24, 2008, Order No. 10 issued, requiring submissions from each of the
parties regarding the subject matter of the hearing.

Order No. 11, which issued on December 1, 2008, suspended the set dates for the
prehearing conference and evidentiary hearing. Thereafter, Order No. 14 issued on January 6,
2009, setting the dates of February 9, 10, 11, 12, 13 and Saturday February 14, if necessary, for
the prehearing conference and evidentiary hearing.

On January 15, 2009, Order No. 15 issued, extending the target date for completion of the
investigation to October 12, 2009, and thus setting the due date for the final initial determination
as June 12, 2009. On February 9, 2009, the Commission determined not to review Order No. 15.

Pursuant to Order No. 14, the prehearing conference and evidentiary hearing were
conducted from February 9, 2009 through February 14, 2009. The following claims were the
subject of the hearing: claims 5-7 of the ‘364 patent; claims 1 and 4 of the ‘192 patent; claims 1,
2,6-8, 13, 14, 16, and 17 of the 703 patent; and claims 10, 17 and 20 of the ‘626 patent. Post
hearing submissions have been filed. The matter is now ready for a final decision.

The Final Initial and Recommended Determinations are based on the record compiled at
the hearing and the exhibits admitted into evidence. The administrative law judge has also taken
into account his observation of the witnesses who appeared before him during the hearing.
Proposed findings of fact submitted by the parties not herein adopted, in the form submitted or in
substance, are rejected as either not supported by the evidence or as involving immaterial matters
and/or as irrelevant. Certain findings of fact included herein have references to supporting

evidence in the record. Such references are intended to serve as guides to the testimony and



exhibits supporting the finding of fact. They do not necessarily represent complete summaries of
the evidence supporting said findings.
IL. Jurisdiction

The administrative law judge finds that Sharp properly states a cause of action under
Section 337 of the Tariff Act of 1930. Thus, he finds that the Commission has jurisdiction over
the subject matter of this investigation. See Amgen, Inc. v. United States International Trade
Commission, 902 F.2d 1532, 1536 (Fed. Cir. 1990). The Commission has in rem jurisdiction
over the products at issue by virtue of Order No. 12 regarding the parties’ stipulation that
Samsung has imported LCD modules and finished products into the United States and does not
contest importation of such products for purposes of Section 337(a)(1)(B). Samsung also has
responded to the complaint and participated in the investigation, thereby submitting to the
personal jurisdiction of the Commission.
1. Parties

See FF 1-4.
IV.  Importation

In effect is a stipulation that the accused articles have been imported into the United
States. See Order No. 12 supra. Accordingly, this element of Section 337 has been established.
V. General Overview Of Technology In Issue

The private parties have stipulated to the following general overview of the technology of
the patents-in-issue to which the staff has no objection and which stipulation has been identified
as JX-62:

This investigation relates to various technologies used in liquid crystal displays



(LCDs), including structures used to control the formation of domains in pixels
and various techniques to turn on and provide voltages to the pixels. To place the
issues in this investigation in their proper context, this Technology Overview
section provides a brief background on the relevant operation and structure of
LCDs.

A. Basic Structure Of LCDs

Liquid crystal displays are a type of compact, light weight, low power
consumption display that is replacing the historically dominant cathode ray tube in
many image display applications. LCD development has moved towards ever
more compact LCDs, with lower manufacturing costs and higher quality images at
wider viewing angles.

At issue in ths investigation is a type of LCD commonly known as an "active
matrix" LCD. Generally, active matrix LCDs generate high resolution images
using a matrix of pixels formed by liquid crystal cells sandwiched between two
glass plates (or substrates) on which various structures are formed or mounted.
The liquid crystal cells and the glass plates are together called an "LCD panel." A
generalized depiction of an LCD panel is shown below:

As shown in the diagram above, the pixels are arranged between the glass
substrates in rows and columns, with each pixel in the diagram above being
associated with a thin film transistor switch (TFT) having gate, source and drain
(which is directly connected to the pixel electrode) terminals. The substrate on
which the TFTs are formed is commonly called the "TFT substrate." The facing
substrate is generally called the "color filter substrate" or the "common substrate”
because of the color filters (CF) and the common electrode that are generally
mounted on that substrate.



The typical transmissive LCD panel used today, such as the ones used in the
accused and domestic industry LCD modules, displays images by affecting the
transmission of light through the interplay of the LCD cell's liquid crystal
molecules and the electric field resulting from the voltage applied across the TFT
and common substrates' electrodes. Typically, an unpolarized light source
illuminates the TFT substrate from behind. The unpolarized light becomes
polarized (as illustrated below) by the transmission properties of the TFT
substrate's polarizer, resulting in the now-polarized light passing through the
liquid crystal medium and then confronting a blocking polarizer on the common
substrate (next illustration).

¥
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The liquid crystal molecules in the LCD cell, which is sandwiched between the
TFT and CF polarizers, can alter the transmitted light's polarization through a
change in their molecular orientation. Such a change in the molecules' orientation
can occur when an electric field is applied on the liquid crystal molecules, causing
electro-mechanical torques that result in an orientation shift. The picture below
shows a pixel in bright transmission mode, where the input polarization has been



almost fully transformed to the pass polarization of the CF polarizer.
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B. Vertically Aligned Liquid Crystal Displays

Most of the products at issue in this investigation contain "vertically aligned"
liquid crystal material with "negative dielectric anisotropy.” In such an LCD,
liquid crystal molecules with a negative dielectric anisotropy will tend to align
perpendicularly to the electric field upon the application of voltage, and will
therefore tend to lie parallel to the substrate surfaces when sufficient voltage is
applied. When no voltage is applied, these liquid crystal molecules are aligned
substantially vertically to an adjacent surface. The greater the voltage applied, the
more the liquid crystal molecules of the liquid crystal layer tend to align
perpendicularly to the electric filed and parallel to the substrates.

When little or no voltage is applied, vertical alignment layers in contact with the
liquid crystal material are used to initially align the liquid crystal molecules in a
vertical orientation such that the long axes of the liquid crystal molecules are
perpendicular to an adjacent surface.

When the axes of the liquid crystal molecules are oriented in a direction
substantially vertical to the substrates, no light gets through to the screen because
of the crossed configuration of the polarizers. This type of display is sometimes
called a "normally black" type display.

When a full voltage is applied to the electrodes, the long axes of the liquid crystal
molecules become aligned substantially parallel to the substrates. When the long
axes of the liquid crystal molecules are aligned substantially parallel to the



substrates, the orientation of the light passing through the liquid crystal layer is
changed from the first state of polarization to a new state of polarization, allowing
the light to pass through the second polarizer and be emitted from the front of the
LCD. Therefore, because of the crossed orientation of the polarizers in which the
second polarizer blocks light polarized by the first polarizer, the transmittance is
at its highest when the long axes of the liquid crystal molecules of the pixel are
aligned substantially parallel to the substrates.

If an "intermediate" voltage is applied, the orientation of the liquid crystal
molecules changes such that the axes of the liquid crystal molecules are neither
substantially parallel nor perpendicular to the substrates. When "tilted," the liquid
crystal molecules affect the light passing through it so that only a portion of the
light passes through the second polarizer. The amount of light depends on the
degree that the liquid crystal molecules are tilted. The degree of tilt is determined
by the magnitude of the intermediate voltage. Varying the tilt of the liquid crystal
molecules provides different shades of color and brightness (i.e., gray scales) in
the display.

C. Controlling the Voltage Applied to an LCD Pixel

In active matrix thin film transistor LCDs, conductive lines are arranged on the

. TFT substrate in rows and columns to form a matrix. At the intersection of each
row and column is a TFT. Typically, the "gate," also known as "scanning," lines

are organized in rows and "data," also known as "source," lines are organized in

columns, as shown in the basic schematic design below. The resolution of the

panel can be expressed in terms of the number of rows and columns used (e.g.,
768x1024).
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In a typical television, the voltage on the gate lines determine if the TFTs in each
row are "on" or "off," i.e.; allows the voltage from the data lines to load onto the
pixels or not. To ensure appropriate charging of the pixel electrodes, the gate
pulse's voltage needs to be high enough to turn on the TFT during the loading
period. The short-duration gate "on" signal is usually a specific high positive
voltage, while the gate "off signal is a persistent lower or zero voltage signal.
Within a row-charging period, the LCD device loads the data for the cells in a
given row by applying a specific and desired voltage to the corresponding data (or
source) lines that are connected to the source of each electrode.

To provide an adequate voltage level and drive capability to switch the TFTs in
each row, certain LCD devices employ gate drivers arranged at the sides of the
TFT substrate close to the terminals of the gate lines. Through the use of the gate
drivers, the LCD device applies the appropriate voltage levels synchronously with
the corresponding data for only so long as the data corresponding to a given row is
present on the data line. Each gate driver receives signals from components
external to the LCD panel via conductive lines extending off the panel. In turn,
the gate driver connects to the gate terminal of the TFTs through the gate lines in
the active matrix of the LCD panel.

VI.  Technology Related To The Patents-In-Issue

The private parties have stipulated to the following technology related to the patents-in-
issue which the staff has no objection and which stipulation is a portion of JX-62.

The following sections are the abstracts of each of the four patents-in-suit.

A. The ‘703 Patent

The 703 patent discloses a vertical alignment mode liquid crystal display device
having an improved viewing angle characteristic is disclosed. The disclosed
liquid crystal display device uses a liquid crystal having a negative anisotropic
dielectric constant, and orientations of the liquid crystal are vertical to substrates
when no voltage being applied, almost horizontal when a predetermined voltage is
applied, and oblique when an intermediate voltage is applied. At least one of the
substrates includes a structure as domain regulating means, and inclined surfaces
of the structure operate as a trigger to regulate azimuths of the oblique orientations
of the liquid crystal when the intermediate voltage is applied. [JX-4 (‘703 patent)
at Abstract.]



B. The ‘364 Patent

The '364 patent discloses a liquid crystal display apparatus including a pair of
substrates having electrodes and vertical alignment layers. A liquid crystal having
a negative anisotropy of dielectric is inserted between the substrates. Each
substrate has linearly arranged alignment control structures for controlling the
alignment of the liquid crystal. The alignment control structures are formed in the
form of projections or slits. Each alignment control structure is formed of a
plurality of constituent units. In addition, means for forming a boundary of
alignment of liquid crystal (singular point in director field) to control the liquid
crystal located on the alignment control structures. [JX-1 ('364 patent) at
Abstract. ]

C. The ‘192 Patent

An MVA type liquid crystal panel is slow in a response speed when a black state
at a drive voltage about 1V is switched to a low brightness halftone state at the
drive voltage about 2 to 3V. According to the invention of the ' 192 patent, in a
liquid crystal display device for driving the MVA type liquid crystal panel, when a
liquid crystal pixel at a pixel electrode is changed from a first transmittance to a
second transmittance greater than the first transmittance, a drive voltage greater
than a first target drive voltage in correspondence with a second transmittance is
applied to the pixel electrode in a first frame period of changing to the second
transmittance, and the first target display voltage is applied from a second frame
period. According to the present invention, even when either switching is
performed from a black state to a low brightness halftone state, from the black
state to a high brightness halftone state, or from the black state to a white state, a
response time is shortened, and the switching can be performed without
generating an overshoot. [JX-2 ('192 patent) at Abstract.]

D. The ‘626 Patent

The '626 patent discloses a display device and a display method. With reference
to Fig. 1, reproduced below, in the display device and the display method of the
present invention, a scanning signal line driving circuit controls falls of a scanning
signal line, so as to make level shifts occurring to pixel potentials substantially
uniform throughout display plane, the level shifts being caused by parasitic
capacitances which parasitically exist in scanning signal lines. Fall waveforms of
the scanning signal change at a change rate Sx which is a change quantity per
unittime, and by desirably setting the change rate Sx, a change rate Sx1 in the
vicinity of an input side end of the scanning signal line and a change rate SxN in
the vicinity of the other end thereof are substantially equal to each other, not being
influenced by signal delay transmission characteristic which the scanning signal

10



line possesses, like scanning signal line waveforms Vg(l,)) and Vg(N,j). [JX-3
('626 patent) at Abstract and FIG. 1.1].
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VII.  Witnesses

See FF 1-71.
VIII.  Person Of Ordinary Skill

A person of ordinary skill in the art with respect to the ‘703, ‘364, ‘192, and ‘626 patents
has a bachelor’s degree in engineering or the equivalent, with several years of experience
making, designing, researching, and/or working with liquid crystal displays. (Silzars, Tr. at 105-
105; Stewart, Tr. at 732-733.)
IX. 703 Patent

The 703 patent (JX-4) issued with twenty-three claims
A. Claims At Issue

Asserted claims 1, 2, 6, 7, 8, 13, 14, 16 and 17 are in issue. Asserted independent claim 1‘
recites:

1. A liquid crystal display device, comprising: a first substrate and
a second substrate for sandwiching a liquid crystal having a
negative dielectric constant anisotropy, and molecules of the liquid
crystal aligning in a direction vertical to the first and second
substrates when no voltage is applied, said first substrate including
first domain regulating means for regulating azimuths of
orientations of said liquid crystal molecules when a voltage is
applied to said liquid crystal, said azimuths of orientations being
defined as alignments of respective ones of said molecules in a
horizontal plane generally parallel to planes of the first and second
substrates, and said second substrate including second domain
regulating means for also regulating said azimuths of the
orientations of said liquid crystal molecules when a voltage is
applied to said liquid crystal, wherein when vertically seen to the
substrates, said first domain regulating means includes first line
portions and second line portions, said first line portions being
extended in a first direction, said second line portions being
extended in a second direction different from said first direction,
said second domain regulating means includes third line portions
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and fourth line portions, said third line portions being extended in
said first direction, said fourth line portions being extended in said
second direction, said first and third line portions being arranged to
be neighbored and to be approximately parallel to each other, and
said second and fourth line portions being arranged to be
neighbored and to be approximately parallel to each other, and
wherein said azimuths of the orientations are regulated according
to respective directions of said line portions.

Dependent claim 2 recites:

2. A liquid crystal display device according to claim 1, said first
and second domain regulating means includes protrusions,
depressions, slits, or combinations thereof.

Dependent claim 6 recites:

6. A liquid crystal display device according to claim 1, wherein
said line portions of said first and second domain regulating means
are repeatedly arranged with a predetermined pitch respectively on
said first and second substrates.

Dependent claim 7 recites:

7. A liquid crystal display device according to claim 6, wherein
said first and second domain regulating means are offset by half of
said predetermined pitch.

Dependent claim 8 recites:

8. A liquid crystal display device according to claim 1, wherein
said line portions of said first and second domain regulating means
are bent in a generally zigzag shape.

Independent claim 13 recites:

13. A liquid crystal display device comprising: a first substrate and
a second substrate for sandwiching a liquid crystal having a
negative dielectric constant anisotropy, and molecules of the liquid
crystal aligning in a direction vertical to the first and second
substrates when no voltage is applied, said first substrate including
first domain regulating means for regulating azimuths of the
orientations of said liquid crystal when a voltage is applied to said

13



liquid crystal, said azimuths of orientations being defined as
alignments of respective ones of said molecules in a horizontal
plane generally parallel to planes of the first and second substrates,
and said second substrate including second domain regulating
means for also regulating said azimuths of the orientations of said
liquid crystal when a voltage is applied to said liquid crystal,
wherein when vertically seen to the substrates, said first domain
regulating means includes first line portions and second line
portions, said first line portions being extended in a first direction,
said second line portions being extended in a second direction
different from said first direction, said second domain regulating
means includes third line portions and fourth line portions, said
third line portions being extended in said first directions, said
fourth line portions being extended in said second direction, said
first and third line portions being arranged to be neighbored and to
be approximately parallel to each other, said second and fourth line
portions being arranged to be neighbored and to be approximately
parallel to each other, and all of said first, second, third, and fourth
line portions existing within each of a plurality of pixels, and
wherein said azimuths of the orientations are regulated according
to respective directions of said line portions.

Dependent claim 14 recites:
14. A liquid crystal display device according to claim 13, wherein
said line portions of said first and second domain regulating means
are arranged with a predetermined pitch respectively on said first
and second substrates.

Dependent claim 16 recites:
16. A liquid crystal display device according to claim 14, wherein
said line portions of said first and second domain regulating means
are bent in a generally zigzag shape.

Dependent claim 17 recites:
17. A liquid crystal display device according to claim 14, wherein

said line portions of said first and second domain regulating means
are offset by half of said predetermined pitch.
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B. Claim Construction

Claim construction is a question of law. Markman v. Westview Instruments, Inc., 52 F.3d

967, 979 (Fed. Cir. 1995) (en banc), aff’d, 517 U.S. 370 (1996) (Markman); see Cybor Corp. v.

FAS Techs., Inc., 138 F.3d 1448, 1455 (Fed. Cir. 1998). In construing claims, a court should

look to intrinsic evidence consisting of the language of the claims, the specification and the
prosecution history as it “is the most significant source of the legally operative meaning of
disputed claim language.” Vitronics Corp. v. Conceptronic, Inc., 90 F.3d 1576, 1582 (Fed. Cir.
1996) (Vitronics); see Bell Atl. Network Servs., Inc. v. Covad Commc’n. Group, Inc., 262 F.3d
1258, 1267 (Fed. Cir. 2001). Claim construction is a matter of resolution of disputed meanings
and technical scope, to clarify and, when necessary, to explain what the patentee covered by the

claims” See U.S. Surgical Corp. v. Ethicon, Inc., 103 F.3d 1554, 1568 (Fed. Cir. 1997).

Thae claims themselves “provide substantial guidance as to the meaning of particular

claim terms.” Phillips v. AWH Corp., 415 F.3d 1303, 1314 (Fed. Cir. 2005) (Phillips), citing

Vitronics, 90 F.3d at 1582. It is essential to consider a claim as a whole when construing each
term, because the context in which ;1 term is used in a claim “can be highly instructive.” Id. In
construing claims, the administrative law judge should first look “to the words of the claims
themselves . . . to define the scope of the patented invention.” Vitronics., 90 F.3d at 1582; see
generally Phillips, 415 F.3d at 1312-13. Claim terms “are generally given their ordinary and
accustomed meaning.” Vitronics, 90 F.3d at 1582. Moreover, each term of a claim should be

given its own meaning. See Merck & Co. v. Teva Pharm., USA, Inc., 395 F.3d 1364, 1372 (Fed.

Cir. 2005), cert. denied 546 U.S. 972 (2005). (Merck & Co.) (“A claim construction that gives

meaning to all the terms of the claim is preferred over one that does not do s0.”).
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In Pause Technology, Inc. v. T.V., Inc., 419 F.3d 1326 (Fed. Cir. 2005) the Court stated:

.. . in clarifying the meaning of claim terms, courts are free to use
words that do not appear in the claim so long as “the resulting
claim interpretation . . . accord[s] with the words chosen by the
patentee to stake out the boundary of the claimed property.” Cf.
Renishaw PLC v. Marposs Societ4 per Azioni, 158 F.3d 1243,
1248 (Fed. Cir. 1998) (noting that “[w]ithout any claim term
susceptible to clarification . . . there is no legitimate way to narrow
the property right™).

Id. at 1333. Also, claim terms are presumed to be used consistently throughout the patent, such
that the usége of the term in one claim can often illuminate the meaning of the same term in other

claims. Research Plastics. Inc. v. Federal Packaging Corp., 421 F.3d 1290, 1295 (Fed. Cir. 2005)

(Research Plastics).

The ordinary meaning of a claim term may be determined by reviewing a variety of
sources, which may include the claims themselves, dictionaries and treatises, the written

description, the drawings and the prosecution history. Ferguson Beauregard/Logic Controls.v. .

Mega Sys., LLC, 350 F.3d 1327, 1338 (Fed. Cir. 2003). “Dictionaries...are often useful to assist

in understanding the commonly understood meaning of words and have been used both by our
court and the Supreme Court in claim interpretation.” Phillips, 415 F.3d at 1322. The use of a
dictionary, however, may extend patent protection beyond what should properly be afforded by a
patent. Also, there is no guarantee that a term is used in the same way in a treatise as it would be
by a patentee. [d. Moreover, the presumption of ordinary meaning will be “rebutted if the
inventor has disavowed or disclaimed scope of coverage, by using words or expressions of

manifest exclusion or restriction, representing a clear disavowal of claim scope.” ACTV. Inc. v.

- Walt Disney Co., 346 F.3d 1082, 1091 (Fed. Cir. 2003).
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The presence of a specific limitation in a dependent claim raises a presumption that the
limitation is not present in the independent claim. Phillips, 415 F.3d at 1315. This presumption
is especially strong when the only difference between the independent and dependent claims is

the limitation in dispute. SunRace Roots Enter. Co., Ltd. v. SRAM Corp., 336 F.3d 1298, 1303

(Fed. Cir. 2003) (SunRace). Moreover, “claim differentiation takes on relevance in the context
of a claim construction that would render additional, or different, language in another
independent claim superfluous.” AllVoice Computing PLC v. Nuance Comme’ns, Inc., 504 F.3d
1236, 2007 U.S. App. LEXIS 23949, at *23 (Fed. Cir. 2007). In addition, a claim construction
that gives meaning to all the terms of a claim is preferred over one that does not do so. See
Merck & Co. 395 F.3d at 1372; Alza Corp. v. Mylan Labs. Inc., 391 F.3d 1365, 1370 (Fed. Cir.
2004) (Alza) (affirming the distrigt court’s rejection of both parties’ claim construction where
those constructions meant that “tile inclusion of the V;ford ‘base’ in the claims would be
redundant”). Differences between the claims are helpful in understanding the meaning of claim
terms. Phillips, 415 F.3d at 1314.

The preamble of a claim may be significant in interpreting a claim. Thus, “a claim

preamble has the import that the claim as a whole suggests for it.” Bell Commc’ns Research, Inc.

v. Vitalink Comme’ns Corp., 55 F.3d 615, 620, 34 U.S.P.Q.2d 1816, 1820 (Fed. Cir. 1995). If
said preamble, when read in the context of an entire claim, recites limitations of the claim, or if
the claim preamble is “necessary to give life, meaning, and vitality” to the claim, then the claim

preamble should be construed as if in the balance of the claim. Kropa v. Robie, 187 F.2d 150,

152 (CCPA 1951) (Kropa); see also Rowe v. Dror, 112 F.3d 473, 478 (Fed. Cir. 1997) (Rowe);

Corning Glass Works v. Sumitomo Elec. U.S.A.. Inc., 868 F.2d 1251, 1257 (Fed. Cir. 1989)
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(Corning Glass). Indeed, when discussing the “claim” in such a circumstance, there is no
meaningful distinction to be drawn between the claim preamble and the rest of the claim, for only
together do they comprise the “claim.” If, however, the body of the claim fully and intrinsically
sets forth the complete invention, including all of its limitations, and the preamble offers no
distinct definition of any of the claimed inventiorfs limitations, but rather merely states, for
example, the purpose or intended use of the invention, then the preamble may have no
significance to claim construction because it cannot be said to constitute or explain a claim
limitation. See Rowe, 112 F.3d at 478; Corning Glass, 868 F.2d at 1257; Kropa, 187 F.2d at 152.

In Pitney Bowes Inc. v. Hewlett-Packard Co., 182 F.3d 1298, 1306 (Fed. Cir. 1999)

(Pitney Bowes), the preamble statement that the patent claimed a method of or apparatus for
“producing on a photoreceptor an image of generated shapes made up of spots” was not merely a
statement describing thie invention’s intended field of use. Instead, the Court found that said
statement was intimately meshed with the ensuing language in the claim; and that, for example,
both independent claims concluded with the clause “whereby the appearance of smoothed edges
are given to the generated shapes.” Id. Because this was the first appearance in the claim body of
the term “generated shapes,” the Court found that the term could only be understood in the
context of the preamble statement “producing on a photoreceptor an image of generated shapes
made up of spots.” Id. Similarly, the Court found that the term “spots” was initially used in the
preamble to refer to the elements that made up the image of generated shapes that were produced
on the photofeceptor; that the term “spots” then appeared twice in each of the independent
claims; and that the claim term “spots” referred to the components that together made up the

images of generated shapes on the photoreceptor and was only discernible from the claim
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preamble. Id. The Court concluded that in such a case, it was essential that the preamble and the
remainder of the claim be construed as one unified and internally consistent recitation of the
claimed invention. Id. |

The specification of a patent “acts as a dictionary” both “when it expressly defines terms
used in the claims” and “when it defines terms by implication.” Vitronics, 90 F.3d at 1582. For
example, the specification “may define claim terms by implication such that the meaning may be
found in or ascertained by a reading of the patent documents.” Phillips, 415 F.3d at 1323 quoting

Iredto Access, Inc. v. Echostar Satellite Corp., 383 F.3d 1295, 1300 (Fed. Cir. 2004).

Importantly, a person of ordinary skill in the art is deemed to read the claim term not only in the
context of the particular claim in which the disputed term appears, but in the context of the entire
patent, including the specification. Phillips, 415 F.3d at 1314. Whatever ambiguity may exist
with respect to the claim langcage may be resolved by an examination of the specification.

Teleflex, Inc. v. Ficosa N. Am. Corp., 299 F.3d 1313, 1325 (Fed. Cir. 2002) (“The specification

may assist in resolving ambiguity where the ordinary and accustomed meaning of the words used
in the claims lack sufficient clarity to permit the scope of the claim to be ascertained from the
words alone.”)

A patentee may deviate from the conventional meaning of a particular claim term by
making the intended meaning of a particular claim term clear (1) in the specification or (2) during

the patent’s prosecution history. Lear Siegler, Inc. v. Aeroquip Corp., 733 F.2d 881, 889 (Fed.

Cir. 1984). If using a definition that is contrary to the definition given by those of ordinary skill
in the art, however, the patentee’s specification must communicate a deliberate and clear

preference for the alternate definition. Kumar v. Ovonic Battery Co., Inc., 351 F.3d 1364, 1368
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(Fed. Cir. 2003), citing Apple Computers. Inc. v. Articulate Sys.. Inc., 234 F.3d 14, 21 n.5 (Fed.

Cir. 2000). In ascribing to an alternative definition rather than the ordinary meaning, the intrinsic
evidence must “clearly set forth” or “clearly redefine” a claim term so as to put one reasonably
skilled in the art on notice that the patentee intended to so redefine the claim term. Bell Atl.

Network Servs.. Inc. v. Covad Communs. Group. Inc., 262 F.3d 1258, 1268 (Fed. Cir. 2001).

The prosecution history, including “the prior art cited,” is “part of the ‘intrinsic

23

evidence.”” Phillips, 415 F.3d at 1317. The prosecution history “provides evidence of how the
inventor and the PTO understood the patent.” Id. Thus, the prosecution history can often inform
the meaning of the claim language by demonstrating how an inventor understood the invention

and whether the inventor limited the invention in the course of prosecution, making the claim

scope narrower than it would be otherwise. Vitronics, 90 F.3d at 1582-83; see also Chimie v.

PPG Indus., Inc., 402 F.3d 1371, 1384 (Fed. Cir. 2005) (“The purpose of consulting the

prosecution history in construing a claim is to exclude any interpretation that was disclaimed
during prosecution” quoting ZMI Corp. v. Cardiac Resuscitator Corp., 844 F.2d 1576, 1580 (Fed.

Cir. 1988)); Southwall Techs., Inc. v. Cardinal IG Co., F.3d 1570, 1576 (Fed. Cir. 1995); see also

Verizon Servs. Corp. v. Vonage Holdings Corp., 503 F.3d 1295, 1306 (Fed. Cir. 2007), citing

Microsoft Corp. v. Multi-tech Sys., Inc., 357 F.3d 1340, 1350 (Fed. Cir. 2004) (“We have held

that a statement made by the patentee during prosecution history of a patent in the same family as

the patent-in-suit can operate as a disclaimer.”) The Federal Circuit in Texas Instruments Inc. v.

U.S.LT.C., 988 F.2d 1165 (Fed. Cir. 1993), stated:

As a general proposition, prosecution history estoppel is based
upon a showing that an applicant amended a claim to avoid a cited
prior art reference. ... Amendment of a claim in light of a prior art
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reference, however, is not the sine qua non to establish prosecution
history estoppel. Unmistakable assertions made by the applicant to
the Patent and Trademark Office (PTO) in support of patentability,
whether or not required to secure allowance of the claim, also may
operate to preclude the patentee from asserting equivalency
between a limitation of the claim and a substituted structure or
process step.

(emphasis added) Id. at 1174 (internal citations omitted); see also Forest Labs, Inc. v Abbott

Labs, 239 F.3d 1305, 1313-14 (stating that “arguments made during prosecution lead to the

conclusion that the claims should be limited to their literal scope™); Bayer AG v. Elan Pharm.

Corp., 212 F.3d 1241, 1252 (Fed. Cir. 2002); Wang Lab., Inc. v. Mitsubishi Elecs.. Inc., 103 F.3d

1571, 1578 (Fed. Cir. 1997). The prosecution history includes any reexamination of the patent.
Intermatic Inc. v. Lamson & Sessions Co., 273 F.3d 1355, 1367 (Fed. Cir. 2001).

In addition to the intrinsic evidence, the administrative law judge may consider extrinsic
evidence when interpreting the claims. Extrinsic evidence consists of all evidence external to the
patent and the prosecution history, including inventor testimony and expert testimony. This
extrinsic evidence may be helpful in explaining scientific principlés, the meaning of technical
terms, and terms of art. See Vitronics, 90 F.3d at 1583; Markman, 52 F.3d at 980. However,
“[e]xtrinsic evidence is to be uéed for the court’s understanding of the patent, not for the purpose
of varying or contradicting the terms of the claims.” Markman, 52 F.3d at 981. Also, the Federal
Circuit has viewed extrinsic evidence in general as less reliable thanrthe patent and its
prosecution history in determining how to read claim terms. Phillips, 415 F.3d at 1318. In
addition, while extrinsic evidence may be useful, it is unlikely to result in a reliable interpretation
of patent claim scope unless considered in the context of the intrinsic evidence. Phillips, 415

F.3d at 1319.

21



In Nystrom v. Trex Company, 424 F.3d 1136 (Fed. Cir. 2005), the Court stated:

... as explained in Phillips, Nystrom is not entitled to a claim
construction divorced from the context of the written description
and prosecution history. The written description and prosecution
history consistently use the term “board” to refer to wood decking
materials cut from a log. Nystrom argues repeatedly that there is
no disavowal of scope of the written description or prosecution
history. Nystrom’s argument is misplaced. Phillips, 415 F.3d at
1321 (“The problem is that if the district court starts with the broad
dictionary definition in every case and fails to fully appreciate how
the specification implicitly limits that definition, the error will
systematically cause the construction of the claim to be unduly
expansive.”). What Phillips now counsels is that in the absence of
something in the written description and/or prosecution history to
provide explicit or implicit notice to the public—i.e., those of
ordinary skill in the art— that the inventor intended a disputed term
to cover more than the ordinary and customary meaning revealed
by the context of the intrinsic record, it is improper to read the term
to encompass a broader definition simply because it may be found
in a dictionary, treatise, or other extrinsic source. Id.

Id. at 1144-45. In Free Motion Fitness Inc.’v. Cybex Int’l Inc., 423 F.3d 1343 (Fed. Cir. 2005),

the Court concluded that:

under Phillips, the rule that “a court will give a claim term the full
range of its ordinary meaning”, Rexnord Corp. v. Laitram Corp.,
274 F.3d 1336, 1342 (Fed.Cir. 2001), does not mean that the term
will presumptively receive its broadest dictionary definition or the
aggregate of multiple dictionary definitions. Phillips, 415 F.3d at
1320-1322. Rather, in those circumstances, where references to
dictionaries is appropriate, the task is to scrutinize the intrinsic

~ evidence in order to determine the most appropriate definition.

Id. at 1348-49. In Network Commerce, Inc. v. Microsoft Corp., 422 F.3d 1353 (Fed. Cir. 2005),

the Court concluded:

As we recently reaffirmed in Phillips, “conclusory, unsupported
assertions by experts as to the definition of a claim term are not
useful to a court.” Phillips, 415 F.3d at 1318. Here [expert]
Coombs does not support his conclusion [the “download
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component” need not contain the boot program] with any
references to industry publications or other independent sources.
Moreover, expert testimony at odds with the intrinsic evidence
must be disregarded. Id. (“[A] court should discount any expert
testimony that is clearly at odds with the claim construction
mandated by . . . the written record of the patent.” (internal
quotations and citation omitted). That is the case here.

Id. at 1361.

Patent claims should be construed so as to maintain their validity. However, that maxim
is limited to cases in which a court concludes, after applying all the available tools of claim
construction, that the claim is still ambiguous. Phillips, 415 F.3d at 1327. If the only reasonable
interpretation renders the claim invalid, then the claim should be found invalid. See, e.g., Rhine

v. Casio, Inc., 183 F.3d 1342, 1345 (Fed. Cir. 1999).

There are three claim terms in dispute: (1) “domain regulating means . . .” (2) “line
portions,” and (3) “neighbored.”
1. “domain regulating means . . .”

The first claim term in dispute “domain regulating means” is recited in all asserted claims
1,2, 6-8, 13, 14, 16 and 17 of the ‘703 patent through independent claims 1 and 13. Said term is
recited in the following portion of independent claims 1 and 13, as follows:

said first substrate including first domain regulating means

for regulating azimuths of orientations of said liquid crystal

molecules when a voftage is applied to said liquid crystal, said
azimuths of orientations being defined as alignments of respective

ones of said molecules in a horizontal plane generally parallel to
planes of the first and second substrates, and

said second substrate including second domain regulating

means for also regulating said azimuths of the orientations of said
liquid crystal when a voltage is applied to said liquid crystal,
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(JX-4 at 93:57-63, 95:1-4 (emphasis added).)

The parties’ proposed constructions for the claimed phrase “domain regulating means” as

set forth by the staff (SBr at 2) are the following:

Staff’s Construction

Sharp’s Construction

Samsung’s Construction

11296

Structure: One or more
of a protrusion, slit,
dent, depression, or
edge of a pixel
electrode, in a non-
rubbed VA type display,
or equivalents thereof.

Function: forming
liquid crystal domains
when voltage is applied
to the liquid crystal.

11296

Structure: One or more of a
protrusion, slit, dent,
depression, or edge of a
pixel electrode, in a non-
rubbed VA type display, or
equivalents thereof.

Function: Regulating
azimuths of orientations of
liquid crystal molecules
when a voltage is applied -
to the liquid crystal in
order to form domaius.

Structures that regulate the formation
of domains in liquid crystal
molecules, where at least one domain
regulating means has an inclined
surface

There is only one point of contention between the private parties’ proposed construction, viz.

whether at least one of the claimed pair of domain regulating means must include an inclined

surface.

Complainant argued that the claim language confirms complainant’s and the staft’s

construction of “domain regulating means;” that there is no dispute that the specification of the

703 patent repeatedly discloses embodiments excluded under Samsung’s construction because

the specification does not equate vertical surfaces with inclined surfaces; that nothing in the

specification of the ‘703 patent disclaims embodiments where slits are used on both substrates;

and that the prosecution histories of the ‘703 patent and its parent contradict Samsung’s
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construction. (CBr at 22-36.)

Samsung argued that the intrinsic evidence supports Samsung’s construction, and not
Sharp’s construction. (RBr at 116-34.) It is also argued that it does not matter whether or not
“domain regulating means” is a means plus function limitation. (Tr. at 83-5.)

The staff argued that the claimed function of “domain regulating means” is “regulating
azimuths of orientations of liquid crystal molecules when a voltage is applied to said liquid
crystal” which is equivalent to “forming liquid crystal domains;” that the specification of the
703 patent discloses the following structures as corresponding to the claimed domain regulating
function: protrusions, slits, dents, depressions, and the edges of pixel electrodes; and that the
703 patent discloses domain regulating means with slits on both electrodes in FIGS. 12A and
79A. (SBr at 12-13.)

The term “domain regulating means” is writter.-in means-plus-function format, and thus

its construction is governed by 35 U.S.C. § 112, 9 6. Greenberg v. Ethicon Endo-Surgery. Inc., 91

F.3d 1580, 1584 (Fed. Cir. 1996) (holding that the use of the term “means” creates a presumption
that the claim is governed by § 112, § 6). A means-plus-function element is construed in a
two-step process. “The first step in interpretation of the claim is determination of the meaning of

the words used to describe the claimed function.” Multiform Desiccants, Inc. v. Medzam Ltd.,

133 F.3d 1473, 1479 (Fed. Cir. 1998). The second step in construing a means-plus-function

element is to examine the specification and identify the structures disclosed in the specification

that are necessary to performing the claimed function. See, e.g., Asyst Techs.. Inc. v. Empak,

Inc., 268 F.3d 1364, 1374-76 (Fed. Cir. 2001).
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As the plain language of the claims indicate to a person of ordinary skill in the art, the
703 patent uses the term “domain regulating means” to encompass the structures performing the
function of regulating azimuths of orientations of liquid crystal molecules when a voltage is
applied to the Hquid crystal. As testified by complainant’s expert Silzars:

Q. Please explain what's at CDX-23.

A. This is, again, an excerpt from the patent, from claim 1
specifically, that states that the first domain regulating means is for
regulating azimuths of orientation and so on. The function that I
identify from this is of course the word regulating azimuths of
orientation, and it has to be of liquid crystal molecules. That's
what we're talking about. And it has to be in order to form

domains, because that is the subject of the sentence which is to —
first domain regulating means. The only — domain regulating

means, by definition, has to form domains.

(Tr. at 120 (emphasis added).) The administrative law judge finds nothing in the language such
that one of ordinary skill in the art would read the claims of the ‘703 patent to require that one of
the domain regulating means must have an inclined surface as respondents argued. This is
confirmed by the plain language of claims 1 and 13 because the “first domain regulating means”
and “the second domain regulating means” clearly possess the same meaning and no distinction
is made in the claims as to what structures correspond to the “first domain regulating means” as
opposed to what structures correspond to the “second domain regulating means.” Thus,
according to the language of the claims, one type of structure on both substrates can satisfy the
first and second domain regulating means limitation, or two different types of structures can
satisfy the first and second domain regulating means limitation. Hence, the administrative law
judge finds that the language of claims 1 and 13 contradicts respondents’ construction that one of

the domain regulating means must have an “inclined surface.” In addition, the administrative
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law judge finds that language of claim 2 also contradicts respondents’ construction. Thus, claim

2, which depends from claim 1, claims first and second domain regulating means, including

protrusions, depressions, slits, or combinations thereof. (JX-4 at 94:17-19.) Hence, claim 2

plainly indicates that the “domain regulating means™ on both the first and second substrates of

said means can be slits.

Respondents’ expert Flasck testified at the hearing that slits do not have inclined surfaces.

Thus he testified:

Q. So would then a vertical surface of a slit also be included?

A. There is no vertical surface of a slit.

Q. Oh, you mean the slit in the electrode doesn't have any vertical
surfaces on the sides?

A. I believe everybody in this case agrees that there are no inclined
surfaces on a slit. ;
And why is that?

A. I've heard testimony from your expert to that effect, I certainly

believe that, the patent actually shows that down below a certain
thickness, even of a protrusion, the effects go away. This -- so the
minimum effective height is, I believe, something around 1600
angstroms, if [ remember correctly, in the graphs in the patent.

But I think there's agreement among your expert and, certainly, me

that slits have no inclined surfaces.

(Tr. at 1452-53 (emphasis added).)

Based on the foregoing, the administrative law judge finds that a person of ordinary skill

in the art would find nothing in the language of the claims of the ‘703 patent that would require

one of the domain regulating means to have an inclined surface.

27



Referring to the specification of the ‘703 patent, the administrative law judge finds that a
person of ordinary skill in the art would conclude that the structures disclosed in the ‘703 patent
for performing the domain regulating means function would include one or more of a protrusion,
slit, dent, depression, or edge of a pixel electrode, in a non-rubbed VA type display, or
equivalents thereof. Thus the specification of the ‘703 patent discloses the following structures
as corresponding to the claimed domain regulating means function: protrusions, slits, dents,
depressions, and the edges of pixel electrodes. (JX-4, FIGS. 9-12, 14B, 38-39, 42, 44, 45, 49-52,
54-56, 58, 60, 63, 66, 67-68, 71-76, 92-93, 96-98, 99-101, 163, and related text; JX-4 at 19-22,
27,46.) In particular, the administrative law judge finds that the specification of the ‘703 patent
discloses, in Figures 12A and 79A-B, domain regulating means with slits on both substrates,
where domain regulating means on neither substrate include an inclined surface. (JX-4 at FIGS.
12A and 79B.) Specifically, the ‘703 patent specification discloses in referenice to Figure 12A
that “ITO electrodes 41 and 42 on both substrates or one of the substrates are slitted.” (JX-4 at
20:55-56 (emphasis added).) The ‘703 patent specification discloses in Figures 79A and 79B
that slits can be used as the domain regulating means on both the first and second substrate:

FIGS. 79A and 79B are diagrams showing an arrangement of the
slits 21 of the electrodes 12, 13 and the CS electrode units 35
according to a modification of the 14th embodiment. FIG. 79A isa
top plan view and FIG. 79B is a sectional view. The slits 21
function as a domain regulating means and are preferably masked
for preventing the light leakage therethrough.
(JX-4 at 42:61-67 (empbhasis added).) Furthermore, according to the ‘703 patent specification:
When a domain regulating means is formed on one substrate or
both substrates, protrusions, dents, or slits can be formed like a

unidirectional lattice with a predetermined pitch among them. In
this case, when the protrusions, dents, or slits are a plurality of
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protrusions, dents, or slits bent at intervals of a predetermined

cycle, orientation division can be achieved more stably. Moreover,

when the protrusions, dents, or slits are located on both substrates,

they should preferably be arranged to be offset by a half pitch.
(JX-4 at 21:53-61 (emphasis added).)

In addition, respondents’ expert Flasck admitted that Figures 12A and 79A-B of the 703
patent disclose domain regulating means with slits on both substrates and that the domain
regulating means in said ﬁgures do not have inclined surfaces. Specifically, respondents’ expert
Flasck testified:

Q. Now, Mr. Flasck, you reviewed the '703 patent, right?

A. Yes.

Q. And the '703 patent in the specification describes slits as a domain
regulating means, right?

A. Yes, slit is described as a domain regulating means in the '703.

Q. And the 703 patent also describes slits on both substrates as
domain regulating means?

A. It shows slits on both sides as domain regulating means, but in the
context of the '703 patent, there must be an inclined plane on one
of the domain regulating means.

Q. Can we pull up Figure 12A of the '703 patent, which is JX-4?7 We
have Figure 12A of the '703 patent on the screen, Mr. Flasck, and
my question is are there any inclined planes in Figure 12A?

A. No. I believe the specification describes that as slits on both sides.

Q. Could we pull up Figure 79A of the '703 patent — excuse me, 79B,
same page.

Mr. Flasck. do elements 21 in Figure 79B represent slits on both
substrates?
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