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PREFACE

In recent years, state and local governnent officials have
expressed concern over the extent to which federal laws and
regul ations constrain their actions and inpose costs on their
jurisdictions. To assist the House Budget Commttee Task Force
on Sate and Local (overnnents in evaluating these concerns,
Representatives Hizabeth Holtzman and Norman Y. Mneta re-
quested the Gongressional Budget Cifice to prepare this study.
The paper discusses different types of constraints and assesses
what mght be involved in nmeasuring their costs and benefits.
It also outlines sone policy options that the QGongress m ght
consider if there is a consensus that intergovernnental con-
straints do pose a problem In keeping wth CBO's nandate to
provi de objective analysis, this paper nakes no recommendations.

Federal (onstraints on Sate and Local Governnents was
witten by Peggy L. Quciti of CBO's Human Resources and Com
muni ty Devel opnent Oivision under the supervision of Robert D
Reischauer and David S Mindel. Several other people, both at
cBO and el sewhere, contributed to this report. In particular,
the author wshes to thank Catherine Lovell and her associates
at the University of Galifornia-R verside who are doing research
on the effects of federal and state nandates on local govern-
nents. They generously shared their work in progress and hel ped
clarify many issues. Qher people who provided valuable
criticisminclude San Collender, Afred ritt, Rchard Gabler,
Sophi e Korczyk, Martin Levine, Robert Levine, Dave O'Neill, and
(harles Seagrave. The paper was typed by Jill Bury and edited
by Johanna Zachari as.

AiceM Rvlin
D rector

March 1979
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FEDERAL GONSTRAI NTS AS AN | SSLE

The constraints that federal laws and regul ations inpose on
state and local government actions are a subject of concern to
both state and local officials and to Menbers of (ongress. As
federal financial support of state and local functions has
increased, and as federal regulatory policy has expanded, SO t00
has the nunber of federal constraints. Qitics contend that
certain constraints inpose excessive costs and require actions
that are counterproductive to the achievement of federal pro-
grams' goals. They also argue that the extensive use of con-
straints conpromses the principles of local self-governance and
political accountability.

The counter argunent is that constraints are necessary to
further inportant national social and economc goals. Wile
contending that nost regulations are appropriate given the ex-
pansion In federal responsibilities, some constraints mght
neverthel ess be criticized for being ineffective in furthering
federal goals.

TYPES (F CONSTRAI NTS

There are two general types of federal constraints on state
and local action—mandates and contractual obligations:

0 Mndates, the more coercive of the two types, are direct
Tederal orders that state and local governnents nust
follom Mst nandates are the result of court decisions
interpreting the CGonstitution;, for exanple, directives
to provide legal counsel to the indigent, or orders to
desegregate school s. Sone, but not nany, nandates
derive directly fromfederal law Exanples include the
various |laws prohibiting discrimnation in enploynent,
and the Safe Drinking Water Act of 1974, requiring that
drinking water be tested for inpurities and that
corrective steps be taken whenever necessary.
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0 (ontractual obligations include constraints inposed as a
resurt of agreenents between the federal government and
state and local governments.  Such agreenents are
general |y pronpted by the availability of federal grants
In aid "~ Oonditions are sé%emfled as prerequisites for
program participation. ne conditions are "program
specific", that is, they specify when and how noney for
a certain programis to be spent to insure consistency
wth stated objectives. Qher conditions are generally
aﬁpl icable to grant prograns; their purpose is to insure
that all federally funded activities are consistent wth
broad national goals, such as nondiscrimnation and en-
vironnental protection. MNot all contractual obligations
stem from grant-in-aid prograns.  Sone, for exanple,
arise as a result of federal regulatory prograns. For
exanpl e, under the Qccupational Safety and Health pro-
gram states have the option of assumng admnistrative
I eSponsi bI|I'[3/, erow ded they agree to abide by certain
federal standards and guidel i nes.

ANALYS S CF GC5TS AND BENEFI TS

Federal constraints involve costs, sone of which fall on
state and local governnents. A present, little is known about
the magnitude or distribution of these costs, although interest
in devel oping an aggregate cost figure is great. Such an esti-
mate woul d be very difficult to produce, since it would involve
conpiling a full invent orTy of constraints, as well as devel oping
accept abl e net hodol ogi es for estinmating costs. Furthernore, the
useful ness of such an_aﬂgregate figure would be limted, since
decisions are made wth respect to specific laws and regul a-
tions. Mreover, a judgnent about whether or not these costs
are excessive could not be made wthout a corresponding analysis
of benefits and a review of possible alternatives.

Estinmating the state and local costs and benefits resulting
fromspecific Taws or regulations is difficult. Mny different
types of effects——some of which are not readily measured--have
to be considered. For exanple, analyses ought to take into
account private as well as Bubllc, indirect as well as direct,
intangible as well as tangible, and continuing as well as one-
tine costs and benefits.
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Furthermore, increnental costs shoul d be distinguished fr_m
total costs. iy those costs and benefits associated wth
actions that would not have occurred were there no federal
intervention should be attributed to a nandate or to a condition
of aid Snce there is overlap in the constituencies of policy-
nakers at the federal, state, and local |evels, it is not sur-
prising that nmany constraints require actions that at |east sone
state and local governments would have taken anyway.

Total and increnental costs may also differ, because of a
redundancy in federal requirenents. For exanple, as a condition
for receiving federal aid, a state or locality nay be required
to prove conpliance wth an already existing federal law ~Qnly
those costs and benefits associated with a change in conpliance
can be attributed to the newer program

~The distribution of effects anong jurisdictions is another
consideration in the analysis of costs and benefits stemmng
from intergovernnental constraints. Analyses based on data
aggregated at the national level may prove insufficient to the
federal policymaker who wants to know not only whether a given
course of action nakes sense overall, but aso whether it
| NPOSEeS unacceptably heavy burdens on specific jurisdictions.

PQLI CY GPTI ONS

Qitics who contend that intergovernnental constraints pose
a problemwant the (ngress and the Executive Branch to consider
changes in decisionmaking procedures and policies that would
|over the nunber of constraints, increase their efficacy, and
lighten the financial burdens they inpose. There are several
approaches the (ongress mght consider in response to this
| SSue.

The first alternative is to take no explicit action, rely-
ing instead on the political process to prevent or change |aws
or regulations that inpose excessive burdens on state and |ocal
governments.

A second course that the Congress mght consider is to
alter decisionmaking processes so that concerns about con-
straints on state and local governnents are nore likely to be
addressed.  Possi bl e changes incl ude:

ix

43-127 O- 79 - 2



0 Requiring that analyses of state and local impact be
undertaken before the Executive or Legislative Branch
nakes nmaj or_decisions.  Such a stipulation would comple-
nent recent executive orders requiring agencies to pre-
pare urban and community inpact analyses for na@jor pro-
gram changes and analysis of economc consequences—
Including effects on state and loca governments—-for
all proPosed regulations. Sate and local inpact analy-
ses woul d al so _su[)pl enent the infornation on the federal
costs of nost bills that the Congressional Budget fice
now regularly gives to the (ongress.

0 Increasing ngressional oversight over agency rule
naking. S nce many constraints are inposed as part of
reguration, careful scrutiny of agency rule naking could
result in fewer problenatic constraints.

A third approach would be for the Gongress to attenpt to
lower the nunber of constraints by changing the structure and
substance of federal policy. Specifically, it maght consider
the follow ng:

o Reformng the admnistration of grant prograns. A -
though steps have been taken to improve the nanagenent
of grant Prograrrs, the nunber and conplexity of require-
ments could still be reduced by -better coordination and
by nore standardization of procedures anong different
prograns and agenci es.

0 (onsolidating existing grant prograns or relying nore on
plock grants as opposed to categorical grants. A pre-
sent, there are nore than 440 categorical grant pro-
grans, nmany of which are very narrow in scope. Admni-
stration would be snoother if grants wth simlar pur-
poses were consolidated. If this were done, however,
the federal government's ability to set priorities would
be weakened.

0 Establishing a policy of fiscal reinbursenent for sone
or_all of the costs that federal constraints |npose _on
state and_local _governnents. Proponents of this ap-
proach argue thal 1T (bngress were required to appro-
priate funds, it mght [imt the nunber of requirenents
to those of most inportance and proven effectiveness.




GHAPTER | . INTRODUCTION

In recent years, state and loca officials have been
troubled by the degree to which their actions are dictated or
constrained by decisions nade at the federal level. They see
the system of regulation that has devel oped as costly, ineffi-
cient, and inflationary. Their concerns parallel nany of those
of private busi nessnen.

In addition, there is the fear that two inportant princi-
les--local self-governance and political accountability——are
Both being undermned by federal actions. Local resources and
energy are finite. en resources are allocated to follow
dictates fromhigher authorities, th% are diverted fromlocaJIP/
identified needs and priorities. e principle of politica
accountabi lity may be conpromsed inasmuch as state and |ocal
officials are identified with--and held responsible at the polls
for—actions over which they have little control. Feder al
officials, neanwhile, may escape the political onus of the
unpopul ar actions they order.

THE FEDERAL PERSPECTI VE

Mst federal officials would agree that sone regulations
are ineffective or too costly. A the sane tine, however, they
woul d argue that nost regul ations are necessary for inplenenting
federal prograns and for achieving national policy objectives.

Many of the regulationd inposed on state and |ocal govern-
nments are part of federal grant prograns that have been enacted
over the years in response to proven problens or needs. Because
federal lawrakers are accountable to their own constituents,
they nust take steps to insure that federal funds are spent for
the purposes intended. Wen state and local governnents choose
to participate in a grant program they do so with the know edge
that their actions wll be subject to federal review and regul a-
tion. (ontinued participation by state and |ocal governnents
suggests that, regardless of regulation, they perceive that the
programs' benefits outweigh their costs.



Sone intergovernnental constraints stem from federal regu-
latory policies designed to end practices determned to have
high social costs. Mst such regulations are directed toward
the private sector: private businesses are prevented by federal
law from engag| n? in unfair labor practices; they nust neet
safety standards for work places, adopt pollution control tech-
nology, and so forth. (casionally, regulatory policies also
dictate or constrain state and local governnment actions. Sone
people argue that, to the extent that state and local govern-
nent s _enga?e in practices simlar to those of businesses, their
exclusion fromfederal regulation raises questions of equity and
prevents the full achievement of national policy objectives.

QG her constraints have been inposed because state and | ocal
governnents have failed to fulfill their responsibilities under
the Qonstitution. Both the federal courts and the Gongress have
acted to ensure that individuals' (onstitutional protections are
honored when state and | ocal governnents serve as enpl oyers, |aw
protectors, and providers of Services.

FEDERAL GONSTRAI NTS AS AN | SSLE

The major reasons why intergovernnental constraints have
energed as an issue is that, over tine, federal regul ations have
increased in nunber and complexity. As the federal government
has expanded its role as socia and economc probl emsol ver, it
has established nunerous new prograns and a concomtant nunber
of regulations. Snce nany of the probl ens new prograns address
are inherently technical and conplex (for exanple, environnental
pollution), SO too nust be the acconpanying regul ations. Fur-
thernore, as prograns nature and admnistrators face diverse and
unforseen Ci I cunstances, regulations tend to multiply.

Gontributing to the concern over federal constraints is the
increasing nunber of governnents affected. Many of the newer
grant prograns involve |ocal governnents that had never before
participated in the federal grant system The burden of com
pliance wth regulations may be greater in these snaller juris-
dictions, which have |less specialized staffs and |ess experience
indealing wth federal officials.

Judicial actions have also contributed to the energence of
the issue.  Besides handing down sone controversia rulings
based on the Qonstitution, the courts have assuned an inportant
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role as enforcers of statutory and admnistrative law This has
occurred because citizen and other interest groups have in-
creasingly resorted to litigation as a way to change gover nnent
behavior. For exanple, the discretion of welfare programadmn-
istrators has been reduced and the welfare rolls expanded as a
result of successful litigation by welfare rights organi-
zations. Public works projects have been halted or delayed by
court orders followng the discovery that procedures for en
vironnental review had not been carried out.

As concern over inflation has mounted, attention has been
drawn to al |l possible causes, including federal regulation. A -
though the regulation of private sector activity is nore often
cited, federal constraints on state and |ocal governnments also
can be inflationary. If the federal governnent requires actions
that are inefficient nethods of achieving goals, inflation is a
certain outcone. Regulations resulting 1n different or better
state and local services could also cause the cost of services
to increase, but these changes would not necessarily be
inflationary.

The salience of the issue of intergovernnental constraints
goes beyond these devel opnents, however. To state and |ocal
officials, certain constraints seem more onerous in tines of
budgetary stringency than they do in periods of budgetary expan-
si on. Inflation, recession, taxpayer revolts, and tax and
expenditure limtation aws have all conbined to force state and
local officials to reexamine their budgets. As a result of
these reexaminations, they realize the degree to which their
options are constrained and their costs increased by require-
nents inposed by higher |evels of governnent.

Wil e intergovernnental constraints are often discussed by
public officials and have been the subject of resolutions by
their organizations, there is little comon understanding of the
range of federal actions being disputed or of the cost burden.
This paper is a prelimnary step in sorting out the issues. It
is purely conceptual, and it provides neither an inventory of
i nt er gover nnent constraints nor an estimate of associated
costs. The study has four objectives: to categorize the types
of constraints (Chapter II); to discuss types of costs and bene-
fits that should be considered in deciding whether constraints
should be adopted or continued (Chapter III); and to examne
various approaches the Gongress mght take in dealing with the
Issue of intergovernnental constraints (Chapter 1Iv).
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GHAPTER II. TYPES (F GONSTRAI NTS

The different types of federal requirements that directly
affect state and local governnents and that involve sone degree
of coercion are examned in this chapter. These requirenents
fall into two categories--mandates and contractual obligations:

0 Mndates are fornmal orders issued by the federal govern-
ment, which is legally the hi gher governnent and is thus
entitled to give orders under certain circunstances.
Sate and local governnents have little option but to
conply with federal orders.

o (ontractual obligations are conditional; they cone about
when state and local governnents enter into binding

agreenents wth the federal government.  Most con-
tractual obligations are associated with federal grant
pr ogr ans.

According to the Qonstitution, there are limtations on the
sright of the federal government to nandate the actions of state
and local governnents. Thus nost federal requirenents stemfrom
contractual agreements. (onpared to the federal governnent,
states are much less restricted in their behavior toward |ocal
governments. As a result, state laws include nany more direct
orders.l It should be noted, however, that numerous state
mandates have their origin in federal constraints inposed on the
states by way of the grant-in-aid system

1. For a full discussion of state mandates, see the Advisory
Gmmission on Intergovernnental Relations, Sate Mndating
of Local Expenditures, (A67, July 1978). See also, Sate
Limtafrons on Local Taxes and Expenditures, (Rept. A-64,
February 1977).




MANDATES

Drect orders, in the formof nmandates, may cone from any
of the three branches of the federal government. They nay be
based either on federal statutes or directly on the Qonstitu-
tion. Mst mandates affect only the private sector, so they are
outside the purview of this discussion. Sone, however, are
directed exclusively toward state and local governnents, and
others apply to the public and private sectors similtaneously.

Mandat es Based on Gourt Qrders

Mst federal nandates that apply only to state and |ocal
governments stem from judicial interpretation of the Constitu-
tion, inparticular, the Bill of Rghts and the 14th Arendnent.
Awde range of state and local activities have been affected by
such rulings. For exanple, the Suprene Court has ordered that
electoral districts be redrawn, schools be desegregated, free
counsel be provided for indigents, juvenile court procedures be
reforned, and prisons and nental institutions be upgraded.

Wiile direct court orders are issued to certain specific
jurisdictions naned in adjudicated cases, the principles ar-
ticulated in court opinions often have general applicability.
Jurisdictions not naned in the cases are in effect mandated to
change their behavior, too, since not to do so would expose them
to court challenge. For exanple, as a result of Brown v. Board
of Education, the court ordered Topeka, Kansas, to desegregate
Its schools. The inpact of the Brown decision, however, was
very far reaching: school systens across the country were
Si na{ ed that the tine had cone to end de jure segregation of
schoal s.

Mindates Based on Federal Satute

The (ongress often attenpts to achieve social and economc
objectives by using its regulatory powers. Laws are passed and
admnistrative regulations are promulgated proscribing certain
actions and prescribing others.  Mstly, these nmandates have
been directed toward the private sector. The scope of sone
social and economc regulatory policy, however, includes state
and local governnent actions.



"~ Mbst mandates affecting state and loca governnents are
found in laws concerning either the environnent or civil rights.
A nunber of exanples follow

0 The dean Ar Arendnents of 1970 (Public Law 91-604) re-
quire states to devel op plans acceptable to the Environ-
mental Protection Admnistration (pEPA) to attain federal
air-quality standards. The EPA can require states to
plan changes in state transportation policies (for
exanple, by giving additional support to nass transit)
as well as to regulate the pollution-creating activities
of private persons (by establishing, for exanple,
emssion-control requirements and inspection prograns
for private cars). '

0 The Federal Vdter Pollution Gontrol Act of 1972 (Rublic
Law 92-500) requires state and local governnents to
adopt better nethods of treating sewage in order to curb
the discharge of pollutants.

0 The Safe Drinking Vter Act of 1974 (Rublic Law 93-523)
requires all suppliers of drinking water (including, but
not limted to, publicly owed systens) to test their
water regularly for inpurities. [|f "naxi mum contam nant
level s" are exceeded, acceptable treatnent processes
rTus(tj be introduced or another source of potable water
used. -

o The Equal Enpl oynent Qpportunity Act of 1972 (Rublic Law
92-261) prohibits state and local governnents from dis-
crimnating in their enployment practices on the basis
of race, color, religion, sex, or national origin.

0 The Age Discrimnation in Enpl oynent Act of 1967 (Rublic
Law 90-202) prohibits discrimnation in enploynent prac-
tices on the basis of age.

The constitutionality of efforts to regulate state and
local actions has recently been called into question. Authority
to regulate both the private and public sectors stens from the
Commerce (ause, the Necessary and Proper dause, and the 14th
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Arendnent of the Constitution.2 Snce the 1930s, the Suprene
Court has consistently upheld Congressional regulation of pri-
vate business, including, for exanple, laws prohibiting discri-
mnpation in enﬁl oynent, housing, and public facilities;
statutes establishing mni mumwages and other fair |abor prac-
tices, and so forth. Wile for political reasons, the Congress
has rarely passed laws nandating state and local governnent
activities, until recently, it was wdely assuned to have the
legal authority to do so. In 1976, however, the Suprene Court
ruled in National League of Aties v. Wsery that the 10th Arend-
ment guarantee of state sovereignty inplies certain restrictions
on Commerce Jause powers as applied to state and local govern-
nents. Specifically, the Court invalidated the 1974 anendnents
to the Farr Labor Standards Act (Public Law 93-259) that exten-
ded mninmumwage and overtine pay protection--rights that had
long been enjoyed by enpl g?/ees in the private sector--to non-
supervisory state and local government enpl oyees. The Qourt
ruled that the extension of these provisions impermissably
interfered with the integral functions of state and |ocal
governments _and threatened their “separate and independent
existence."3

2. The "Commerce Jause" and "Necessary and Proper 0 ause" are
both part of Article I, Section 8 of the Gonstitution. It

reads, "The (ongress shall have the power . . . [3 to
regulate commerce wth foreign nations, and anong the
several states and wth the Indian tribes . . . [1§ to

make all laws which shall be necessary and proper for
carrying into execution the foregoing powers and al |l powers
vested by this Gonstitution. . . ." Additional authority
is granted in the 14th Arendrent.  Section 1 reads: ". . .
No state shall make or enforce any |aw which shall abridge
the privileges or immunities of citizens of the Uhited
States; nor shall any state deprive an%/ person of life,
l'iberty or property wthout due process of law nor deny to
any person wthin its jurisdiction the equal protection of
the laws." Section 5 reads: ". . . the Qongress shall
have power to enforce, by appropriate legislation, the
provisions of this article.”

3. National League of Aties v. Wsery, 426 US 833 (1976).
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How broadly the |egal reasoning articulated in the National
League Of Cities decision wll be applied is as yet unclear.
Jarification Is required on two najor issues. First, what is
the range of activities that are crucial to the states' "inde-
pendent existence” and that nust be protected from Gongressional
action? And second, is the protection offered absolute or only
partial--subject t0 a balancing of the federal interest in the
objective to be achieved by the regulation and the state's
interest in freedomof action?4

Although the National League of (ties decision suggests
limts on the Congress' authority to 1ssue direct orders to
state and local governnents, the decision does not preclude the
use of other, less coercive neans to achieve simlar ends. As
discussed in the next section, the (Congress can offer induce-
ments of various sorts to get state and local governnents to
change their behavi or.

CONTRACTUAL - (BLI GATI ONS

Nurer ous i ntergovernmental constraints have their bases in
contractual relationships. Wen the Gongress determnes that a
national policy objective can be furthered by sone change in
state or local behavior, it nay seek voluntary cooperation. In
effect, the federal governnent proposes to enter into a con-
tractual arrangenent: it offers sone benefit (generally, but

4,  Myjor questions regarding the scope and inplications of
this decision remain for several reasons. First, while
five Justices were in agreement on the outcone in the
National League of (ties case, there did not appear to be
a consénsus regarding the legal standard; onlﬁ four Jus-
tices signed the Court opinion wth a fifth filing a
separate concurring opinion. Second, the decision is a
clear departure from past reasoning by the Court (for
exanpl e, Maryland v. Wrtz 392us183 [1968]), so there are
few precedents to drawon for clarification. And finally,
the court has not had occasion since the National League oOf
(Jties decision to decide whether the princrples enunciated
in that case affect statutory mandates other than those for
mni numwage and overtine pay. The lower courts have ten-
ded to decide related cases on narrower grounds and have
not extended the reach of the case to other areas.
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not exclusively, in the formof financial assistance), in return
for state and |ocal governnent agreenent to act in a given way
subject to federal regulation. ~ For nunerous historical and
political reasons, intergovernnental constraints stemming from
vol untary agreenents are more comnmon than are federal nandates.

~ Federal grant prograns are the source of nost contractual
obligations.  Qccasionally, however, other circunstances wll
%r]orrpt such agreenents inposi n(;1 requirenents on hoth parties.
fesc_adare discussed briefly followng the section on conditions
of aid.

GO TTONS G- AAD

Federal grants are nade available to state or |ocal
governnents contingent on the potential grantees' wllingness to
I'npl enent certain prograns and/or to neet conditions specified
in federal lawor in admnistrative regul ations.

Vol untary or Mandat ory?

Athough constraints that are imposed as conditions of aid
technically are incurred voluntarily, they may, for a variety of
reasons, seem nandatory from the perspective of state or |ocal
officials. This is the case for the followng three reasons:

0 The choice to participate in the federal programnay be
made by state official's, but the burden of admnistering
the programin accordance with federal regulations falls
on local governnents. For exanple, Aid to Famlies wth
Dependent Children (AFDC) iS a grant program availabl e
to states. Yet in 18 states, local governnent agencies
are responsible for admnistering the program  The
regul ations guiding local admnistrators cone fromtheir
state governnments, but many have their source in federal
regul ati ons.

o onditions of aid may have changed since the decision to
participate was originally nade. Wile participation
remains vol untary, state and local officials nay believe
that, despite the change in regulations, they have no
option but to continue participation, since constitu-
ents rely on the service provided. Snce it is not
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feasible for states to assune the federal share of pro-
gram costs, regulations inposed after a program is
underway are perceived as tantanount to nandates. The
1976 anmendrments to the Unenpl oynent Insurance (U) |aw
offer an exanple. In order for states to continue to
qualify for grants for admnistration and for enpl oyers
within the state to continue to receive a federal tax
credit for U taxes paid to the state, coverage nust be
extended to all public enployees. The costs of noncom
pliance are perceived as being so high as to make the
change in regul ati on seem coerci ve.

o Qurrent constraints nmay stem from decisions nade several
years earlier. For exanple, in order to receive federal
aid for the construction of a highway, a state nust
agree to keep the road up to federal highway safety
standards. Decisions nade as long ago as 20 years thus
constrain the budgetary choices available to present day
state and local officials.

Program-Specific Versus General |y Applicable G ant Requirenents

Certain grant program regulations are described as
"program-specific,” nmeaning that they apply to a single program
and are intended to guide program admnistration in ways that
federal officials deembest for achieving that program's goal s.
Gher regulations are general in that they apply to many grant
prograns and are designed to further national policy goals more
or Tess independent of specific programgoals. The two types of
requi renents described--program-specific oOr general--represent
pol ar opposites, and nany program requirenents fall sonewhere
along the continuum between the two. For the sake of dis-
cussion, however, various program requirenents are classified
here as either programspecific or general .

Mbst aid requirenents are programspecific, and these are
of two sorts: fprogranmatic and procedural. Programmatic re-
qui renents specify the scope, quality, or quantity of the ser-
vice to be provided with the programnoney. For exanple, nedi-
caid regul ations sg)ecify and describe a certain eligible popul a-
tion (al AFDC and Suppl enental Security Incone recipients) and
kinds of services to be provided, (for exanple, inpatient hos-
pital care, physician services, l|aboratory and Xray charges,
and so forth). Procedural requirenents dictate sone aspects of
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how the prograns are to be admnistered. The most common pro-
cedural requirenents relate to planning, reporting, and fiscal
managenent. For example, General Revenue Sharing (GRS) recCi ﬁ
lents are required to report annually to the Departnent of the
Treasury on how they use their GRS funds. They nust also have
an outside audit done according to generally acceptabl e auditing
standards once every three years.

Programspecific regulations are often objected to on
grounds that they are cunbersone, costly, and inefficent. Sate
and local officials argue that conditions are so diverse
that no single set of regulations can be appropriate everywhere.
O the other hand, if an effort is nmade to wite regulations
applicable to every set of circunstances, the system becones so
conplex as to be unworkable. Sate and local officials also
argue that the problem is exacerbated by lack of coordination
anong federal agencies and by a tendency to wite regulations
that are nore concerned wth how a programis to be run rather
than with what is accomplished.?

Sonetines federal regulations draw conplaints on grounds
that they amount to inappropriate extensions of federal autho-
rity. Mst people would agree that the federal governnent has a
legitinate interest in how federal funds are spent and that
regulations directed toward that end are acceptable. But when
regulations are witten to further federal goals by directing
state or local actions that nmay be related in function but that
are otherw se independent of the grant-aided activity, state and
local officials object. The followng are sone exanpl es:

0 The Land and Witer (onservation Act includes a provision
that no land purchased by the state with federal funds
can be used for anything other than recreation w thout
the consent of the Secretary of the Interior. This pro-
vision has been interpreted as neaning that if federal
funds are used to purchase a l0-acre parcel of land to
be added to a several-hundred-acre state forest, then

5. See National Governors onference, Federal Roadbl ocks to
Efficient Sate Governnent, Vol. 1, February 1977, pp. 1-8
and pp. 13- 19.
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the whole state forest cones under the 'ruI es of the
Bureau of Qutdoor Recreation. .

0 The 1976 anendnents to the Unenpl oynent | nsurance
Gonpensation Act nake the federal tax credit for private
employees' contributions to state unenpl oynent insurance
funds and the state governments' participation in grants
for admnistration contingent upon the extension of un-
enpl oynent insurance to state and local enpl oyees.

0 The National Health Planning and Resources Devel opnent
Act of 1974 makes receipt of federal health grants con-
tingent on the establishnent of health planning agencies
that admnister "certificate of need" prograns, regulat-
ing decisions by hospitals and nursing hones to expand
facilities or to purchase na or new equi pnent.

Sonme conditions of aid have little to do wth the specific
pur poses or objectives of the pro?rans to which they are attach-
ed. nh the contrary, in an effort to further broad national
policy objectives, such as environnental protection or nondis-
crimnation, generally applicable grant requirenments are put in
place. The objectives are deened sufficiently inportant to dis-
allow federal support of any project that would interfere wth
their achievenent. Generally applicable requirenents are an
inportant neans of insuring consistency wth federal policy.
For exanple, the general environnental review requirenent pre-
vents the federal government from doing nmore harm to the en-
vironment wth a local public works grant than it does to help
It through a conservation program

General |y applicable grant requirenents are put into effect
in tw ways. Separate laws nay be passed nmaking a re-
quirement applicable to all grant Prograrrs across the board.
Title M of the dvil Rghts Act of 194 (Rublic Law 88-352),
which prohibits discrimnation in any program or activity
receiving federal financial assistance, is an exanple. Ater-
natively, the requirenent nay be appended to each statute autho-
rizing a grant program For exanple, nost statutes authorizing
grant prograns for construction contain a clause invoking the

6. See MNational Governors (onference, Federal Roadbl ocks to
Efficient Sate Government, Vol. 1, February 197/, p. 11
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Davi s-Bacon Act, which requires that all |aborers enployed on a
federally funded project be paid at rates not [ower than those
being paid on private construction in the sane locality.

Inangor study of the federal grant system the Advisory
Cormission on Intergovernmental Relations (AJR  identified
several groups of general policy requirements.’/ Several of
these categories are described in the followng paragraphs:

0 Nondiscr imination. Mndated prohibitions against dis-
crimnatron 1n enployment are supported by grant-in-aid
regul ations prohibiting the use of federal funds for
discriminatory practices. Title M of the Avil Rghts
Act of 1964 offers the nost general protection agal nst
racial bias. It states that "no person in the US
shall on the ground of race, color or national origin,
be excluded from participation in, be denied the bene-
fits of, or be subjected to discrimnation under any
programor activity receiving federal financial assist-
ance.” Smlar protection has been accorded to the
handi capped and to the aged.8 The provisions regard-
i ng handi capped persons are particularly controversial,
since conpliance can involve considerable outlays of
money to modify existing structures in order to acconmo-
date handi capped persons. A though sex discrimnation
has not been prohibited in federal aid prograns on an
across-the-board basis, provisions have been appended to
a nunber of the statutes authorizing specific prograns.

7.  See Chapter 7, in AODR "Generally Applicable National
Policy Requirements," Categorical Qants; Their Role and
Desi gn, (Report A-52, 1978).

8  Section 504 of the Rehabilitation Services Act of 1973
(Public Law 93-112) states that "No otherwse qualified
handi capped individual in the US shall, soley by reason
of his handicap, be excluded from participation in, be
denied the benefits of, or be subjected to discrimnation
under any programor activity receiving Federal financial
assistance.”" The Age Oscrimnation Act of 1975 (Rudblic
Law 94-135), using simlar |anguage, prohibits discri-
mnation based on age.
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o Environnental Protection. The National Environnental
Policy Act of 1969 (Rublic Law 91-190) requires that all
financial assistance programs, including both |oans and
grants, be reviewed to determne whether they wll have
a "significant inpact" on the environnent. A statenent
of the anticipated environnental inpact must be prepared
before the proposal can be funded. Specific things to
be considered in the review process are stated in
several laws and executive orders. These include the
effects on air and water quality, on fish, wildife, and
endangered species, on "wld and scenic" rivers, on
historic and archeol ogical sites, and so forth.

0 Relocation and Property Acquisition. The Uniform Relo-
cation Assistance and Real Property Acquisition Policies
Act of 1970 requires that anyone displaced as a result
of a federally funded activity be conpensated fairly.
The law and its regulations set standards governi ng the
acqui sition of property and the benefits and services to
be provided to displaced residents.

0 Labor and Property Procurenent Sandards. Two laws with
general applicability regarding the use of grant funds
are the Davis-Bacon Act of 1931 and the Wrk Hours Act
of 1962. As witten, the Davis-Bacon law required that
workers on federal construction projects be paid at
locally prevailing wage rates. Its provisions have now
been extended to state and |ocal governnent construction
projects that are funded by the federal government under
any of 60 different grant prograns. The Wrk Hours Act
specifies that enployees carrying out federally funded
activities nust be paid overtine rates for hours worked
in excess of eight-hour days and 40-hour work weeks.
The Federal Procurenent Policy Act of 1974 allows
federal regulation of the procurenent of services and
oods other than real property using federal grant
unds, but to date no generally applicable regulations
have been issued. "Buy America' provisions, however,
which currently constrain federal governnent purchases
to donestically produced raw and nanufactured naterials,
have been extended to four large federal grant prograns
during the past two years.
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43-1270- 79 - 4



0 Citizen Participation. Requirenents for citizen parti-
cipation in the inplementation of grant-aided prograns
are increasingly comon, though the exact stipulations

vary from programto program

Gonditions of aid designed to further broad national policy
goal s have been objected to on several grounds. The naor com-
plaint is that they divert resources away from—-and thereby hin-
der the achievenent of—the prinary goals of grant prograns.
General policy requirenents are often inposed wthout any in
creases in program funding., To the extent that these require-
ments are costly to inplenent, resources are either diverted
from program operations or an additional commtnent of state/
local revenues is required. For exanple, the requirenent
for environnental review is likely to increase the costs of any
project to which it is applied. It costs sonething to perform
environnental inpact analyses. Furthernore, if a project is
delayed or nodified to nmeet environnental objections, its costs
are likely to increase. So long as appropriations are fixed,
added costs nmay nean fewer projects can be undertaken and that
specific program goals (for exanple, inproved transportation)
would be sacrificed in favor of environnental considerations.

Another criticismlodged agai nst generally applicable regu-
lations is that they may not be cost-effective. Sate and |ocal
officials dispute whether the neans set forth by the federal
governnent for the achievenent of national policy objectives are
the nost efficient ones available. For exanple, sone critics
have argued t hat oPUb”C transportation is better made available .
to the handi capped by means of taxi vouchers or sone other form
of personalized service than by adapting existing buses and sub-
ways, as is now proposed by the Departnent of Transportaton.

Sone  general | %/ applicable regulations are disputed on
?rounds that they further goals that the grant recipients care
ittle about achieving. For example, the Davis-Bacon Act
requirenent that prevailing wage rates be paid to workers on
grant-funded projects is perceived by nany state and |ocal

9. Departrment of Transportation, "Nondiscrimination on the
Basis of Handicap, Federally Assisted Prograns and Acti-
vities; Notice of Proposed Rulemaking," Federal Register,
June 8, 1978, Part V.
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officials as doing little nore than increasing the power of
unions in the construction trades. Sone officials object to
incurring costs that further this goal.

OHER _GONTRACTUAL  (BLI GATI ONS

Sate and |ocal governnents sonetines enter into agreenents
with the federal government for reasons other than the availa-
bility of financial aid. These agreenents vary in terns of the
benefits derived and the requirenents inposed. Sone exanples
are discussed bel ow

0 Social Security coverage. Participation in the Social
Security systemis mandatory for private employers, but
it is optional for public enployers. A present, nearly
9.5 mllion, or 75 percent, of state and |ocal enployees
have Social Security coverage under 50 state agreenents.
Werever there are agreenents, state and local govern-
ments and their enployees are subject to requirenents
governing taxation and benefits.

0 Cccupational Safety and Health. In 1970, to help cur-
tail work-related injuries and illnesses, the Congress
authorized the establishnent of safety standards in pri-
vate places of business. In general, enforcenent of
these standards is a federal responsibility. The law
provides for intergovernnental agreenents, however,
whereby states would assune responsibility for the
admnistration of health and safety standards. A condi-
tion of any such agreement is the wllingness of states
to extend equivalent protection to public enployees
within the state. A presgent, 21 states have chosen the
st at e- enf or cenent option. 10

10. Wen states assune responsibility for admnistering Qcupa-
tional Safety and Health Admnistration (OSHA) standards,
they receive small grants covering part of the costs. (ne
state in addition to the 21 cited above admnisters an CBHA
program for public enployees but |eaves admnistration of
the private sector programto the federal governnent.
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CONCLUS ONS

d the two types of federal constraints discussed in this
chapter~—mandates and contractual obligations--the forner are
the nore coercive. They are less of an issue, however, since
not so nmany of themexist, and of those that do, many are beyond
the control of the Gongress. C greater concern are constraints
originating in contractual obligations, particularly those that
are conditions of receiving federal financial aid.
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CHAPTER I1I. ASSESS NG 35TS AND BENEH TS

The total costs associated with federal constraints-—par-
ticularly that portion of costs not borne by the federal govern-
ment--are natters of wdespread interest. A present, no esti-
mate of total costs exists, and it is not clear that one coul d
be produced. The difficulties of conpiling an inventory of con-
straints and of estimating the costs of conpliance for all state
and local governnents are formidable.l

Even if an estinate of total costs were available, its use-
fulness to federal policymakers is uncertain. This is the case
for several reasons:

0 (bsts considered without regard to benefits offer little
basis for evaluation, If federal constraints are a
roblem it is not because they are costly per se
ut rather because they are costly relative to the
benefits they yield or relative to the benefits that
ot her uses of the sane noney coul d vyield.

0 Aggregate costs give little guidance to policymakers who
must make decisions on specific laws or regulations.
Even if the total costs inposed by federal constraints
were found to be too high, nore information would be
needed to know what policy changes would correct the
problem In other words, an estimate of total costs
woul d only be useful if it were backed up by an estinate
of costs for each federal nandate or condition of aid.

1. A ngjor research effort funded by the National Science
Foundation is currently underway in the Shool of Admni-
stration, Uhiversity of Galifornia-Rverside. The study's
ains are to inventory federal and state constraints affect-
ing local governnents and to devel Oﬁ a nethodol ogy for
estimating the costs associated with these constraints. The
conpleted study wll also contain prelimnary cost
est1 nat es.
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0 Aggregate costs provide little infornation regarding the
burden imposed on specific types or levels of govern-
ment. (sts are not distributed evenly anong state and
local governnents. A situation that seens satisfactor
or beneficial for state and local governnents in general
may nevertheless be problematic for certain specific
governments.  Focusing on aggregate costs woul d reveal
nothing about particular jurisdictions' probl ens.

A'though the utility of an estinate of total costs is un-
certain, knowng the effects of specific laws or regulations on
state and |ocal governments would be useful to federal pollcg-
makers.  Judgnents regarding equity and efficiency would be
facilitated iT decisionmakers knew the nagnitude of the costs
and benefits inposed, how the costs and benefits are distributed
anong states and different types of local governments (for exam-
ple, cities and counties), and whether they conpare favorably
wth what could be achieved by alternative actions.

~ This chapter discusses the various types of costs and bene-
fits that ought to be considered when any governnent action is
evaluated. I'n addition, it examnes the particul ar conceptual
and neasurenent difficulties that arise when intergovernnental
constraints are at issue.?

TYPES G- ACB5IS AND BENEHI TS

Public and Private Qosts and Benefits.  Intergovernnental
constraints, Dy defrnition, have as thelr prinmary goal a change
in state and local governnment behavior. Governnent  acti ons

invol ve costs (personnel, equipnent, and so forth), which are
generally referred to as public, even though they are ultinately
orne by tax-paying private citizens. But governnent actions
may result indirect private costs as well, that is, costs apart
fromtaxes. Such costs occur when a nandate or condition of aid
causes changes in private as well as public actions.

2. See Julius Allen, Estinating the (osts of Federal Requla-
tion, Review of “Problens and Acconmplishnents to Lafe,
ongressronal  Research Service, Report No. 78-200E foOf a
related discussion focusing on federal regulation of the
private sector.
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As an exanple of these costs, consider a nmandated state
plan to inprove air quality standards. Such aplan is likely to
involve auto emssion control standards and inspection.  The
state would incur costs in the devel opnent and admnistration of
the state plan. Owers of older cars would bear the costs of
the additional equipnent and naintenance needed to keep cars
operating up to standard. These costs would be in addition to
those borne at the tine of car purchase as a result of the
direct federal regulation of car manufacturers regarding the
installation of air pollution control equipnent.

Benefits arising from state or |local governments' response
to a federal directive may accrue to particular client groups,
to the public at large, or to the governnent itself. For exam-
ple, a reduction in air pollution achieved by state inplenenta-
tion of federal air quality standards should result in several
benefits. If the air is cleaner, health problens should be
decreased; the popul ace as a whole may profit fromthis inprove- -
ment, but the benefit woul d be greatest for the elderly and an?/-
body with respiratory problens. The benefit should also be felt
by state and local governnents to the extent that they finance
or directly provide health-care services. dean air should al so
result in lower naintenance costs (less cleaning, less frequent
painting, and so forth) and a longer useful life for physical
obj ects such as cars, buildings, and bridges.

Drect Versus Indirect Gosts and Benefits. Sone costs and
benefits follTow directly fromthe action specified by a federal
constraint. Drect costs include those Incurred by state or
local governnents, or by private parties, as they conply wth
the nandate or condition of aid. Direct benefits are general |
those that were intended and that justified the inposition o
the constraint in the first place; however, other direct bene-
fits may also be realized. Indirect costs or benefits are those
that follow generally wth sone lag, as economc and social
adjustnents to the change in governnent policy are nade.

These distinctions are best illustrated by an exanple.
(onsider the requirement that states adopt a 55 miles-per-hour
speed limt, which in 1974 was _nade a pre-condition for the
receipt of federal highway aid.3 Direct, one-tine costs were
inposed on governnents because speed limt signs had to be

3.  Federal Ad Hghway Arendrents of 1974 (Public Law 93-643).
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altered or replaced. Gontinuing costs could include additional
police patrol and court costs because nore people would be in-
clined to violate the limt. Another continuing cost woul d be
reduced revenues fromgasoline taxes if conpliance led to better
fuel efficiency and fewer a?as purchases. O course, private
busi nesses and individual s also bear costs. At lower speeds, it
takes longer to get fromone place to another. Utinately, re-
flecting the higher costs of transportation from production
t hrough narketing, the consunmers nust pay higher prices. D rect
benefits include energy conservation and accident reductions
attributable to slower driving speeds.

Indirect costs are borne as production and consunption pat -
terns change in response to price changes. Sone conpani es nay
find their nmarkets contracted, and others nay go out of business
when added transportation costs make their product noncompeti-
tive. Interstate trucking firns nmay |lose business to railroads;
firns and places wth access to rail transportation nay benefit,
whi l e those that rely exclusively on trucking nay |ose.

From the perspective of any given individual, business, or
pl ace, these second-order effects can be very real and very
Inportant. From a national perspective, indirect gains and
| osses may bal ance out, and as a result, they are often omtted
from anal yses seeking to determne the efficiency of a given
action. The pattern of gain and loss nay be an inportant con-
sideration, however, in evaluating whether an actionis fair and
equi t abl e.

Tangible Versus Intangible (osts and Benefits. Wii | e
dol | ar values can be assigned to many costs and benerits expec-
ted fromafgovernnent action, certain effects are less tangible
and nore difficult to quantify. Indeed, a nunber of services—
pol lution control or police services, for example-—are provided
publicly rather than privately precisely because of the diffi-
culties in pricing the benefits.

Qosts, too, can be intangible. Gonsider the requirenent
that there be "naxinum feasible" participation by affected
citizens in planning and operating a GCommunity Action Program
in the 1960s.4 That requirenent gave rise to relatively few

4, Title Il of the Economc Qpportunity Act of 1964 (Rublic
Law 88-452) .
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tangi bl e costs. In sone instances, however, intangible costs in
the form of city-wide tension and conflict were very high.
Likew se many of the benefits from the citizen participation
requi renent were also intangible—for exanple, the devel opnent
of leadership skills in inpoverished commnities.

More common is the case in which costs are quantifiable but
benefits are not, leading to an inbalance in analysis and possi-
bly to msleading conclusions. Requirenents of the National En-
vironnental Protection Act of 1969 (NEPA) provide a good illus-
tration. Qost considerations include: staff tine to research
and prepare environnental inpact statenents; price increases
attributable to the conbination of inflation and the |engthened
tinme between project conception and actual construction;, and
project changes necessary to mninze adverse environmental ef-
fects (for exanple, rerouting a highway in a way that adds to
Its length). Calculating the benefits is nore difficult. Hw
do you quantify the value of preserving narshes or coastal wet-
lands so that birds can maintain their mgration patterns or
that an endangered species can survive? Yet it is precisely
because such things are valued that there was at least an ini-
tial wllingness to require environnental review despite the
costs it was known to entail.

One-Time \ersus (ontinuing Gosts and Benefits. Sone costs
and benefits occur only once, while others continue. Regul a-
tions under Section 504 of the Rehabilitation Services Act, re-
quiring program accessibility to the handi capped, inpose both
kinds of costs. The prohibition of architectural barriers in
new buildings results in one-tinme costs. Proposed Whan Miss
Transit Authority regulations, however, could inpose both
one-tine and continuing costs, since buses accessible to the
handicapped--so-called "kneel i ng buses"--are more costly both to
purchase and to operate than are ordinary buses.  Qperating
costs are expected to increase because nechani cal equi pnent that
allows accessibility requires additional naintenance. A so,
since buses usable by the handi capped carry fewer passengers, a
city transit systemnay need nore of themto naintain an ade-
quate level of service.

Total Versus Incremental (osts and Benefits.  Anal yses of
governnent regulations nust take account of the distinction
between total and increnental costs. Total costs and benefits
are usually calculated assumng that all actions consistent wth
a federal regulation are in fact attributable to that
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regulation. This approach results in an overstatement, because
the federal governnent rarely requires sonething to be done that
sone state or local governnents would not do of their own
volition. In other words, sone actions woul d have taken place
anyway. iy the costs and benefits of actions that woul d not
have occurred were there no federal intervention should be
attributed to a federal nmandate or condition of aid.

(onsider, for exanple, the costs and benefits associated
wth the nmandate that all sewage be treated using the "best
practicabl " technol ogy before the sewage is discharged into any
waterway.® Presunably, by 1983 all nunicipalities will be in
conpliance, and the nation's waterways wll be substantially
cleaner than in 1972 when the nandate was inposed. But what
proportion of the total costs and benefits wll be directly
attributable to the federal nandate?

(ne alternative is to consider the nandate responsible for
all costs incurred in the treatnent of sewage and for all the
associ ated benefits.  This seens unreasonable since nany nuni-
cipalities had sewage treatnent prograns before 1972 No nan-
date should be credited with costs or benefits accrued prior to
I ts adoption.

A second alternative is to count the full cost and all of
the associated benefits of adopting or upgrading technology to
meet standards specified by the nandate. The resulting estinate
assunes inplicitly that no nunicipality would have changed its
sewage treatnent procedures after 1972 had the federal |aw not
been passed. This assunption seens unrealistic, however, since
at least sone state and |ocal decisionmakers woul d probably have
been influenced by the sane environnental novement that brought
about federal action.

A third alternative for assessing the costs and benefits of
the federal nandate, then, is to conpare the level of activity
in sewage treatnent specified bi/) the nandate wth a projection
of what the level would have been if there were no nandate.
Thi s approach seens reasonable, but it is extrenely difficult to

carry out because it requires a causal nodel of state and |ocal
behavior.

5. Federal Vter Pollution Gontrol Act of 1972
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Redundancy of regulation nay aso result in increnental
costs and benefits being less than total costs and benefits.
Sonetines state or local governnents wll be subject to sone
prior law or regulation nandating the sane action. The require-
ment nay be repeated to reiterate federal commtnent to the
policy and to increase the speed or level of conpliance on the
part of state and local governnents.  Wien a regulation is
redundant, it is not clear how costs and benefits should be
counted.  For exanple, nondiscrimnation in enploynent is a
condition for receiving nost federal grants; at the sane tine,
state and local governments are prohibited by federal law from
engaging in discrimnatory enploynent practices. [Does nondis-
crimnation as a condition of federal aid result in additional
costs or benefits? The answer would depend to a large extent on
the degree to which there was or would have been conpliance wth
the previously enacted federal |aw

Cb@liance. In general, a maxi numlevel of costs and bene-
fits wou e calculgted by assumng full conpliance with fed-
eral requirenents by state and local governnents. In reality,
conpliance will be less than 100 percent; a lower estinmate of
costs and benefits taking this into account mght provide a more
realistic basis for naking decisions.

Variations Arong Jurisdictions. An intergovernnental con-
straint- wIT have different effects in different jurisdictions.
This is due both to place-to-place variations in policy and to
differences in objective circunstances. (onsider again the case
of the sewage treatnent nandate. The cost of the federal nan-
date can, of course, be rel ativeI?/ large for communities with no
prior treatment capability. Little if any additional costs wll
result for municipalities that were already using the best
avai l abl e treatnent technol ogies when the new nandate went into
effect. For sone jurisdictions, however, substantial benefits
may accrue if the nandate forces nunicipalities upstream to
reduce the discharge of pollutants.

Because costs and benefits are likely to vary so much from
jurisdiction to jurisdiction, analyses conducted using data
aggregated at the national |evel may provide insufficient infor-
mation to the decisionmaker. Wile the ratio of costs to bene-
fits may be satisfactory for the nation as a whole, unacceptably
| arge burdens may nevertheless be inposed in sone |urisdic-
tions. Qearly, 1t would not be feasible to consider the effect
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of proposed nandates and requirenents on each and every juris-
diction. But because of the variation anong jurisdictions, it
woul d be desirable to consider the consequences of decisions for
a sanple of jurisdictions representing diverse situations.

EXAMPLE CF A COST/BENEFIT ANALYS S

To illustrate the problens discussed above, and to denon-
strate the conplexity of the analytic task, the costs and bene-
fits of a specific set of regulations are discussed here. The
regul ati ons |proposed by the US Departnent of Health, Educa-
tion, and Vélfare (HBY in 1976 to inplenent Section 504 of the
Rehabilitation Services Act wll serve as the illustration.
This exanple was chosen because the economc inpact analysis
acconpanyi ng those regul ations is one of the nost conprehensive
ones ever undertaken.

The Requirenents. HEW's regulations prohibited recipients
of federal ard (including educational institutions, health-care
providers, and socia service agencies) from discrimnating
agai nst handi capped persons. The discusion here is restricted
to those regulations that deal wth the exclusion of handi capﬁed
persons because of physical barriers in buildings and other
structures.

~ Two standards were established, one governing new construc-
tion, and the other, existing facilities. New facilities nust
meet standards set by the American National Sandards Institute

6. See Dave O'Neill, Discrimnation Against Handi capped Per-
sons; The (osts, Benefits, and Economc |npact of [nple-
nenting Section 504 of the Rehabilitation Act of 1973
(Qovering Recipients of HEW Hnancial Assistance (revised
version of an Inpact statenent published 1n the Federal
Register, My 17, 1976, (fice of Qvil Rghts, HEW My 4,
1977). This analysis is cited as an exanple of the type of
analytic effort expected for a regulatory analysis under
Exggultive Qder 12044 by the Qouncil on Wage and Price
Sability.

7. See Subpart C of the regulations. The Section 84.22 sets
standards for existing facilities; Section 84.23 deals with
new construction.
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by having no barriers. For prograns operated in exi stin? faci -
lIties, a standard of "program accessibilility" was established.
The proposed regul ations stated that the recipient must ", . .
through the elimnation of physical obstacles or through other
methods, operate each programor activity . . . so that . . .
when viewed in its entirety is readily accessible to handi capped
persons." The HEWeconomc inpact analysis interpreted this as
neaning that if nodifications to facilities were too difficult
to achieve, then other types of program adjustnents would be
acceptable. For exanple, in a university library that is inac-
cessible to students in wheel chairs because of narrow stack
aisles and no el evators, establishing a stack search service for
handi capped students mght be sufficient accormodati on.

Analyzing the (osts. The major costs for nost recipients
were expected to be the direct cost of achieving conpliance by
modi fying existing or proposed structures. The analysis led to
the followng conclusions:

0 The standard for new construction was estimated to en-
tail rel ativel(?/ low costs. Based on previous studies
done by HEWand the General Accounting Gfice (Gao), the
regulatory analysis indicated that neeting the barrier-
free standard could increase the costs of buildings by
one-half of one percent or less. Mich new construction
already neets the standard. This mght be the case be-
cause owners and architects have been nmade aware of
handi capped persons' needs or because buildings are
already subject to state laws or the federal Archi-
tectural Barriers Act of 1968, which nandate sinmlar
standards. S nce many buildings are already being built
to be barrier free, the incremental cost (as opposed to
the total cost) inposed by the proposed regul ations was
estimated to be very snall.

0 In contrast, the requirenent that prograns run in exist-
ing structures be made accessible to the handi capped was
estimated to entail substantially greater costs—-between
$299 and $544 nillion.  To reach these totals, the
anal ysis considered the cost inplications for each najor
category of recipient. Educational institutions were
expected to bear the greatest burden.

In the absence of information on the characteristics of
the physical structures in which HEW grant recipients operate
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prograns, the nethodol ogy for estinating the costs of naking the
structures accessible to the handi capped is inevitably sonewhat

rough. For exanple, the HEWanalysis built up its estinates of

costs for higher education based on existing surveys of what

conpliance would cost several wuniversities in diverse situa-

tions. Assumng costs were proportional to the value and age of

structures, and using data on the value of university buildings
and changes in enrolInents over tine (a proxy for age of struc-
tures) , the HEW analysis extrapolates from cost infornation
available for a few specific universities to all universities.

Wiether or not there were slightly better ways to arrive at the
estimate is not at issue; what is clear is that severe data.
limtations result in very uncertain estinates.

The costs resulting from HEW's proposed regulations will
fall on grant recipients in both the public and the private
sectors. HEW's economc inpact analysis did not distingulish how
much of the total costs would fall on state and [ocal govern-
ments, although it seens that the nethodol ogy used woul d have
allowed at least a crude estinmate of the split. dven that edu-
cational institutions were expected to bear the greatest cost
burden, and that state and local governments finance a large
part of education at all levels, the cost inpact on state and
| ocal governnents would be relatively large.

The possibility of indirect costs is an additional con-
sideration in the analysis of the proposed regulations. If
direct costs of conpliance are relatively large and if they dif-
fer among recipients that are in direct conpetition wth each
other, then indirect costs could result. For exanple, to cover
the cost of making their prograns accessible to the handi capped,
universities may have to raise tuition. Snce conpliance costs
are bound to differ, sone schools wll raise tuition nore than
others. If, as a result, enrollnment declines, then the regul a-
tion has inposed an additional indirect cost. The HEWanalysis
did not include any estinate of indirect costs.

Mst of the costs inposed are of a one-time nature. For
recipients that nust shift the way a service is delivered, how-
ever, as opposed to nodifying a facility, the costs could be of
a continuing nature. The HEW analysis asserts that such costs
would be relatively small. To facilitate conparison wth bene-
fits, which are expected to be recurring over tine, one-tine
costs are expressed on an annual basis.
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Analyzing the Benefits. The benefits of the proposed regu-
lations are expected to accrue to handi capped individual s whose
opportunities tor education, jobs, and other social services are
now restricted by the inaccessibility of physical facilities.
Many of the benefits wll be inmmeasurable because it is diffi-
cult to quantify the inprovenent in norale that can follow from

a handi capped person's ability to lead a nore "nornal " life.

Sone benefits, however, wll be tangible. Access to jobs
could increase the nunber of handicapped enployees.  Increased
education mght nmake a severely handi capped person nore self-
reliant, reducing the need for constant supervision. It could
also increase the potential earnings of the handi capped.

The premse underlying the analysis of benefits is that
better access wll result in increased attendance in schools and
that, wth nore education, disabled persons wll hold more jobs
and have higher earnings. This assunption seens reasonable
since handi capﬁed persons are apt to undertake work requirin
more nental than physical skills, and many such jobs denan
hi gher levels of education.

~The benefit from making higher education accessible to the
handi capped w ||l mount over tine as each year nore handi capped
students graduate and enter the work force.  The HEW analysis
attenpts to neasure benefits over the long run. The neasurenent
approach taken was to conpare the existing levels of education
and earnings for handi capped gersons wth what they mght have
been if the regulations had been in effect for a long enough
period to have achieved the final steady level of benefits.
Seecifically, based on the 1970 census, it was found that 3.3
percent of all severely disabled people aged 18 to 44 had com
pleted college. It was assuned that had all institutions been
accessable, this proportion mght have been twce as high. It
was further assumed that a college degree would enable a
severely disabled person to earn at the sane rate as a partially
di sabl ed person. The result of these calculations is an estina-
ted benefit of $100 mllion earned annually by handi capped
per sons.

An alternative approach would have been to estinate the
nunber of additional college-educated handi capped persons enter-
ing the labor force in each year, and to estimate the increase
in their lifetine earnings. The present value of the future
flow of benefits could then have been conpared wth the present
value of the total costs of achieving conpliance.
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Inpact on Sate and Local Governnents

Fromthe perspective of state and |ocal officials, the cost
calculation is more inportant than the benefit calculation,
After all, costs will be realized in the short run, and to a
large extent they wll be financed by state and local taxes.
For any ﬁarti cular jurisdiction, costs wll depend on the degree
to which its activities are funded by HEW (in particular,
whet her it finances hi ?her education) and the characteristics of
that area's public buildings.

If handi capped persons benefit as they are estinated to in
the HEWanalysis, state and local governments will| also benefit,
albeit indirectly. QGeater self-reliance for handi capped prsons
could lessen the need for special services. Aso, higher earn-
ings woul d bring nore revenue in the formof taxes.
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CHAPTER | V. PQ Cy CPTI ONS

Sate and local officials have raised the issue of inter-
governnental constraints in hopes of reducing the number of con-
straints and |ighteni n? the financial burden inposed on states
and localities by the tederal government. Many of these offi-
cials argue that the constraints are excessive and that, in nany
instances, the politica and financial costs exceed the bene-
fits. Wiether or not the (ongressional policy changes urged by
state and local officials should be adopted is essentially a
political question. Quite possibly, the constraints imposed—
though burdensome for state and local officials——are necessary
to achieve inportant national goal s.

The Gongress mght consider several responses to the cri-
tics of intergovernnental constraints. Qne is to take no expli-
cit action. This approach is based on the premse that the
political process can be relied on to prevent or correct exces-
ses of federal authority and to nodify regulations that are not
cost effective.

A second approach woul d invol ve the Congress' changing its
decisionmaking procedures to increase attention to-—and
provi de greater infornation on--the costs and benefits that pro-
posed federal actions mght inpose on state and |ocal govern-
ments. The Congress mght consider two specific changes:

0 Requiring that analyses of state and local effects be
made part of legislative and admnistrative decision-
maki ng, and

0 Increasing (ongressional oversight over rule making in
the agencies.

A third approach woul d be to attenpt to decrease the nunber
of intergovernnental constraints by changing the structure and
substance of federal policy. Three specific sorts of changes
have been proposed:

0 Reformng the administration of grant prograns;
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0 (onsolidating existing grant prograns and relying more
on block, as opposed to categorical, grants; and

o Establishing a policy of fiscal reinbursenent for costs
inposed on state and local governnents by federal con-
straints.

These procedural and policy changes are discussed in the renain-
ing sections of this chapter.

STATE AND LACAL | MPACT ANALYSES

Sate and local inpact anal yses have been proposed as a way
to provide nore infornation to federal decisionmakers. The
desired effect would be to lessen the nunber of new constraints
which, relative to their aleged benefits, are either very
costly or inefficient. Such analyses could be required for any
bill considered by the Gongress and for proposed admnistrative
regul ati ons. The scope of the requirenent mght also be
extended to include periodic review of existing laws and
regul ations.

Wile prinmary enphasis has been placed on the need for
reliable estimates of the costs that federal actions would
inpose on state and |ocal governments, a full state/local inpact
analysis ideally woul d consider what benefits are to be achieved
and whether alternative actions mght be nore effective.

Current Practice

The Legislative Branch. Sate and local inpact analyses
are not currently part of the legislative process, although the
inplications for state and |ocal governnents of proposed federal
actions are often explored in conmttee hearings and reports.

The (ongressional Budget and Inpoundnent GControl Act of
1974 requires the (ongressional Budget (fice to prepare esti-
mates of costs for public bills reported by all Commttees
except Appropriations.l To date, nost of CBO's analyses have

1. See Section 403 of the Gongressional Budget and | npoundnent
Gontrol Act (Rublic Law 93-344).
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been limted to federal costs, although state and |ocal inpacts
have occasional |y been considered. Fao exanple, cost analyses
of the various welfare reform proposals considered by the Con-
gress last year included estinates of the fiscal relief to be
accorded to the states. The House Conmittee on the Budget has
recormended that CBO's cost estimating responsibilities be
expanded to include--whenever possible--consideration of state
and local governnent costs.

Some precedent for federal action requiring state/local
inpact analyses is established by the 26 state |egislatures,
which require "fiscal notes" detailing for all proposed |egisla-
tion the resulting local governnent costs. Wsually such analy-
ses are limted to estinates of direct costs; no consideration
Is given to benefits or to alternative actions that could pro-
duce simlar results nore efficiently. Estinates are generally
produced by Executive Branch agencies and reviewed by |egisla-
tive staff.

The Executive Branch.  Two recently issued Presidential
orders require agencies to analyze Proposed regul ations and
legislation. These analyses nmay fulfill the need identified by
state and local officials. The two orders are described in the
fol | owng paragraphs:

0 Executive Order 12074 requires that "urban and conmunit
inpact analyses" be prepared to identify "aspects o
proposed federal policies that may adversely inpact
cities, counties, and other communities." The anal yses
are to consider possible economc, denmographic, and
fiscal changes and their associated costs and benefits
as they affect central cities, suburban areas, and non-
met ropol itan areas.

0 Executive Qder 12044 requires federal agencies to
analyze "the economc consequences for the general
econony, geographical regions or |evels of governnent"
of any proposed "significant" regulation and of possible
alternatives. (Aw regulation that would result in an
annual effect on the econony of $100 nillion or nore, or
that would result in "maor" increases in costs or
prices for individual industries, levels of government
or geographic regions is defined as "significant.")
Agencies are also directed to establish procedures for a
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periodic review of existing regulations. In support of
the process, two interagency groups have been estab-
lished. The Regulatory Council is charged twce a year
with conpiling a conprehensive list of all regulations
being developed. The lists are to include prelimnary
assessnents of costs and statenents of the legal con-
straints wthin which agencies are operating. The Regu-
latory Analysis Review group, chaired by the Gouncil of
Economc Advisors, wll review and comment on sel ected
regul atory anal yses produced by the agenci es.

Although it is too early to evaluate the effect of these
orders, they do seemto set up procedures for analyzing federal
actions that inpose costs on state and local governments.
Wether the analyses will be used to influence rather than
justify decisions remains to be seen. A possible problem is
that the threshold for determning "significance" as defined
above is set too high to subject many inportant regulations to
analysis. Sone regulations, when taken singly, nay have little
effect but when considered as part of a larger course of action
nmay inpose sizable burdens. For exanple, the application of
Cavi s-Bacon wage standards specifically to the U ban Devel opnent
Action grant programinvolves relatively few dollars. But when
all the grant CPrograrrs to which the Davis-Bacon standards apply
are considered altogether, the «cost inplications nay be
substantial .

The Judicial Branch. No proposal for analysis of state and
| ocal 1npact prior to decision involves the judiciary. A though
the courts frequently make decisions affecting state and |ocal
governnents, a decision process based on the adjudication of
particular cases is not well structured for analysis of broader
inplicaztions for categories of people, businesses, or govern-
ments.

Assessnent

Athough in principle, requirements for conprehensive
analysis offer great promse, in practice they are likely to
fall short of expectation. The discussion in the preceding

2. For a discussion of the limted capabilities of the courts
as policynakers, see Donald Horowitz, The Gourts and_Social
Pol i cy, Brookings Institution, 1977.
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chapter indicated the conplexity of performng state/local
i npact anal ysis. Better data and causal nodels need to be
devel oped before reliable estinates can be produced of the
various types of costs and benefits that mght result from
i ntergovernnmental constraints.

Tangible, direct, public costs would be the easiest to
estimate. WWether incremental costs-—that is, those directly
attributable to the requirement——could be distinguished from
total costs would depend on the substance of the mandate or the
contractual agreement. Less tangible, indirect, and private
costs, as well as nost benefits, would be harder to neasure.
Furthernore, breaking down costs and benefits to the level of
individual jurisdictions would be difficult if not inpossible
given the speed with which analyses would have to be perforned
to be useful in decisionmaking. WWether, despite a positive
assessnent in the aggregate, a proposed constraint would put
significant burdens on certain jurisdictions would be difficult
to know Despite these difficulties and the inevitable uncer-
tainties that surround estinates, however, analysis of state and
local inpact would nevertheless produce information useful to
decisionmakers.

God analysis wll nore easily be done for proposed admn-
istrative regulations than for new laws. This is so because
costs and benefits depend to a large extent on admnistrative
interpretation and practice. Wien a statute is considered,
interpretation and practice are not known.

Perhaps the greatest benefit could be derived from a
selective but intensive review of existing intergovernnental
constraints. The possibility for good analysis is nuch greater
in evaluating past experience than in projecting future
| npact s. The (ongress, in consultation wth state and |ocal
officials, could direct that studies be done to assess whether
changes in certain nandates and program requirements are
warrant ed.

| NOREASED GONGRESSI ONAL OVERS (HT

Federal policy is to a large extent shaped by admnistra-
tive regulations. Statutes cannot include the level of detail
needed to guide all the decisions necessary to inplenent a pro-
gram indeed, this is the essence of the Executive Branch's
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function.3 That state and local officials' ire is mostly
directed toward federal agencies for excessive and unwise rule
making is not surprising. Sate and local officials also argue
that agencies issue regulations that are contrary to, or that go
beyond, legislative intent.

The Congress is an irTPortant point of access for state and
local officials having difficulty inplenenting federal agency
regulations.  The (ongress can direct agencies to change the
rules and guidelines governing program admnistration, and it
has done so. In its reauthorization of housing and community
devel opment prograns last year, the ongress directed the
Departnent of Housing and U ban Devel opnent Z{H.D to change its
interpretation of law in several respects.* For instance, in
devel opi ng housi ng assi stance plans, communities are required by
statute to allow for the needs of |owincone individuals who are
not at the tine residing in the community but who mght be
expected to if appropriate housing were available. HUD's regu-
lations were based on a "fair share" approach--estimates of
"expected to reside" were to be based on the size of the |ow
incone population in the netropolitan area. The Qongress
directed that a much narrower interpretation was intended; that
the estinmate of the lowincone popul ation expected to reside in
a comunity should be based on the nunber of existing and pro-
jected job opportunities within that community.

The (ongress has indicated its intention of scrutinizing
HD regulations closely. It has directed the agency to notify
it of proposed rulemaking and to provide it with draft |anguage
in advance of public release. If the relevant Cormittee in
either Huse has difficulty with the regulation, the date the
rule goes into effect is to be delayed to allow the QGongress
tine to give further legislative guidance to the agency.
Smlar procedures could be adopted wth respect to other
federal agencies.

3. In the case of General Revenue Sharing and block grants,
mich of the Executive function is assigned to state and
local officials.

4. Housing and Community Devel oprent Anendrents of 1978 (Pub-
i c Law 95-557).
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| MPROVI NG (GRANTS  VANACGEMENT

Wile nany conditions of aid governing program admnistra-
tion seem not to be particularly burdensone when considered
singly, taken together they absorb considerabl e resources and
generate frustration in state and local officials. Inproved
managenent of intergovernnental grant programs, they argue,
could nake a considerabl e difference--that the nunber and com
plexity of requirements could be reduced by better coordination
and greater standardization across prograns and agenci es.

Seps have been taken over the past 10 years to inprove the
grants nanagement system.® Pronpted by the Intergovernmental
(ooperation Act of 1968 and several interagency studies, three
maj or federal managenent circulars (FMCs) were put into effect:

0 FMC 74-7 standardizes and sinplifies 15 areas of grant
admnistrative requirenents, for the nost part affecting
financial nanagenent.

0 FMC 74-4 establishes principles for determning allow
able costs under grant prograns.

0 FMC 73-2 standardizes procedures for federal audits and
calls for the coordination of federal/state/local audit
requi renent s.

In addition, the Joint Funding Simplification Act of 1974 re-
quires federal agencies to facilitate state and local govern-
ments conbining grants from several prograns in support of a
single project.

Despite these steps, however, state and local officials
argue that nore needs to be done to elimnate duplicative plan-
ning and reporting requirenents, to standardize rules and regu-
lations (particularly wth respect to the generally applicable
conditions of aid such as the environnental and nondiscrim na-
tion provisions discussed in Chapter 1I), and to increase con-
sultation anmong federal, state, and local officials at early

5. For an extensive discussion of efforts to inprove grants
managenent, see ACIR, Inproving Federal Grants Managenent,
Report A-53, February 1977.
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stages of the federal rulemaking process. Sate and local offi-
cials maintain that a stronger central nanagenent staff is cru-
cial to further [r)]rogress. They argue that central coordination
IS necessary both to enforce agency conpliance with existing
nanagenent policies and to initiate additional changes.®

RANTS GONSCOLI DATI ON

The overal | nunber of federal grant regulations can be cut
if the CGongress is willing to give state and local governnent
officials greater authority over the use of federal grant funds.
It can do so by consolidating narrow categorical prograns that
are simlar in purpose and by reversing the tendenC)é to recate-
gorize and add additional strings to existing block grant
pr ogr ans.

Federal grant prograns are generally considered to be of
three types:

0 (eneral purpose fiscal assistance, typified by General
Revenue Sharing, whereby funds are allocated by formla
and are given to state or local governnents wth few if
any, restrictions regarding use.

0 Bock grants, such as the Community Devel opnent B ock
Gant program whereby the Gongress specifies the objec-
tive to be achieved and a broad range of permssible
uses. Funds are generally allocated by formla  Local
officials decide what activities are to be supported.

o Categorical grants, which a_redgi ven by the Gongress to
finance narrow, circunscribed kinds of activities.

6. Smlar reconmendations for inproving the admnistration of
grants prograns have been nade by several groups. See for
exanpl e, ACIR, _|nproving Federal Qants Mnagenent; Com
mssion on Federal Paperwork, Federal/Sate/Local  (Cooper a-
tion (July 1977); National Governors Conference, égenda for
Intergovernnental Reform Vol. 2 of Federal Roadbl ocks to
Efificient Sate Governnent (February 1977). See also The
Federal Assistance Monitoring Project of the AR Sream
lining Federal Assistance Admnistration; An Interim
Report to the President (Septenber 8, 1978).
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Examples include Aid to Fanmlies wth Dependent Child-
ren, Environnental Protection Agency grants for waste-
water treatnent construction, an Eroj ect grants for the
promotion of the arts. Funds may be distributed by for-
mila or on a project basis. Ether way, federal admn-
istrators retain a fair amount of control and responsi-
bility for overseeing prograns, which are admnistered
by state and |ocal governnents,

For the nost part, general purpose fiscal assistance and bl ock
grants are developnents of the last decade. Whereas in 1968,
categorical prograns accounted for 98 percent of all federal
grant outlays, by 1977 their proportion had declined to 76
percent.7

In the last couple of years, the trend toward decentrali-
zation in the federal grant system has, to sone extent, been
reversed. The tendency in the reauthorization process and in
the admnistration of block grants and General Revenue Sharing
has been to recategorize and to increase restrictions and regul a--
tions. For exanple, when General Revenue Sharing was re-
aut hori zed, provisions regarding nondiscrimination, financial
managenent, and citizen participation were strengthened. A
second exanple is the reauthorization in 1978 of Conprehensive
Enpl oynent and Training (CETA) prograns. Although CETA is
comonly considered to be a block grant, it now contains
nunerous requirenents concerning individual eligibility and the
m x of enpl oynent services that nay be provided.

An analysis of which grants are appropriate for consoli-
dation is beyond the scope of this paper. The ACIR, however,
has anal yzed the topic in sone depth and has proposed the nerger
of 170 categorical grant prograns into 24 prograns. 8 sone of
the bigger consolidations suggested (involving nine or more
separate prograns) are in the areas of transportation safety,
conprehensive regional transportation, conprehensive state
transportation, pollution prevention and control,  ommibus
education assistance and preventive and protective health. The
AQR has also reconmended that the Congress enact |egislation

7. AOR 1In Brief the Intergovernnental Gant System  An
Assessnent of HProposed Fol1cies (1978), p. 8.

8 AOR GCategorical Gants: Their Role and Design (1977),
A-52, pp. 298-305.
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giving the President authority over program consolidation
simlar to his involvenent in governnent reorganization. Uhder
such legislation, upon submssion of a Presidential plan, the
(ongress would be required to approve or disapprove the plan by
resol ution wthin 90 days.

H SCAL  REl MBURSEIMENT

A policy of full fiscal reinbursement has been proposed to
mnimze the financial burden placed on state and local govern-
ments by intergovernnental constraints. If such a policy were
adopted, the federal governnent would be obligated to pay the
ful cost of any state or local actions taken in response to
federal requirements. As proposed by the National Governors As-
sociation (NGA), the principle would not apply to court ordered
mandates. It would apply, however, for all other nandates or
contractual obligations put into effect by statute or admni-
strative regul ation after the date of adoption.?

Sate Precedent

The primary nodel for a policy of fiscal reinbursenent is
the one adopted by the Sate of Gilifornia to govern its rela
tionships wth local governments.l0 In 1972, " the California
state legislature passed the Property Tax Reform Act of 1972
(SB90). This law established rate and revenue limtations for
| ocal governments and at the sane tine adopted the principle of
rei nbursenent for increases in local costs attributable to new
state nandates regarding service provision or loca taxing.

Lhder the provisions; of 900, the Sate of Galifornia is to
reinburse local governnents for revenue losses arising fromnew
exenptions granted by the state affecting property, sales, or
use taxes, and for the costs of new services or increases in
service levels nandated by state law admnistrative regul ation,
or executive order subsequent to 1972. A local governnent nay

9. National Gvernors Association, Policy Positions 1978 1979,
p. 26.

10. Gher states such as Mntana, Louisiana, and Pennsylvani a

have al so adopted the principle of reinbursenent for state
mandates.
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apply for reinbursenent of the full cost of a nandated service
even if that governnent had been providing the service before
the state mandate. |If it does so, however, it nust reduce its
maxi mum property tax rate or revenue limt by an equival ent
amount.  Excluded from coverage are: legislation specificall

requested by local governnents, prograns nandated by the federal
governnent, court decisions, or voter initiatives, nandates that
provide for self financing or result in no newduties; and |aws
that define crines or establish new penalties.

The reinbursenent process works as follows. The Sate
Departnent of Hnance is responsible for estinmating nandated
costs associated with new |egislation. The departnent also
reviews agency-prepared estimates of costs associated wth
admnistrative regulations. Appropriations are to be provided
to cover both one-tine and continuing costs associated wth
covered nandates. Each year local governnents submt clains for
reinbursenent to the Sate Controller. If local governnents
believe that reinbursenent ought to be forthcoming and none is
provided, they nay lodge a claim wth an independent
admnistrative Board of Control. The Board reports to the
Legislature on the nunber and anount of clains it awards. Uoon
receipt of the report, an appropriations bhill sufficient to
cover all approved local government clains for reinbursenent
must be introduced in the legislature. Decisions of the Admni-
strative Board of Control nmay be appealed in the state court
system

The reinbursenent policy has resulted in only a small in-
crease in state aid for local governments. Between 1972 and
1976, the California Sate Government provided $35 nillion in
rei nbursenent for newy inposed mandates. . Qver the sane period,
total state aid equal I'ed $26,500 million.11

Qurrent Practice

- Neither a clearly articulated policy nor consistent prac-
tice exists regarding the placement of financial responsibility
for costs incurred by state and local governnents 1n neeting

11.  Reinbursenent anount reported in ACIR, Sate Mndating of
Local Expenditures, p. 26. Total state ad reported 1n
Bureau of the Census, State (Governnent H nances, vol unes
for 1973 through 1976.
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federal requirenents. In some instances, state and |ocal
governnents nust bear the costs; in others the federal govern-
ment provides full or partial conpensation.

(osts inposed by mandates are nore 1likely to be borne by
state and local governments than are the costs associated wth
other constraints. This is so because many mandates derive from
the courts and only rarely is federal assistance provided to
cover the costs of conpliance. Federal financial assistance is
more comon when nandates stem from federal statute and associ-
ated regulations. For exanple, when the (ongress passed the
Vdter Pollution Gontrol Act of 1972 mandating sewage treatnent,
it aso established a capital grant program for wastewater
treatnent facilities to share the cost of constructing required
municipal facilities. Not all nandates have corresponding grant
prograns, however. For exanple, no grant funds are earnarked
for assisting local governnents to establish treatment capabili-
ties required to neet safety standards for drinking water.

The federal governnent pays nost of the costs associated
Wth grant-in-aid requirenents. This is true a nost by defi-
nition, since the primary purpose of grant requirenents is to
govern the use of federal funds. .

In certain circunstances, however, state and local govern-
ments bear direct costs generated by grant requirenents. Wen
actions or standards are required for participation in a grant
program but the cost of taking those actions or achieving the
standard is not covered by the grant, a financial burden is
inposed on the recipient. For exanple, a state that nust up-
grade its hospitals in order to receive nedicare or medicaid
paynents nay face significant costs. Smlarly, the requirenent
that public facilities be accessible to the handicapped before
federal aid can be received coul d inpose high costs on state and
| ocal governnents.

A conparabl e situation arises when state and |ocal govern-
ments are required to share the costs of a grant funded acti-
vity; in such instances, any requirenents increasing the cost of
that activity will create financial burdens. For exanple, _if
the federal government pays 75 percent of the cost of construct-
ing sewage treatnent plants, and Davis-Bacon requirenents
increase total project costs by 5 percent, then state/local
costs wll increase by the sane proportion.
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In addition, grant requirenents can result in indirect
costs the full burden of which fall on state and loca govern-
nents. For exanple, Davis-Bacon requirenents mght affect the
price of state and local construction that has no federal
funding.

Wienever federal regulations specify actions that are con-
trary to program goals, prohibit grantees using the noney as
they choose, or inpose a financial burden, the benefits to state
and local governnents of participating in a federal grant pro-
gramare lessened. So long as states and |ocalities continue to
Part|0| pate, however, one nust assune that there are net bene-
its for the recipient governnents and their citizens.12

Anal ysi s of Rei nbursenent Option

A policy of fiscal reinbursenent can be justifiéd on three
gr ounds:

o0 To mnimze the extent to which federal requirenents
claimlocal resources, thereby crowding out actions wth
greater local priority;

0 To make the distribution of costs nmore equitable; and

o To deter the federal government from inposing additional
requi renent s.

Qowding Qut. Advocates of a reinbursenent policy argue
that Thé resources available to state and local governments are
limted. When such resources are used to pay for actions
ordered by the federal governnent, they are unavailable for
activities judged to be inportant by the local citizenry. In
other words, residents' choices regarding local public services
are cronded out by federal requirements.

12 There are instances of state and local governments' refus-
ing assistance for which they are eligible on the grounds
that the conditions associated wth the program inpose
costs that exceed benefits. For exanple, ~ Mntgonery
Qounty, Mryland, has refused Uban Msss Transit Authority
assi stance grants because of objections to Section 13(c),
which requires labor sign-off on grant applications.
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ability to pay. In the case of sone regul ations, other con-
siderations may affect equity jud%nents. For exanple, if the
purpose of a regulation is to curb abuse, having the offending
parties bear the costs of renedial action seens reasonable. Few
woul d argue that the federal ?over nment shoul d rei nburse private
busi ness for the cost of conplying with mninal health and safe-
ty standards for places of work.

A across-the-board policy of fiscal reinbursenent is un-
likely to enhance equity regardless of how equity is defined,
since the circunstances underlying federal regulations differ.
Depending on the geographic pattern of costs relative to bene-
fits, the fiscal ability of governments facing the greatest
costs, and the reasons for the inposition of the federal re-
quirenent, equity may or may not be enhanced by the federal
assunption of costs. Equity Is more likely to be advanced by a
flexible policy of considering each federal requirement on its
own nerits.

Deterrence. A third reason for supporting a policy of fis-
ca reinbursénent is that it mght act as a deterrent to the
inposition of new constraints. If federal officials have to
raise taxes to cover all of the costs, sone advocates reason,
they will think twce before requiring that actions be taken by
state and local governnents. A reinbursenent policy mght be
limted in scope to areas judged to be better left to state and
| ocal discretion.

ACIR's recommendations regarding reinbursenent by state
governnents seem in large part to be based on the "deterrent
effect.” In policy areas where the state interest is large,
and/or where the effects of local actions "spill over" to places
outside their jurisdictions, partial reinbursement is considered
appropriate. But "to mnimze state intrusion into natters of
essentially local concern,” such as public enpl oyee working con-
ditions, the commssion recommends that_ full reinbursenent
be required to acconpany rel evant mandates.l4

14, ACIR, Sate Mandating of Local Expenditures, Report A 67,
July 1978, pp. 912
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Possibility for Limted Rei nbursenent

Wi | e the NGA has recomnmended a POl icy of fiscal reinburse-
ment applicable in a broad range of circunstances (including
some not caused by intergovernnental constraints), the Qongress
may prefer to enbrace the concept but to a limted extent. The
scope of applicability of such a policy could be restricted by
attention to the followng factors:

° Types of constraints to which the policy would apply.
Determning when rernbursenent would apply 1S much
harder at the federal |evel, where constraints take a
variety of forns involving different degrees of co-
ercion, than at the state level, where nandates are the
common practi ce.

0 Types Of costs eligible for reinbursenent. Reinburse-
ment could be Timted to only certain of the costs des-
cribed in Chapter 11l (for exanple, increnental direct
public costs). Measurenent problens identified as
osing difficulties for the analysis of costs and
enefits would nake inplenentation of a reinbursenent
policy very difficult.

0 Extent Of reimbursement. Sate and local governnents
courd be rernbursed in part or in full.

AONCLUS ON

Rel ations between |evels of governnent in the US federal
system have clearly been changing over time. (onstraints have
increased in nunber and, with them the degree of federal con-
trol over state and local government actions has grown. \Met her
or not this change in intergovernmental relationships should be
viewed as problematic is essentially a political question.

Regardl ess of one's judgnent concerning the desirability of
the expanding federal role, particular constraints may be in-
effective or they nmay inpose relatively high costs. If there
are to be changes, inguiry must be redirected from the general
to the particular. Individual prograns and requirenments nust be
anal yzed to determne their costs and benefits and to discover
whet her better courses of action exist.
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