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Executive Summary

We are confronted primarily with a moral issue. It is as old as the scriptures and it is as clear as the

American Constitution. The heart of the question is whether all Americans are afforded equal rights and

equal opportunities, whether we are going to treat our fellow Americans as we want to be treated . . .
This is one country.

—President John F. Kennedy

June 11, 1963

Two years before President Kennedy called for a unified America, undivided by race, he had
coined the term affirmative action in the context of improving integration in federally financed
work projects. In the 1970s, affirmative action broadened to apply to college admissions. Despite
that affirmative action programs have significantly improved diversity on America’s college
campuses, there have been many legal and legislative challenges to race-based programs, par-
ticularly in recent years.

Successful challenges have limited affirmative action in the states of California, Texas, Louisi-
ana, Mississippi, Florida, Maryland, Washington, and Georgia. The movement away from af-
firmative action has forced many states, colleges, and universities to reassess their admissions
and financial aid programs so that they no longer focus on race, but instead use other criteria to
foster diversity. The states of California, Texas, and Florida have adopted “percentage plans.”

This staff report updates the U.S. Commission on Civil Rights’ previous assessment of percent-
age plans in California, Florida, and Texas and examines the pattern of racial/ethnic diversity
among first-time students and graduate, law, and medical students. The critical question guiding
this analysis is: Can percentage plans achieve the goal of equal educational opportunity? Based
on the analysis performed here, the answer unfortunately is no. The findings of this report mirror
those of the earlier one: percentage plans alone do not improve diversity by reaching underrepre-
sented minority groups and will only have their desired effect if affirmative action and other
supplemental recruitment, admissions, and academic support programs remain in place.

This staff report also examines federal outreach programs, such as TRIO and financial aid, that
further the goal of equal educational access. Even with such efforts, disturbing patterns in minor-
ity enrollment remain. To ensure equal access, states and the federal government must commit to
multifaceted and inclusive admissions processes, incorporating adequate financial aid and aca-
demic support services.

PERCENTAGE PLANS
The University of California

The University of California has had in place a 12.5 percent plan for admissions since 1960, both
with and, later after they were abolished, without affirmative action programs. The 4 percent
plan promised to admit California students ranking in the top 4 percent of graduates in each high
school, thereby expanding the eligible pool to include students who are not among the top 12.5
percent of graduates statewide. The comprehensive review implemented in fall 2002 expanded
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the selection criteria to include not just 10 academic criteria, but also four nonacademic ones, for
example, motivation.

Outreach programs targeting minority groups also came under scrutiny in 1997-98 after the state-
wide race ban took effect. Thus, instead of considering race, universities began to institute pro-
grams to increase the eligibility rates of students from schools that had significant educational
disadvantages and schools that produced few college-bound students. Other outreach efforts were
based on geographic distribution and socioeconomic status. However, despite the UC system’s in-
creasing its spending on new outreach efforts, campus diversity did not increase. Specifically:

= The race ban of 1997 resulted in reductions in the already small proportions of African
Americans, Hispanics, and Native Americans admitted and enrolled in the UC system,
including both undergraduate and professional schools.

= The recent changes in admissions policies have resulted in small increases in applications
and admissions from racial minorities compared to when the race ban was initially im-
posed. Proportionally fewer racial minorities apply or are enrolled than in 1995, when the
race ban was first announced.

= In particular, the chances of admission dropped for African American, Hispanic, and Na-
tive American applicants to the Los Angeles, Berkeley, and San Diego campuses, and for
the system as a whole higher admission rates did not always result in higher enrollment
rates.

State of Texas

When Texas instituted an admissions “percentage plan” (HB 588) in 1998, it did so in response
to the Hopwood v. State of Texas decision, which effectively ended affirmative action in educa-
tion in the state. HB 588 was enacted and now guarantees high school graduates in the top 10
percent of their classes admission to a Texas public college or university of their choice. HB 588
also provides admissions guidelines for students not ranked in the top 10 percent of their class,
instructing public universities to consider 17 other factors, including socioeconomic background
and an applicant’s performance on standardized tests, when determining admission.

While HB 588 offers some recourse to minority undergraduate students, it does not apply to minor-
ity graduate students. Both undergraduate and graduate minority students in Texas have been los-
ing ground in admission to the state’s flagship public institutions. This study found:

= In 1994, prior to Hopwood, whites made up 64 percent of the total enrollment at UT-
Austin. Minorities accounted for 36 percent of the total enrollment; blacks made up 5
percent and Hispanics accounted for nearly 15 percent.

= By 1997, the rate of minority enrollment had declined to its lowest point since 1994;
blacks accounted for less than 3 percent of the total enrollment at the UT-Austin and His-
panics accounted for nearly 13 percent.

= Asian Pacific Americans benefited from the 10 percent law, but the University of Texas-
Austin still struggles to admit black students. African Americans constitute 12 percent of
the state’s population.
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= Although the number of undergraduate minorities applying to the University of Texas-
Austin has continued to increase since 1996, the percentage of those admitted has de-
clined, as has the number of those who actually enroll.

— By 2001, the number of blacks applying to UT-Austin had increased by 24 per-
cent, but the percentage of applicants who were admitted had decreased by 19
percent. Only 38 percent of black applicants were admitted in 2001.

— In 1996, 65 percent of Hispanic applicants were admitted. By 2001, the number of
Hispanics applying to UT-Austin had increased by 20 percent but the percentage
of applicants who were admitted had decreased by 15 percent.

Although graduate and professional schools are not covered under HB 588, minorities have his-
torically been underrepresented and remain so:

=  Minority enrollment rose to 17.2 percent at University of Texas School of Law in 2000—
01. However, this was only a 1.1 percent increase from the previous academic year, and
an overall decline of 7.5 percent from the year following Hopwood.

= In2000-01, the University of Texas Medical Branch at Galveston School of Medicine
enrolled 5.6 percent fewer minority students than in the 1997-98 academic year.

= Asian Pacific Americans were the only group to have experienced a steady increase in
enrollment at the University of Texas Medical Branch at Galveston School of Medicine
over the five-year period.

Outlawing race-conscious affirmative action programs in higher education in Texas had a nega-
tive impact on black, Hispanic, and Native American enrollment at the University of Texas-
Austin. In addition, although minority admission rates have increased at some schools, they have
declined overall at the premier Texas law and medical schools.

State of Florida

In November 1999 Governor Jeb Bush signed Executive Order 99-281, banning the use of race
or ethnicity in university admissions decisions in Florida. In place of affirmative action in higher
education, the state instituted the Talented 20 Program (T20 Program), which guarantees admis-
sion to one of Florida’s 11 public institutions for students graduating in the top 20 percent of
their high school class and completing a prescribed 19-unit academic high school curriculum. No
provisions were made for graduate and professional admissions. The T20 Program, which became
effective in 200001, is now one of three pathways to admission in the state university system
(SUS). The other two are admission through traditional criteria, such as standardized test scores
and grade point average, and profile assessment, which takes into consideration a variety of fac-
tors. The three pathways form one component of the One Florida Equity in Education Initiative,
and improving poor performing schools forms the other. An assessment of the state initiative re-
vealed:

= The T20 Program hinders black high school graduates’ participation in higher education
because of its reliance on class ranks. Compared with other groups, blacks have the
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smallest percentage of high school graduates qualifying as T20 students, at levels sub-
stantively lower than their representation among high school graduates.

= Black applicants who apply independent of T20 are also admitted to SUS at a lower rate
relative to other groups.

= The ratio of black enrolled T20 first-time students to all black enrolled first-time enrolled
students in SUS is the lowest compared with all other groups. This is associated with un-
derrepresentation in higher class ranks, the beginning of the admissions process.

= Relative to their presence in SUS, Hispanic, Native American, and especially black T20
students are underrepresented at the University of Florida, the flagship campus, while
Asian Pacific Americans are well represented.

= The three pathways to enrollment taken together increased the number of minority and
nonminority first-time students enrolled in SUS, but failed to change the proportions of
the minority groups.

= In the two post-race ban years, blacks were underrepresented among first-time students,
within SUS and the most selective University of Florida and Florida State University,
compared with their representation among 1999—-00 high school graduates. The same un-
derrepresentation is evident when comparing black first-time students in the pre-race ban
year with the 1999-00 high school graduates. A similar situation prevails for Hispanics at
the two more selective universities.

= First-time minority graduate enrollment increased substantially in SUS in 2001-02, the
second year of the race ban. However, first-time black graduate admission rates declined
over the two years of the race ban and have almost always remained lower than those of
other groups.

= In law schools, the number of first-time minority students fluctuated in SUS and de-
creased steadily in the University of Florida College of Law. Furthermore, black and
Hispanic law students were admitted at lower rates than whites and Asian Pacific Ameri-
cans. The two new laws schools, one affiliated with Florida A&M University and the
other with Florida International University, are hoped to increase black and Hispanic
lawyers without using affirmative action.

= First-time minority medical students grew very slightly, but medical school admission
rates are lower for blacks and Hispanics relative to those of whites and Asians.

These staff findings reveal an urgent need to go beyond the Talented 20 Program in university
admissions to narrow the gap between the proportions of blacks in SUS and in the two more se-
lective universities, and the comparable proportion among high school graduates. The same ur-
gency prevails for Hispanics with regard to the two selective institutions. In the long term, the
Education Initiative’s second component, improving public education, is a pivotal one. Statewide
initiatives must be implemented to improve the admission rates of the more vulnerable minority
groups, such as blacks, to graduate, law, and medical schools.

ADMISSIONS STANDARDS AND SUCCESS PREDICTORS

Today, high school grade point average is the most widely used factor in admissions decisions,
followed closely by standardized test scores, such as the SAT and ACT. The reliance on stan-
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dardized tests has become controversial in recent years, with critics citing differences in the qual-
ity of education afforded students and disparities in test scores between racial/ethnic groups as
reasons to discontinue their use. Research indicates:

= The gap in test scores between white and nonwhite students has widened over the years,
with the average SAT scores of black, Hispanic, and American Indian students trailing
those of white students by a wider margin today than 10 years ago.

= In the 2000-2001 academic year, the difference in average SAT scores between black
and white test takers was 201 points out of a possible 1600. On the ACT, the difference
in scores was nearly 5 points, of a possible 36.

* One study found that admissions strategies that rely on SAT scores result in a greater
number of rejections of otherwise qualified minority and low-income students, as com-
pared with strategies that rely on high school records alone.

= Test scores are also often used to determine recipients of merit awards and scholarships.
Because high-income students tend to score higher, there is greater potential that these
awards will be given to students who may not need them.

At the same time score gaps are widening, selectivity at four-year institutions is increasing, with
higher standards (and test scores) being required of potential students, and targeted recruitment
efforts are decreasing. Both trends come at the expense of minority and low-income students.
The College Board announced in June 2002 that it would revamp the SAT to include an essay
portion and higher levels of mathematics, leaving some educators concerned that students at less
rigorous schools will be penalized once again and that average score gaps will continue to widen.

Many schools are beginning to move away from reliance on the SAT and ACT and have made
efforts to take a more holistic approach to admissions, giving consideration to students’ talents
and extraordinary accomplishments. Others have implemented early intervention initiatives to
better prepare underrepresented students for college. It is hoped that these approaches will in-
crease diversity on college campuses absent affirmative action programs.

NATIONAL TRENDS IN COLLEGE ENROLLMENT

Over the last 25 years, it is evident that affirmative action policies significantly increased minor-
ity representation in higher education, although not necessarily at selective institutions. While it
is too soon to tell whether state percentage plans will have any long-term success, it appears that
minority enrollment rates are leveling off. A closer examination of college enrollment reveals:

= The gap between minority and nonminority students has narrowed since 1976, when
whites accounted for more than 80 percent of college students; today whites make up 67
percent of the postsecondary student population. Non-Hispanic black students make up
12.2 percent of college enrollees, Hispanic students make up 11.5 percent, and Asian
American students make up 5.2 percent.

= There is significant enrollment variation within groups, particularly among Asian Pacific
Americans and Hispanics.
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= Non-Hispanic white students are more likely to attend college at the traditional age of en-
rollment (18-23 years old). Minority students are less likely to enroll in college right af-
ter high school, and because of employment and other factors that might limit full-time
attendance, are more likely to take longer to complete a course of study.

=  White and Asian American students are more likely to attend four-year institutions,
whereas black, American Indian/Alaska Native, and Native Hawaiian/Pacific Islander
students are more likely to attend two-year institutions or vocational schools. In 1999,
minorities accounted for 24.8 percent of students enrolled in four-year institutions and
33.4 percent of those enrolled in two-year institutions.

= White and Asian American students are more likely to attend the most competitive insti-
tutions, while black students are more likely to be enrolled in the least competitive insti-
tutions.

There has been a similar trend in graduate and professional school enrollment, with a marked
increase in the representation of graduate students of color over the last 25 years, from 10.8 per-
cent in 1976 to 21.3 percent in 1999. However, there are disparities that remain significant:

= At 21.3 percent of graduate students, minorities remain underrepresented. Hispanic and
African American students are particularly underrepresented, making up only 5.7 and 9.3
percent of graduate students, respectively.

= In 1999-2000, minorities made up 21.6 percent of law school students and 31.5 percent
of medical students.

= While it appears that minority students have reached parity in medical schools, it is be-
cause Asian/Pacific Islander students make up 17.3 percent of medical students. Black
and Hispanic students are still underrepresented in both law and medicine.

Although progress has been made, disturbing trends in minority enrollment persist. Students of
color remain underrepresented at the most selective undergraduate institutions, in those that offer
four-year programs, and in graduate and professional schools. Clearly, equal access to education
has not yet been achieved.

FACILITATING ACADEMIC AND FINANCIAL ACCESS TO HIGHER EDUCATION

Access to higher education is not only dependent on a fair and flexible admissions process, but
also on adequate academic preparation and financial support. It is in these two areas that the fed-
eral government’s role is most pronounced. With recent attention drawn to America’s failing
schools, federal intervention in the form of outreach, counseling, supplemental academic instruc-
tion, and financial support is paramount. There are federal programs in place to improve college
access for low-income students. If strengthened and used in conjunction with proactive recruit-
ment and admissions efforts, these programs can contribute significantly to increased diversity in
higher education.

For example, the importance of TRIO, the federal programs designed to assist and encourage
economically disadvantaged students to pursue and complete postsecondary education, is un-
questionable. Without its programs, many minority and low-income students would not have had



Draft Staff Report X

the opportunity to pursue college education. However, improvement is needed in the area of out-
reach and in the scope of the Department of Education’s evaluation of the TRIO programs.

Rising tuition costs and the failure of federal funding to keep pace have resulted in a decline in
the purchasing power of financial aid. Over the next 10 years, 4.4 million qualified students will
not be able to afford a four-year college education, and 2 million will not be able to afford any
college. In addition, expected family contributions have increased, resulting in an increase in the
amount of student loans. Unmet needs for college funding have also increased over the years.

Despite the increased demand for need-based financial aid, several states have substituted por-
tions of funding for merit-based programs, awarding scholarships for academic performance. An
overarching concern about this trend is that these scholarships may benefit students who can al-
ready afford college. The civil rights community is similarly concerned that changes in how fi-
nancial aid and merit-based scholarships are distributed have had a detrimental effect on
minority and other disadvantaged students.

CONCLUSION

As affirmative action comes increasingly under fire, and if percentage plans grow in popularity,
it is inevitable that the numbers, and subsequently proportions, of minority students pursuing
higher education will decrease. Though affirmative action programs were not perfect, this analy-
sis reveals that in each of the three states that have replaced them with percentage plans, minority
students are faring the same or worse. The staff analysis found numerous other drawbacks to
overreliance on percentage plans. Thus, if percentage plans as they are currently administered
remain a part of the higher education landscape, they must be supplemented with proactive re-
cruitment, outreach, and academic support programs.

This is not to suggest that existing percentage plans are entirely without merit, but they are sim-
ply not enough. A model plan would include the outreach innovations of the University of Cali-
fornia system, the focus on improving K—12 education as Florida’s plan does, and the school
choice built into Texas’ plan. The alternatives to top-percent admissions that are built into each
state’s plan (i.e., comprehensive review, profile assessment, and supplemental criteria) should be
commended. Additionally, states must broaden the use of holistic admissions standards that al-
low participation by students who have unrealized potential.

State governments must take this review even further and perform regular, thorough examina-
tions of these programs and closely study admission and enrollment rates at all schools. The fed-
eral government must make TRIO and financial aid programs accessible to all who are eligible
for them. The administration, Congress, and those in the education field must work together pro-
actively to guarantee all Americans equal access to higher education.
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CHAPTER 1

The Struggle to Achieve Diversity in Higher Education:
Setting the Stage for Percentage Plans

INTRODUCTION

The U.S. Commission on Civil Rights has throughout its history been concerned about college
admissions policies and has sought to further those that provide all members of society equal ac-
cess to higher education.' In April 2000, the Commission released Toward an Understanding of
Percentage Plans in Higher Education: Are They Effective Substitutes for Affirmative Action? In
it, the Commission examined the use of high school class ranks as a means of increasing the
presence of minorities in public higher education in the states of California, Florida, and Texas.
Currently, each of those states has in place what is generally referred to as a “percentage plan.”
With some variation in procedures between the states, these percentage plans guarantee first-time
college applicants who have graduated within a predetermined percentage of their high school
class rank automatic admission into their resident state schools.

After a thorough review, the Commission concluded in 2000 that percentage plans had signifi-
cant flaws and failed to create diversity in undergraduate education. The premise of the plans—
that automatic admission of high school students ranked at the tops of their classes will result in
racially diverse college populations—is contingent upon continued racial segregation of the na-
tion’s high schools. The Commission further found that the percentage plans made no provision
for professional or graduate education and recommended such plans be used in conjunction with
affirmative action.’

This staff report updates and expands upon the Commission’s previous assessment of percentage
plans in California, Florida, and Texas and examines the pattern of racial/ethnic diversity among
first-time students and graduate, law, and medical students. For the purpose of this review, a
first-time student is an entering freshman who has never formally attended any college. The
terms “freshman” and “first-time student” are used interchangeably depending on the terminol-

! See U.S. Commission on Civil Rights, Toward an Understanding of Percentage Plans in Higher Education: Are
They Effective Substitutes for Affirmative Action? April 2000 (hereafter cited as USCCR, Toward an Understanding
of Percentage Plans) for the Commission’s examination of this topic.

? Other states that have considered some form of a percentage plan include Pennsylvania and Colorado. Pennsyl-
vania has since abandoned its plan, while Colorado’s plan has been tabled since June 26, 2000. See American Coun-
cil on Education, “Percentage Plans for College Admissions,” issue brief, January 2001, <http://www.acenet.
edu/resources/reports/percentage-plans.pdf>; see also Automatic Admission Act of 2000, S.B. 59, 62nd Gen. As-
sem., 2d Reg. Sess. (Colo. 2000).

3 USCCR, Toward an Understanding of Percentage Plans.
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ogy used in the source data.* The critical question guiding this analysis is: Can percentage plans
alone achieve the goal of equal educational opportunity? The findings of this staff report mirror
those of the Commission’s earlier one: percentage plans as they are currently administered do not
improve diversity and must be implemented in conjunction with affirmative action and other
supplemental recruitment, admissions, and academic support programs. The ideal percentage
plan program would include targeted outreach, institutional choice, and an emphasis on improv-
ing public elementary and secondary education.

To assess access to higher education beyond percentage plans and affirmative action, this report
also examines other gatekeepers, such as the admissions process, financial resources, and college
preparation. While there are programs in place to assist students in overcoming these barriers,
such as the federal TRIO outreach programs and financial aid, disturbing patterns in minority
enrollment remain. States and the federal government must commit to a multifaceted and inclu-
sive admissions process, incorporating adequate financial aid and academic support services, if a
college education is to be available to all members of society.

PROMOTING DIVERSITY THROUGH AFFIRMATIVE ACTION

Throughout most of the 20th century, long-established discriminatory admissions policies at the
nation’s universities prevented minority individuals from completing their education or even at-
tending the institution that would best prepare them academically for their desired career.’ Not
until 1950 was the University of Texas School of Law forced to admit African Americans, and it
did so as a result of the Supreme Court’s decision in Sweatt v. Painter.® More than a decade
passed before prospects began improving for minority individuals who had the goal of attending
college, an improvement that can be largely attributed to the establishment of affirmative action
programs.

When President John F. Kennedy first used the term affirmative action in 1961 he did so in ref-
erence to increasing the racial integration of workforces employed in federally financed pro-
jects.” The political and social movements of the 1960s further eroded the color barrier and
granted minorities greater access to higher education.® However, it was not until the 1970s that
affirmative action found its place in college admissions policies, and substantively redressed the
entrenched discrimination against racial and ethnic minorities and women in the admissions
process. Admissions policies were amended to consider gender and minority status as assets and

* The term includes students enrolled in the fall term who attended college for the first time in the prior summer term
and also includes students who entered with advanced standing (college credits earned before graduation from high
school). See U.S. Department of Education, Integrated Postsecondary Education Data System, Glossary, September
1995, p. 12.

3 See the Civil Rights Project, Harvard University, “Civil Rights Alert, The Struggle to Keep College Doors Open,”
n.d., <http://www.law.harvard.edu/civilrights/alerts/access.html> (hereafter cited as the Civil Rights Project, “The
Struggle to Keep College Doors Open”).

6 Sweatt v. Painter, 339 U.S. 629 (1950).

" Paul Finkelman, “Affirmative Action,” Encarta Online Deluxe, July 22, 2002, <http://encarta.msn.com/find/print.
asp?&pg=8&ti=761580666&sc=0&pt=1>.

¥ The Civil Rights Project, “The Struggle to Keep College Doors Open.”
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not, as had been done in earlier periods, liabilities to gaining college admission.” From this pe-
riod on, affirmative action increased minority access to the nation’s colleges and universities.'’

Since its earliest days, however, affirmative action has been controversial, and many judicial and
legislative attempts have been made to dismantle it. These attempts have limited the scope of ac-
ceptable practices, particularly in higher education admissions. Supporters of affirmative action
argue that it is a necessary policy, having as its purpose undoing historical discrimination. Diver-
sity in the workplace and educational environment is critical to the social, economic, and political
success of America’s increasingly multicultural society. Supporters also argue that considerations
of race, ethnicity, and gender help level the playing field for women and persons of color who do
not have equal opportunities to achieve higher education.'' Opponents of affirmative action argue
that such policies result in dual standards for minorities and nonminorities, with lower standards
for minority students. They suggest that the goal of multicultural and gender diversity and fairness
is misplaced and that educational access should be based solely on merit, not color or ethnicity.
They further argue that admitting less qualified students to more challenging institutions sets
them up to fail because they are not academically prepared.'

During the period prior to the retreat from affirmative action on college campuses, minorities had
increased their enrollment at postsecondary institutions, if not necessarily at prestigious universi-
ties in proportion to their population numbers, owing to race-conscious admissions policies. In
1965, less than 5 percent of 18- to 24-year-old college students were African American. Today,
African Americans make up roughly 12 percent of undergraduate students.'> The affirmative ac-
tion measures of the 1960s and 1970s are credited with steadily increasing the college enrollment
rates of people of color.'* However, recent challenges to the use of race or gender and other fac-
tors in college admissions likely will “erode the gains that women and minority group members
have made in postsecondary education thus far.”'> While Supreme Court precedent supports the
limited use of affirmative action, the judicial landscape is changing rapidly.

? U.S. Department of Education, National Center for Education Statistics, Reconceptualizing Access in Postsecond-
ary Education, Report of the Policy Panel on Access, August 1998, p. 5 (hereafter cited as NCES, Reconceptualizing
Access in Postsecondary Education).

' The Civil Rights Project, “The Struggle to Keep College Doors Open.”

' See, e.g., American Council on Education, “Making the Case for Affirmative Action in Higher Education: What
the Research Shows,” <http://www.acenet.edu/bookstore/descriptions/making_the case/works/research.cfm>; The
Civil Rights Project, “The Struggle to Keep College Doors Open.”

12 See, e.g., Walter Williams, “Affirmative Action Can’t Be Mended,” Cato Journal, Dec. 15, 1997,
<http://www.cato.org/dailys/12-15-97.htm>; Curt A. Levy, “Diversity on Trial,” National Review On-Line, June 11,
2001, <http://www.cir-usa.org/articles/levey profiling nro.html>; Michael S. Greve, “The Demise of Race-Based
Admissions Policies,” Chronicle of Higher Education, Mar. 19, 1999, pp. B6-BS.

1 U.S. Department of Education, National Center for Education Statistics, Digest of Education Statistics, 2001, ch.
3, table 207.

'* American Council on Education, “Legal Developments Related to Affirmative Action in Higher Education: An
Update for College and University Presidents, Trustees, and Administrators,” June 1999.

> NCES, Reconceptualizing Access in Postsecondary Education, p. 6.
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Legal and Legislative Challenges to Affirmative Action

In 1978, the Supreme Court’s ruling in Regents of the University of California v. Bakke but-
tressed affirmative action in admissions policies by establishing that race could be one factor
considered in admissions decisions for the purpose of promoting diversity in higher education.'
Although this decision upheld the constitutionality of affirmative action, it also stipulated that
race could not be the sole arbiter in determining admissions.'” Despite the consideration of race
in the admissions process, by the 1980s it was evident that minorities and women were more
commonly admitted to less prestigious institutions. That is, affirmative action had done little to
open the doors of top-tier universities for most minority group members and women.'® This
situation remained largely unchanged at the close of the millennium for many minority groups,
especially African Americans."” Nonetheless, vocal opponents of racial and gender preferences
continued to challenge the necessity of affirmative action.

The mid-1990s brought organized efforts against admissions policies that strove for equal access
through affirmative action. Among these was admissions policy SP-1, adopted in California in
1995, which ended the use of race as a factor in admissions to the University of California.”* Al-
though this policy was formally rescinded in 2001, California voters had passed Proposition 209
in 1996, which ended all forms of affirmative action in the state, rendering SP-1 superfluous.!
One educator at the University of California stated that the elimination of affirmative action in
the state university system “severely intensified problems of inequality in access to post-
secondary and professional education.”** He noted that the numbers of black, Hispanic, and Na-
tive American students in the system have since decreased and that the system has begun to seg-
regate into more and less elite campuses, with white and Asian Pacific American students
enrolling in the former.

In 1996, the same year Proposition 209 passed in California, the University of Texas School of
Law lost a challenge against its admissions policies. The Fifth Circuit ruling in Hopwood v. State
of Texas,” which applies to Texas, Louisiana, and Mississippi, prohibits the use of race or eth-
nicity as an admissions criterion or in the recruitment, provision of financial assistance, or reten-
tion of college students.”* The Hopwood decision, although applicable to only three states, has

1® Regents of the University of California v. Bakke, 438 U.S. 265 (1978).

' Finkelman, “Affirmative Action”; Roger Clegg, vice president and general counsel, Center for Equal Opportunity,
“Not a Close Question: Preferences in University Admissions,” testimony before the United States Commission on
Civil Rights, May 14, 1999, <http://www.ceousa.org/html/close.html>.

" NCES, Reconceptualizing Access in Postsecondary Education, p. 6.

1 Ibid.; Goodwin Liu, “The Myth and Math of Affirmative Action,” Washington Post, Apr. 14, 2002, p. B1. See
discussion on national trends in enrollment, chap. 4.

20 University of California, Office of the President, “Current Policies,” Jan. 10, 2002, <wysiwyg://52/http://ucop.
edu/regents/policies/sp1.html>. The policy was rescinded on May 16, 2001.

! American Civil Rights Institute, “California’s Proposition 209,” 1997, <http://www.acri.org/209/209text.html>.
22 Eugene E. Garcia, dean, Graduate School of Education, University of California at Berkeley, “The Elimination of
Affirmative Action: California’s Degraded Educational System,” La Raza Law Journal, vol. 12 (Fall 2001), p. 373.
2 Hopwood v. State of Texas, 78 F.3rd 932, 962 (5th Cir. 1996), is discussed later in this report.

* Texas Higher Education Coordination Board, “Report on the Effects of Hopwood on Minority Applications, Of-

fers, and Enrollment at Public Institutions of Higher Education in Texas,” 1998, <http://www.thecb.state.tx.us/
cfbin/ArchFetch.cfm?DocID=16&Format=HTML>.
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had broader implications for colleges and universities across the country, as it raised the question
of whether the promotion of diversity is a compelling interest that justifies taking race into ac-
count in all university admissions decisions.”> However, the Supreme Court declined to review
the circuit court decision, and it therefore applies only to the states in the circuit.

An initiative similar to California’s Proposition 209, Initiative 200 (I-200), was passed by voters
in the state of Washington in November 1998. Unlike the California proposition, I-200 was not a
constitutional amendment, therefore it is uncertain whether the law will supercede existing state
and local laws that allow the use of race in employment and contracting decisions.”® Nonetheless,
after the passage of 1-200, the University of Washington eliminated the consideration of race,
ethnicity, and gender in admissions. It is estimated that this decision resulted in an immediate 15
percent decline in African American and Hispanic student enrollment at both the undergraduate
and graduate levels. A year prior to I-200, four white applicants who had been denied admission
filed suit against the University of Washington School of Law challenging its use of race in the
admissions process. Although provisions in [-200 rendered certain claims in the case moot, the
district court ruled that Bakke, which allowed the consideration of race and gender, was still
good law. In December 2000, the Ninth Circuit Court of Appeals upheld the district court’s deci-
sion and reiterated that educational diversity is a compelling government interest.”” The Supreme
Court subsequently declined to review this case as well.”®

Inspired by the initiatives in California and Washington, Florida Governor Jeb Bush signed an
executive order in November 1999, the One Florida Initiative, eliminating race and ethnicity as
an admissions factor in the state university system.” According to the plan, minority representa-
tion in the state’s universities was adequate, therefore race- and ethnic-based admissions policies
could be replaced with achievement-based policies, “while still improving and enhancing the di-
versity” of the system.’ This staff review reveals that this assertion has not held true. In fact, the
proportions of minority first-time students enrolled in the state system did not increase, particu-
larly African American students.

In August 2001, the U.S. Court of Appeals for the 11th Circuit determined that the admissions
policy of the University of Georgia was unconstitutional because it gave a fixed preference to
nonwhite applicants.’’ In rendering its decision, the appellate court called into question whether
the Bakke ruling provided justification for the use of race in admissions decisions.

> American Council on Education, “Making the Case for Affirmative Action in Higher Education,” <http://www.
acenet.edu/bookstore/descriptions/making_the case/threats/index.cfm>.

%0 bid.

27 Smith v. University of Washington Law School, 233 F.3d 1188 (9th Cir. 2000).

*% Smith, cert. denied, 532 1051 (2001).

2 Office of the Governor, State of Florida, “Announcement of the One Florida Initiative,” 2000-2001, <http://www.
myflorida.com/myflorida/government/governorinitiatives/one_announcementlnitiative.html>. See detailed discus-
sion of the One Florida Initiative in chap. 2.

%% Jeb Bush, governor, State of Florida, Equity in Education Plan, November 1999, <http://www.myflorida.com/
myflorida/government/governmentinitiative.on.florida/documents/educationplan.edu>.

3! Johnson v. Board of Regents, 263 F.3d 1234 (11th Cir. 2001). See also Erik Lords, “Affirmative Action Issue in

College Admissions Grows Murkier,” Black Issues in Higher Education, Sept. 27, 2001, p. 10 (hereafter cited as
Lords, “Affirmative Action Issue Grows Murkier”).
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In May 2002, in the case of Grutter v. Bollinger, the U.S. Court of Appeals for the Sixth Circuit
upheld the University of Michigan’s law school admissions policy, citing Bakke as the law of the
land and opening the door for the Supreme Court to rule on the issue of affirmative action.*® The
appellate court, in its 5—4 decision, stated that colleges may consider race in admissions as a way
to enroll a sufficient number of minority students and found diversity to be a compelling state
interest. Another pending suit, Gratz v. Bollinger, challenges the University of Michigan’s un-
dergraduate admissions policy.” A federal judge ruled in favor of the university, but that ruling
is currently being reviewed by the court of appeals. On October 1, 2002, the plaintiffs in the case
filed a petition asking the Supreme Court to review the case even though the appellate court has
not yet ruled.** Legal commentators speculate that the Supreme Court will review the Grutter
case, and now possibly the Gratz case, in its 2002—2003 session, but in the meantime, institutions
outside the Fifth Circuit continue to have the flexibility to use race as one of many factors in de-
termining admissions, as outlined by the Bakke decision.

“Softer” Affirmative Action Programs

Often the discussion around affirmative action programs focuses on admissions criteria and deci-
sions. It is noteworthy, however, that many states have other initiatives in place to recruit, enroll,
and matriculate minority students. A broader definition of affirmative action includes initiatives
such as outreach to low-income, inner-city, and high-minority populations, recruitment of under-
represented groups, and targeted scholarships and financial aid. While these “soft” forms of af-
firmative action remain more widely accepted and are less susceptible to legal challenges than
are revised admissions policies, they have not been immune to scrutiny.

Specifically, questions have arisen about the legality of race-specific financial aid. In the 1970s
and 1980s, the Department of Education (DOEd) authorized colleges to take race into account to
a greater degree in awarding student aid than in admissions, if the minority-targeted aid was a
small proportion of total student aid funds.*® In 1994, DOEd again endorsed “appropriately-
crafted minority-targeted” financial aid, but the U.S. Court of Appeals for the Fourth Circuit had
a different opinion.*® In Podberesky v. Kirwan, the court ruled that a University of Maryland
scholarship program for African American undergraduates, which the school adopted in response
to a DOEd finding that it had historically discriminated, was not narrowly tailored to overcome
minority underrepresentation.’” The court held that the school failed to demonstrate that there
were continuing effects of past discrimination that would warrant such a scholarship.*® In antici-
pation of challenges to any form of affirmative action, in August 2001, the University of Florida

32 Grutter v. Bollinger, 288 F.3d 732 (6th Cir. 2002).
3 Gratz v. Bollinger, 135 F. Supp. 2d 790 (E.D. Mich. 2001).
** Jodi Wilgoren, “Justices Asked to Rule Early on University Admissions,” New York Times, Oct. 1, 2002, p. A28.

3% American Council on Education, “Legal Developments Related to Affirmative Action in Higher Education: An
Update for College and University Presidents, Trustees, and Administrators,” June 1999, <http://www.acenet.edu>
(hereafter cited as ACE, “Legal Developments Related to Affirmative Action”).

% ACE, “Legal Developments Related to Affirmative Action.”

7 Podberesky v. Kirwan, 38 F.3d 147 (4th Cir. 1994). Rehearing en banc denied, with correction, 46 F.3d 5 (1994),
cert. denied, 514 U.S. 1128 (1995).

3 Podberesky v. Kirwan, 38 F.3d 147 (4th Cir. 1994); ACE, “Legal Developments Related to Affirmative Action.”
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announced it would no longer award scholarships based on race.”” More than 50 race-based
scholarships available at the school were recast to become race neutral.

Table 1.1

Affirmative Action Timeline

March 1961

September 1965

June 1978

October 1994

July 1995

March 1996

November 1997

December 1998

November 1999

August 2001

August 2001

May 2002

The concept of “affirmative action” was initiated in Executive Order 10925 signed
by President John F. Kennedy in an attempt to increase racial integration in feder-
ally financed workforces.

President Lyndon Johnson enforced affirmative action through Executive Order
11246, which required government contractors to consider prospective minority
employees in all aspects of hiring and employment.

Supreme Court ruling in Regents of the University of California v. Bakke estab-
lished that race could be one factor considered in admissions decisions for the
purpose of promoting diversity in higher education.

In Podberesky v. Kirwan, the Fourth Circuit Court of Appeals ruled that a Univer-
sity of Maryland scholarship for African American undergraduate students was not
narrowly tailored to overcome minority underrepresentation or historical discrimi-
nation. The school was required to broaden the scholarship’s eligibility, despite the
fact that the Department of Education had previously endorsed “appropriately-
crafted minority-targeted” financial aid.

SP-1 was adopted in California and ended the use of race in admissions to the
University of California system. This policy was formally rescinded in 2001, but its
underlying tenet remained.

Hopwood v. State of Texas was upheld by the Fifth Circuit Court of Appeals. The
ruling, which applies to Texas, Louisiana, and Mississippi, prohibits the use of race
or ethnicity as an admissions criterion or in the recruitment, provision of financial
assistance, or retention of college students.

California voters passed Proposition 209, which ended all forms of affirmative ac-
tion in the state and rendered SP-1 superfluous.

Voters in the state of Washington passed Initiative 200. Although questions remain
about the initiative’s scope, the University of Washington eliminated the considera-
tion of race, ethnicity, and gender in admissions.

The One Florida Initiative was signed into law by the governor of the state. Race-
and ethnic-based admissions policies were replaced with achievement-based poli-
cies.

The U.S. Court of Appeals for the 11th Circuit determined in Johnson v. Board of
Regents that the admissions policy at the University of Georgia was unconstitu-
tional because it gave a slight preference to nonwhite applicants.

In anticipation of legal challenges, the University of Florida eliminated all race-
based scholarships.

The U.S. Court of Appeals for the Sixth Circuit approved the University of Michi-
gan’s law school admissions policy in Grutter v. Bollinger, allowing the considera-
tion of race and upholding the Bakke decision. A case challenging the university’s
undergraduate admissions policy (Gratz v. Bollinger) is also under review by the
appellate court, after a federal judge ruled that the use of race in admissions was
constitutional.

% Lords, “Affirmative Action Grows Murkier,” p. 10.
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With these legal and legislative challenges percolating up through the courts and statehouses
across the country, and because the Supreme Court has yet to revisit its decision in Bakke, the
legal uncertainty of affirmative action has led schools to reassess admissions standards and seek
new methods for achieving diversity apart from using race as a factor. For example, in 2000 Rut-
gers Law School in Newark, New Jersey, created a new admissions policy that does not consider
race as an isolated factor. Instead, the school recruits students based on non-race factors, such as
overcoming economic and educational disadvantages.*’ All applicants to the law school have the
option of applying under one of two admissions standards. Applicants can choose to be consid-
ered (1) mainly on test scores and grades, or (2) on the basis of education and employment ex-
periences, personal and academic accomplishments, socioeconomic background, family
circumstances, and potential contributions to the diversity of the school.*' Other schools, some of
which are mentioned in this report, also now take into consideration educational experiences and
life situations in the admissions process.*

Finally, and most importantly for this review, localized movements away from affirmative action
have resulted in the adoption of percentage plans in three states—California, Texas, and Florida.

Are they effectively providing equal access to education? The following is a detailed assessment

of the effects of percentage plans on college diversity.

* Saverio Cereste, “Minority Inclusion Without Race-Based Affirmative Action: An Embodiment of Justice Pow-
ell’s Vision,” New York Law School Journal of Human Rights, vol. 18 (Spring 2002), p. 205.

1 bid., p. 225.
2 See discussion on admissions standards, chap. 3.
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CHAPTER 2

Percentage Plans

THE UNIVERSITY OF CALIFORNIA
Overview

When the Commission issued its April 2000 statement on percentage plans,' the University of
California (UC) had had a ban on the use of race for determining first-time student admissions
for almost two years. A percentage plan for admitting first-time students to the university had
been in place for decades, but it had been accompanied by affirmative action programs intended
to augment minority representation in the student body. The affirmative action programs were
abandoned when the use of race was prohibited, and the university began seeking other means,
including modifications to the percentage plan and increased outreach, to ensure diversity among
students.

Civil rights advocates have urged state university systems to establish percentage plans only
along with the continued use of affirmative action. The Commission’s statement in 2000 criti-
cized UC admissions policies because declines in enrollment of black, Hispanic, and American
Indian students, both undergraduates and first-time law students, had occurred following imple-
mentation of the race ban, particularly at the premiere Berkeley and Los Angeles campuses.”
Other concerns about the University of California were that African American and Latino and
Filipino American applicants were denied admission by the following: eligibility requirements
for courses that were less accessible in the high schools these students attend; an undue and un-
justified reliance on standardized test scores and judgments made based on educationally insig-
nificant differences in tests scores; disparities in grade point averages that special considerations
did not mitigate; and an unvalidated admissions process that did not adopt alternative criteria
with less disparate impact on minority applicants.’

The section below explains UC’s various admissions policies and is followed by an analysis
showing the dwindling numbers of Hispanic, African American, and Native American students
in the UC system using applicant, admissions, and enrollment data from 1995 to the present. En-
rollment data for the current 2002—-2003 academic year were not available at the time this report
was prepared.

' U.S. Commission on Civil Rights, Toward an Understanding of Percentage Plans in Higher Education: Are They
Effective Substitutes for Affirmative Action? April 2000 (hereafter cited as USCCR, Toward an Understanding of
Percentage Plans).

2 USCCR, Toward an Understanding of Percentage Plans, pp. 6-7.

3 Ibid., pp. 7-8, citing Rios et al. v. Regents of Univ. Cal., No. C 99-0525 SI (N.D. Cal. Mar. 24, 1998).



Draft Staff Report 10

Admissions Policies

The University of California consists of eight campuses—Berkeley, Davis, Irvine, Los Angeles,
Riverside, San Diego, Santa Barbara, and Santa Cruz—with a growing population of upward of
25,000 first-time students (see table 2.1).* Its admissions policies are established by a Board of
Regents. Numerous policies have been in effect both before and since a ban on the use of race in
admissions was imposed. Table 2.2 shows a timeline for when key decisions about admissions
were made and the policies implemented.

Table 2.1
The University of California System
Undergraduate Graduate - Professional Schools -
Medical Law Business
Institutions in the University of California (UC) System
UC Berkeley X X X X
UC Davis X X X X X
UC Irvine X X X X
UC Los Angeles X X X X X
UC Riverside X X X
UC San Diego X X X
UC Santa Barbara X X
UC Santa Cruz X X
UC Merced e opens 2004--------------
UC San Francisco X X
Hastings School of Law X
Institutions subject to ...
... the 12.5 percent plan All None None None None
... UC Board of Regents' governance All All All Al ex.cept All
Hastings
... race ban (Propostion 209) All All All All All
Institutions in this analysis
Al None ar o Allexcept e
Hastings
Reasons for excluding schools from the analysis
Hastings School of Law, although affiliated with UC, is independently governed and does not fall under the UC
Board of Regents' admissions policies.

The 12.5 Percent Plan With and Without Affirmative Action

As early as 1960, the UC Board of Regents and the California State Board of Education ap-
proved the California Master Plan for Higher Education. The plan established the principle of
universal access and choice and established a three-tier system with the University of California
as the state’s primary academic research institution providing undergraduate, graduate, and pro-
fessional education. The plan identified college admissions pools for each tier. UC was desig-
nated the most selective. It was to admit California residents in the top 12.5 percent of high
school graduates. Applicants who met the 12.5 percent requirement would be offered a place

* The University of California also includes campuses at Merced and San Francisco. The Merced campus is new and
will open in fall 2004. The San Francisco campus is a graduate health sciences university. See table 2.1 and Univer-
sity of California, Merced, “A University for Our Future,” <www.ucmerced.edu/about_merced/>; University of
California, San Francisco, “Academics,” <www.ucsf.edu/academics/index.html>.
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somewhere in the UC system, though not necessarily at the campus or in the major of first
.5
choice.

The Master Plan broadly confines admissions, but allows the University of California campuses
to vary criteria within constraints.® The UC system has 14 selection criteria, 10 of which are aca-
demic, such as standardized test scores, completion of college preparatory curricula, and mini-
mum grade point averages. The other four selection criteria are supplemental, having to do with
special talents, life experiences, and geographic diversity. Campus differences in the use of
selection criteria account for whether or not applicants are admitted to their first choice among
schools.” Furthermore, given the criteria and other constraints, only 11.1 percent of high school
graduates statewide were eligible for admission in recent years, not the 12.5 percent the Master
Plan stated as a goal.®

The California Master Plan for Higher Education has been reviewed numerous times over the
decades and has undergone minor modifications in response to some of those reviews.” Ethnic,
gender, and economic diversity issues were raised in reviews of the plan in the early 1970s and
again in the late 1980s. The 1970s reviews sought to ensure access for all eligible students and to
expand the use of “non-traditional” criteria for admitting larger proportions of the student body.
UC was urged to approximate the general ethnic, gender, and economic composition of recent
California high school graduates. This goal was reiterated again in a 1989 review with a directive
that governing boards determine policies and programs that increase the access of underrepre-
sented students to first-time admission and college successes. The need for innovative outreach
programs was stressed. '’

> The other tiers include California State University, which provides undergraduate and graduate education through
the master’s degree, emphasizing “applied” fields and teacher education; and the California community colleges,
which provide academic and vocational instruction, remedial instruction, English as a second language courses,
community service courses, and workforce training services. The Master Plan also establishes admissions pools for
these schools. The California State University is to select from among the top one-third of the high school graduat-
ing class. California community colleges admit any student capable of benefiting from instruction. University of
California, Office of the President, “Major Features of the California Master Plan for Higher Education,”
<www.ucop.edu/acadinit/mastp