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The Froposed Rule defines "consumer information” to be any record about
an individual, whether in paper, electronic, or other form, that is a consumer report
or derived from a consumer report. The FTC has not provided for a definition of
what wiould be "derived from a consumer report” in the Proposed Rule. Howewer,
the FTC provides that it would cover "all of the information about @ consumer that is
taken from a consumer report, including information that results in whole or in part
from manipulation of information from a consumer report or information from a con-
sumer report that has been combined with other types of information.” The FTC
also implies thatinformation that has been shared amang affiliates pursuant to Sec-
tion GO3(HCZ2A) of the FCRA would be "consumer information” under the Pro-
posed Rule.

YWWe believe that the FTC has provided anextremely broad definition of
‘consumer information” that is not appropriate in all circumstances. For example, a
credit card issuer may share information with its retail affiliate pursuant to Section
O 2 AN of the FCRA. The retail affiliate may print catalogs and other dacu-
ments with consumers’ names that is derived from this information. We do not be-
lieve that such documents are of such a sensitive nature as to warrant coverage
under the Proposed Rule. In fact, there may be nothing that distinguishes such
documents from other documents that are compiled using information ather than
"consumerinformation.” We do not believe that it would be appropriate to require
the retail affiliate to incur unique costs to dispose of relatively innocuous information
simply because at one point it time it may have been derived fram a consumer re-
port. We believe that a more appropriate alternative would limit the definition of
"consumer information” to sensitive information that can be used to cause harm to
the consumer, For example it could include a consumer's name and Social Secu-
rity number if the information was derived from a consumer report. A discarded
catalog with a consumer's name on it would obviously not meet this definition.

The Coalition also notes that the Froposed Rule does not appear to distin-
quish between circumstances inwhich a persan may or may not be able to deter-
mine whether or not information was derived from a consumer report. For example,
recipients of infarmation fram affiliated ar third parties may not know that certain in-
formation was "derived” from a consumer report. It would not be appropriate to im-
pose liability on persons in such circumstances if they are unaware that the infor-
mation is subject to the Final Rule. Therefore, the definition of "consumer informa-
tion" should apply only when the person disposing of the information is aware that it
was derived from a consumer report.

VWe are pleased that the FTC has provided guidance with respect to informa-
tion that does not identify a particular individual. Specifically, the FTC states that
such information would not be covered, "even if the information was originally
‘derived from consumer reports,” since that information is not about an individual.
YWe ask the FTC to retain this interpretation and include itin the text of the Final
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Fule itself. Indeed, it would not further the objectives of the Proposed Rule, to re-
duce the risk of consumer fraud such asidentity theft, to apply the Proposed Rule
to information that does notinclude identities.

The Proposed Rule also defines what it means to dispose of information.
The term "includes” the discarding or abandonment of consumer information and
the sale, donation, or transfer of any medium, including computer equipment, upon
which computer information is stored. We agree with the FTC's examples of what it
means to dispose of information. However, we believe the FTC should defing what
it means to dispose of information—not only to provide what such term inciudes.
Again, we note that covered persons must have some specificity with respect to
what is intended by the Final Rule in order to avoid unnecessary liability. There-
fore, we ask the FTC to change the word "includes” to "means” in the definition of
disposing or disposal. VWe also ask that the FTC state in the text of the Final Rule,
as opposed toin the Supplementary Information, that the sale, donation, or transfer
of consumer information would not be considered "disposal” under the Final REule.
We also believe that itwould be impaortant to clarify what it means to "transfer” infor-
mation. For example, it should obwiously include the sale of a business, including
the entity's computers and consumer data on those computers. It should also in-
clude something as basic as including a consumer's name and address onan en-
velope ta be mailed, such as would occur as part of a written prescreened solicita-
tion.

Scope

The Proposed Rule applies to any person over which the FTC has jurisdic-
tion that, for a business purpose, maintains or othernwise possesses consumer infor-
mation or any compilation of consumer information. The FTC has specifically
asked whether it should exempt any persons or classes of persons from the Pro-
posed Rule, Ifthe FTC does not amend the definition of "consumer information” to
exclude those entities who do not know that the informationis derived from con-
sumer report information, it should exclude such persons from coverage under the
Final Rule. VWe also believe that financial institutions subject to the FTC's informa-
tion safeguarding regulations issued under the Gramm-Leach-Eliley Act
{("Information Safequarding Rule”) should not be subject to the Final Eule. Financial
institutions subject to the Information Safeguarding Rule already must take the
proper precautions to dispose of customer information, whether itis their own cus-
tomer information or another financial institution's customer information. Ve do not
believe the Final Rule would add significant consumer benefits to this existing re-
quirement. Financial institutions should not shoulder additional compliance bur-
dens and liability giwen that there is little corresponding consumer benefit.

Proper Disposal of Consumer Information

The Proposed rule requires any person who maintains consumer information
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for a business purpose to dispose of such information praperly by taking
‘reasonable measures” to protect against unauthorized access to or use of the in-
formationin connection with its disposal . In the Supplementary Information, the
FTC notes that it does not expect covered persons to ensure the perfect destruction
of consumer information in every instance . Rather, covered persons must consider
the sensitivity of the consumer information, the nature and size of the person’s op-
erations, the costs and benefits of different disposal methods, and relevant techno-
logical changes and develop reasonable proceduras to protect the data. The Pro-
posed Rule also provides some examples of such reasonable measures.

We commend the FTC for developing an approach that allows each covered
person to assess its unigque situation and to develop reasonable procedures ac-
cordingly. The Coalition believes that this is the bestway to approach the FTC's
statutory mandate . Indeed, it would be virtually impossible to establish regulations
that would apply equally appropriately to each of the covered persons. Such an
approach is also consistent with the Information Safeguarding Rule. Therefore, itis
our hope that this approach will be retained in the Final Rule.

Relation to Other Laws

The Proposed Rule restates the statutory direction that nothing in the Pro-
posed Rule is to be construed to require a person to maintain or destroy any record
pertaining to a consumer that is not imposed under other law. In this regard, the
Froposed Rule does not require a covered person to dispose of information.
Rather, the Proposed Rule states that if a covered person is disposing of consumer
information, such information must be disposed of pursuant to reasonable proce-
dures. We ask the FTC to provide specific clanfication to this effect in the text of
the Final Rule.

Effective Date

The FTC proposes to make the Final Rule effective three months after itis
published in the Federal Register. The Coalition is concerned that many entities
may not have sufficient time to develop appropriate compliance pragrams within
three months of the Final Rule being released. VWe believe that covered persons
should have at least six months, if not more, to comply with the Final Rule.

Coneclusion

Definitional clarity regarding the concepts of "consumer information” and
"disposing” of such information is critical to the ability of coalition members to com-
ply with the regulation in the face of broad FTC enforcement authority for sialations
of the final rule combined with exposure to private rights of action and class actions.
In regard to the proper disposal of consumer information, the Coalition again ex-
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presses its support for the approach developed by the FTC to allow each covered
person to assess its unique situation and to develop reasonable procedures ac-
cordingly.

Thank v guam for giowing the Cog i:zozz 1O cormarent on thiz issue, Plsase
Ao not hesitate to contact me at 207 464 9815 if the Coalition can be of Agther as.
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