UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20580

Office ‘ hairman
April 29, 2003

The Honorable Ward Crutchfield
Senate Majority Leader
Legislative Plaza Suite 13
Nashville, Tennessee 37243

Dear Senator Crutchfield:

The Federal Trade Commission is pleased to respond to your invitation for comments on
Senate Bill 855, which would amend Tenn. Code Ann. § 63-8, the portion of the Code regulating
the practice of optometry.! The FTC is charged by statute with enforcing laws prohibiting unfair
methods of competition and unfair or deceptive acts or practices in or affecting commerce.”
Pursuant to this statutory mandate, the Commission encourages competition in the licensed
professions, including optometry, to the maximum extent compatible with other state and federal
goals. The Commission has had a long-standing interest in the effects on consumers and
competition arising from the regulation of optometry.’> Indeed, the Commission has conducted a
series of extensive analyses and rulemakings focused on the kind of regulation contemplated in
Senate Bill 855, and we hope our findings will be of use to Tennessee legislators as they consider

this Bill.
The proposed legislation

Senate Bill 855 begins with the statement that optometrists “shall be free from any
influences that would interfere with their exercise of professional judgment,” and that
“optometrists shall not be associated with any person or persons in any manner which might
degrade or reduce the quality of visual care received by the citizens of this state.” The next
section then states: “A manufacturer, wholesaler, or retailer of ophthalmic materials who leases

! The Commission’s vote to approve this letter was 5-0.
2 Federal Trade Commission Act, 15 U.S.C. § 45.
3 See, e.g., 16 CFR Part 456 (prescription release rule); Mass. Bd. of Registration in Optometry, 110 F.T.C. 549

(1988); Comments of the Staff of the Federal Trade Commission, Intervenor, before the Connecticut Board of
Examiners for Opticians (Mar. 27, 2002), available at <http://www.ftc.gov/be/v020007.htm>.

4 Bill, section 1.
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space to an optometrist shall not, directly or indirectly, control or attempt to control the
professional judgment, manner of practice, or practice of an optometrist.”

The Bill’s explicit goal is to prevent commercial entities from interfering with the
optometrist’s professional judgment in ways that would reduce the quality of eye care. The Bill
lists ten specific arrangements that would constitute impermissible attempts to control the
practice of an optometrist. This list prohibits some forms of control that could plainly have a
negative effect on the quality of care, such as “Restricting an optometrist’s access to leased office
space when the optometrist needs such access to provide emergency care to a patient.”

The Bill also prohibits other negotiations and collaborative arrangements whose impact
on the quality of patient care is less clear. These prohibitions would not allow an optical store
leasing space to an optometrist to specify the optometrist’s professional fees or office hours,’ to
restrict the use of after-hours appointments,® or to share “telecommunication services” or clerical
staff unless the optometrist supervises said clerical staff.” These restrictions would apply to all
manufacturers or sellers of ophthalmic materials who lease space to optometrists, thus limiting
the relations between optometrists and the optical store in which some may choose to practice.

Senate Bill 855 would likely reduce competition

Senate Bill 855 would likely constrain competition from commercial optical chains that
seek to partner with optometrists in offering a combination of professional services and
ophthalmic goods that some consumers prefer. These effects would likely occur because the bill
would tend to make the operation of commercial optometric practice more difficult and would
hamper chain optical stores particularly. Chains operate by creating a generalized business
model that aims to reduce both operating costs and the costs to consumers of finding and
purchasing ophthalmic goods and services. Optical chains succeed in the marketplace when they
offer consumers some combination of cost and quality that consumers prefer. The proposed
restrictions would likely reduce competition by impairing the creation of uniform, chain-wide
business policies on basic business matters like prices, hours of operation, and services offered.

5 Bill, section 2, creating new code section 63-8-125(a).
6 Bill, section 2, creating new code section 63-8-125(b)(7).

7 Bill, section 2, creating 63-8-125(b)(1) (ban on “attempting to set the professional fees or office hours of an
optometrist”).

8 Id. at (b)(2) (ban on “attempting to restrict an optometrist’s discretion to schedule appointments at times
convenient to the optometrist’s patients™).

% Id. at (b)(4) (ban on “Sharing . . . telephone lines or other telecommunication services; provided, however, nothing
in this section shall preclude an optometrist from entering into a business arrangement involving the delegation of
clerical tasks and functions to persons who are not employees of the optometrist but under the optometrist’s general
supervision...”).
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Unfettered competition is at the heart of the American economy. Vigorous competition
forces producers to minimize costs and prices and to increase quality. Through this dynamic,
consumer welfare is maximized because consumers reap the benefits of lower prices, greater
variety, and higher quality goods and services. The United States Supreme Court has observed,
"ultimately, competition will produce not only lower prices but also better goods and services.
'The heart of our national economic policy long has been faith in the value of competition."
The Court has also explicitly noted that competition benefits consumers of professional

services.!!

Restraints on competition from optical chains may make consumers better off if such
restrictions improve the quality of eye care or lead to other consumer benefits that would not be
produced by firms operating in a competitive marketplace. Senate Bill 855 would create net
benefits for consumers if the value to consumers of any improvement in the quality of eye care
attributable to the Bill is greater than the harm imposed on consumers by the reduction in
competition. We respectfully urge the Tennessee legislature to weigh the impact on competition
of the prohibitions in Senate Bill 855 agamst any benefits that the Bill’s restrictions might create

for consumers.

Empirical evidence suggests restrictions on commercial optometry reduce
competition without increasing the quality of care

The Federal Trade Commission itself has engaged in such an evaluation of many
restrictions on commercial optometry chains, and our findings may be of help to the Tennessee
legislature. Research and rulemakings conducted by the Federal Trade Commission indicate that
many such restrictions tend to increase costs while producing no offsetting consumer benefit.'?

1 National Society of Professional Engineers v. United States, 435 U.S. 679, 695 (1978) (citing Standard Qil Co. V.
FTC, 340 U.S. 231, 248 (1950)); accord, Federal Trade Commission v. Superior Court Trial Lawyers Association,
493 U.S. 411, 423 (1990). v

n Goldfarb v. Virginia State Bar, 421 U.S. 773, 787 (1975); National Society of Professional Engineers, 435 U.S.
at 689.

12 The Commission addressed issues relating to the commercial practice of optometry in the course of promulgating
the Ophthalmic Practice Rules, commonly known as “Eyeglasses I1.” An earlier rulemaking — Eyeglasses I —
considered two relatively narrow types of competitive restrictions but also revealed the existence of other restraints
on eye care providers that appeared to limit competition unduly, increase prices, and reduce the quality of eye care
provided to the public. See Advertising of Ophthalmic Goods and Services, Statement of Basis and Purpose, 43 Fed.
Reg. 23992 (June 2, 1978) (promulgating 16 CFR Part 456) ("Eyeglasses I"). The Eyeglasses I Rule prohibited bans
on nondeceptive advertising and required vision care providers to furnish copies of prescriptions to consumers after
eye examinations. On appeal, the rule's prescription release requirement was upheld but the advertising portions
were remanded for further consideration in light of the Supreme Court decision in Bates v. State Bar of Arizona, 433
U.S. 350 (1977) (finding state supreme court rules against attorney advertising violated the First Amendment).
American Optometric Assn. v. FTC, 626 F.2d 896 (D.C. Cir. 1980). The FTC has continued to address advertising
restrictions through administrative litigation. See, e.g., Mass. Bd. of Registration in Optometry, 110 F.T.C. 549
(1988).

Eyeglasses Il considered many of the same issues presented by Bill 855, including such topics as whether the lay
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Two major studies by FTC staff examined many of the same issues presented in Senate Bill 855.
These studies, plus several others conducted by independent researchers using the FTC staff’s
data, are the most recent empirical investigations of the consumer impact of commercial
optometry restrictions. :

The first study, published in 1980 by the FTC's Bureau of Economics, compared the price
and quality of optometric goods and services in markets where commercial practices were
subject to differing degrees of regulation.” This study was conducted with the help of two
colleges of optometry and the Director of Optometric Services of the Veterans Administration. It
compared four dimensions of quality in markets with chain firms and markets without chain
firms: 1) the thoroughness of the eye examination; 2) the accuracy of the prescription; 3) the
accuracy and workmanship of the eyeglasses; and 4) the extent of unnecessary prescribing. The
study found that optometric practice restrictions in a market resulted in higher prices for
eyeglasses and eye examinations but did not improve the overall quality of care in that market, as
measured by these four attributes. Later analyses of the FTC data by academic researchers came
to similar conclusions.'*

The second study, published in 1983 by the Bureaus of Consumer Protection and
Economics, compared the price and quality of the cosmetic contact lens fitting services of
commercial optometrists and other provider groups.” It concluded that, on average,

business partners of optometrists could properly be involved in “setting of fees, salaries, or minimum office hours;
location of the practice; choice of suppliers of material, equipment, services, and laboratory work; . . . and other
activities that involve business judgments to a similar degree.” The Commission found that “The record . . .
demonstrates that lay control over the business aspects of an optometric practice is an integral element of commercial
practice.” See Ophthalmic Practice Rules ("Eyeglasses II"), Statement of Basis and Purpose, 54 Fed. Reg. 10285
(Mar. 13, 1989) ("Commission Statement") at 10300. (The Statement of Basis and Purpose is attached to this letter.)
The Eyeglasses II Rule — put into effect in 1989 — was intended to limit the ability of states and state optometric
boards to restrict the commercial aspects of optometric practice. The D.C. Circuit struck down the Rule on the
grounds that the FTC Act did not give this agency such authority over the states. See California Bd. of Optometry v.
FTC, 910 F.2d 976 (D.C. Cir. 1990). The Court’s decision should not be read as a rejection of the factual
underpinnings of the FTC effort. Because the Court vacated the Rule solely on jurisdictional grounds, it did not
address the factual underpinnings of the FTC effort.

13 Bureau of Economics, Federal Trade Commission, The Effects of Restrictions on Advertising and Commercial
Practice in the Professions: The Case of Optometry (1980) ("Bureau of Economics Study™).

4 John Kwoka, “Advertising and the Price and Quality of Optometric Services,” American Economic Review 74(1),
211-16:(1984); and Debra Haas-Wilson, “The Effect of Commercial Practice Restrictions: The Case of Optometry,”
Journal of Law and Economics 29(1), 165-86 (1986). Both of these studies examined differences in quality across

markets with varying degrees of commercial restrictions. Philip Parker (‘Sweet Lemons:’ Illusory Quality, Self-
Deceivers, Advertising, and Price, JOURNAL OF MARKETING RESEARCH, Vol.32, Aug. 1995, at 291-307) offers a
somewhat contrary view. Using the same FTC dataset, he questioned the robustness of the previous research’s price
results, finding that some alternative formulations failed to find a significant price effect due to differences in
commercial restrictiveness.. Parker did not, however, directly dispute the key quality finding of the FTC report —
that restrictions on commercial optometric practice did not influence average quality levels for eye exams.

13 Bureaus of Consumer Protection and Economics, Federal Trade Commission, A Comparative Analysis of
Cosmetic Lens Fitting by Ophthalmologists, Optometrists, and Opticians (1983) ("Contact Lens Study").
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"commercial" optometrists (for example, optometrists who were associated with chain optical
firms, used trade names, or practiced in commercial locations) fitted cosmetic contact lenses at
least as well as other fitters, but charged significantly lower prices.

Thus, three findings emerge from the FTC staff studies that may be of interest to
Tennessee legislators as they consider Senate Bill 855:

. Restrictions on commercial optometry tend to make commercial optometric
practice more difficult and therefore to drive up prices."®

. The higher prices lead many price-sensitive consumers to defer seeking eye care,
and thus affirmatively harmed that group of citizens."’

. There is no evidence that restrictions on the commercial aspects of optometric
practice raise the quality of services for those people who do obtain them.'®

On the basis of these studies and other evidence assembled in that rulemaking
proceeding,'® the FTC concluded that unnecessary restrictions on commercial practices by eye
care providers resulted in significant consumer injury, in the form of monetary losses and less
frequent vision care, without providing consumer benefit.”* The Commission concluded that “the
record is quite clear on this central issue: There is no difference in the average quality of care
available to consumers in restrictive and nonrestrictive markets.”?! The Commission also found

1 See Commission Statement, supra n.12, at 10286 (“prices for eye care are 18 percent higher in markets where
chain firms are totally restricted than in markets where chain firms operate freely”). Changing market circumstances
could make the size of the price effect today smaller than 18 percent. Nevertheless, we have identified no change in
the marketplace that economic analysis suggests would likely reverse or eliminate the price effect if a new study
were conducted with more recent data.

17 See Commission Statement, supran.12, at 10290 (a survey of 10,000 people “found that significantly fewer
individuals purchased eyeglasses in a given year in states with higher prices than in states with lower prices”); id.
(testimony by the AOA suggests that “85 percent of all serious injuries sustained by persons 65 and older are caused
by falls; 25 percent of these relate directly to uncorrected vision problems”).

18 In fact, studies of professional services have often found little relationship between professionals’ business
practices and the quality of service they provide. See C. Cox and S. Foster, The Costs and Benefits of Occupational
Regulation, FTC Bureau of Economics Staff Report, October 1990.

19 In the course of the Eyeglasses II rulemaking, the FTC received 287 comments and heard testimony from 94
witnesses. The commenters and witnesses included consumers and consumer groups, optometrists, sellers of
ophthalmic goods, professional associations, federal, state and local government officials, and members of the

academic community. See Commission Statement, supra n.12, at 10287.
2 Commission Statement, supra note 12, at 10285.

2! Commission Statement, supra n.12, at 10290-91.
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that of the more than $8 billion consumers spent on eye exams and eyewear in 1983, a substantial
portion was attributable to inefficiencies resulting from state regulation that reduced
competition.”” The evidence from the FTC's rulemaking record thus provides a strong argument
for avoiding unnecessary restraints on the commercial practice of optometry.

The rulemaking studies took place over 20 years ago, and some aspects of the market
have undoubtedly altered over time. For example, the changing patterns of insurance coverage
may alter the price effects of practice restrictions; advertising is more widespread?; and chain
stores and mass merchant sellers of ophthalmic goods have become more common.
Nevertheless, no persuasive empirical evidence alters the rulemaking’s most important
conclusion — the absence of positive quality effects from restrictions on commercial practice.

Conclusion

- Senate Bill 855 includes several restrictions on the commercial practice of optometry.
Economic analysis and the most recent empirical evidence available suggest that such restrictions
on optical chains tend to increase prices, but the restrictions produce no improvement in the
quality of eye care that consumers receive. Therefore, the commercial restrictions probably
would not benefit and likely would harm consumers. Consumers generally benefit from robust
competition among optometric care providers, and a statute that unnecessarily restricts that
competition is likely to harm consumers in the state of Tennessee. For these reasons, we urge
Tennessee legislators to con51der carefully the impact of Senate Bill 855 on consumers and
competition.

By direction of the Commission. v/

Chairman

?2 Commission Statement, supra note 12, at 10285-86.

B See, e. &g, James H. Love and Frank H. Stephen, “Advertising, Price and Quality in Self-Regulating Professions: A
Survey,” 3 Intl. J. Econ. Bus. 227 (1996). This 1996 survey of empirical economics literature on professional
advertising revealed that most studies find advertising tends to reduce the price of professional services without
reducing quality. On price, the authors concluded, "the overwhelming impression from the results reviewed...is of
advertising having a downward effect on professional fees." On quahty, they concluded that the empirical literature
generally shows that advertising does not lead to lower quality.
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{FR Doc. 89-5629 Filed 3-10-69; 8 45 am]

BILLING CODE 4910-13-4

FEDERAL TRADE COMMISSION
16 CFR Part 456 ‘

Trade negu!aﬁon Rule- Ophthalmlc
Practice Rules

AGENCY: Federal Trade Commission.
AcTion: Final Trade Regulation Rule.

SUMMAHY: The Federal Trade .
Commission issues a final rule that
removes restraints imposed by state law
on certain specified forms of commercial
ophthalmic practice. The Commission
has concluded that these restrictions are
unfair acts or practices within the
meaning of Section 5:of the Federal
Trade Commission: Act and are
appropriately remedied by the Trade.
Regulation Rule promulgated today. The
rule bars four types of state restrictions
on commercial practice: (1) Prohibitions
on certain forms of lay association with
or control over optomefric practices; {2}
limitations on the number of branch .
offices which optometrists may own or
operate; {3) prohibitions on the practice’
of optometry in commercial locations;
and (4) prohibitions on the practice of
optometry under a nondeceptive trade
name. The rule also incorporates, with
minor technical changes, the
prescription release requirement
originally promulgated as part of the
Trade Regulation Rule on Advertising of
Ophthalmic Goods and Services.
Published here are the'Ruie’s
tatement of Basis and Purpose, which

incorporates a Regulatory Analysis, and
the text of the final rule.

EFFECTIVE DATE: September 1, 1989,
&DDRAESS: Requests for copies of the
Rule and the Statement of Basis and
Purpose sheuld be sent to the Public

_ Reference Branch, Federal Trade

Commission, 6th Street and
Pennsylvania Avenue, NW.,
Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT:
Richard Kelly, Renee Kinacheck, or
Patricia Brennan, Division of Service

. Industry Practices, Bureau of Consumer

Protection, Federal Trade Commission,

- Washington, DC 20580 (202) 326-3304,
{202) 328-3287, or (202) 326-3274.

SUPPLEMENTARY INFORMATION:

List of Subjects in 18 CFR Part 455
- Eyeglasses, Ophthahmc practlce. '
Trade rules.

By direction of the Commmsnon. Chairman
Oliver dissenting. .
Doneld S. Clark,.

Secretmy
Statement of Basis and Purpose
I Introduction

A, Overview of the Rule ;

1. Commercial Practice Restrictiops.
Some state-imposed restrictions on the
commercial practice ! of optometry
cause significant injury te consumers.

While justified as necessary to protect

consumers, these restrictions actually

. work to deprive consumers of necessary

eye care, restrict consumer-choice, and
impede innovation in the eye care" -
industry.

The monetary: cost——hkely to be
millions of dollars annually—is great.
Over half of all Americans and more
than 90 percent of elderly consumers use
corrective eyewear, and over eight
billion -dollars was spent on eye exams
and eyewear in 1983.2 A significant

1 Optometric practicea range across a continuum
from what cen be characterized as strictly -
traditional (e.g., solo practitoner operating:in an
office buiiding under own narne) o ighly
commercial {e.g., large chain cptometric firm, with
offices in many states). For pusposes of this
proceeding, an optometrist is considered to be in
“commercial practice” if he or she is aysociated
with or empioyed by a nonoptometrist, uses a irade

' neme, operates more than a single office, or

oractices at & mercantile location.

2 NAOO, H-78, at 7 (figure derived from the
annual Naticna! Consumer Eyewear study
conducted by the Optical Manufacturers
Association). The NAOO enticipated that 1985 sales
would exceed nine billion dollars. :

All documenis on the rulemaking record have
been given a}phanumenc designations based upon
the system established by the Premdmg Officer. A
full explanation of these designations-is given at the

beginning of Bureau of Consumer Protection,
Continued
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proportion: of these costs can'be
attributed to-the inefficiencies of an
industry protected from competition by
state regulation. A study done by the
" FTC's Bureau of Economics shows that

prices for eye care are 18 percent higher -

in markets where chain firms are totaily
restricted than in markets where chain
firms operate freely.

State restrictions on mmmercim

‘practice are pervasive. Some restrictions

are statutory. Others are found in. .
regulations promulgated by state boards
of optometry.3 This rule declares unfair
four specific types of state restrictions
on competihon among optomeirists and
other vision care providers:

(1) Bestrictions on Affiliations With
‘Nonoptometrists. Most states have one
or more restrictions on lay affilistions.
Such restrictions take many forms,
including resirictions on employment of
optonietrists by business corporations or
nonoptometrists, on the forming of
partnerships between optometrists and
nonopiometrisis, on the splitting of
optometriste’ professional fees with

_nonoptometrists (which, in effect, can
prohibit joint-ownership or equity-
participation agreements); and on the
forming of franchise agreements and.
landlord-tenant agreements between
optometrists and nonoptometrists,

including agreements under which rental

payments are based on a percentage of
gross revenue.* Some states also
prohibit such corporate affiliations by
prohibiting nonoptometrists from
exercising any control over the business
aspects of an optometric practice.?

(2) Besirictions on practice in
mercantile locations.® Over twenty

Federal Trade Commission, Ophthalsiic Practice ~
Rules: State Restrictions on Commerciat Practice,
{1988), L-1 (hereinafter referred to as “Final Staff
Report"). For example, documents in the H category
are wriiten comments filed by providers or sellers of
‘ophthalmic'goods oz services and by ophthaimic
organizaiions. Documents in the } category are
written witness statements, transcripts of the
hearings and hearing exhibits. Hearing transcripts,
which cppeat on the rulemaking record as J-71, are
cited by page aumber (e.g., “Tr. 809"). o
. 3In still other cases, attorney general opinions,
judicial interpretations, and beard interpretations
may reveal restrictions not apparent from the face .
of the statute or regulation. ’
+ The sharing of profits or of gross tevsnues is an
integral part of many of these business
. relationships. For example, partnership agreements
invelve distribution of income on a percentage
bagis. An 2sgential element of franchise agreements
ie payment of a percentage of gross revenues by the
franchises te the. t‘ranchxser. oﬁen refemad to-as a
“"oyalty » .

5 Some degree oi 1ay cuntmi gver the bt.smess
aspects of a practicz is an essemial elemaent of thess
mlatmnshspa

8 Ag uged herein, “mercanh!e locstlon refers to
shopping malls and to retail sstablishments such as
department stores and optical sutlets:

states impose one or more bans that
appear to exphcxtly prohibit the practice
of ocptometry in mercantile locations.
The most common bar explicitly

. prohibits optometrists from practzcing in.

or leaging space from'a retail’
establishment, such as a department
store or optical store. Most states that
prohibit optometrists from practicing in
a retail establishment perxmt C
optometrists to locate in or nexf to that
business only if there is a separate

-entrance to a public street or hallway, in

what is known as a “two-door” or *'side-
by-side” arrangement. In addition,
several states appear to restrict practice
in shopping malls.” ~

{3} Restrictions on branch offices.
Many states restrict the number of

" offices that an optometrist may own or

operate. Some impose flat limitations on

the number of offices that an optometrist-

may open,® while others indirecily
impose limits by requiring an
optometrist to be present a certain
percentage of the time a branch office i is
open.®

{4) Restrictions on the use of trade
names.'® Trade name restrictions -
generally take one of three forms. First,
some states explicitly ban any use of
trade names by optometrists.!? Second,
some states specify that trade names
must include ceriain words.*2 Third,
several states require that the names of
all optometrists practicing under a trade
name or at any advertised location must
be disclosed in all advertisements that
use the trade name. 18

v Two states, Rhode Island and Alaska,
apparently prehibit shopping mall practices
altogether. While Rhode Island’s prohxbmon does.’
not mention shopping malls explicitly, it does ber
optometrists from practicing in a bmldfng where
over 50%.of the remaining space is rented under
percentage leases. Since such leases are almost
universally used in shopping centers, J. Solish,
Counsel, R.H. Teagle Corp., Tr. 1371; C. Cailsen,”
NAQO, Tr. 353, the-effect of this provision is to

-inhibit optomefric practice in shoppmg centers. In

Alaska, no such ban appears in statute or -
regulation. However, there is évidence that the
Board of Optometry enforcés such a restriction. J.
lngalls President, Weatem States Opticm J-34, at

' See. 2.4., Ky. Rev. Stat. 3echon 320.310(3) (1983).

9 See, &:.g., Or. Admin. R. gection 852-10-030(5}
{1084).

10'The Supreme Court's decision in Frisdman v.
Rogers, 440 U.S, 1{1979), that a Texas statute
vrohibiting the use of trade names did not violate

.the First Amendment, does not preclude a

Commission finding of unfairness regarding trade
neme bans. The Commission applies a different
standard for purposes of an unfaimesa amlysw
under section 5 of the FTCA. -

11 Gee, 8.8, Fla. Stat. sectwn 453’014[‘1;{11}, ind.
Admin. Ri-4-1(a). -

12 For gxample, Cahfmma requites that all.trade
names contain the word “optometrist” or

“optometric.” Cal. Bus. & Prox Code sec!xcns 3125
1o} and {a). :
2 Bpa, .., Mo. Rev. Stai. wéction #za.;m

As of 1985, at least 44 states had on
or more of these fourtypes of - -
restrictiens.1¢ Thirty-nine states
prehibited employer-employee or otlig,
business affiliations between
opiometrists and persons who are no¢

" optometrists, including partnershxps

joint-ownezrship or equity-participatig
agreements, franchise agreements,
landlord-tenant agreements, and othey
similar affiliations. Atleast 19 states .
limited thie number of branch offices

- which may be owned or operated b

optometrists, often limiting optometri

* {o one or two branch offices.

states restricted optometrists from

as shopping malls, department store
and other retail establishments. Atleq:
32 states prohibited the use of
nondeceptive trade names-by
optometrists. Each of these restriction

_prevents or restricts the developmen

alternatives to the traditional solo
practice. ;
Evidence gathered during a length;
investigation and an extensive
rulemaking proceeding includes two
Commission-sponsored surveys,
additional survey evidence, and expert

_ economic, testimonial, and documen
‘evidence. That substantial body of

evidence demonstrates that these
resirictions raise prices to consume
and, by reducing the frequency with
which consumers obtain vision care,
decrease the overall quality of care
provided in the market. The rulem
record establishes that the presence

_ commercial optometric firms lowers:th
" cost of eye care to patients of both’

commercial and noncommercial
optometrists. The evidence also
indicates that these restrictions do not.
provide offsetting quahty—related
benefits to consumers.

The Commission has concluded th

- these restrictions are unfair acts o
_practices within the meaning of sectior

5 of the Federal Trade Commission-A
and are appropriately remedied by the
Trade Regulation Rule promulgated

- today.

2. Prescription Re[ease The rule
continues to require that optometri
and ophthalmologists release eyegla
lens prescriptions to their patients upo
completion of an eye examination.
Commission considered a siaff prop

34 Spe charts in Final Staff Report, L1, 2t 33—4"'
for a detailed breakdown of state regulation °’$§t
practice of opiometry. The statistics on comm
practice restrictions cited here and elaewhere:

" Siatement sre based on an analysis of state_

regulatesy practice as of 1985. A samplicg 0f f st
statutes and regulations. as of October 1988

sonfirmed that one or more of the resiraints at
nere continue ¢o axist in 8 majority of the stale’
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e o modify this provision to require that aother provider groups.!” At the same: adopting a rule that would proscribe

prescriptions be released only upon .
request. After weighing the evidence, we
onclude that there is a continuing need
or the “automatic release” component

f the requirement. However, technical
changes have been made in the rule
anguage in order to make clear that this
- provision is directed only at
prescriptions for eyeglass lenses and

- greates 0o cbligation concerning the
-release of prescriptions for contact
~lenses. : ’

B. History of the Proceeding.

" This proceeding grew out of an
“jnvestigation begun in 1975 into state and
private restraints on advertising of
ophthalmic goods and services. The first
hase of the investigation culminated
ith the promulgation in 1978 of the Trade
egulatien Rule on the Advertising of
-Ophthaimic Goods and Servicas.1% As
‘the investigation progressed, the staff -
‘began o accumulate evidence that
‘restrictions on advertising were not the
only public restrainis that appeared to
limit competition, increase prices, and
teduce the quality of eye care provided
to the public. The second phase of this
inquiry focused on the commercial
practice restrictions described above.

. To obtain further evidence on these
issues, staff conducted two
comprehensive studies. The first,
published in 1980 by the Bureau of
Economics, compared the price and
quality of optometric services in
restrictive and nonrestrictive markets. ¢
The second study, published in 1982 by
the Bureaus of Consumer Protection and
- Economics, compared the price and
quality of cosmetic contact lens fitting

- -services of commercial optometrists and

wer

it

———— .
1916 CFR Part 458 (kereinafter cited as

- "Eyeglasses Rule"). The Commission found jublie
a_ud private bans. on nondeceptive advertising by
* vision care providers and the providers' faiture to
releage eyeglass lens prescriptions to be unfsir acts
9t practices in violation of section 5 of the FTC Act.
he The rule prohibited bans on nondeceptive

i ﬂd.\’grﬁaiug and required vision care providers to
copies of preacriptions to consumers siter
" ¥e examinations. Subsaquently, the U.S. Court of
- Appesls for the District of Columbia in American
Optometric Association v. FTC, 626 F.2d 896 (D.C.
Cir. 1880), upheld the prescription release
Tequirement but remanded the advertising portions
.of the Ryeglasses Rule for further consideration in
-light of the Supreme Court decision in Bates v. Siate
Bar of Arizona, 438 U.S. 350 (1977). After further
tonsideration, the Commission has addressed the
. "®W Temaining advertising restrictiona through
Wminigtrative litigation rather than rulsmaking.
e Bureau of Economics, Federal Trade
Mmisgion, Restrictions cn Advertising and
Mmercial Practice in the Professions: The Caae of
) »soptml:ﬂry (1980), B-2-31 (hereinafter cited as “BE
aie “Study”). That study showed that commercial

: P‘:ﬂﬂhce reatrictions resalted in higher prices for
¥eglasses and eye examinations, but did not
Merease their quality.

time, the staff conducted a study
measuring compliance with the
prescription release requirement of the
Eyeglasses Rule.28 -~

In july 1980 staff published the results
of its investigation on commercial
practice restrictions in an initial staff

- report.1® Based on this report and other

evidence gathered, the Commission’
published an Advance Notice of
Proposed Rulemaking (“ANPR") in,
December 19805, that requested

_ comments on the issues presented by

the investigation and on what action, if
any, the Commission shonid take.2°

- Based on the survey evidence, the .
initial staff report, and the commernts
received in response to the ANPR, the
Commission published on January 4,
1985, a Notice of Propesed Rulemaking
initiating this rulemaking proceeding
{(“Eyeglasses [I").22 During the
proceeding, 243 written commenta wers
received: 12 from consumers and’

consumer groups; 159 from optometrists, »
:sellers of cphthalmic goods, and their
- professional associations; 89 from

federal, state, and local government
officials; and 3 from members of the
academic community. Ninety-four
persons testified during three weeks of
pubiic hearings.22 Twenty-four rebuttal
comments were filed in response to that
testimony. :
The staff reviewed the entire record
and published its final report in October
1986.23 The report recommended the
promuigation of a rule that would
eliminate the four types of commercial
practice restrictions described above
and modify the prescription release
provisions in the Eyeglasses Rule. The
Presiding Officer’s Report, released in
December 1986;2¢ recommended against

*7 Bureaus of Consumer Protection and
Economics, Federal Trade Commissicn, A
Comparative Analysis of Cosmatic Lena Fitting by
Cphthalmoiogists, Optemetrists, and Opticians

(1583), B-5-1 (hereinafter cited as “Contact Lens

Study"). That etudy showed that commercial
optometiists charged significantly lower prices foz
fitting cosmetic contact lenses and fitted such
lenses at Jeast as well ag other fitters of contact

. lenses.

*2 Market Facis Public Sector Research Group,
FTG Eyeglasses Siudy: An Evaluation of the
Prescription Release Requirement {1981)
(hereinafier cited as “Market Facts Study™).

19 Bureau of Consumer Protection, Federal Trade
Commisgsion, State Restrictions on Vision Cara

.Providers: The Effect on Consumers (1980), B-2-1

(bereinafier cited as “1980 Staff Raport”).

29 45 FR 79,623 (12680). During the 80-day comment
period, 247 comments were received.

1 50 FR 508 {1085).

22 Some organizations sponsored several

witnesses; 74 organizations or individuals presented -

iestimony.
23 Final Staff Report, supra note 2. :
¢ James P. Greenan, Presiding Officer, Report of
the Presiding Officer on Proposed Trade Regulation

- following questions: (1) Is the act or

commercial pragtice restrictions, and
also recommended against modifying -
the prescription release requirements of
the Eyeglasses Rule. After review of
these comments, the staff submitted iis
final recommendations to the
Commission in July 1987.25 T

On November 5, 1987, the Commission
heard oral presentations from several
rulemaking participants who had asked
to present their views directly to the
Commission as provided in § 1.13(i) of
the Commission’s Rule.2® The
Commission met on February 10, 1938,
and voted io promulgate a rule that
prohibits four specified types of state
bans on coremercial practice and retains
the prescription release requitement
from the original Eysglasses Rule.

II. Factual Basis for the Bulemaking

A. Evidentiary Standards for an
Unfairness Rulemaking 27 .

The Commission requires that a
preponderance of the evidence support
the factual propositions underlying a
determination that an existing act or
practice is legally unfair. Before .
promulgating an unfairness rule the
Commission requires answers to the

practice prevalent? (2) Does the act or
practice injure consumers? (3) Is the
proposed rule likely to reduce that
injury? (4) Is the injury to consumers
outweighed by countervailing benefits
that flow from the act or practice at
issue? and (5) Can consumers
reasonably avoid the injury? 28

Rule of Ophthalmic Practice Rules (1986), L-2-
{hereinafter cited as “Presiding Officer's Report”).

25 Bureau of Consumer Protection, Federal Trade
Commission, Ophthalmic Practice Rulemaking: -
Pinal Recommendations (July 31, 1987), O-1(b)
(hereinafter cited as “StafPs Final :
Recommendations”). . }

- 28 The participants wers: The American
Optemetric Association (heseinafier cited ae the
“AQA"); The California Cptometric Association
(hereinafier cited as the "COA"); The National
Assaciation of Optometrists and Opticians
(hereinafier cited as the “NAOGC"); The Opiiclans
Association of America; The American Association
of Retired Persons; U.S.A, Lens, Inc; end 20/20
Cptical. ' -

7 See infra section Il A. for a discussion of the.
statutory basis and evoluticn of the Commission’s
unfairness authority. )

38 American Financial Services Ass'n v. Federal
Trade Commission; 787 F.2d 957, 971 (1985); Rule.on
Sale of Used Motcr Vehicles, Statement of Basis -
and Purpose, 49 FR 45692, 45703 (1984}; Credit
Practices Rule, Statement of Bssis and Purposs, 48
FR 7740, 7742 (1884); Letter from Federal Trade
Commiasion to Senators Wendsli L Ford and John
C. Danforth (Dec. 17, 1980} (hereinafter cited as
“Unfaimess Statement”). In issuing the Credit
Practices Rule, the Commission acknowledged that
the evidence necessary to answer these questions
will vary depending on the circumstances of each
rulemaking and the characteristics of the industry
involved. 49 FR 7740, 7742 n. 4. -
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As a matter of pohcy, the Commmsmn
has set an even higher standard for
promulgation of a rule that directly

challenges state law. Out of deference to _

the principles of federalism, the
‘Commission will take such action as a
remedy of last resort, appropnate only if
substantial consumer injury is clearly
shown; the benefits of the state laws are
minimal or absent; and the states are
not acting on their own to charige the
laws.2? -

- Inthis proceedmg the record clearly
supports affirmative answers to each of
the above-mentioned questions. First, at

least 44 states have one or more of the
four types of restrictions at issue here.
Second, comprehensive and reliable
evidence shows that the reskictions
cause sngmficam harm to consumers by
iricreasing prices and reducing the
frequency with which consumers obtain
care. Third, by declarang that such
restrictions are unfai¥, the rule removes
such restrictions &nd thereby eliminates
{he'harm to consumers. Fourth,
‘comprehensive. and reliable evidence
indicates that the réstrictions do not
provide consumer bensfita since they
fail to'increase the quality of care
received by consumers. Fifth, consumers
cannot avoid'the adverse effect of these
state‘imposed and: state-enforced

‘restrictions:3? " -

‘The Commission has a responsxbﬂxty )

to see that the best evidence re&sonably
available is inchided on a rulemaking -
record before promulgating a rule.3! The
best evidence will often be surveys or
. other methodologically sound
quantitative analyses. The Commission
may also consider other reliable
.- ‘evidence and expert testimony. :
The quantity and guality of evidence
‘in this proceeding supports
‘promulgation of the rule under
standards set by the Commission and
the courts. The need for the rule is
demonstrated by the BE and Contact
.Lens Stuc:vs.32 The rule is further -
supported by additional studies, by
-documentary and testimonial evidence,
and by the absence of any substantial or
Ppersuasive contrary evidence. The
cumulative impact of this evidence
persuades us that the rule is necegsary
and will provxde ‘substantial beneﬁts to
uonsumers '

29 Letter from Federal 'I‘rade Cmmmsszon to

Senator Robert Packwood, Chairman, Committee on
. ‘Commerce, Science and Tranaportation, United

States Senate {March 5, 1682).
-’30 See infra section VI.A.

31 Trade Regulation Rule on Sale of Used Motor
Vebhicles, Statement of Basis and Purpose, 40 FR
455692, 45703/(2884); Credit-Practices Rele, Statement
«of Basis and Purpose, 49 FR 7740; 7742 (1984).

32 See infra section ILD. for a detailed discussion
of the methodology used in these studies.

- B. Emdence Regardmg Harm to
Consumers Caused by Commersial
Practice Restrictions.

1. Higher Prices. The evidence on the
record demonstrates that commercial
practice restrictions raise prices for eye
care geods and services.33 By impeding
competition from commercial firms, the
restrictions result in higher average
prices for both commercial and
traditional practitioners and at all levels

* of quality. This conclusion ie supported

by a preponderance of the ewdence.
which shows: (1) That average pnces for
eye exams and eyeglasses are lower in
markets with chain firms than in
markets without chain firms; (2) that
chain firms and other large-volume
-pmwders charge significantly lower
prices than noncommerciel providers;
and (3] that each of the restrictions.
impcses unnecessary. cosfs on
commercial practxce that nnpede its
deveiopment and raise prices to
consumers. No reliable evidence
contradicts these conclusions,34

The BE Study found that prices for eye
exams and eyeglasses were 18% higher
in markets without chain firms than in
markets with chain firms. In markets
with chain firms, both traditional and .
commercial optometrists charged lower
prices, and prices were lower at all
levels:of quality.3% An earlier study by

.Professors Lee and Alexardra Benham

also concluded that prices of eyeglasses
were substanhally higher in states with
restrictions than in states without -
restrictions.36

Additional evidence demonstratmg
‘that commercial firms—generally.chain
firms or other large-volume prov:dem——
charge significantly lower prices for-
equivalent quality goods and services

noncommercial optometrists =~ -

includes: (1) The Contact Lens Study,
which found that commercial -
optometrists charged significantly less
for cosmetic contact lens fitting than
noncommercial optomemsts, 37 (2) a

33 Gop Final Staff Report i1, at 1;7—173
3<Id. at165-178.
6 Id, at 101-107. .
- 3¢ Benham end Benhem, Regulating Through the
Professions: A Perspective on Infarmation Control,

. 187. L. & Econ, 421 {1975}, B-2-29. Sse Finel Staff

Report. L-1, at 164 for a further discussion of the
Benhams" study. In the 1880 Steff Report and the
Finél Staff Report, staff acknowledgsd several
potential methodological shertcomings with the
Benhamn data whick indicate that the study,
‘standing alone, would not be suificient to support
this rulemaking. Finsl Staff Report, 1~1, at 165: 1980
Staff Report, B-2-1, at 48, 58-59. Despite theze
potentiel shortcomings, the record indicates that the
Benhem data provides uaefu! information to
corroborate the findings of the BE Study: Final Staff
Report, L-1, at 164-1865. See aiso 1980 Staff Report,

" B-2-1, at 58~59. -

37 The results showed that commercial
optometrists charged prices thet were on average

. abundance of other evidence that

_ or restricts the formation and expansi

- of the restrictions:

* of large-scale practices that can take

- {hereinefter cited as “Atlanta Suzvey"), The s
.- was conducted by John H. Thomas and Asgomat;

‘restric

survey submitted by the California . by exc

Optometric Association, which foun,
that chain optometric firms charged les
for eye exams than private

optometrists; 3¢ and (3) extensive
documentary and other evidence
demonstrating thet large-volume
providers frequently take advantage of
economies of scale to charge lower
pr'ces for equivalent goods and.
services.39

* Finelly, as summarized beiovs the
record demonsirates that each of the
specific restrictions at issue hers
imposes unnecessary costs on
optometric providers and hinders the
development of high-volume practice
resulting in fewer such firms in the
market, higher prices to corisumers, g
decreased access to eye care.

While the studies on the record do nol
separately describe the effects of eac
particular commercial practice :
restriction, the record contains an .

supports ¢ Commission finding that e
of the four types of restrictions inhibi

of high-volume optometric practices.*
In addition, the record establishes ho
the restrictions decrease efficiency
increase prices for volume practxhene
that manage to enter the market in splte

(1) Restrictions on lay associaticns
prohibit optometrists from obfaining
capital from nonoptometrists by entet
into partnerships, joint ownership
agreements or other associations with
such persons or entities, a constraint,
which inhibits capital development.
This, in turn, impedes the developmen

advantage of velume purchase disco
and other economies of scgle.“ Thes!

20% lower than norcommercial optometriets aud
over 30% lower than ophthaimologists.

- *& Consumer Study of Optometric Practices
Metro-Atlanta Area, j-67{a} (Attachment to
Statement of Celifornia Optometric Ass'n)

Adanta, Georgia. See Fine! Staff Report, E-1.
183 for a further description of this survey.
3% For example, in 1982, the California b
Department.of Consumer Affairs estimated that ghe
cost differences attributabie to economies of &¢
during the firat 10 years of practice between an
independent solo practitioner and a corperatior:
could range from $12-t0 $13 per customer.
Department of Consumer Affsirs, State of
Cakfornia, Commercial Practices Resirictions
Optometry 6-11, 13 (1882}, }-24(b). See also Final
Staff Report, L1, at 59-67, 177-178. .
* 40'Sge Final Staff Report, L-1, at 48-160.
“ The record indicates that the use of vohur

- office ig 1!

“door offic:
typicalty 1
includes &

discounts by high-volume practices can redoce Permitted
significantly the costs of equipment, mraterial; 8% ege firm:
supplies. For example, the NAOG siated that 4 ‘optometrit
through the use of volume discounts, an office " Varioug of
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' restrictions contribute to higher prices
by excluding or deterring volume

: practitioners from entering the market
and by preventing practitioners in the

.market from operating at the most

ﬁggz!:: “efficient level.22

volume {2} Restrictions on practicing in

: advantage mercantile locations, such as -
arge lower department or drug stores, also raise

ds and.- prices to consumers by inhibiting the

formation of high-volume commercial

practices. Mercantile locations, which
each of th are generally more convenient to
e here consuiners, generate a high volume of
s on consumer traific. Restrictions cn
| hinders practicing in mercantile locations may

also impose unnecessary space, -
construction, or personnel costs that
must be passed on to consumers.*?
These burdens fall both on optometric
chain firms and on individual

flects.of e practitioners.

actice {3) Resirictions on branch offices
atains an create barriers to expansion both by
:nce that

individual optometrists and by lay
optomeiric firms. These restrictions
reduce the total volume of patients that
a practice might otherwise be able to
serve. This reduced volume of patients
prevents optometrists from taking
advantage of economies of scale that
arise from velume purchasing discounts
-and reduced per office advertising costs.
‘Also lost are the potential savings that
multi-branch practices may achieve
through more efficient management
techniques.®4

be equipped for abeut two-thirds of the standard
tetail price. Moreover, materials such as frames and
lenses can be discounted as much as 25% when
purchased in volume. See Final Staff Report, L1, at
60-61 . -

*21d. at 57-87.

*3 For example, in those states that mandate &
two-door or side-by-side arrangement, optometrists
typicaily must maintain an office that is separate
from the optical dispensary and that also haa a
separate entrance to a public street, ¢orridor, or
hallway. This results in higher construction costs,
Tequizes more space and thus more rent, and
ncreases frontage Gosts.

The NAOGO estimates that the cost of
‘onstructing, equipping, and fixturing a side-by-side
" officz is 15-20% higher than for an equivalent one-
door office. NAOG, H-78, at 35. This cost, which
Yypically might amount to $10,000 per offics,

Includes duplicating the heating, cooling, bathraom,
Waiting room, and other facilities. See also Final
Staf Repont, L1, at 34-58,

* For example, branch office restrictions may
Mrevent optometric firms from employing or entering
ito other business relationships with opometrists
8 more than the permitted number of lccations.

AGCO, H-78, at 89, Fach cifice that the optometrist
8 scheduled 1o work in is considsred a branch for
Purposes of these restrictions, so that firms cannot
Sthedule an optometrist to practice in more than the
Permiited number of locations. This may prevent
these #irymg from afficiently distributing their
Plometrists to best meet the needs of the firms' .
Vatious offices, See Final Staff Repoit, L-1, at 74-77.

wvey”). The:
nes and Assodﬂ

-(4) Bans on trade name practice and
advertising deprive consumers of
valuable information and increase -

" consumer search costs. Trade names are
of value to consumers because, over
time, the names come to reflect the
cumulative experience that consumers
have had with a particular firm. As a
result, rade names are a valuable asset
to firms, and restrictions on their use
hinder the growth and development of
optometric firms. Trade name bans also
make it difficalt for bigh-volume
operators to advertise multiple outlets
and to allocate advertising expenses

. over those outlets.45

The record also establishes 46 that
state laws which require that all trade
rame advertisements include the names.
of all optometrists practicing at a given
advertised location or practicingunder
the advertised trade name effectively
ban much nondeceptive trade name
advertising. Thus these restrictions have
a similar detrimental effect on
consumers as-outright bans on trade
name usage and advertising. - -

Many states have enacted more than
one of these restrictions.*” While each
of these restrictions may impede the
growth and efficiency of chain firms or
volume practices, a combination of

‘restrictions may completely bar their -

entry. ‘ .
The Presiding Officer alsc found that

" the record demonstrated that prices for
-optometric goods.and services are -

significantly lower in nonrestrictive
markets than in restrictive markets.4?

_Commenters did not seriously dispute

the evidence that large-volume.

_practitioners can achieve economies of

scale unavailable to smaller
practitioners,*® nor did they submit any

*¢ See Final Staff Report, L-1, at 95-97.
8 The evidence shows that the cost of disclosing
the names of all optometrists practicing under a

. trade name is-s0-burdenscme as to preciude the
efk‘ecﬁve use of trade names under many

circumstances. Similarly, the cost of disclosing the
names of all optometrists at particularly advertised
locations effectively prevents nondeceptive trade
name usage in such advertisements under some
circumstances. See NAGQ, H-78, at 84-47. G. Black,
Arkansas Retail Merchants Ase’n, D12t 2; P.
Zeidman, Counael, International Franchise Ass'n,
Tr. 817-520; NAQO Panel, Tr. 538; and Final Staff
Report, L.-1, at 58,

37 At least 28 states have at least three of these
restrictions. See charts in Final Staff Report, L-1, at
33-48. ‘ .

3 Presiding Officer's Report, 1-2, at 132-186.

49 Some commenters pointed to limited instances
in which smaller-volume practitioners may achieve
economies of scale. Sez e.g., Reponse of the COA to
Degpt. of Consumer Affairs Report, K-12, at 8
{attachment to Rebuttal of the CUA) and Post-
racord comment of ADA, M-178, at 454, However,
even if small discounis are availabls io small-scals
practitioners, thet does not contradict the fact that
larger discounts may be available to high-volume
practitioners. .

reliable studies, that contradicted the
price findings of the BE and Centact: K

. Leng Studies.3°© -

2. Less Care. Commercial practice-
resirictions harm consumers not only by
raising prices but alse by decreasing the’
overall quality of care received by '

. consumers. The record evidence

indicates that, as a result of the higher
prices in restrictive markets, consumers

~ obtain eye care less frequently than they

otherwise would.5! Some consumers

%9 See Final Staff Report, L1, at 165-171, Some

" survey evidence was presented by the COA and the

AQA that ostensibly showed that commercial firms

do not chargs less and may even charge more than

noncommercial optometrists. For instance, the COA
- claimed that the Atlanta Survey’s findings on

- “mark-ups" showed that “alleged corporate

efficiencies (2.g., savings through volume discounts}
were not being passed on to consumers” because all
the provider groups-had equivalent “mark-ups” on
materials. However, this “mark-up” data provided
no useful insight into the relative prices charged by
the different, provider groups because of
considerable variation in the wholesale costs of the
fremes and lenses purchesed for the survey. /d at
185-88. The ACA aiso attempted to rely o some .
data from a 26/20 magazine survey showing that.
average billings were higher for optometric.
practices with annual sales greater than $200,000 a
year than for practices with lower annual sales.

- However, this survey feils to provide meaningful

data about differences between chain and nonchain
firms. Zd. at 169-170. 1t also fails to provide
meaningful data about differences between low-

. volume practices and high-velume- practicés, as that

term has been used in-this proceeding—i.e., multi-
opiometrist, multi-office practice. See Rebuttal
Statement of R, Bond, FTCT economist, L-18, at 15 n.
8. As explained by the author of the 20/20 article,
each group (both over $200,060 and under.$200,000)
most probably includes both chain and independent
operations. It is unclear whether the reported gross
sales volume refers to per-office. volume oz per-
company-volume, If the data is per-office gross
sales, the data cannet be used to distinguish low-
volume firms from those with a significantly larger

- volume since large chains may have per-office
“ volume above or below $200,000, while private

practitioners may siso be in either category. (This - -
data was calculated based upon figures in Rebuttal
Statement of NAGO; H-78a, at 11 and in '
Ophthalmic Practice Rulemaking Statement and
Exhibite—Robert R. Nathan Associates, Inc., J.~
88(A}, at Vol. I, Ex. 1, Appendix E at E-3 .
(hereinafter referred to as “Nathan Study"). if the
data is per company, $200,060 is too low a figure to
provide & meaningful distinction between high and
low volume, Many solo practitioners have this
volume, but some chain firms have annual sales in
the billions. Further, the 25/20 article noted that in

-this sample, more smaller practices advertised than

larger ones; only 40 percent of larger practices
advertised. “One probabla reason would be the -
infrequent advertising of many large
aphthalmological and optometric practices which
sfill deern advertising to be uuprofessional.” 20/20
Ariicle; Nathan Stady, -88(a) at Vol. 11, Ex. H,
Appendix E, at -2, E-8. This indicates that many
traditional private practitioners and small group -
practices were included in the "ovar-$200,000"
Zroup,

54 Professors James Begun end Lee Benham
stressed the importance of frequency of eye care as
an aspest of quallty and stated that there can be
little doubt that the restrictiona result in reduced
frequency of vision care purchases. See J. Begun,
Professor, Virginia Commonwealth University, K-1,

: _Coniinved
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forego eye care entirely, while others
delay the purchase of eyeglasses and
eye exams.

Evidence of the rulemaking record
shows that some consumers are not
obtaining adequate vision care because
of financia! circumstances. Testifying in

favor of Medicare coverage for eye care, .

the AOA told a Congressional
committee in 1976 that many elderly
persons go without adequate vision care
because of its cost.52 In that
Congressional testimony, the AOA also.
provided evidence that uncorrected
vigion problems can lead to serious
injury to older consumers. According to
the AOA, 85 percent of all serious
injuries sustained by perseons 65 and
older are caused by falls; 25 percent of
these relate directly to uncorrected
vision problems.

Survey evidence alse demcmstrafes
that higher prices result in reduced
purchases of eye care. Based on the
resulis of an extensive nationwide .
survey, Professors Lee and Alexandra
Benham found that significantly fewer
mdwlduals purchased eyeglasses in a
given year in states with higher prices
than in states with lower prices.®3 In
1978, a survey of 1,254 families
sponsored by General Mills found that
families had cut-back on ennual medical
checkups, new eyeglasses. denial
treatment, and various preventive health
- care services because of inflation.5¢

- Exhibit 12 (Attachment to Rebuttal Statement of
NAOO); Rebutta! Statement of Lee Benham,
Professor; Washington University, K-17, at Z; A.
Beckenstein, Professor, University of Virginia, at A~
7 (Appendix A to Rebuttal Statement of NAOO].
Consumers Union stated that removal of the
restrictions will allow more frequent eye exams and
{mprove patient health because more consumere
will be able to afford the vision care and eyeglasses
they need. Fi. Snyder, West Coast Director,
Consumers Union, j-24(a) at 2, citing, State of
California, Department of Consumer Affairs,
Commercial Practice Restrictions in Optometry
{1982}, J-22(a), at Exh. A at iii {Attachment to
" Statement of Consumers Unicn]. )
82 Medical Appliances for the Elderly: Needs and
‘Casts, Hearings Before the Subcomm. on Health and
Long-term Care of the House Select Comm. on

Aging, 84th Cong., 2d Sess. 155 (1976) (Statementof )

the AOA), B-2-36.

3 Bepham and Benhem, Regulating Through the
Professions: A Perspective on Information Control,
1€ JL. & Econ. 421, 438 (1875}, B-2-29. This suivey
consisted of interviews with 10,000 individuals is
1870. The sample was drawn to overzepregent
elderly individuals and individuals living in inner
cities and in rural areas. Id. at 428.

84 Forty-eight percent of femilies aaid that they-
had cut back on such expenditures as a result of
inflation; 56% of low-income families, 80% of
minorities and 72% of single parénts made this
statement. M. Kernan, U.S. Heclth Profile,
Was‘ungton Post, Apr. 28, 1978, B-2-37, at <4, col.

Finally, Public Health Service data
indicate that annual purchase and repair
of eyeglasses increases with family
income.® This evidence indicates that

- economic congiderations influence

vision care expenditures, and that
people are likely tc cut back such
expenditures as prices rise.

Very few proponents of the
restrictions addressed the question of

‘the frequency of eye care purchases.

While some pointed to alleged

_ shortcomings of the survey data

discussed above, none of the alleged
shortcomings prevent the Commizgsion
from concluding that commercial
practice restrictions, which raise the
price of eye care, lead to reduced -
purchases of eye care.58 -

A few commenters did state that no
one is-going without eye care since
-special assistance is available for the
indigent.57 However, no evidence was
presented by these commenters tc
indicate how extensive such programs’
are or under what circumstances they
would apply. Moreover, these
commenters did not address the point
that consumers not eligible for such
assistance programs may be delaying or
rationing purchases because of higher
prices. On the other hand, we find
persuasive. the testimony of consumer
groups that all but the poorest
consumers must pay for vision care out
of their own pocket without
relmbursement by public assistance or

- 5 Data for 1977 indicated that there was a 25%

increase in the number of persons who purchased or
repaired eyeglasses in that year as family income
increased from less-than $12,060 to $25,000 or more
per year. Public Health Servics, U.S. Dept. of Health

" and Human Services, National Health Care

Expenditures Study, Eyeglasses and Contact Lenses:
Purchases, Expenditures, and Sourcea of Payment 4
{1979), G114,

55 For example, some commenters- criticized the

- methodology of the Benhams' survey and claimed

that none of the surveys showed that commercial
practice restrictions caused reduced eye care
purchases. See Post-record comment of AOA, M-

176, at 422-33. See alsc Nathan Stidy, J-66{a), Vol I, -

Exh. 1, at 88 n. 1. However, we are not persvaded
that the alleged flaws in the Benhams® survey -
undercut the findings that, in general, higher prices
of eye care lead to reduced consumer purchases.
See Staff's final Recommedations, 0-1{b}, at 12-14.
While the AOA acknowledged that the surveys -
showed that inflation, receesion, and available

‘income affect consumer decision-making, it claimed

that the surveys did not show that commercial

practice restrictions, in particular, result in reduced

purchases of eye care. However; because these

‘surveys show that; in general, higher prices of eye

care iead to reduced consumer purchases and

. because other evidence or the record shows that

commercial practice restrictione lead to higher

prices in the market, we can eonclude that

commercial practive restrictions resu!t in reduced

. purchases of eye care.

57 See, e.g., Nathan Study, !—ﬂﬁ{a) Vul LEx.1at
108-110; . Moye, Mississippi Optometrist, Te. 428

.29, J. Robinson, %memvy. Nerth Cammm Boerd of

Optometry, Tr. 3001.

- Optical Manufacturers Association .
“ demonstrated that only 10-20 percent o

‘they are necessary to maintain high-

" where commercial practice is prohibite
- or limited. But the record is quite clear

private msurance." A study by the

all expenditures for eye examinations;
eyeglasses, and contact lenses is paigd
for by insurers or other third-party
payors. The remaining 80-90 percent j
paid directly by the patient.5® '

Commercial pracﬁce restrictions also
affect consumers’ access to vision care
by restricting the places where an
optometrist may locate. The record
indicates that commercial optometrists
may be more conveniently located 69
and may be more frequently available’
on weekends and evenings.®? These are
additional reasons why restrictions on.
such firms tend to reduce accessnblhty :
and the frequency of purchase of v1310n
care.

C. Countervailing Benefits of
Commercial Practice Restrictions

The stated justification for
commercial practice restrictions is that ‘

quality vision care.52 If this assertion .
were true, one would expect to find
higher quality care in those markets |

on this central issue: There is no
difference in the average quality of care - exie
available to consumers in restrictive and :

: A -COm
38 Gge, e.g., H. Snyder, West Coast Dxrectot. prov
;- Consumers Union, ]-24(a), at 2 and Tr. 1059-60; ]. -exar
- Denning, President-elect, American Ass'n.of Retired . optc
Persons, Tr. 80; E. Eggan, Director, American Ass'n ‘whe
of Retired Persons, ]—37(&] at 8. Medicare does not, - “non
in general, cover vision care. perc
89 Optical Manufacturers Association, National ; : it
Consumer Eyewear Study I (1984), cited in NAQO, - - 8X1€
H-78,at 2. A like
80 See NACO, H-78, at 4. - prot
61 d. at 3; NAOO Panel, Tr. 383-84. exa
62 We note that the majority of states where = .- igr
. commercial practices exist did not testify in this COn
. proceeding. Many of these states submitted written nom
comments, but did not allege abuses by commercial - h
firms, See, .8 G. Owen, Speaker of Michigan T
-House of Representatives, E-3; L. Clarke, Execuhve E -COD
Secretary, New York State Board of Optoimetry, E-6 “-affe
S. Rimmiler, Executive Director, Missouri State givi
Board of Optometry, E-8; B. Nichols, Secretary. fon
Wisconsin Depariment of Regulation and Licensing :
E-37. Some of these commenters supporied ) —_—
promulgation of the proposed rule. : &
There is no apparent a pnon reason why ong " {dis
would expect these restrictions on.b * othe
practices to effect the quality of professiona! care. S e
Both commercial and noncommercial optemetrists * res!
bave similar educational qualifications and must can
pasa the same licensing examinations in order to i res'
practice. Commercial optomeirisis face the same - frax
incentives as noncommercisl optometrists to satid ]
consumer demand and provide en acceptable level Ste
of quality eye care. Private optometrists, like - nr
commercial firms, must earn & profit in obder to st D e
i business and boih types of practitioners. seek to B
generate profits by selling evewear. Practitioners i Re

both groups must maintain a good reputation in - B
‘order to attract and hold the loyelty of patients. ;
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ponregirictive markets.®® Qur
gonclusior that commercial practice
gstrictions de not increase the average
quality pf care provided ¢ is based
rimarily on the resulis of the BE Study,
and is-also supported by the Contact
Lens Study and by the absence of any
ubstantial and reliable contrary
svidence.
‘The BE Study compared eye care
uality in markets with and without

ere allowed to operate.®® The study
rovides reliable evidence covering
ajor ereas of eye care provided by
ptometrists, including the accuracy of
rescriptions, the accuracy and
orkmanship of eyeglasses, the extent
f unnecessary prescribing, and the
bility to detect eye problems and
:pathciogies.®® The study found that
there was no significant difference in
ny cf these aspects of quality between
arkets with chain firms and those
thout chain firms.87?
:The BE Study did find significant
ariation in the extensiveness of eye
examinaticns provided by optometrists
 both restrictive and nonrestrictive
arkets. The evidence shows that an
qual percentage of optometrists
rovide more extensive exams and less
xtensive exams in both types of
arkets.®® In nonrestrictive markets,
‘commercial opiometrists, on average,
provide more of the less extensive
exanis than noncommercial

Ass'n of Rel ptometrisis. In restrictive markets,
umgric:‘n.m here all optometrists are by definition
care aoe

Boncommercial optometrists, an equal
ercentages of opiometrists provide less
extensive exams. These optometrisis,
like the commercial optometrists,
Provide less costly and less extensive
exams, although their prices are
Significantly higher than those of the
Commercial optomeirists in
nonrestrictive markets.
These findings demonstrate that
Commercial practice resirictions do not
affect the distribution of quality within &
8iven market. Other factors such as the
?Qmes of supply and demand are most
————
See Fina! Staff Report, L1, at 108113
3 scussion of BE Study) and 368-205 (discussion of
usingss Other quality evidencel.
/% In fact, as discussed supra &t section T.B.2. the
Testrictions have some adverse effect on quality of
Care because the higher prices associated with

® in order Testrictions cauge co s (o saek eye care iess
ice the semé fl‘aque;my' v

f"“ﬁs to 54 : The BE Siudy ie discusesd iz detail in the Final
sceptable taff Report, 1-1, at 101~122. See also infra section

ists, like - D1 fo: g description of the study’s methodology.

lg'ng“de‘;;‘l‘c %% See infra at section at ILD.1.
S8 8 " See discussion of BE Study in Finel Siaff

eport, L1, at 112-113.
%% 14, at 112.

likely responaible for this distribution.
At maost, the evidence suggests that
there is & group of optometrists in both
types of markets that will meet the
demand for lower-cost, less-extensive
exams. Where commercial practice is’
restricted, noncommercial optometrists
meet that demand, but charge higher

- prices than commercial practitioners in

nonrestrictive markets. Even though
commercial firms may, on average,
provide less extensive exarms than these
provided by roncommercial
optometrists in nonrestrictive markets,
the overali quality of care is no lowerin
those markets.? )

The findings of the BE Stndy on
quality of care are supplemenied by the
Contact Lens Study’s conclusion that, on

average, commercial optometrists fitted

cosmetic contact lenses at least as weil
‘as noncommercial optometrists.7®
Propenents of the rastrictions offered
no evidence on differences in quality
between restrictive and nonrestrictive
markets, but instead attempted to show
that commercial optometrists provide
lower quality of care than o
noncommercial optometrists.”t Much of
this evidence was anecdotal and was

. -often countered by cther anecdotal

testimony cencerning poor quality of
care provided by noncommercial -.
optomefrists.”2. - L
Moreover, the survey evidence that
was presented by proponents of the
regirictions was unreliable. The Nathan
Study, commissioned by the AQA, was
offered as evidence of quality -
differences between commerciai and
noncormercial opiometrists in one
market.”® However, that study failed to

* 9 Moréover, the evidence shows that an
increesing number of commercial firms are stressing
high quelity exams. See Final Staff Report, L1, at
202-208. The evidence indicates that some
commercial finms, just 28 some private optometrists,
provide very thorough exams and treat a full range
of patients, including those with complex problems.

7¢ See infra gection ILD.2. for a fuller di; fom

-employ generally accepted and
recommended survey techniques in
order to guard against bias. The record
indicates that the procedures used
created & significant potential that the
bias of AGA representatives whe were
substantially involved in the survey
could have affected the results. This
renders the survey unreliable,7¢
Furthermore, by focusing on only cne

_ market, the Nathan Study fails to

address the central issue of whether
there is a difference in overall guality
[between restrictive and nonréstrictive
markets. Even if we were to assume that
the evidence on quality presented by
proponents of the restrictions were
reliable or convincing, it would not
coniradict the findings of the BE Study
that there is no difference in the quality
of care between restrigtive and
nonrestrictive markets.”s

D. Metﬁodplagy of the BE and Contact
Lens Studies.?s

The findings of the BE and Contact
Lens Studies are centraj fo the -
Commission’s conclusions that these
restrictions injure consumers and
diminish overall quality of care by -
limiting access to care. The studies drew
& great deal of comment, both .
supportive and critical.?? In discussing
the significance of the comment on the-
studies, we wili first describe the key .

. components of each study, summarize

the major points raised by commenters,.
and explain why we believe these
studies provide the best evidernice
reasonably available on the quality of

" care and a sufficiently reliable and

comprehensive evidentiary basis for this
rule. . ' S

1. The BE Study. The BE Study was
designed to measure the effects on
consumers of commercig! practice
restrictions. The study was conceived
and conducted by the Bureau of

of the methadology of this study. -

7* Gee citations in Fina} Staff Report, L-1, at 185
96, 196--201. See also Post-record comnment on AOA,
M-178, at 460; Post-record comment of COA, M-178,
at 5-6: and Presiding Officer's Report, L-2, at174,
182, . : .

* 72 Bze Final Staff Report, 11, at'169-208.

72 In this survey, test subiects with a variety of
eye conditions obtained sye examinations from a
sample of-commercial end noncommercial
aptometrists in New Yori City. The purpose of the
swvey was to determine whether commersial angd
nencommercial practitioners differed in their ability
to detect the eye conditions of the subjects. Nathan
reported that 32 percent of the commercial :
cptometrists and 80 percent of the private
optometrists detected the eye conditione. According
to Nathan, these resulis showed that eye
examinations in New York City given in commersis!
practice environment tended to be less
comprehensive and lower in guality than those
given in private practice settings. Nathan Study, J-

60{A), VoL I, Ex. 3, p. 5. ’

7% See Final 8taff Report, -1, at 145-55 and
Appendix C. .

78 No sviderce presented by prop ts of the
resirictions compared quality of care provided in
the two types of markets. :

*¢ A comprehensive sualysis of comments
devated to methodclogical issues iu this proceeding
is found in Appendixas A end B of the Pinal Staff
Report, I~1, and in Staff'e Final Recommendations,
0-16h}, at 21-48. :

7% The most iengihy and technical of the
comments about the studies was submittad by
Robert R. Nathaz and Associates, & firm of
consalting economists hired by the AOA for the
proceeding, Nathan's three-volume submission
containg botk comments on specific aspects of the
BZ and Contact Lens Studies and the results of &
swrvey Nathan conducted of New York City
cptometrists in en effort to rebut the quality findings
of the BE Study. Sec supra notes 71, 72. Appendix C
of the Final Staff Report, L-1, contains & detailed
description of, and expert comments on, the Nathen
survey's methodology.
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- frames, subjects were instructed to purchase &
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Economics with the expert advice of.
'optometrists on the facuities of two
major colleges of optomeiry {the College

" _;0f Optometry of the State University of
- ~New York and the Pennsylvania College

of Optometry) and the Director of the

" Optemetric Service of the Veterans

- Administration. In the study, nineteen

. trained survey researchers 78 posed as -
consumers and purchased-over 400 eye .
exams and over 230 pairs of eyeglasses
from optometrists in twelve different

metropelitan areas across the country.’®

‘The twelve markets represented a

- range of competitive and regulatory’
" environinents.-Cities were classified as

markets where advertisir_ng was present
- if there was advertising of eyeglasses or
eye exams in the newspapers or

- “Yellow Pages.” Cities were classified

as markets with commercial practice if -
eye examinations were available from

- large optical chain firms.80

Based on the data obtained by the
“survey subjects, the BE Study's authors
calculated the average prices charged
“ior an'eye exam and eyeglasses 8! by.
-each type of practitioner in each type of -
‘market (e.g., chain firms in =~~~ .
nhonrestrictive markets, nonadvertisers o

- in'monrestrictive markets). Then, using

data‘regarding the number of :
optometrists of each type in a particular’
market, the study’s authors calculated
market-wide average prices for markets

_“with both advertising and chain firms
- and for markets with neither.82

- 78 With two ékcéptionﬁ. the survey subjects had

- relatively routine visual problems. Some

commenters-and the Presiding Officer questioned
-the study’s validity because subjects with more

- complex problems ard pathologies were not .
.-included. See Post-record comment of AOA, M-176,

at 5-7, 227-230, 362-84; Post-record comment of

" COA, M-178, at 8, 9-14; and Presiding Officer’s

Report, L-2,-at 176-177, ) _
-*° BE defined the relevant geographical markets
as Standard Metropolitan Statisticel Areas

. {SMSA’s). The 12 SMSA's were: Little Rock,

Arkansas; Knoxville, Tennessee; Providence, Rhode

" Island; Columbia, Scath Carclina; Winston-Salem,

North Carolina; Milwaukee, Wisconsin; Columbus,
Ohie; Portland, Oregon; Baltimore, Maryland;
Minneapolis-St. Paul, Mihnesota; Seattle,
Washington; and Washington, DC. .

8° The “most restrictive” markets in the study had

neither advertising nor chain firms; in addition

restrictive laws such as those at issue.in thig :
proceeding existed in these markets. Cities were -

 classified as “least restrictive” if advertising and

chain firms were present. In the least restrictive '
cities there was price advertising of ‘eyeglasses and
at least nonprice advertising of eye exams. )

* *1This amount included any dispensing fees, as .
well as charges for glaucoma tests or any other -

order to minimize variations in the eyeglasses -

particularunisex metal frame, if possible. BE _Siudy.. E

B-2-31,at48. - . o e e
#2 BE Study, B-2-31, at5.

Subsequent to the study's publication,
its principal author calculated market-
wide average prices for markets with -
chain firms and markets without chain
firms.%® These calculations showed that
the average prices charged by
optometrists for eye exams and
eyeglasses were 18% higher in markets
without chain firms than in markets with
chain firms.8% - o
* BE staff used multivariate regression

- -analysis to analyze the data for: (1)
Differences among markets in the

- advertising environment, 85 (2)

- differences ameng markets in the supply’
of optometrists; (3} differences among -

- markets in the demand for optometric

services; and (4) differences among
subjects in prescriptive needs. Each of
these factors might affect price,
independent of the presence of chain

 firms. The price data were also adjusted-

for differences in the cost-of-living -
. among cities.8® ' ‘
‘In order to measure any differences in

- quality between markets with chain

firms and markets without chain firms,
the study compared: (1) The accuracy of
{the eyeglass prescriptions; (2) the.

- accuracy and workmanship of the
eyeglasses; (3) the extent of unnecessary
prescribing; and (4) the ability of the
optometrist to detect eye problems and
pathologies. Elaborate procedures were
established to guarantee an accurate’

.and unbiased assessment of these
factors.87 ) -

On the first three dimensions of
quality the study directly examined the
‘optometrist's product or service or . '

““output.” For example, the optometrists
who acted as consultants for the study

_ performed eye examinations on.each

survey subject befora the subjects went
into the field. After examinations,

©5 Rebuttal Statement of R. Bond, FTC economist,
K-18, at Table A-3. :
84 See Final Staff Report, L-1,.at 105. .

+ 8 Some commenters noted that the BE Study did
not discuss the independent effects of adveriising
and chain firms. Ses, e.g., Nathan Study, ]~66(a) at
32, 38-89, 47; ADA, H-81, at 24. However, the BE
Study did report that neither advertising nor chain
firms hed any effect upon quality in & market. Also,
while the BE Study did not discuss the independent
effects of chain firms and advertising upon price,
the study was designed to examine these effects
separately. R. Bond, FTC economist, Tr. 466;

" Rebuttal Statement of R. Bond, K18, at 5. The

separate effects of chain firms were derived by
performing a simple caiculation on the BE Study's
underlying data. See Letter from R. Bond, FTC
economiet, to ]. Greenen, Presiding Officer (May 28,
1085}, J-76; Rebuttal Statement of R. Bond, FIC =
economist, at 5 and Appendix A. See also R. Bond,

* Tr. 488; J. Kwoka, Professor, George Washington
- Univ., Tr. 500-01. Dr. Kowka, a coauthor of the BE

Study, stated his-agreement with Dr. Bond's

- -conclusions and methods of ansiysis. J. Kwoka, |-

12(a). at 9-and Tr. 500-01.
¢ Be Study, B-2-31. ai 46-55, §1-93;
7 See Final Staff Report, L1, at 108-112. .

- subjects with such pathologies. Insteag

~ correct process and a correct outcome

" alleged differences in quality of care

-Easton, President-elect, AOA, J-4, at 26; H. Glazie!

- at1; L. Strulowitz, member, New jersey Board of -

- trustee; }-39, at 11; i

-

o

;offel'ed

-market

prescriptions, and eyeglasses were -
obtained by the subjects, the
censultants compared thosa
prescriptions and eyeglasses to the
prescriptions they had written. The
consultants also assessed the eyeglasseg
for the quality of workmanship—e,g,
scratches and imperfections on lenses,
the quality of the edging and mounting
of lenses, and the quality of materials
used. . -
-On the fourth aspect of quality, outp
was not directly examined. That is, the
study did not directly examine whethe
or not optometrists detected eye - -
pathologies since the study did not use

the study used & “process” test tha

indirectly measured the likelihood that

an optometrist would detect such
pathologies by examining whether th

" optometrist performed the tests an
- procedures that are designed to defeg
complex eye problems and pathologi

This process test was highly

_sophisticated and did detect meaningful
 differences in quality between" -
- optometrists. For exaiple, the
thoroughness index used in the BE Stud
included over twenty test procedu

‘well as other aspects of the
examination.88 g e
_The evidence establishes that the u
of this process test provided reliable;
- information about differences in quality
of care for two reasons. First, there is '
close correlation between the use of

During the rulemaking hearings,
noncommercial optometrists were
virtually unanimous in their assess
that more procedures and more time
spent during an éye examination is
indicative of a higher quality exam.* In
fact, some of the same optometrists wh
criticized the BE Study's use ofa -
Process test, nevertheless used the .
results of that test to demonstrate th

8 Thus, we reject the assessment that the process
test measured only a very simple and basic proce:
See Presiding Officer's Report, L-2, at 175; Post
record comment of AOA, M~176, at 227-45; Post-
record comment of COA, M-178, at 8, 13. See also
discussion in Staff's Final Recommendations, O-
1(b), at 34-35, .

8% See, €., AOA Comment, H-81, at 42; B. -
Barresi, Professor, Center for Vision Care Policy,
SUNY., J-13(a), at 10; COA Comment, J-67(z), at &

President, Maryland Board of Optometry, J-21, at
Tr. 808, 916; J. Izydorek, optometrist, H-130, at 1]
Kennedy, optometrist, }-26, at 1; D. Kuwabara, _
Chairman, Hawaii Board of Optometry, j-34, at 3i_
Nathan Study, }-86(a}, Vol. I, Ex. 2 at 3840 and Ex:
3.at17-18; W. Scholl, optometrist, H-124, at 1; |-
Scholies, optometrist, ADA trustee, J-31, at 7-8&
Southern California College of Optometry, }-41(2)

Optometry, -1, at 2; D, Sulling, optometrist, AOA
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offered by optometrists in nonrestrictive
_ markets. 90 - .

Second, the evidence shows that the
use of a process test creates no bias in
favor of chain firms.® Such a bias

. would exist only if commercial
optometrists perform equivalent

enses, procedures less. competently than other

unting optometists. In other words, it would

erigls - have to be shown that any differences in
o quality were due to differences in _

7, output’ competence rather than te differences in

is, the time spent and procedures performed.

/hether The evidence shows, however, that any
- differences in quality, if they exist, are

of use likely due to time spent or procedures

nstead performed and not due to commercial

hat optomeirists performing given test

»d that procedures less competently than other

- optometrists.?2 '

er the The Presiding Officer rejected the

and quality results of the BE Study. He

detect apparently believed that only an

slogies. outcome test, using subjects with a wide

A range of pathologies, would provide
lhingftﬂ reliable evidence. We disagree with this
S conclusion for two reasons. First, it
A ignores the BE data discussed above,
& Stud which permits conclusions about more
complex eye problems, and it does not-

take into account the practical problems

presented in conducting a :

methodologically sound outcome study.

Individuals with pathelogies in need of

immediate treatment could net ethically

be used in a lengthy series of fisld -

examinations. Finding a large enough

- samplé of individuals who would be
suitable survey subjects and who had
pathologies not in need of immediate
treatment would be prohibitively time-
consuming and expensive. Second, there
is a significant likelihood that the
pathological conditions would change
while the survey was being conducted,
which would make it impossible to
make valid comparisons among the

- optometrists examining the survey -

subjects. These obstacles cast serious

. doubt on the feasibility of conducting an

- outcome-test on this aspect of quality.

3 process.
pﬂst. #° See e.g., Southern Califoraia College of |

; Post- Optometry Panel, J-41(a), at 16; AOA Comment, H-
ee also 81, at 26; Final Staff Report, 11, Appendix A at9n.
as, O- a, ., ’

?* Those commenters who alleged bias in the
Process test provided no persuasive explanation for
that assertion, See AOA Comment, H-81, at 27;

" Nathan Study, j~88(1), Vol. 1, Ex. 1, at 79,

32 The regression analysis that BE Staff
performed on the Nathan survey data indicates that
there iz n0 such bias. The analysis found that tha

commercial firms in the Nathan survey did not
4,at3; lexkibit a atatistically significant lower pass rate
and Ex than the private firms, hoiding constant the time
1) ‘spent on an éxam and whether or not a case history
7-8; wea taken. This tends to show that commercial
[~41(a), firms perform as well as noncoramercial . - -
ird of Optometrists when they beth spend equal time and
.AOCA perform equivalent procedures. See Final Staff .

Report, 11, Appendix A at 5-8.

- The Commission also considered and
rejected the assertion that the BE Study
.wouid have found that quality was
lower in nonrestrictive markets than
restrictive markets if its authors had

“calcuiated average quality based on the
total number of exams given, rather than
-on number of practitioners. Dr. Kenneth
Myers, Director of Optometry Services
at the Veterans Administration and a
former consultant to the FTC on the BE
Study, asserted that the method for
calculating average thoroughness of =~
examinations on a market-wide basis

- was flawed. The BE Study calculated

averages by simply averaging the -
thoroughness-scores of all optometrists.
Because some optometrists see more
patients than others, Dr. Myers believed
that the averages should have been -
weighted to account for the different

. number of exams performed by

individual optometrists. He assumed .
that such a calculation would lead to a
finding of lower average quality in '
markets with chain firms than the -
finding reported in the BE Study.
However, if one uses Dr. Myers'
methodology and his estimate that the
typical commercial practitioner
performs twice as many exams as the
typical noncommercial practitioner,
average quality scores for both
restrictive and nonrestrictive markets
would be lower, but the average score’
for nonrestrictive markets would still be
about the same as that for restrictive
markets,.?3 o ‘

. We find that the process test used in
the BE Study to evaluate comparative

“examination thoroughness provides

meaningful information about quality of
care. Morecver, that test was only one
of four factors used to evaluate quality
of care. Qur conclusions on the quality
of care are based on the record as &

" whole, and not just individual

components of any one study.

2. The Contact Lens Study. In this
study, the eyes of over 500 cosmetic
contact lens wearers in 18 urban arzas
across the country were examined for
the presence of seven potentially
patholegical eye conditions commonly
associated with improper contact lens.
fitting.®* Each of the survey subjects

23 See Staff’s Finel Recommendations, Addendum
‘to Appendix &, G-1{b), at 3. :

¢ These included epithelial and microcystic
edema (intercellular sccumulation of fluids whick -
causes the corneq to swell); corneal staining
(abragions or lesions on the coraesj; corneal
negvascularization (impingement of biood vessels
into the normally avascular comea}; sorneal siriae
(ridges or furrows on the cornea); injecticn
{“bloodshot” eyes); and cornesl distortion or
warpage {irregularity in the curvatures of the
cornes). The subjects wers alsc tested for visual
acuity to determine whether their prescriptions

~ were adequate. Contact Lens Study, B-5-1, at 20-21.

had been fitted with contact lenses
within the preceding three years and
was_still wearing contact lenses at the
time the examinations were performed.
The examination procedures were
.chosen after consultations with
representatives of the major eye care
professional organizations—the
American Academy of Ophthalmology,
the American Cptometric Association,
and the Opticians Association of
America.?S Those organizations also
nominated the expeért examiners who
performed the eye examinations. Three
examiners—an cphthalmologist, an
optometrist, and an optician—examined
each subject. ‘ .
The examiners were instructed to.
determine which of the. five illustrations
of each potentially pathological
condition in a grading manual most

. closely resembled the actual appearance

of the subject's eyes. The grading =
manual, which had been designed by the
group representatives, was used to . '
minimize inconsistencies in grading by
the several dozen examiners. The :
examiner then recorded & grade of 0, 1,

2, 3, or 4 for each condition: A grade of ¢
meant that the condition was-absent; a

- grade of 4 signified that the condition

was prasent to-an extreme degree. The:
number grades for each of the seven -
conditicns for each eye were combined
using a weighing formula to create a
“summary quality score” for each
subject, which would indicate the -
overall condition of the subject’s eyes.?®

In addition to analyzing the summary
quality scores, the-study also examined -
the relative presence of each of the

- seven eye conditions individually. A

“higher quality” score was assigned if
the examination revealed that a
particular condition was totally absent
(i.e., the grade was 0}; & “lower quality”

_score wasg assigned if the examination

revealed that a particular condition was
present to any degree (i.e., the grade
was 1, 23,004} »
In order to compare quality among the
different providers, differences in the
summary and individual quality scores
were computed for commercial
opiometrists, noncommercial
optometrists, opthalmologists, and
opticians. Maltiple regression estimation
technigues ware used in order fo control

Alsg, subjects’ lenses were examined to determine
their physical condition and zleaniiness. :
- 98 There is evidence on the record that
representatives of ajl three organizations reached a
consensus on the methodelogy to bs used in the
study. Se» Final Staff Report, L~1, at 124 a. 295.

28 Since all of the seven conditions are not
necessarily equally serious, they were assigned
different weighta based en ihe relative severity of
that conditioa. .
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for the efects of a number of factors
other than fitter competence that could
have affected the relative health of the
study subjects’ eyes. These additional
factors included the wearers’ age, sex,
and wearing habits, and the physical
condition of the lenses. ,

The survey subjects were algo asked
how much they paid for their lenses, the
eye exam, follow-up care, and the iniiial
lens care kit.97 The final package price
figures were then adjusted for cost-of-
living differences in the 18 cities in the
sample and to account for the fact that
the subjects purchased their lenses in
different years, . o

Two additional tests were later
conducted by BE staff on the Contact
Lens Study data which demonstrated
- that these price differences were, in fact,
associated with the presence of ,

- commercial practice and were not due
. to the effects of advertising or other -
market forces that could also affect
prices. These tests corroborated the
general findings of the study that.
commercial optometrists charged less
" than nonconimercial optometrists,?®
. The major concerns raised by some
commenters about the methodology of -
_the Contact Lens Study were that (1) -
former contact lens wearers {or - '
“dropouts”} were not examined; #¢.(2)
possible changes in the “k-readings” 100
of the subjects were not: evaluated; 10t .
and (3) study subjects were not required
to wear their lenses for at least four
hours prior to the examination,102 -

°7 Some commenters noted that the price datu
coilected is based on consumers' recall of the prices
that they peid, at times, several years in the past.
Nathan Study, }-86(a}, VoL, 1, Exh. 2, at 14, 15, and )
27. No bias is alleged, however, and there appears
to be no reason why consemers would .
systematicaily recall paying lower prices at
commercial firme than at noncommercial firms. -
Thus, even if there is some random error in the price
data for:both commerciai and noncommercial
optometrists, it would not affect the price
differences which were found. i
- 98 Sge J. Mulholland, FTC economist, J-19(a), at 7-
8, which explains in detaii the additional tests
which BE staff performed to control for the effect of
- othier variables wiiich could have affected price. See
also ]. Mulholland, Tr, 794-95, ) .

® Presiding Officer's Report, L=z, at 177; Post-
¥ecord comment of ACA, M~176, at 333-34; Post-
recerd comment of COA, M-178, at 11. This
criticism is discussed in the Final Staff Report, L1,

. ati35-37,

9% K-readings, taken with the use of 2
keratometer, measure the steepest.and flattest
curvatures of the corneal surface. Contact Leng .
Stody, B-5-1, at 8, 22-23,

*9 Presiding Officer's Report, L-2, at 178, Post-
record comment of AOA, M-178, at 315-24, This
criticism is discussed in Staff's Final . '

Recommendations, O-1(b), at 44-45.
1°2 Presiding Officer's Report, L-2, at 179-180;

Post-record comment of ACA, M-178, at 344-359. - -

This criticism is discussed in the Final Staff Report,
L-1, at 137-140. . . .

- Commenters also listed-other alleged problems
with the Study, which are discussed in the Final

- lenses, toric lenses, or bifocal lenses. See AOA

In most instances, the failure to
include the specified procedure was
unavoidable. For example, consultants
and staff wanted to evaluate the care
given to former contact lens wearers
andto evaluate changes in the k-
readings, However, in both instances,
the expert consultants could suggest no
practical and meaningful way to do
80.93 The testimony of some witnesseg’
suggests that some transient and less
significant eye problems might have
been more frequently apparent if -

- subjects had been required to wear their

lenses for at least four hours befcre they -
were examined. 194 But other mare
serious and long-term conditions do not -
isappear overnight-and would still
\ave been apparent even if a subject
had inserted his or her lenses only an

- hour or two before being examined.

The Presiding Officer and some
commenters appear to have concluded
that the study’s findings must be éntirely
rejected because of these alleged - o
methodological shortcomings. Although
the Contact Lens Study may fail to-
provide information on some types of -
‘patients, or some types of contact

- lenses, there is no evidence on the

record indicating that the study results
would have been different had this .
additional data been included, or that
the absence of that data created a bias
in favor of commercial optometrists that

- affected the overall results of the survey.

Staff Report, L-1, at 13344 and in Appendix B.
Some commenters stated that the study did not
include a representative sample and distribution of
difficult contact lens Datients and fitting problems
and that no difficult cases were included. See, e.g.,
Post-record comment of AGA, M-1786, at 298300,
302; Post-record comment of COA. M-178, at 14. The
fact that the study may not contain a representative

- distsibution of difficult cases does not, however,

invalidate the data which the study does provide,
While some difficult cases were undoubtedly
included in the study, the study did not include an
&assessment of the relative ability of optometriste to
fit more difficult lenses such as therapeutic lenses
and the more recently available extended wear

Post-record comment, M-178, at 102. Also, by
excluding patients who. had previously worn or
attempted to wear contact lenses within three years
of the survey date, the study excluded many ]
patients with more difficult eye problems who may
have experienced prior problems with their lenses,
See Contact Lens Study, B-5-1, at A-1, {Excluding
these patients also significantly reduced the
possibility of bias which could develop if patients
‘who knew they had difficult eye probiems tended to
select one group of optometrists over another.} 3¢aff
determined that it was impractical to include
therapeutic lenses, and other more complex lenses
could not be included becauge they were not
available at the time the study was conducted. See_
Final Staff Report. L-1, at 142-43, However, the
failure to-study these more- difficult.cases does not
detract frora the validity of the date which the study
does provide on the relative ability of optometrists
to fit the less-difficult cosmetic contect iens patient,
* 103 See Staff’s Final Recommendations, O-1(bj}, at
43-45.

104 1d. at 47 n.166.

- soundness of the studies is buttressed
- by consideration of the record as a

“'testimony.and economic analysis that

/A Legb]lsé._z_tes' .
A Introduction o
.. A major issue in this proéeédi_ng is the

 S(a)()}108

. Financial Services v. FTC, 787 F.2d 857, 988-87,

‘ legislative history-indicating that the Commission

- News (1974) at 7729,

——

‘The BE and Contact Lens Studies
provide reliable informaticn about the -
relative cost and quality of eye care
available in the marketplace, We
conclude that the evidence provided by
the studies—along with other evidence
on the record—meets or exceeds the
applicable legal standards. In seeking
evidence on the need for a rule, the
Commission must balance the benefits
and costs of obtaining information that
answers all questions with certainty, 106
In this proceeding; the studies were
subjected to intense scrutiny; but none _
of the studies" critics offered evidence -
that materially discredited the studies’ -
key findings. Our confidence in the

-whole, which' contains substantial -

support the conclusions of the anthors o
the BE and Contact Lens Studies.

extent of the FTC's authority.to declare
state laws to be unfair acts or Ppractices.
After careful consideration of the legal -
issues discussed below, we have
concluded that the FTC can; in

appropriate instances, proceed directly
against unfair state restraints, -

B. Unfairness

This rule declares certain state-
imposed restrictions on commercial
practice by optometrists to be unfair ,
acts or practices. The Commission has
authority under section 18 of the Federal
Trade Commission Act to prescribe:

[Rlules which define with specificity acts
or practices which are unfair or deceptive
‘acts or practices in or affecting commerce
[within the meaning of * * * section -

* 198 Credit Practices Rule, Statément of Bias and
Purpose, 49 FR 7740, 7742 (1984). In upholding the
Credit Practices Rule, the court recognized the
danger in insisting that all of the Commission’s
conclusions be based on rigorous, quantitative
economic analysis, and quoted language from the -
Iegislative history of Magnuson-Moss indicating that
the Commission is not required to undertake a full
scale economic investigation prior to promulgation :
of a rule. “To do 8o would inordinately delay FTC .
proceedings and deny relief to the consuming public
while indefinite questions of economic prediction
were resolved by the Commission.” Anmerican

citiing H.R. Rep. No. 1107, 93rd Cong. 2d Sess. 47
{1874). The court quoted language from the

should rely on “its best estimate" of the impact of -
the rule. Id. at 86687 citing HLR. Rep. No. 1107, 93rd-
Cong. 2d Sess. 47 (1974), U.S. Code Cong. & Admin.

19635 U.S.C. 57{a){1)(B).
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ies When Congress created the FTC in noted that the consumer injury test ~ - rulemaking provisions, Congress

t the 1914 it gave the Commission power to described in the Commission’s - - > repeatedly acknowledged that :
_u determine and prevent “unfair methods . Unfairness Statement was “the most . - Commission rules would preempt - -
;are , of competition.” From the beginning precise definition of unfairness - . inconsistent state law.? The legislative -
ded b Congress intended this power to be articulated by either:the Commission or ~ history of Magnuson-Moss reveals that
\ced by m,emreted very broadly.197 Congress Congress.” 114 both the sponsors and opponents of the
idence The Unfairness Statement sets out-

necessarily recognized that it would be
impoasible o define or even o predict
the infinite ways in which the goals of
the statute might be thwarted.
Consequently, Congress gave the
Commission the tools to deal with
problems as they developed. Althcugh
the vriginal language focused on -
competition, it was generally understood
that-the Act “gave the Commission
gonsidsrable discretion in identifying
‘unfair consumer practices.’” 19¢

* The Wheeler-Lea amendments of
1938 clarified the FTC's authority to
reach acts and practices that injure the
-public as well as competitors. Those
amendments added language to section
5 of the FTC Act to prohibit not only
““ynfair methods of competition,” but
also “unfair or deceptive acts or
practices.” **In passing that

‘the concept of unfairness would be a

conditions in the marketplace. The
¢ourts have repeatedly fecognized the
réadth of this delegation and have
giveri the Commissicn significant
latitude in defining unfairness.** In itg
11960 Unfairness Statement 2 the
.Commission set out the principles that
urrently guide the Commission in
“determining whether acts or practices
. are unfair.

Those pmclples were accepted by the
D.C. Cirguit in upholding the Credii
U :Practices Rule. The court's opinion
icity-acts: .

wceplive
minerce
ion

- “Realizing that it would be impossible to defiue
ith specificity all unfair practices, Congress
nsidered and chose sot to enact a siatutory
efinition of the term “unfair method of

mpetition.” S¢e 8. Rep. No. 538, 83d Cong. 2d

13 {1814) and H.R. Con{, Rep. No. 1142, 824
8., 2d Sess. 19 {1940), cited in American

inancial Servicea v. FTC, 787 ¥.2d 857 (1983).

™See Sveritt, The Meaning of “Unfair Acts cr
clices” in seciion 5 of the Federal Trade

of Bias
1olding thi
zed the
rission’s
1titative

ze from the: Onunigeion Act, 70 Geo L.J. 225, 239-231, 235,
ndicating th 152 Stat. 111 {1936) {15 U.S.C. 45(a}{13}.
aftake a full gy,

romulgatio

"See, 0.5, Atlantic Refining Co. v. FTC, 381 U8,
387 (2905); FTC v. R.E Keppel & Bros., 291 U8,
310 {1934); FT C v, Raladom Co., 293 4.8, 843,
(1831).

""See Unfairness Siatement, supra note 28,

" Ainerigen Financial Services v, FTC, 767 F. 2d
7 D.C. Civ, 1655), The coust found that the
"mnission had not axceeded its authority in
mm‘-ISﬁLng the rule, given that the Commission’s
culated rationale comportad fully with the

ng. & Admif m‘.ﬁ’h e out in the Comrmission’ 9 Statesoent. Id, at

.amendwent Congress contempiated that

flexible doctrine, responsive to changing -

three criteria that must be met in order
to find consumer injury; (1) The injury
must be substantial; (2) the injury must
not-be outweighed by oifsetting
gonsumer or competitive benefits; and:
{3) the injury must be one that
consumers cannot reasonably avoid. 1%
The nﬂemakmg record demonstrates.
that the injury flowing from state
restrictions on the commercial practice
of optometry clearly meet these -
criteria. 1’8 As summarized supra:in .

- sectione II. B. and C., these restrictions

injure consumers ‘by substantially
raising the price of eye care, by limiting
its accessibility, and hy reducing the -

frequency with which consumers receive -

it, Further; no demonstrable benefits
have been shown to flow from these .
restrictions, 1Or Can Consumers .
reasonably escape their injurious effect.
Like other rules promulgated under
the Commission’s unfairness authonty.

- this rule seeks to hait practices that

unreasonably create or take advantage
of an obstacle to the free exercise of

- _consuméer décisionmaking and; in turn,

to a well-functioning market. 1" Here,”
however, the obstacles are created by
state governments rather than by private
actors. This compels us to consider
whether the actions-of state
governments can be unfair acts or
practices.

Through the Magnuson-Moss ;
améndments of 1875 Congress sought to
bolster the Commission’s existing
authority to find acts or practices to be
unfair.*® During consideration of the'

11414, at 972. The court noted furiher that :
Congress had reviewed the Statement and “hajd].
not seen fit to enact any more particularized -
definition of enfairmness o limit the Commission ]

_ discretion.” id. at 982.

181 Jnfairnens Statement, supra note 26 at 5-8.

- 18Sge Final Staff Report, L-1, at 308-26.
17{nfairness Statement, supra note 28, at 7-8.
Ses also Amsrican Fianrcial Services, Inc. v. FTC, |

787 7.2d4-957, 98, (GC Cixr. 1885).

#iMagnuson-Moss Warranty~—Faderal Trade
Commission Improvement Act, 83 Stat. 2283 {1975)
{15 U.8.C. 57{a)). The amendments extended the
FTC's unfairness jurisdiction by adding the

*affacting” commerce language to section 5 of the
FTCA and by granting rulemaking power throngh
sectionid. -

Some commenters arguad that nothing in the
Yvheeler-Loa amendments suthorized the
Comnission to find state laws to b -unfair, and
ncthing in the Magnuson-Moese Act broadened the
praaxisting definition of unfairness, See Post-record
comment of AGA, M-178, at 26-27 and Post-record
vomment of COA, M-178, at 22-28. We read the
legislative histery of Wheeler-Lea aa confirmation
of the principle that the unfairness atandard must be

- bill recognized thé potentially broad -
reach of the proposed rulemaking
authority and contemplated that this
power could be used to challenge
existing laws directly. % A conclusion
that harmful state restrictions could not
be deemed *“unfair” would be . R
inconsistent with this Congressional
understanding. Since the passage of the
Magnuson-Moss amendments, Congress’
aitention has been drawn repeatedly to

~ Commission rulemakings that would
reach state laws. Each time the issue
has arisen during debates over -
amendments to the FTC Act, Congress
‘has declined to limit the reach of our
unfairness authority under section 18. In
fact, in 1985 both the House and Senate
expressly stated their understandmg
that the Commission’s unfairness
authomty extends to prohibiting state
restraints through rules such as the
proposed Eveglasses Il rule.'?! Against
this legislative backgmund we believe

" that the Commission’s unfairness
authority is braad eneugh to encompass

. state laws. -

C Preemphon

Although the language of the F'I‘C Aci
does not expressly address the
preemptive effect of Commission rules,
it is clear that Section 18 trade
regulation rules preempt inconsistent
state law, Under the Supremacy Clause

_ of the U.S. Constitution {Art. VI, section
2), federa! law supersedes inconsistent

state law. Validly enacted regulations of -

federal agencies have the same
presmptive effect cn inconsistent stais

- a beoad one. That inferpretaiion is then brought to
the legislative history of Magnuson-Moss where
Congrsas did express its understanding that Seclion
18 rules would preempt state laws.

195 ge Final Staif Report; L-1, at 830-37..
120117 Cong. Rsc. 39240 (1971), See also discussion

' in Final Staff Repor, L-1, at 33940,

11726 Cong. Rec. 2039, 2076-77 (1980). HL.R. Rep.
No. 89-162, 99th Cong,, 1st Sess., 8-10{1965) aud S,
Rep. Weo. 88-31, 18t Sezs., 4-5 (1985). The bills
accompanying these reports went to conferense
committee, but were rever voied out. Earlier, in
1089, the Senate expressly rejected an amendment
sponsored by Scnators McClure and Melchar
designed to stop the Commission from challenging
the kind of state laws at issue in the Eyeglasaes
Ruie and in the Eyeglasaes Il preceeding. 128 Cong.
Rec. 2088 (1280), In defeating the McClure-Me!chier
amendment, spposents srgued that state regulation
of professionals was an sntirely appropriate subject
of FT'C trade regulation rulemaking. 126 Cong. Ree.
2089 {1080} (staiement of Sen. Matzenbaum); 126
Cong. Rec. 2678-77 (1980) (statement of Sen. Javils);
128 Cong. Ree: 2077 imao} (siatement nf 8en.
Inouys),

I3
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laws as federal statutes, evenin the
absence of any explicit Cengressional
statement:of intent to preempt 122
Where there is irreconcilable conflict .
betwesn federal and state regulation
and no express langauge about .. ,
preempiion.'** Here that presumption is
stalute or in the legislative history, the
customary Presumpiion is in favor of
preepiion.*2® Here that presumption’is
bolsterad by the legislative history-of
the Magnuson-Mess Act end by
.subsequent court interpretations of
Commission rulemaking power,
Those commenters who kave insisted
that the Commission cannot preempt
state laws absent a ciear indication of
Congressional intent have '
misunderstood the nature of the
rulemaking authority delegated to the
- Commission by Congress in the
- Magnuson-Moss Act.12¢ A showing of -
express Congressional intention to
preempt is.necessary only where

Congress.directs an agency t6 “octupy & .-

field” of regulation. %5 In enacting the
" FTC Act and Title 1T of the Magnuscn-
Moss Act Congress did not intend that
the Commission “occupy the field” of
Consumer protection 128 or antitrust

122 8ee, e.g., Fidelity Federal Savings and Loen

Ass'n v. De La Questa; 458 U.S. 141; 153-52 (1882),
. 8ee also discussion in Final Staff Report, -1, at

327-28.

1*38ee, e.g., Poul v. United States, 371 U.S. 245
(1863); Free v..Bland, 389 U.S. 883 (1882).

%For example, both the AQA and the COA
claimed that neither the language-nor-the legisiative
history of Magmson-Moss: showa:clenr ’

manifestation of Cangreszional.intent to.grant FIC, -

rules presmptive power: See Pest-recard comment
of AOA. M-178, at 16-25 and'Post:record comment,
6f COA, M-178, at:22-28. They go.om tomote that
Title:I of _Magnuson—Muss:(te,..wmantypmﬁsions)
conlaing.an . express:grant of preemptive power
while Title.lf {i.e., section 18 rulemeking) containg

. 1o such express.grant: Howevar, in Title-l Congress
intended to occupy & portion.of the:feld of warrarnty
regulation and therefore needed to express the
preewaptive efiect. Title Ii envisions only conflict
preemption. The case law cited by these
commenters unequivocally eetablishes tiat conflics
presmption fows automaticaliy-fom:the
Supremacy Clause, regardless afiany express
Congressions! intenttv presmpt. Sue, e.g., Fidelity
Federa! Savings and Loaw Asz'nv. Da L Quasta,
458 U.5. 141, 163-64 (1882 Misinican Canners.and .
Freezors dssnv. Agriculture Miheting and
Bargaining Board, 487'1.S. 461, 484-70 {1084
Floride Lime & Avosada Growers, Ing, v. Paul, 375
U.S. 232, 142-35:{1863}, -

¥ in those instancee any state reguletion on the

game suiiectas:the federsd ragalationis preempied -

everif the sigteramnlation dose not conflict with
the fedaral requirements. Sew, 0.9, Rize v.Santa Fe
Elevatar Corp., 230 U.8. 218 {1847). In contrast, thiz
rale dispisces oniy four speaifizd types of stuie
reghrainie en e commercial practics of aptamatey,
Stlater continve to kevre hroan: euthority ty cogaiet
the practise of optomeiry in ordariosafoguard the .
healih of consumery, Sez Zdiscussion infre, secticn
I, .

18 The House Convmitize Ezport acoompenying
Mognusas-Mossnoted that the FYC “showid nat .
intrede where cases of consumer frand of-a logal:
nature are being effectively dealt with by State o

regulation. In fact; in prcﬁqsédf .
legisiation preceding passage of the
‘Magnuson-Moss amendments, Congress

. sought to clarify the preemptive effect of

Commission rules promulgated under

. Magnuson Moss by stating that the FTC -

Act wouid not ecoupy the field and that -
only inconsistent stats laws would be

- preempted. 227 Throughout the period

when rulemaking legislation was being
considered, the record showa that
Congress was aware of the preemption
issue, invariably assumed that
Commission rules. would preempt
inconsistent state law, and took no
action tc limit that preemptive effact.128
Ceurts that iave considered and ruled
on the issue have also recognized that
FTC rules preempt inconsistent state. -
laws, relying both on general Supremacy
Clause principles and on Congressional
intent in enacting the:Magnuson-Moss

'-Act.mﬁ'

D. Siate.A_ctiun; _
The state-gction dogtit

- .. Brown 39 doeg not limit the

Commission’s pawer tinder séction 18
rules.*3* In Parker, the Supreme Court
local governmrent:” HR. Rep. No. 83~1107, 93d
Cong., 2d Sess. 45 (1972). :

12735, $201; Oat Cong;, 2d Sess. 108 (1970). See S,
Rep. No. 91-112¢, 9ist Cong,, 2d Sess: 23 (1970).

*2¢The:Magnuaon-Moss amendments were passed
during the 63d Congress. However, similar measures
had been introduced.in the two previous
Congresses, Languege regarding preemption
éppeared in:some; but.not.all; of the proposed bille
and eccompanying reports. As.a consequencs,.
arguments regarding Congress’ ultimate purpese
have been raised by a number-of cormenters, See
Brief of the American Optemetric Association, A04

" v FTC H-81, App. A at 25-26 (Attachment to AQA.

comment}. Our consideraticn:of all of the evidance
leads to thie conclusion that Congress understood
the traditional preemptive effect of federal les and
the presence or-absence of stztements:in-the various
bills and:reports: reflecizoniy Congressional efforts -
te clarify the scope of the existing preemptive
authority. See Final Staff Report, L-1, at 35037,

1% In upholding the Credit-Practices Rule; the .
Courtof Appeels it Americun Financial Seevices v,
‘FTC conchided that Congress intended FTC rules to

" have “that precmptive effect which flows naturally

from & repugnency between the Gommission’s valid
enaciments and state lawe."” 767 F. 24.957, 988-00,
The Court in.Katherine: Giabe Schooi w. FTC, 512
F.24 888 (2tii=31r;:1§?9},.raiiaien:simﬂanmascn§ng
on treeting the-preemptien:issue s settled,

- Although the Court remaded: the rule in that case

because the-Commissiorkad not defined with
Bpecificity the unfair eots and practises targeted by
tae rule, the courtindicated that. “aueztions.of
preemption could be answered with rslatively little
difficuliy.” if theCommiskion idaniified clearly the
acls end practices encompassed by a rule. 812 7. 24

. 2186, In the instani ralemaking, we heve strivan to-

define theunfairacts or practices with as much
spscificity as possibie, ) -

182237 1.8, 5ea f1048), oo

121 Batir the A08. end' 094 heve contended fhat
the:staie gaiion docirine appliss to the fedsral -

- antifrustlews genwrelly, and therefore:must apply ic
- the FTCA. SeePostrecord comment of the: A0A,
M-17€, at.2¢ 21id Poet:record comment of the COA,

~178, at'28-30.

~ our rilemaking authority in particular,
- preemptive effect. To apply the Perker
* that the policy reasons that led the
* Court recognized that, if the Act were te
' economic legislation:would eccur. Well-

-, established: state: economic regulation -
- could be dismantled at the behest of - .

" given te-important state interests.

-retroactively to-treble damages and

refused to consirue the Sherman Act'as -
‘applying to the anticompetitive conduct
of a state acting through its-

legislature.132 The doctrine has never
‘been applied to the Commission's - . .
unfairriess jurigdiction generally nor to-

Moreover, in enacting the Magnusoxn-
Moss amendments, Congress considered
the preemption issue and concluded thai ,
Commission rules should have brgad

-doctrine to section 18 rulemaking would
frusirate Congressional intent. 153 ;

Important differences between the
Shermar and FTC Acts demonstrate

Court to limit the reach of the Shermar
Act do not apply to our rulemaking
authority under section 18 of the FTC
Act. In coustruing the Sherman Act, the

be applied to'certain state actions,
widespread end indiscriminate |
-disruption of long-standing state.

private litigants with no consideration’

implicit in the Coust’s holding was the
realization: that if the: Sherman Act were
‘to apply to state action, private parties
and state officials would be subject

criminal sanictions for obeying otherwise
valid state laws.134 Given :
Congressional silence on the effect of
the Sherman Act on state law, the
Parker court concluded that Congress

~could not have intended such sweeping
" and possibly chaotic resulis.

Application of section 18 rulemaking
to state legislation would not produce
such dire consequences. First,
chalienges to state laws under section
18 can be initiated only by the FIC, a

132 317 U.S. 841:(1042).

159 The Commission:has recognized that the
Parker dottzine applies to-adjudicationg brought
under its unfair methods of competition aathority,
but only to the extent that the unfair methode of
competition chullenged consist of traditional )
Shermen Act violetions, See Massachusetis
Furniture $:Pigte Movers Ass'n v. FTC, 773 F.26 281

. {18t Cir, 1985), Indiany Federation af Dentists, 101

FT.C. 57, 185:x: 24{1083). In 1867, both the House
snd Senaie passed versions of FTT authorizing.
legisiation: that would-oodify the Commission's
applisation of the steie action doctrine fo it= unfelr
metheds of eompetition jurisdistion. In drafting this
legiaiaticn, hawsver, it is ciear that Congress
intended thai the Commiesion’s enthorily over
unifair acts or practices not be limiled by the stete
action dogirine. FLE. Kew. 271, 100th Cong 1st:Sass.,
W leer). . ) .
13¢ oo Verkuil, Preemption of Stovs Law By the
Federa! Trade Commizsion, 1878 Duke E.J. 225, 231

. Note, The State Action Bxemption and Antitrust

Enforcement Under the Pederal Trade Commission

. AcE, 88 Harv. Law Rev. 715, 734-736 {1678).
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‘federai agency with a mandate to
 Congressional oversight. In contrast,

rights or enrich private pockets may use
'the Sherman Act to challenge staie

aws. Second, FTC rules apply a
rospectively, eliminating the danger of
 imposing retrospective penalties, such
‘g8 those available under the Sherman
ct,13% against state officials or against
| private parties who have acted in good
faith reliance on otherwise valid state
tjaws.!38 Third, rulemaking is a more
appropriate vehicle for examining
.whether federal or state interests are
rved by regulatory schemes than
judicative actions under the Sherman
ct. Unlike a private action brought
under the Sherman Act, rulemaking

arties {including state officials) and for
evelopment of a record that reflects a
roader perspective than could be
chieved in private litigation. Because it
ore closely resembles the legislative
an the adjudicative model, rulemaking
more conducive to the formation of
ublic consensus and compromise.
inally, the application of the unfairness
griteria in @ section 18 rulemaking
equires the Commission to consider the
revalenice of the acts or practices, the
ature of the injury, and any
tountervailing benefits. Thus, a section
8 rulemaking permits a review of state
w that is both more flexible and

the Sherman Act are treble damages and criminal
tanctions, Courts have considered the nature of the
temedy and whether the suit is brought by a private
tigant or by the federal government to be relevant
factors in determining whether Congress intended
particular statutory provisions o apply to the
lates. See Employees of the Department v.
Department of Public Health and Welfare, 411 U.S.
9 (1973). Tf. Lafaystte v. Louisiana Power & Light
Co., 435 U.8, 390 (1877); New Mexico v. Americen
trofing, Inc., 301 F.2d 383, 387 (8th Cir. 1674).
-In Employzes, the Court was construing the Fair
loor Standards Act, which cloarly covered both
Mivate parties and state governments. The only
festion in that case was whether the various
dress provisions of the statute wers intended by
Congress ig apply to state governments. The Court
“ncluded that Congress did not intend to allow
v vate parties to seek penalties from state .
i, fvernmen:s nithough Congrees did intend to aliow
fﬁ}era! government to sue state governments for
Wolations of this act. In reaching this conclusion the
urt we influencad by the fact that the penalty
Fovisions “smay saddle the states with ‘enormous
“al burdens,” and that ‘Congeess, acting
'“Pﬂns@bly, would not be presumed to take such
Ction silangly,* Employees of the Depariment v.
PdMimen of Public Health and Weifare, 411 U8,
204 (Bronman, J., disseating, quoting majority
igisn at 284, 283), ‘
— The imposition of penalties under the FTC At
me&ﬂdec_l b_!i FTC discretion, which is informed by
Public intosags, In § 458.4(b) of this rule, the
hm"‘“?sioﬂ hag stated that it will not seek the
Position of civi] penalties against states, state
¥ehcles or state officiale for violation of this rule.

rotect the public interest and subject to

private parties seeking to protect private -

liows for participation by all interested

138 The retrospective penaliies provided for under

112 (1658); Ohio v. Helvoring, 202 .8, 360 (1934).

potentially more protective of important
state interests 137 than is an action.
under the Sherman Act, where the focus
is exclusively on competition issues.

Thus, any disruption of long-standing - - -
state economic legislation will not occur .

unless careful review of the evidence
shows that minimal or no benefits flow
from that legislation.?33 _ N

Moreover, to the extent that Parker is
4 doctrine based on statutory )

- construction, the clear differences in the
_ legislative histories of the Sherman and

Magnuson-Moss Acts. support our view
that Congress did not intend that Parker-
apply to section 18 rulemaking. While
the legislative history of the Sherman
Act is devoid of indications that = -
Congress gave any consideration to the -

" effect the Sherman' Act would have on

state law, 3% the legislative history of
Magnuson-Moss is replete with evidence
that Congress considered'the -

relationship between the Commission’s -
séction 18 authority and state law.140"

E.State asa “Per,son”
In order to declare state laws to be

~ unfair acts or practices, we must be able
‘o conclude that a state or its officials =

are “persons” within the meaning of the
Federal Trade Commission Act.

While no federal court has determined

‘this issue within the context of the FTC
‘Act, 14! the Supreme Court has found
state entities to be persons for the

_ purpose of the Robinson-Patman Act 142

and the Sherman and Clayton Acts,143
The Supreme Court has aiso found
atates to be persons under selected .
provisions of the IRS Code.244

137 L etter from Pederal Trade Commission to
Senator Robert Packwood, Chairman, Commities on
Commsrce, Science and Transportation, United
‘States Senate, March 5, 1982,

136 See discussion infra at section 1V,

132 In g subsaquent case, the Court siated that the
legislative history actually contains soma : :
statements expreosing a Congressicnal intention not
to invade the legislative authority of the states,
Southarn Motor Carriers Rate Conferencs v. United

. States, 471 U.8. 48, 56 n. 19 {3685).

149 Sge discussion of unfairness supra at Saction -
. B, There is also evidencs 10 suggest that, at the
time it amended the FTC Act in 1975, Congress was
awars that the Commission might vae its rulemaking.
gower to challenge state-imposed restrictions on
drug price advertising, Ses 120 Cong. Rec. 38150-52
{1974) {statement of Commissioner Thempson).

141 But ges, California ex rel. Christensen v, FIC,
1974-2 Trade Cas. {CCH) 175,223 (N.D. Cel. 1874),
vacated and remanded, 548 F.2d 1321 {gth Cir.), sert,

. dended sub nom. California Milk Producers

Advisory Beard v, FTC, 434 U.S. 878 (1977)..
342 jofferson Co. Pharm. Ase’n v. Abbott Labs, 460

U8, 150, 165-58 (3183},

183 Lafayeite v. Louisiona Power & Light Co., 435
19.8. 389, 38807 (1578). ‘
" 144 Qee, 8.8, Sims v. United Siaiss, 369 1.5 108,

 for the purposes of this rulemaking is-
" decisions 48 and our reading of the
“entire FTC Act and its amendments,

* discussed supra at section II.B.14®

" however, prompts us to consider R
proceeding raises important questions

- government. However, after careful i

_ principles of federalism.

In determining whether states meet
the statutory definition of “person,” the
Supreme Court has generally looked to :
the legislative environment of the ; "y
statufe, including such factors as the
subject maiter, content, legislative

- history, and executive interpretation of

the statute.145 In addition, the Court has
also considered whether exclision of
states from the statutory class of
persons would frustrate the purpose of
the statute.146 _

We have weighed these factors-and -
believe that to exclude states from the .

“reach of the Commission’s unfairness
- authority would defeat the purpose of
. the FTC Act. The legislative histary of

the FTC Act indicates that Congress
intended an expansive meaning to be
given to the word “person.” 147
Furthermore, the finding that states are
persons-within the meaning of section §

cconsistent with recent Commission

including the broad scope of the.
Commission’s unfairness authority, as

M,Fedem}ism Concerns .

. As discussed above in section IIL; we
are persuaded that the Commission has.
the legal authority to prohibit the state
restraints at issue in this proceeding.
Judicious exercise of that power,

whether we should act in this instance.
‘We are keenly aware that this

about the proper allocation of power
between the states and the federal

consideration, we are convinced that
this rule is a proper exercise of federal
power and is consonant with the

148 Sims, 359 U.S. at 112 and United States v.
Coopear Cerp., 312 U.8. 600, 805 (1841). .

148 Jaa, e.g., Plumbers’ Local 298 v. Counly of
Dsor, 358 U.S. 354 (1933); Union Pacific R.R. Co. v.
United States, 313 U.5. 450 {1941); United States v.
Califernia, 257 U.8. 175 {(1936): : :

147 See 51 Cong. Rec. 14,828 (1914); HR. Rep. No.
553, 83d Cong. 2d Sees. (1614); HR. Rep. Ne. 1142,
83d Cong. 2d Sess. {1914). See also Final Staff
Report, -1, a2 303-84. :

448 8ge Massachusells Board of Registration in
Opiomeitry, Docket No. 2185 (Final Order, June 13,
1888) and Indiana Federction of Dentists, 93 F.T.C.
321 a. 1 (1979} {intsrlocutory order).

349 The Commission took the same position when
it promulgated the Eyeglasses Rule. Statement of
Basis and Purpose for the Trade Regulation Rule on
Advertising of Ophihalmic Goods and Services, 43
FR 23952, 24004.{1878). On appeal of that rule, the
gourt reservad judgment on the issue of whether the
Comraission could exsreise jurisdiction over the
states. American Opiometric Ass’n v. FTC, 826 F.2d
383 (D.C. Cir. 1880). ‘
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Because we are dealing with state
law, we-have proceeded with extreme

caution at each step of this ralemaking.

Procedural safeguards eve builtinto
section: 18 rulemakings te ensure that al]
interested parties have ample notive s
that they kave an opportunity both to.
present ibeir views and evidence end to
challenge ihe evidence-and views
submitted by other parties. 259 In
deference to the significant state -
interests ai stake, we solicited the views
of state officiais as well as indusiry’
members and consumers. We gave:
every consideration: fo-claims that

_- quality of care'concerns justify these:

. resirictions and would have-deferred'te
any credible showing of countervailing
benefits. In-fact, when state laws are the
subject of a section 18 tulemaking, the
Commission bas required that there be
an even morerigorous showing of
consumer injury and absence-of .

countervailing benefits then is required

under the Commission's unfairness:
standard:15t o
Nonetheless, as discussed above in .
section ILC., the record contains no
persuasive evidence that comunercial

practice restrictions have any positive

- effect on the quality of care consumers
receive or that they promote any other
legitimate state interest. On the other
hand, the:record shows that state-

. imposed restraints oo the commercial -
practice of optometry seriously hinder
the provision of eye care to consumers.
These restraints impose substantial
cosis on consumers. The primary effect
of this regulation is to protect one

. category of providers, primarily solo
. practitieners, from competition from

high-volume chain firme—at an annual -

cost to consumers of millicns of dollars.’

This stifling of competition net only

leads to higher prices-and less eye care

for consumers today, but delays the
devsziopment of more innovative and

150 The Maguuson-¥oss amendments impose
additional safeguards beyond those mandatsd by
the Adminiatrative Progedure Act. These include
additiona} hearing requireients énd expanded
scepe of review by the-courts: 15U.S.C, 57a. See
* glso Verkuil, Preemption of State Law by the

Federa! Trade Commission; 1978 Duke L], at 242~

43; Niste, The State Action Exemption and Antitrust

Enforcament.undertie Federal Trade Commission

Act, 88 Hsry, L. Rev. 715, 745-50 (1978).

165 Letter from Federai Trade Commission to
Senator Kobert Packwnod, Chairman, Comusities on
Commerce, Science snd Transpuriztion, United
States Senate, March.5; 1882. Cur decision:tc forege
remedies normally available for violetions of the
FTC Act is aforther indication of our recogniiion
that theactions of stetes and theirofficiais..as

. opposes te actions by private:citizens, merit special
consideration in exurdairness procesding. See
disceezion of Commission's enforcement poiicy’
Infra in gectior V.

cost-effective ways: of providing services
tomorrow:25% - - C ,

" While we are convinced of the injury
that these restrictions cause, we are also
mindful of the states’ tradifional role in
protecting the health and welfare of
thelr citizens. Therefore, we have
drafted this rule nerrowly 80 as not to
intrude gratuitously on the legitimate

“exercise of the police powers of the
state.15% The exient of our “intrusion” is

carefully limited to these regulations
hiat have been shown to be unfair, and
should not interfere with the siates’

-ability to protect their citizens from
- deceptive or-abusive practices by

optometrists-gr to ensure that high-
quality optemetric care is provided.
What the rale does.challenge is state
regulation that, in effect, insulates local
cptometrists from competition from
large, price-competitive chain firms,
most of which operate interstate. 254
Thus, this rule-intrudes on ko traditional
staterinterest. Rather, it represents an-
appropriateexercise-of the: . -
Comrmission's responsibility, grounded
in.the Commerce Clause, to protect .
markets: from unfair or deceptive acts or -
practices. . . - :
- By empowering the federal
government to regulate commerce, the
framers clearly sought to linzit the extent

- to which states could restrict the

development of iniersiate markets. Such:
limits were originally seen as necessary

to protect the nascent national economy

from the protectionist astions of the:
states, which the framers feared would
lead to a destructive cycle-of '

- discrimination: against out-of-sizte

goods and the retaliation that would

inevitably result:**% That some policy of -

152 For gver thirty vears.schiolars ave writtervat
lenptivofthe various ways in. which-excessive siate:
economic regulation—such ax these restricticns on -
the commercial practice of optometry—distorts:the -
eperation of imarkets end hermconsunyers: 858, €.
P, Vezkuil, Siote Action, Due Process and Aniiirust:
Beflections er:Farker v. Brown, 75.Col. Law Rev:
328.{1875}; G Stigler, The Theory of Econemic
Regulation; 2 Bell]. Econ. & Mgmt. Sc. ${1871); W.
Gelihern, Individual Fresdom and Governmenial
Restrainis (1958). )

153 Iy regponse to the cautionary messageof tie -

. Court-of Appeals in the Eyeglasses Rule, wa have:

drafled thiz rule.to {ocus narrowly on fourspscific.
-areas-of commernial practice. In remanding the
advertising pertions of the rule, the Court stated.
that the Commission: hed sreémpted the whole Held
of ophthalinic advertising, and so had “at least
epproached the cuter boundaries of its authority.”
425 F.24 895, 916 The Court went-on io siate that
angwers to-queetions regarding preemption and
slate action “may-depend . . . on'the exten! to
which a federal regulation grstuitously intrudes cn
the sxercise éf olice powers of the states.” Id,

154 khiie-on theirface thess restrictions do not
discriminate againat out-of-state providers, they, in
fact, have s disproportionaiely hermful effect en
high-volume practices that operate interstaie.

165 Uniderthe Articles:of Confederation, some
states engeged in protectionist activities that

_Clause, favors Commission action here.

-Congress has made a limited delegation

- markets, We find that the existing

© particular, the Order directs:executive
departments and agencies to act in strict

' states:only where there is.clear and

- commercial dealings with New York'for one yuar
. and imposed fines oa those whe-diszegarded the

.commercial practice restraints that aze the subject

’

limiting state authority 9#_91: interstate
markets, underlying the:Commerce

to prevent states from denying interstate.
ophihalmic providers access to loecal
markets when the evidence
demonsirates tiat the states’ asserted
hasis for such acticnis—to profect
citizens from pocr-guality ephthalmic
care—has ne substantial basis in
factX8% ~

In providing the Commission with
Section 16 rulemaking suthority,

to the FTC of its legislative authority to
protect consumers from acts or practices
that unreasonably interfers with the
efficient functioning of intarsiaig

restrictions on. commercial practice are
designed to and do impede the efficient -
fiow of interstate commerce, aud that
they impose:significant costs-on
consumers without providing any
countervailing benefits. Thus, they
consiitute the kind of unfair actz or -
practices that Congress-authorized the
FTC to chalienge in section 18
rulemzaking. _ ;
We also believe that promulgatien of -
this rule is consistent with a recent
Executive Order on federalism.1%7 That
Order sets out certain policymaking
criteria to guide executive agenciesin
the formulation of federal policy. In

adherence to constitutional principles
and limit the policymaking discretion of -

ceriain constitutional authority and enly.
whers there is & problem not merely
common to the states, but national in
scope. In addition, the Order directs that
any regulatory preemption of state law
be limited to the minimum level '
necessary to achieve the objectives of
the statute. ) o
While the FTC is not bound by the

requirgments of this Order, we believe

threatensd to affect the development of a-vital -
interstate economy. For exampie; New York .
imposed port fees and tornage duties on vasguls
from Connecticat end New Jersey; increasing the
cost of farm producis coming from those two states:
In resalistion, New fersey taxed the'property for th
lighthoussat.Sandy Fook thet New York had hauilt, -
while-Connecticut merchenis suspended '

boycett. A. Giesscke, American Commercial
Legisigiion Before 1789, 154-135 (1318} SeeaisoC.
P Netteis, The Emergence of a National Econemy:
1775-1815, 72-75 {1877} - -

155 We take mo position on whether the

of this rulemaking could be:challenged:sucsessiully
by private parties using-a Commerce Clause theory
and the evidence ox this record.

357 Exec. Crder No, 12,612, 52 FR 41685 {1987},
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this rule conforms to the policymaking
- criteria outlined in the Order. We have
- proceeded under the clear and
_enumerated power of Congress to
- protect interstate commerce. The
| Jegislative higtory of the Magnusgon- -
' Moss amendmenis and subsequent
Congressional action provide clear
- authority for this rule. We have
-jdentified a serious problem amenable
to solution only at the nationai level; we
' have carefully examinad the proifered
claims of state interest; and we have
_fashioned a narrowly drawn
“deregulatory response that does not
- intrude on the legitimate interests states
. have in protecting the health and safety

of their citizens.
- V..Section-by-Section Analysis

The following section-by-section
analysis explains the intended scope

" and meaning of each of the rule .
rovisions adopted by the Commission.

- Section 456.1: Definitions

This section defines certain terms
used in the rule. Many of these terms are
ontained in the Eyeglasses Rule and
elate to the prescription release
requirement. The rule makes some
modifications to terms used in the
Eyeglasses Rule and includes some new
defiritions. .
. Paragraph (a}: The term “patient” has
bsen substituted for the term “buyer” to
jonform more closely to industry vsage.
The term covers anyone who bas
undergone an eye examination.
Paragraphs (b), {¢), and {d} remain
unchanged from the original rule
definitions ' '

§ 456.1(h) of the Eyeglasses Rule. The
specific terms “ophthalmologist” and
‘oplomelrist” in paragraphs (e} and {f}’
have been substituted for the general
word “refractionist” used in § 456.1(%) of
the Eyeglasses Rule to define those
categories- of providers—Doctors of \
Medicine, Osteopathy and Optometry-—
who are qualified under state lew to
perform eye examinations. This change
waz made for two reasons. First, the use
of the term “refractionist” in the
eglasses Rule hag caused confusion
because it is not generally used by
consumers or by industry members. -
Second, the provisions of the Eyeglasses
I Rule relating to commercial practice
&pply to optometrists, not
opitthalmelogists. The term
‘refractionist” has been deleted so that
this distinction is clear.

- Foragraph (gj: The definition of the
term “person” has been changed. This
term was originally used in § 456.8 of
the Eyeglasses Rule. That rule provision
18 1o fonger in effect, so the original

definition of the term is no longer
relevant. The term “person” is now used
only in the rule provisions concerning
commercial practice. The definition-has
been changed to make it clear that the
term covers any individual, partnership,
corporation or other entity, whether or
not the FTC has jurisdiction ovar the
“person.”

Paragraph (h): The term
“prescription” is defined as those
specifications necessary to obtain lenges
for eyeglasses. Thus, under the rule, the
presecription that is released to the
patient need only centain the data on
the refractive status of the patient's eyes
and any information, such as the date or’
signature of the examining cptometrist

- or ophthalmologist; that statz law

requires in a legally fillable eyeglass

-prescripticn. The definition deletes ail

references to contact lenses. This .
change is intended to end the confusion
generated by the definition in the =
Eyeglasses Rule concerning the
obligation of optometrists and
ophthalmologists to place the phrase
“OK for contact lenses” (or similar
words) on eyeglass prescriptions. No
such obligation exists under the rule.
This change will also ciarify the fact
that the prescription release requirement
does not affect state laws regulating
who is legally permitted to fit contact
lenses. This change does not affect the
requirement that optometrists and
cphthalmologists offer prescriptions for
lenses for eyeglasses to all patients
whose eyes they examine, including.
those patienis who wear or intend to
purchase contact lenses. =~ -
Paragraph (i): The definition of
“optometric services” is new. It is
intended to cover the full range of

services which may be provided byan =

optometrist under state law. The precise
meaning of the term may vary slightly

- from state to state since states define

the prastice of optometry differently.

“The term only includes services™

provided by an optometrist, not by other
profassionals such as ophthalmologists
who may also be licenszed under state
law to provide such services.

The new term is needed because the
terms in the rule as originally proposed
did not cover the full range of services
which may be provided by optometrists.
The term “ophthalmic services,” as
defined i § 456.1(d), covers only the
messuring and fitting of sysglassss or
contact lenses subsaquent to the sye
exam. The term “eve examination,” as
defined in § 458.1{b]}, covers lests and
procedures ic determine the refractive
status of the eves. Optometrists are
licenged tc perform other services,
however. For example, optometrists may
prescribe eye exercises to deal with eye

muscle problems or, in many states,
prescribe topically applied prescription

“drugs 1o ireat certain forms of eye

disease. All such activities are inciuded
under the term “optometric services.”

Section 456.2: Separation of
Examination and Dispensing

This section requires that opiometrists .-

" and ophthalmologists give prescriptions

for eyeglass lenses to their patients
immediately after completing an eye
examination. Except for minor changes
in terminology, this section is identical
to the prescription release requirement
contained in the Eyeglasses Rule
(originally § 458.7}. -

Paragraph {d} addresses the use of
waivers or disclaimers of liability. As
the Commission makes clear in its
declaration of intent {§ 456.5(c)), the rule
does not impose liability on an -

. ophthalmologist or optometrist for the

ophthalmic goeds and services
dispensed by ancther individual
pursuant to the ophthalmologist's or
optometrist's prescription. By its terms,
the rule proscribes only “waivers or
disclaimers” of the physician’s er
optometrist's own responsibility. The
Commission has interpreted this portion
of the rule to permit nondeceptive
affirmative statersents congerning .
responsibility. For example, a written
statement that “the persen who ‘
dispenses your eyeglasses is responsible

for their accuracy” would not viclate

§ 456.2(d). However, such an affirmative

-statement cannot be coupled with a2

waiver or disclaimer of the optometrist’s
or ophthalmologisis’s own liability. 258

" Section 486.3: Federal or State

Employees.
This section {criginaily § 456.8 of
Eveglasses Rule) deletes references to

_the remanded pertions of the Eysglasses

Rule and clarifies the intendsd effect of
this section. This section exempis
praciitioners who work for any federal,
gtate, or local govermment agency from
the rule’s prescription release
requirements. i practifioners work only
part-time for the government, the
exaemption only applies when they are
engaged in their governmental duties.

Saction 456.4: State Bans on Commercial
Practice 259

Paragraph {a){1j: Lay Associaiion.
The purpose of this section is fo

188 53 FR 4920845297 {1675},

139 Siate bans may arise from a vasiety of
sources: statutes, regulations, sttorney general
cpinions, court opinions, and enforcement policy
decisions by state boards and other state sgencies.
Regardless of the methed used or the state enlity
involved, the rule prohibits such bans.
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invalidate state prohibitions on -
optometrists’ entering into certain

. designated busiuess associations with
nopoptometrists that make it possible to

-provide optometric services and
ophthalmic goods and services to

- consumers in more efficient ways.

-As originally proposed, § 456.4{a)(1)

 proscribed state prohibitions on

“employer-employee or other business
relationships” between optometrists and

" nonoptometrists. However, we realized

that this language would leave some-
-uncertainty in the minds of lawmakers
and practitioners as to the scope of the
rule.260 We have narrowed the language
_of § 456.4(a)(1) to make it an unfair act
or practice for states to prohibit those

- specific types of associations that the

record demonsirates are critical to the

~ development of commercial practice: (1}

The employment of ‘optometrists by lay
persons or corporations to provide

. optometric services; (2) partnership
agreements, joint-ownership or equity-

- participation agreements, profit-sharing
agreements, or franchise agreements 161
between optometrists and o
nonopiometrists (including those that
involve the sharing of revenues between

" optometrists and nonoptometrists} for

the-purpose of providing optometric

* services or ophthalmic goods or

-services; or (3) the leasing of office
-space by optometrists from .
nonoptometrists, including the payment
of rentals on such leases based on &
percentage of the cptometrist's
Tevenues. O ST

* The record alse demonstrates that lay
control over the business aspects of an
optometric practice is an integral

~ element of commercial practice. _
* Subsection (v) invalidates those state

regulations that prevent lay persons or

. corporations from controlling those

business aspects of & practice that the
record demonstrates have no effect on

162 Foz example, some commenters argued that .
the origina} language was broad enough to
encompess regalations banning “capping and

steering” and referra! arrangements. While in some -

_instances sich regulations may be unconstitutional

resirainte on commercial speech, the rule language
makes clear that the rule-does not cover such
prohibitions, : :

181 Typicaliy, ﬁnder &n optometric franchising

- ‘arrangement, the optometrist pays the franchiser for

a specified set of goods or services, which might
include the use of the franchiser’s trade name and
‘trademarks, the benefits of its goodwill, proven
method of doing business, volume discounts on
equipment and inventory, financing available
through the franchiser, and participation in the
franchiser's advertising program. The franchisar
rotains control over many aspects of the .
franchisee’s business organization, such as office
design, items stocked, and minimum quality
standards. J. Solish, Attorney, R.H. Teagle Corp., Tr.
1365-72; cf. P. Zeidman, Attorney, Nationai _
Franchise Association, Tr, 581 (describing attributes
of franchiging agreements generally). )

" decisions.

quality of care—e.g., seiting of fees, -
salaries, or minimum office hours;
location of the practice; cheice of
suppliers of material, equipment,
services, and laboratory work;. -
establishing minimum quantities of
materials in stock and minimum
equipment; 2 advertising, promotion,
and marketing practices; accounting and
financial practices; office design, decor,
and maintenance; and other activities
that involve business judgments to a
similar degree.162 As discussed more

- completely herein, this provision of the
rule does not prevent states from
passing regulations concerning these ,

" business aspects of optometry. It simply
Prevents the states from mandating that
optometrists alone, and not lay persons

_ or.corporations, must make these

.- Finally, the language of this provision
makes clear that the only affiliations
covered by § 458.4{a)(1} are affiliations
for the purpose of “providing optometric
services” or “forming entities whose
business, in whole or part, is providing
optometric services or ophthalmic goods _

. and services to the public.” The

inclusion of this language makes clear
that affiliations for anything other than
this stated purpose are not covered by
the rule.26¢ -

82 Obviously, these minimum standards would
have to accord with any state-impoeed siandards

- for optometyic practice, Furthermore, under the rule, -

states could require that optometrists be permitted
to have equipment and inventery above the '
minimum level established by the lay person or.
corporation. ) ‘ L

183 The record establishes that corporations
which associate with optometrists—for example, by
employing optometrists or entering into franchise
agraements—where currently permiited, commonly
contro! these aspects of the business. See, eg., ’
NAOQ, H-78a, a 3840 and Appendices ], X, L, and
M. Other evidence on the record, see supra section
B.C., demonstrates that associations between

. optometrists and iay persons have no.adverse -

impact on the quality of care availsbie in the
market. .

'%¢ For example, the rule was never intended to
address commercia! practices by ophthalmologists.
The record evid centers on ercial
optometric practice; there is littie evidence
concerning commercial practice by opthalmologists.
Under this provisien, ophthalmolegists alsc may
enter into.affiliations with optometrists for the
purpose of providing oplometric services or
ophthalmic goods and services to the public.

The term “sellers” also appeared in the proposed
language of § 458.4{a){1). Sellers was defined to
include opticians. As & result, the rile as originally

" proposed would have prohibited state restraints on

lay persons employing (or otherwise affiliating with}
“sellers.” The record shows that the law of only one

" state prohibits such affiliations, and no evidence or

comments were submitied about this restriction.
Consequently we decline to extend the rule to suck -
& restriction.

- provide clear consumer benefits or that

_ affiliations between optometrists and .

“prohibited by the rule.

-upon the number of eéyeglasses sold 6r revenue
- generated by the optemetrist. The former creates no
-incentive for the optometrist to overprescribe while’

. B
The rule does not interfere with - | prevent con
state’s ability to adopt or enforce any | .states couic
- law or regulation that addresses specifi;
karmful practices arising from lay .
association. For example, the rule dos
not interfere with a state’s ability to
prohibit improper lay coatrol of the
practice of optometry or the profeseiony
judgment of an optometrist, where the
terms “practice of optometry” or
“professional judgment” do not
encompass those business aspects of 4
practice described in subsection ).
" The rule does not affect the ability o
the states to prohibit the use of certaiy
compensation schemes. For example,
states could, if they were so inclined,”
prohibit employers of opiometrists fro;
setting quotas for the numberof
examinations that optometrists must
- perform. States could also choose to b
the payment of commission based on
-number of examinations given or _
prescriptions written by optometrists
The'evidence in this record does not
establish that commission payments

they result in no consumer injury.8s
States may also establish minimum
. standards of competence or honesty an
discipline those optometrists, . :
" commercial or not, who fail to meet - -
those standards. In short, under the rule
states retdin broad authority to regulate
the commercial and traditional practice
of optometry in order'to protect the =
health and safety of their citizens and t
prevent abuse of consumers. .
. Paragraph (a)(2): Branch Offices. The
rule allows optometrists to own,
operate,.or practice in any number of -
offices. Corporations or other entities' -
which offer optometric services through

lay persons, as allowed by § 456.4{a)(1)-
of the rule, would also be permitied to -
own or operate any number of offices.
. The rule also prohibits states from
requiring optometrists to remain in
personal attendance at each branch _
office for a specific percentage of the
time the branch is open. Such a -
requirement effectively limits the
number of branch offices that an
cptometrist may own and therefore is
However, as § 456.5(a) makes clear, -
the states retain bread authority to
regulate health and safety and to

195 In contrast to sa franchise orleasing )
arrangement, for example, where an optometrist i
pays a percentage of his ‘gr08s revenue to the .
franchiser or lessor, commission payments entaila -
payment to an optometrist which varies depending . -

the latter arguably does.
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prevent congumer abuses. For example,
states could require that optometric
services or ophthalmic gocds or services

L provided at each office be supplied only

by a person qualified to do so. As
another example, states could regulate
the services provided at each office by
requiring minimum eye examination
procedures, minimum office equipment,
or a specific level of sanitation.

' Paragraph {a)(3}: Mercantile
locations. This provision aliows
optometrists o locate their practices
inside retail optical stores, department
stotes, or other mercantile
establishments. Optometrists can also
locate in shopping malls or adjacent to
optical retailers. Under the rule

corporations and other entities that offer

* optometric services by employing

- optometrists or otherwise affiliating

with optometrists, pursuant to
§ 458.4{a}{1) of the rule, can also locate

- in mercantile locations.

Consequently, the rule also eliminates
so-called “two-door” or “side-by-side”
-requirements, which are frequenily used

. to prohibit optometrists from locating

directly inside mercantile
establishments. These requirements
‘mandate separate offices for the
optometrist and the optician, inciuding,
in some instances, separate doors and

- duplicate facilities and partitions

“between the two offices. Under the rule,
states could not require separate offices,
geparate entrances, duplizate facilities,
or partitions.- ’

_ Finally, as § 458.5(a} makes clear, the
-rule is not intended to interfere with the
state’s ability to enforce general zoning
laws or any law, rule, or regulation
which prohibits the location of an
optometric practice in an area which.

“would czeate a public health or safety
* "hazard, ’ '

. Paragraph {a){4): Trade Names.196

~ The rule invalidates state prohibitions
- On opiomefrists’ practicing under any

nondeceptive trade name. Thus, for
example, optometrists employed by a
chain firm could practice under the
Dame of the chain firm as long as the

~ Bame was not deceptive. Optometrists

+ working for other optometrists could
- Practice under the name used by their -

employer. Optometric franchisees could

. Practice under the franchise neme. Sclo

Practitioners gould adopt any

- Bondeceptive trade name. Corperations

- and other entities which offer

- Optomeiric services through affiliations

e
i+ 1% Section 466,16 of the ruls ss originaily

Topssed defined the term “trade name ban,” The

v Mule incorporates the substance of this definition in

section, which bars staiea from proqibiiing the
U8¢ of trade names. Thus, @ scparate definition i
UNnecesaary, .

with optometrists, pursuant to -

§ 456.4{a)(1) of the rule, could also ]
practice under any nondeceptive trade
name, :

Some states, for example, require that -

any trade name include the name of one
or more of the optometrists practicing -
under the trade name.1%7 Such
requirements would violate the rule
since they prohibit use of a wide variety
of nondeceptive trade names, including
some that are well-established in other
statea. Other states require that al] trade
names used by optometrists include the
word “optometric” or “optometrist.” 188
Trade names which do not include these
terms, such as “Smith Optical Center,”
are not in general, deceptive. Such a
-requirement would also be prohibited
under the rule, since it would prohibit
the use of all other nondeceptive trade
names,169 i
The rule also allows optometrists to
advertise under a trade name ina
nondeceptive manuer. For example,

: optometrists could display their trade

names on signs and use the trade name
in media advertising. Similarly, chain
firms offering eye exams could advertise
-optometric services under the trade
name. A : :
‘The rule also prohibits siates from-
mandating that any trade name
advertisement disclose the names of all
optometrists practicing at a given
advertised location or practicing under
the advertised trade name. ~ ©~ = -

-However, as § 456.5(a) (3) and (4)
make clear, the rule does not infringe on
the state’s ability to enforce any law,
rule, or regulation which requires that
the identity of an optometrist be

. disclosed to & patient before, during, or

after the time optometric services are
provided or ophthalmic goods are
dispensed or from enforcing any state
law, rule, or regulation that is
reasonably necessary to prevent the
deceptive use of trade names in
advertising. Also, the rule would not
prevent states from imposing reasonable
disclosure requirements on any trade
name advertising.

Sections 456.4(b) and 456.5(b}:

Enforcement Policy- » :
The Commission expects that the

states will comply voluntarily with the

187 See, e.g., La. Rev. Siat. Aon. secdon 1132
{West 1852% Mo. Admin: Code Tit. 4, CSB 216~
2.080{2)(E} {1984}: Or. Admin. R, section 852-306-010
{1984},

188 Sapg, e.g., Minn. B, 6305.2800, Subp. 3 {1957). -

1353 In fact, use of the term “optometric” in the
trade names of large chain firms could well be
confusing to consumers since the term may impiy
that optometric services are available at all the -
chain’s retail locationa whes, in fact, this may nat
be the case. '

rule. If, however, a state or local
governmental agency or official
attempts to enfozce a state law or
regulation that conflicts with the rule,
§ 456.5{b), while not creating a private
right of acticn, recognizes that . -
individuals-can interpose the rule as a
. .defense in any proceeding brought by
the state. In such a sitaation, a pezscn
could correctly assert that the sule
preempis the state law or regulation and
- therefore there is no basis on which any
- enforcement action could be brought.
Because the Commission expects the
states te comply voluntarily with the
rule, it does not anticipate bringing any
law enforcement actions against state or
local governmental agencies or officials.
Section 456.4(b) of the rule also provides
that no state or local governmental
agency or official ig liable for civil -
penalties, consumer redress, or other -
monetary relief that would ordinarily be
available under the FTC Agtfor
violations of this rule. L

Section 456.5: Declaration of
Commission Intent

Parograph (a): Section 456.5{a)'is
intended to make clear that the rule
does not affect any state regulation as
long as the state does not engage in the
specific practices enumeratedin
§ 456.4(a) (1)-{4). Thus, the rule does not
interfere with a broad range of state

- regulation that safeguards the health
. and safety of eye cave consumers, or

prevents unfair or deceptive practices or
anticompetitive conduct by eye care
providers, including commercial
practitioners. For example, many states
specify that particular procedures must
be performed each time an optometrist
performs an eye examination or that
every optometrisi's-office must have
particular equipment. Many states
require that optomeirists refer cases of
suspected pathology to
ophthalmologists, or require that
optomeirists verify the accaracy of
lensas prepared according to their
prescriptions. All states prohibit fraud

" and deception in the practice of

optometry and virtualily all require that
optometriats practice “competently.” 279

* The rule does not interfere with a state’s

ability to regulate optometry, including

- commercial practice, through such

regulations, .

We also acknowledge that a siate or
local government can enact regulation
that may have an incidential impact on
the ability of opiometrists o engage in
the specific practices covered by the -
rule, as long as the regulation doss not
distinguish between commercial and

179 See Final Staf Repoit; 1-1, at 4548,

i
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noncommercial optometrists or
optometric firms. Thus, the rule does not
invalidate state labor laws, antitrust
laws, zoning laws, or other state or local
regulation that may have an incidential
impact on the ability of optometrists to
engage in the conddct protected by the
rule.

Paragraph (’b} See analysxs of
§ 456.4(b) for a discussion of the
Commission’s views regarding the ways
in which the Commission- intends the
rule to'be enforced.

Paragraph {c): See analysns of waivers
-and disclaimers of habxhty in § 456.2(d}.

V1. Ajtematwes Consldered

During the course of this proceedmg
the Commission carefully considered

- alternative approaches to'the

‘promulgation of a rule. We-also
considered adopting a broader
prohibition on commercial practice
restrairits—one that would reach-

" indirect as well as direct bans—and

- against particular states or state

considered various proposed -
modifications to the existing

- prescription release provisions. Each of

these alternatives ig discussed below. -

A, Alte'matlves to Promulgahon of a
‘Rule: - -

1. Take no actzon, defer to the states.

" The Commission could leave to the
states the decision whether or not to
.eliminate these restrictions. The'

Commission could continue to make its
staff studies and other evidence '
available to statelegislatures and

regulatory agencies, or-could developa.

model state law, in the hope that states

- would take corrective action in this

area. However, the prospects for

" significant change are dim. The BE

Study has been available since 1950,
and staff has testified or submitted

‘comments in support: of deregulation of

commercial practice in a significant
number of states.7* Nevertheless, the
record indicates that such restrictions
are still wxdespread 172'Baged on this
record we have no reason to expect that
more than a few states will voluntarily
repeal commercial practice restnctlons
in the foreseeable future.

2. Case-by-case approach A second
alternative would be to issue complaints
and proceed on a case-by-case basis

regulatory boards.173 Rulemaking

© 171 Comments regarding restrictions on the
commercial practice of optometry have been
submitted to at least nine states, including

. California, Delaware, Kansas, Mississippi, New"

Jersey, North Dakota, Oregon, Texas, and Virginia.
172 See Final Staff Report, L-1, at 33-46. . .
178 Proceeding against private associations would

not be effective since it would do nothing to remove

- appears to be the more approprxate

vehicle for a number of reasons,
especially since nearly all of the states :

-would be affected. Rulem

procedures permit-all affected and
interested parties, including all

potentxahy affected states, to participate

in a full and open discussion of the
issues and to present evidence for and
against the proposal. In a rulemaking -
proceeding, the Commission can assess
the implications of the proposal on a
nationwide basis more readily than in a
case against one state. In-addition,
‘promulgation of a rule would provide
more complete protection for consumers,

"Even if an order were issued againsta
. particular state or state regulatory

board, that order would not extend to
‘other states with similar restrictions.
Thus; significant numbers of consumers
would be left without relief in other
states. Case-by-case adjudication
against a number of states would be
more tlme-consummo g and cosﬂy than

_ rulemaking.

B. Alternative 'Rule Provisions .
1. Commercial Practice—Direct and.

- Indirect Bans. The rule as proposed at

the start of this proceeding covered state
Testraints that directly or indirectly

- prohibited commercial practice. 174 Syuch
- aformulation'would have given the

Commission the greatest flexibility in
reaching indirect attempts to prohibit -
commercial practice. At the same time,
the Commission was mindful that such
an approach arguably would invalidate
many laws and regulations not
specifically enumerated in the rule. We

-chose to-promulgate a more limited rule

that defines the invalidated restrictions

-very clearly in order to eliminate any

uncertainty regarding which laws or
regulatlons are-affected by this rule. The
rule sets out four types of state laws that
act as direct restraints on the
commercial practice of optometry: (1)
Bans on lay association; {2) limitations
on branch officies; (3) bans on
mercantile locations; and (4) bans on

‘trade names,

Addxtmnaﬂy. we have clearly
identified and incorporated inte the rule

- four other types of restraints that

interfere with activities essential to the
functioning of commercial practice: (1)
Barns on the sharing of profits {§ 456.4

o (a](i) (i)}; (2) bans on lay contro! over

the business aspects of a practice
{§ 456.4 (a)(1) {v)); {3) requirements that
specify that owners of branch offices

remain in personal attendance at each

the stete-i.mposed tes,traibts at issue in this

. proceeding.

174 Sae 50 FR 598 {1985). This intention was

. specifically stated in proposed §§ 456.5 (b) and (c}. -

- state laws and regulations that the

. not the patient requests the

- -ophthalmologists refused to release

. purchase of eyeglasses need not be a

- eyeglasses can be separated from the

. modification considered was

bx-anch far a specific percentage of th
time that the branch is open {§ 456. 4
{a)(2)); and (4) reqmrements that
mandate the disclosure in advemsmg
the names of all optometrists Practicing
at a given advertised locationi or =~ -
practicing under a trade name (8 455.4
(a)4). -

The rule is now muck narrower. lt
proscribes only those specified types of -

record demonstrates create serious
barriers to the formation and operation:
of commercial optometric firms and
thereby cause. significant consumer
injury.
2, Prescnptwn Release ‘On June 2,
1978, the Commission promulgate
Eyeglasses Rule.175 That rile, in
pertinent part, requires optometrists-
ophthalmologists to release to their
patients copies of their eyeglass -
prescriptions immediately following eye
examinations regardless of whether o

rights. Give
contain suf

prescription,27¢ .

The Commission found that many
consumers were being-deterred from:
comparison shopping for eyeglasses
because optometrists and

eyeglass prescriptions even when
requested to doso, or charged an - -
‘additional fee for release of the
‘prescription.? 7 The Commission
promulgated an automatic release
requu'ement based on a finding of
“consumers’ lack of awareness that the

unitary process”—i.e., that purchasing

process of obtaining an eye exam.17®
The automatic release provision was
thus imposed as a remedial measure. -

In this proceeding the Commssnon
considered whether or not the
prescription release reqmrement shou.d
be modified or extended. The major "

amendment of the rule to require that
prescriptions be provided only upon
request of the patient. In addition, the
Commission asked for comment on fivi

176 43 FR 23,992 (1976) {codified at 16 CFR 456).

120 The rule also prohibits optometriste and
ophthalmologists from charging additional fees fo
the prescriptions, from conditioning the availabili
of eye examinations on the purchase of ophthalmi
goods, or from including waivers of liability on th
prescription. These p“ovmons were upheld by th
U.S. Court of Appeals in 1980. American Optome
Assgc. v. FTC, 626 F.2d 8968 (DC Cir. 1980).

177 I addition, some practitioners refused-to
conduct an examination unless the patient agreed 10
purchase eyeglasses from the practiiioner or
included potentially intimidating disclaimers of
liability on the prescription itself. 43 FR 23092, 23998
(June 2, 1878).

178 See Final Staff Report, L-1, at 251-52,
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- .

. other possible changes in the rale:17?
The Commission considered the resord

chose not to adopt any of them for the
* reasons outlined below. :

a. Automaiic Release, The
Commisgion decided tc retain the
remedial aspect of the prescription

_ release requirement after consideration

of two surveys 159 placed on the

" rulemaking record, as well as numerous

~ comizents and testimony offered by

" optometrists, opticians, professional

associations, state boards, and :

| consumer groups. .

. © Our reading of the record raveals that
there is significant non-compliance with

. the automatic release requirement 182

“and that there continues to be a lack of

consumer awareness about prescription

" rights. Given that the record does not

" contain sufficient evidence to conclude.

that the remedial aspects of the rule are -

no longer needed, we decline to modify

“or repeal the rule.}82 . : : .

. 'b. Contact Lens Prescription Release.

+The NPR requested comment on

whether significant numbers of

consumers were refused copies of their

contact lens prescriptions, whether -

consumers could reasonably avoid these

refusals, and what are the costs and

benefits of extending the prescription

releass nile to contact lenses. 183 While

.. 179 {1} Bhoulid the rule require optometrisis and
" ophthalinologists only to offer, rather than give,
eyeglass prescriptions to their patients? {2) Should

-the rule ba extended to require the release of

_contact lens preacriptions to patients? (4) Should ths
tule be exiended to require optometrists and

".ophthalmologists to rel duplicate copies of

. original copies? and (5) Should the rule requirs
. dispensers of eyeglasses to reurn the eyeslass
prescripiina to patients after filling the prescription?
60 ¥R 802-03 (1885)..
80 The Market Pacis Study, supra note 18,
developad by staff in conjunction with the Market
Facts Public Sector Research Group, was designed
to measure eye doctors’ compliance with the
Preseription release requirement and consumer
knowledge and experience with prescripiicns. The
American Asseciation of Retired Pérsons also
submiited a survey conducted in 1085, That swvey
“Polled slder consumers to determine their
" famiinsity with oyeglase prescriptions. AARP
Swrvey, j-37(b} {Attschment to Statement of B.
gssan. Direstor, American Ass’a. of Retired
etsonal, )

Tefractioniats are not in complience with the rule
and that an additions] 19% are only in partial
:Sompliange. See also Presiding Officer's Report, 1-3,

-8 24-23, which concludes that noncompliance
femaing a problem and recommends that the rule
et be modified,
‘-“f iiitle evidence was presentsd in responsa 16
s Coramigsion’s questior regarding an “offer”
®quisemant, Comments irom perties on opposing
tides of tha releass u[on request or repeal isaucs -
8enerally opposed the use of an offer.in lew of theiy
Voreq woaltion,

193 50 ¥R 503 {150),

~evidence on each of these proposals and

' the requirement be repealed aliogether? {3} Should

preccriptiona to patienis who lose or misplace their

188 Tha Market Fasts Study concludes thai 468 of

' the record suggests that it is'not

uncommon for practitioners. to refuse io.
give patients copies of their contact lens
prescriptions,18¢ and that the resulting
costs to consumers could be: -
significant,285 we do not believe that
the record contains sufficient reliable
gvidence to permit a conclusion that the
practice is prevalent. - -
Moreover, even if the svidence on
prevalence of refusal to release contact
lens prescriptions and resulting injury to
gonsumers were satisfactorily ’

documented, we would have fo consider .

if any countervailing benefits justified
the refusal. Some commenters suggested
that refusal to release is necessary to.
permit the fitter to verify the fit of the

lens 186 on the eye because there is

some danger that lenses may not

conform to the eye as expected.287

According to these commenters, it
would be:inappropriate to require them

.to release contact lens specifications to -

their patiénts, since patients could then

obtain replacement lenses from

dispensers that.do not verify the fit.138
Because the record evidence is

- insufficient to evaluate this claim fully,

the Commission cannot conclude that a

refusal to release a contact lens

prescription is an unfair act or practice.
_¢. Other Prescription Release Mailers,

The Commission received no substantial -
-evidence showing that practitioners

refuse to release duplicate copies of -
prescriptions to patients who lose or
misplace their origirial copies, or that
eyeglass dispensers refuse to return
prescriptions to patients afier filling the
prescription.19® Bacause we do not have
sufficient evidence to show that either
of these practices is prevalent,
rulemaking in these areas would be
inappropriate. o
VII. Other Matters
A, Cost-Benefit Analysis

Before the Commissicn determines
that an act or practice is legally unfair,
we analyze the act or practice in terms

134 See Final Staff Report, L1, ut 283-87,

188 1d. at 233-89.

138 Thig need varies somewhat between hard and
goft contact lenses. Hard lenses are ordered =~ -

- according to the fitter's specifications end, in many

cases, &7¢ then modified or fnished by the fitter on -
& custom basis. = -

107 g, McCrary, Vice President, Maryland
Opiometric Ass'n, Tr, 182; G. Easton, President-
alect, American Optometiic Ae3'n, Tr. 354 H.
Hansia, Pennsyivania Optometrist, Ty, 2316-18 T,
Vail, llincis Optometrist, H-116, at 5.

188 Some opiometrists expreseed fear that they
sould be held sesponsible for damage caused by
lanses dispensed by others pursuent to their
orascriptions and specifications. R. Saul, Florida
Optometrist, H-83, at 34; A. Cossan, Michigaa -

- Uptomeiriat, B=1.

139 Bop Final Staff Report, L1, st 20738,

. of the scope and nature of the Injury it

causes and in light of any offsetting
benefits it provides. In sections II. B, and
C., we set out a detailed summary of the
injury imposed by commercial praciice

restrictions and the absence of any

countervailing benefits that might justify
the restrictions. However, we also must
consider the projected benefits and

effects of the rule that we are

promulgating.190 : :

1. Effect on Consumers. The primary
benefit {0 consumers from the removal
of commercial practice restrictions is

- that they will be able to purchase vision

care goods and services at lower prices
without any compromise in quality of
care. The record evidence indicates that
(1) Prices are significantly lower in
markets where commercial practice is
not restricted; (2) commercial
optometrists charge lower prices than
noncommercial optometrists; (3):
noncommercial optometrists who * -
operate in markets where commercial

practice is permitted charge less than i

their counterparts in markets where

~ commercial practice is prohibited; and

{4} overall quality of care is no lower in s
nonrestrictive than in restrictive =~ g
marlkets. As restrictions on commercial i
practice are removed, competition [
among optometrists should increase. '
Lower prices should then result from

this increased competition and from’

economies of scale achieved by larger .
optometric providers. Lower prices will

" also increase the availability of

ophthalmic goods and services to -
constners who. before could afford such o
services infrequently, or in some -
instances, not at all. :
Implementation of the rule will have
no adverse effect on consumers, They
will be able to obtain the same overall I
quality of care, but at lower prices.
Finally consumers will benefit from their
ability tc choose, if they wish, the
convenience of one-stop service {eye
exarminations plus eyeglass or contact
lens dispensing) from optometrists ox
retail optical firms who employ
optometriats. .
2. Effect on Indusiry Members. The
rule will directly affect all
opthalmologists and optomeirists who
perform eye examinations and all
opiometrisis, spticians, and others who -
desire 1o engage in commercial
ppaihalmic practice. In 1962; there were
approximately 12,600 ophthalmologists,
22,800 optometrists, and 28,000 opticians
in active practice in the United States.
Most ophithalmologists and optometrisis

ars self-employed. The majority of

199 Pedaral Trade Comemission, Rules of Practice,
8 11402300, : -
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opticians are self-employed or employed
in “independent” retail optical o
establishments, : -

The rule will give members of the -

_optometric indusiry greater freedom to

-provide goods and services in the mgst.

cost-effective manner. They will be able

to enter into business afiiliations with
nenopiometrists, own and operate
several branch offices, use a trade name
for their practice, and locate their

practices in retail or mercantile settings. '

In & less-restrictive regulatory
environment, they will have greater
opportunity te develop innovative ways
of offering services and goods to
consumers., Corporations or other
business entities: presently selli
opthalmic goods would be able t¢ hire,
lease space to, or associate with
optometrists in order {o offer one-stop
shopping to consumers.

‘No direct costs would be imposed on
optometrists, ophthalmologists, or ,
opticians by the remioval of state bans -

. or comimercial forms of practice. The

rule would cnly permit; not require, -
providers to operate branch offices,.
maintain offices in mercantile lecations,
use trade names, or affiliate with lay
corporations and individuals.

‘The only “costs” borne by industry
members would be those created by
doing business in a market where
greater consumer choice stimulates
more competition. The indirect effects of
the rule on various industry members
cannot be determined with any degree
of precision, and will depend at least in

. part on how individual providers

respond to the changing market.
conditions. For example, some
noncommercial optometrists may be

- forced to adopt more cost-effective

business practices or lower thejr prices
in order to meet increased competition.

In markets where commergial practice is ..

now prohibited, it can be anticipated
that commercial firms will enter,

3. Effect on Small Entiiies, The -
primary impact of the rule on small
entities will stera from the increased
competition ir the vision care industry
which can be anticipated as a result of
the rule’s deregulatory effects. The '
economic impact on individual small
entitics from increased competition in
the vision care industry, although
difficult to determine, could be
substantial. However, the provisions of
the e thet remaove certain .
governmental resivainis on commercial
ophthalmic practice would permit small
entities (i.e., optomeirists and opticians}
ic engage in alternate modes of practice; -
including commercial prastice, oric '
expand, shou!d they desirs to do ag.

The rule could hurt some small _
entities and benefit others, depending on

how they respond to a mere competitive
market. In states that currently restrict
commercial practice, for example, the
market wili become more fiexibla and
capable of responding to consumer
demand. Those small entities that have
been denied the oppertunity ts engage
in more efficient business practices will

~ now be able io do so.

Date from studies of the ophthalmic
market indicate that this market is price
elastic: that is, as prices of eye '
examinations and eyeglasses decling,
there is a proporticnately greater
increase in consumption. Thus, we
anticipate an increage in total
expenditures for vision care products
and services. However, the market will

. be a more competitive one. Some Jess

efficient providers will undoubtedly icse
business.’ T

4. Effect on Government Entitics. The

rule invalidates state stetutes and
regulations that ban commercial forms

of practice. Thus, state and local :
regulatory agencies would not have i

- -bear the costs of enforcing these bane.

However, other indirect costs might
-arise should state or local officials
decide to enact new regulations in areas
not covered by the rule. In additien to
the costs involved in enacting such
regulations, the regulatory agencies
might incur additions] enforcement
costs. - :

B. Final Regulatory Analysis

The final regulatory analysis 191 of the
rule has been integrated into the
Statement of Basis and Purpose, as
allowed by statute.192 :

Accordingly, Title 16, Part 456 of the
Code of Federal Regulations is revised
to read as follows: -

PART 456—OPHTHALRMIC PRACTICE

RULES : S

Sec. .. :

456.1 Definitions.

458.2 Separation of examination and .
dispensing. :

486.3 Federal or State empioyees,

456.4 State bans 6n commercial practice,

4565 Declaration of Commission intent.

Authority: Section 18{a), 88 Siat. 2182, as
emended 23 Stat. 95. {15 U.8.C. 57a}; 80 Stat.

. 388; 81 Btat, 5¢; 88 Stat, '1581-156¢; 62 Stat,

1247 {5 U.S.C. 552), ‘

141 The statuic requires that the analyeie contain
{1} A stetemeni of the neeg for and chisctives of the
rule; {2} & summary of the isanes rained by public
comments, & summary of the agency's essessment
of guch iseues, and a etatement of changes made in
the role as a result of these comments; and (8} s |
dezcription of the significant aiternativee to the rile
considersc: and reasons for rejecting sack
alternative, 5 U.S.C. 834,

1925 11.8.C. ao5fa).

. eyeglasses, or any component of

- ophthalmic goods subsequent i an eye -

- ophthaimologist or optometrist may

* patient's prescription until the patient

“the patient. Provided: An

ig

§456.1 Definitions. {d) Place o1

{a} A “patient” is any person who hag gqul;?igl; gs
had ar eye exemination. o ﬁ}"é’a. ing 1l
{b) An “eye examination” is the g}sthe lolphthg a
[ . . e prea P bl o A of
procese of determining the refractive { e accuracy

condition of a person’s eyes or the
presence of any visual-anomaly by the
~ use of chjective or subjective tests.
{c} "Ophthalmic goods” are

 the accuracy

eyeglasses, and contast lenses.
{d} “Ophthalmic services” are the
measuring, fitting, and adjusting of

examination.
{e) An “ophthalmologist” is any
Doctor of Medicine or Ostzopathy who

‘performs eye examinations, _
{f} An “optomstrist” is any Doctor of
Optometry. . ' , k
" (g} A "person” is any individual,
parinership; corporation, assoniation or
other entity,. =~ . - -

(b A “prescriptien” is the writien
specifications for lenses for eyeglasses
which are derived froman eye -
examination, including al} of the’
informatior: specified by state law; if
any, nacessary to obtain lenses for -
eyeglasses. '

(1) “Optometric services™ are any acts
or practices which are included within -
the definition of the practice of
optometry under state law.

§456.2 Separation of examination and
gispensing. S )
" Itis an unfair act or practice for an.
ophthalmologist or optometrist te:
{a] Feil to provide to the patient one
copy-of the patient’s prescription
immediately after the eye examination
is completed. Provided: An -

refuse te give the patient a copy of the

hag paid for the eye examination, but
only if that ophthalmologist or '
optomeirist would have required
immediate payment from that patient
had the examination revealed that no ro
-ophthalmic goods were required; )
(b} Condition the availability of en
eye examination to any person on &
requirement that the patient agree o
purchase any ophthalmic goods frem the
ophthalmologist or optometrist; :
{c} Charge the patient any feein -
addition to the ophthalmologist's or
optomeirist’s sxamination fee as a
condition to releasing the prescription t0

opkthalinologist or optometrist may
charge an additional fee for verifying
ophtheimic goods dispensed by angther
selier when the additional foeis ™
imposed at the fime the verification is
performed; or
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: (d) Place on the prescription, or entities formed by any of the - in the ophthalmic care provided a

the accuracy of the ophthalmic goods
and services dispensed by another
seller.

;45_6.3 Federal or State employoes.
This rule does not apply to
hthalmologists or optometrists

governmental entity.

§456.4 Stats bans o commercial

practice. _

.(a) It is an unfair act or practice for

to: . )
. (1) Prevent or restrict optometrists

persons of corporations by:
i) Prohibiting persons other than
ptometrists from employing
optometrists to provide optometric
services to the public;

‘(i) Prohibiting optometrists and
sons other than optometrists from
ering into partnership agreements,

agreements, or profit-sharing
agreements for the purpose of forming
ntities to provide optometric services

ublic;

- (iif) Prohibiting optometrists and
-persons other than optomeirists from
sentering inio franchise agreements
including those that provide for the
haring of revenues} for the purpose of
orming entities to provide sptometric
: ervices or ophthalmic goods and

1ay ices to the public;

v) Prohibiting optometrisis from
easing space from persons other than
ptomeirists to provide optomeiric
ervices to the public or prohibiting
Ptometrists from entering into leases
or such space where rental payments
nder such leases are based on a
ceniage of revenues; or

:(v) Prohibiting lay control over the
Usiness aspecis of an optometric
factice or an entity formed to provide

d services to the public;
in - ) Limit the number of offices that
3y be owned or operated by
Plometrists or by entities formed by
Y of the agreements covered by
458.4(a}{1) of the rule; or require that
- 30 owner of branch offices remain in
Personel sttendance at each branch

{8) Probibit optometrists, or any

quire the patient to sign, or deliver to
e patient a form or notice waiving or
disclaiming the liability or responsibility
of the vphthalmologist or optemetrist for
the accuracy of the eye examination or

:gployed by any federal, state or local
any state or local governmental eniity

from entering into associations with lay

int-ownership or equity-participation

r ophthaimic goods and services o the

'-ggtomeh*ic services or ophthalmic goonds

Ottice for a specific percentage of time;

agreements covered by § 456.4(a)(1)} of
the rule, from practicing in a pharmacy,
department store, shopping center, retail
optical dispensary or other mercantile
location;
{4) Prohibit optometrisis, or any

_entities formed by any ofthe -
agreements covered by § 458.4{a)(1} of
the rule, from practicing or helding
themselves out to the public, by
advertising or otherwise, under any.
nondeceptive trade name, including a
name other than the name shown on

~ their licenses or certificates of
registration; or require the.disclosure in
. advertising of the names of all o

optometrists practicing at a given ;
advertised location or practicing under &
tradename. - - -
. (b) If any state or local governmental
‘entity or officer violates any of the -
provisions of § 458.4(a)(1)~{4), that
person will not be subject to ¢ivil
genalty.;.redresa.‘ or othermonetary -~
ability under any section of the Federal

- Trade Commission Act..

§456.5 Declaration of Commission intent.
(a) The provisions of § 458.4(a){1)~(4)
are not intended to interfere with the

. exercise of state or local governmental

authority to protect the health and
welfare of the public. In exercising its
authority to safeguard the health and
safeiy of eye care consumers or to
protect the public from: unfair or
deceptive practices or anticompetitive
conduct, a state or local government can
enact regulation that has the incidental
gffect of preventing an individual

-optometrist or optometric firm from

engaging in a specific agreementor
activity covered by § 456.4(a){1)-{4), as
long as such regulation does not =~
distinguish between optometrists or
optometric firms that engage in any of

- the agreements or activities enumerated

in § 456.4(a)(1}-{4) and optomeirists or
optometric firms that do not engage in

- such agreements or activities. For

example, the rule does not pravent
states or local governments from.
prohibiting the location of an optometric
practice in an area that couid create a
public heaith or safety hazard, or from
enforcing a general zoning regulation,
even though such prohibition or
regulation had the incidental affect of
preventing an optometrist from locating
in some specific commereial location,
While the rule affects state or local
regulation of the business aspects of the .
practice of optometry, it is not intended
to interfere with the authority of a state

- or local government to:

{1) Prohibit improper lay interference

patient by an optometrist;

. {2} Require that the optometric

_ services provided at a branch offica be
supplied by a persen qualified to do 20
under state cr local law;

{3) Require that the identity of an
optometrist be disclosed to a patient
before, after, or at the time optometric
services are performed; o

{4) Prevent the deceptive use of trade -
names or prevent irade name
infringement; or h T

-{5) Establish and maintain minimum
quality standards for ophthalmic goods -
orservices.- = . . S
- [b) The Commission intends that this
rule may be used as a defense to any

" proceeding of any kind that may be

brought against any optometrist, or any :

entity formed by any agreement covered

by § 456.4(a)(1) of the rule, for usinga

trade name, working for or affiliating. =~ .

with a person who is not an optometrist, - ..

operating branch offices or practicingin -~ -

a mercantile location, . B o
{c) In prohibiting the use of waivers

and disclaimers of liability in § 456.2{d),

it is not the Commission’s intent to

impose liability on an ophthalmologist

or optometrist for the ophthalmic goods

and services dispensed by another seller

pursuant Yo the ophthalmologist’s or

" optometrist’s prescription. T

- {d) The rule, each subpart, and th
Declaration of Commission Intent and
their application are separate and
severable, '

Sepaméte Statement of Chairman Daniel

- Oliver, Ophthalmic Practice Rule <

Statement of Basis and Purpose R

When the Commission voted to promulgate
the Ophthalmic Practice Rule, I questioned
the use of the Federal Trade Commission
ruiemaking authority to sirike down state
laws that resirict competition in the eye care
market. Based on principles of federalism, §
voied against the proposed rule. .-

The restraints at issue are clearly
anticompetitive and adversely impact

‘consumers. They illustrate what I have said a

thousand times: it is government that is the
primary source of restraints on competition.

HNevertheless, ! continue to belisve that this
harmful effect on consumers does not allow
us'to sirike down anticompetitive state
activities that are proiected by the “state
action” dogtrine. 1 reiterate my conclusion
thai the Commisaion lacks the authority to
promuigate the Ophthalmic Practice Ruie.
{FR Dog. 89-5429 Filed 3-10-89; 8:45 am]
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