
([SODQDWRU\ 1RWHV

23����

$ QXPEHU RI PLQRU ZRUGLQJ FKDQJHV ZHUH VXJJHVWHG WKDW GLG QRW VLJQLILFDQWO\ DOWHU WKH

FRQWHQW RI WKH GRFXPHQW� 2QO\ H[SODQDWLRQV RI WKRVH VXJJHVWHG FKDQJHV WKDW ZHUH FRQVLGHUHG WR

EH VLJQLILFDQW DUH GLVFXVVHG�

3XUSRVH DQG 7HUP� SJ��

7KH SKUDVH ³RU WKH 6HFUHWDU\ RI $JULFXOWXUH¶V LQWHUSUHWDWLRQ RI WKH $FW DQG WKH 5HJXODWLRQV´ ZDV

QRW HOLPLQDWHG IURP WKLV VHFWLRQ� 7KH +3$ JLYHV WR WKH 6HFUHWDU\ WKH DXWKRULW\ WR DGPLQLVWHU DQG

HQIRUFH WKH $FW� ,QWHUSUHWDWLRQ RI WKH $FW DQG 5HJXODWLRQV LV D QHFHVVDU\ IXQFWLRQ IRU WKDW

DGPLQLVWUDWLRQ DQG HQIRUFHPHQW� RQH WKDW LV JLYHQ WR DOO IHGHUDO GHSDUWPHQWV DQG DJHQFLHV ZLWK

VLPLODU DXWKRULW\� ,W ZDV QHYHU WKH SXUSRVH RU LQWHQW RI WKLV 2SHUDWLQJ 3ODQ RU WKH ���� 2SHUDWLQJ

3ODQ WR OLPLW WKH 6HFUHWDU\¶V DXWKRULW\� ,W VKRXOG EH FOHDUO\ XQGHUVWRRG WKDW WKH 6HFUHWDU\ KDV WKH

XOWLPDWH DGPLQLVWUDWLYH DXWKRULW\ LQ WKH LQWHUSUHWDWLRQ RI WKH $FW DQG 5HJXODWLRQV� 7KLV DXWKRULW\

FDQ RQO\ EH FXUWDLOHG RU UHPRYHG E\ DQ DFW RI &RQJUHVV� DQG QRW E\ WKLV 3ODQ�

6HFWLRQ ,,� SJ��

7KH WHUP ³$3+,6 SHUVRQQHO´ ZDV QRW UHSODFHG ZLWK ³$3+,6 902V´ LQ WKH RSHQLQJ SDUDJUDSK

EHFDXVH GRLQJ VR ZRXOG EH WRR OLPLWLQJ WR $3+,6 DXWKRULW\� ,QVSHFWLRQV IRU FRPSOLDQFH ZLWK WKH

+3$ DW HYHQWV QHHG QRW EH OLPLWHG WR WKH SK\VLFDO LQVSHFWLRQ RI KRUVHV DQG VRPH DVSHFWV RI

LQVSHFWLRQV� H�J� LQVSHFWLRQ RI UHFRUGV� FDQ DQG KDYH EHHQ EH DFFRPSOLVKHG E\ SHUVRQQHO RWKHU

WKDQ 902V� �6HH � &)5 ���� �

6HFWLRQ ,, $ �� SJ� �

7KLV VHFWLRQ ZDV QRW UHPRYHG DV VXJJHVWHG� 7KRXJK LW ZDV QRW IRXQG LQ WKH 23��� LW ZDV

LQFOXGHG LQ WKLV VHFWLRQ EHFDXVH RI FKDQJHV PDGH WR RWKHU VHFWLRQV RI WKH 3ODQ� 7KH $QLPDO &DUH

'HSXW\ $GPLQLVWUDWRU KDV DOZD\V KDG WKH DXWKRULW\ DV VWDWHG� DQG WKLV 3ODQ FDQQRW UHPRYH LW� $

VWDWHPHQW RI WKDW DXWKRULW\ ZDV LQFOXGHG LQ WKLV VHFWLRQ IRU WKH SXUSRVH RI LQIRUPLQJ ERWK WKH

+,2V DQG WKH JHQHUDO SXEOLF RI WKH QDWXUH RI WKH 'HSXW\ $GPLQLVWUDWRU¶V SRVLWLRQ� $Q\

HQIRUFHPHQW UHVSRQVLELOLW\ EHLQJ JLYHQ WR WKH +,2V E\ WKLV 3ODQ LV FOHDUO\ LQGLFDWHG LQ WKH UHOHYDQW

VHFWLRQV RI WKH 3ODQ� DQG VKRXOG QRW EH FRQIXVHG ZLWK WKH DXWKRULW\ RI WKH 'HSXW\ $GPLQLVWUDWRU

RU $3+,6�

6HFWLRQ ,, % �� SJ� �

7KH ZRUG ³GHWHUPLQLQJ´ ZDV QRW FKDQJHG WR ³UHFRPPHQGLQJ´ EHFDXVH VXFK D FKDQJH ZRXOG QRW

EH LQ DFFRUGDQFH ZLWK WKH UHYLVLRQV IRXQG LQ WKH QHZ ([DPLQDWLRQ 'LVSXWH VHFWLRQ RI WKH 23�����

6HFWLRQ ,, & �� SJ� �

7KH ODVW VHQWHQFH UHIHUULQJ WR MRLQW WUDLQLQJ RI 902V DQG '43V ZDV UHPRYHG� 5HIHUHQFH WR VXFK

WUDLQLQJ ZDV QRW DSSURSULDWH IRU WKLV VHFWLRQ� DQG ZLOO EH DGGUHVVHG VHSDUDWHO\ ZKHQ WKH ILQDO

WUDLQLQJ VFKHGXOH IRU ���� LV HVWDEOLVKHG� $QLPDO &DUH �$&� ZLOO PDNH HYHU\ DWWHPSW WR WUDLQ LWV

902V ZLWK '43V� EXW UHDOL]HV WKDW MRLQW WUDLQLQJ ZLWK DOO RI WKH '43V IURP DOO QLQH FHUWLILHG +,2V

LV QRW IHDVLEOH�

�



6HFWLRQ ,,, %� SJ� �

7KLV VHFWLRQ ZDV FKDQJHG WR VD\ WKDW VWDQGDUGV RI FRQGXFW IRU +,2 RIILFHUV LQYROYLQJ FRQIOLFWV RI

LQWHUHVW EH GHYHORSHG DQG HQIRUFHG� +,2V DUH IUHH WR GHYHORS DQ\ RWKHU VWDQGDUGV RI FRQGXFW IRU

WKHLU RIILFHUV DW WKHLU GLVFUHWLRQ�

6HFWLRQ ,,, &� SJ��

,Q WKH ODVW VHQWHQFH� LW ZDV VXJJHVWHG WKDW WKH ZRUG ³PD\´ DIWHU ³/HWWHU RI :DUQLQJ´ �/2:� EH

FKDQJHG WR ³VKDOO�´ 7KLV ZDV QRW GRQH EHFDXVH LW ZRXOG UHPRYH WKH DJHQF\¶V GLVFUHWLRQ LQ GHDOLQJ

ZLWK VLWXDWLRQV ZKHUH D /2: ZDV QRW LVVXHG� 6XFK VLWXDWLRQV QHHG WR EH GHDOW ZLWK LQGLYLGXDOO\�

7KH ZRUGLQJ RI WKLV VHFWLRQ ZDV QRW FKDQJHG�

6HFWLRQ ,,, *� SJ��

,W ZDV VXJJHVWHG WKDW PXOWLSOH VXVSHQVLRQV QRW EH UHTXLUHG WR EH VHUYHG FRQVHFXWLYHO\� EXW VKRXOG

EH DOORZHG WR EH VHUYHG FRQFXUUHQWO\ DW WKH GLVFUHWLRQ RI WKH +,2� $3+,6 GRHV QRW DJUHH�

0XOWLSOH VXVSHQVLRQV DUH D UHVXOW RI PXOWLSOH +3$ YLRODWLRQV� $V VXFK� HDFK YLRODWLRQ GHVHUYHV LWV

RZQ SHQDOW\�

6HFWLRQ ,,, * �� SJ��

$W WKH UHTXHVW RI VHYHUDO +,2V� DQG LQ RUGHU WR PDLQWDLQ XQLIRUPLW\� LW ZDV DJUHHG WKDW DOO

VXVSHQVLRQV ZRXOG VWDUW �� GD\V DIWHU WKH GDWH WKH QRWLFH RI D VXVSHQVLRQ ZDV PDLOHG� UDWKHU WKDQ

WKH GDWH LW ZDV UHFHLYHG� 7KH UHWXUQ RI &HUWLILHG 0DLO UHFHLSWV LV VXEMHFW WR PDQ\ XQFRQWUROODEOH

YDULDEOHV� 5HFHLSWV PD\ QRW EH UHWXUQHG IRU ZHHNV DIWHU GHOLYHU\ RI WKH DFWXDO VXVSHQVLRQ QRWLFH�

6HFWLRQ ,,, * �� SJ��

,W ZDV VXJJHVWHG WKDW WKH VWDUW RI VXVSHQVLRQV DIWHU D KHDULQJ EH FKDQJHG IURP WKH WHQWK GD\ WR WKH

ILUVW GD\ DIWHU D KHDULQJ� $& DJUHHV ZLWK WKH VXJJHVWLRQ DQG EHOLHYHV WKDW VXVSHQVLRQV VKRXOG

EHJLQ DV VRRQ DV SRVVLEOH� 1R YLDEOH UHDVRQ IRU ZDLWLQJ XQWLO WKH WHQWK GD\ FRXOG EH IRXQG�

6HFWLRQ ,9 $ �� SJ��

7KLV ZDV UHPRYHG EHFDXVH $3+,6 KDV QR QHHG WR UHTXLUH ILQDQFLDO VWDWHPHQWV IURP DQ +,2�

6HFWLRQ ,9 $ �� SJ� �

,W ZDV VXJJHVWHG WKDW WKH JRDO RI DQ +,2 FRQWDLQHG LQ LWV PLVVLRQ VWDWHPHQW EH ³WKH

GLVTXDOLILFDWLRQ RI VRUH KRUVHV DW VKRZV� H[KLELWLRQV� VDOHV� DQG DXFWLRQV�´ UDWKHU WKDQ ³WKH

HOLPLQDWLRQ RI WKH SUDFWLFH RI VRULQJ KRUVHV�´ ,W ZDV DUJXHG WKDW WKH +,2V FDQ RQO\ EH UHVSRQVLEOH

IRU ³DFWLYLWLHV ZKLFK RFFXU DW HYHQWV VDQFWLRQHG E\ VXFK RUJDQL]DWLRQV�´ ,W ZDV DOVR DUJXHG WKDW

WKH ODQJXDJH ZDV WRR EURDG� DQG LPSOHPHQWDWLRQ ZRXOG SURYH LPSUDFWLFDO�

7KH SKUDVLQJ VXJJHVWHG IRU WKH +,2 PLVVLRQ VWDWHPHQW LQ WKLV VHFWLRQ UHIOHFWV WKH SXUSRVH RI WKH

$FW DQG $QLPDO &DUH¶V RZQ PLVVLRQ VWDWHPHQW RQ +RUVH 3URWHFWLRQ� DV IRXQG LQ WKH 6WUDWHJLF

3ODQ� $V VXFK� LW LV PRUH D VWDWHPHQW RI SULQFLSOH IRU D JRDO ZRUWK DFKLHYLQJ� UDWKHU WKDQ D

UHTXLUHPHQW WR EH LPSOHPHQWHG� 7KH HOLPLQDWLRQ RI WKLV DEXVLYH SUDFWLFH ZDV WKH VWDWHG LQWHQW RI

&RQJUHVV ZKHQ LW HQDFWHG WKH +3$� :KLOH WKLV DJHQF\ KDV QR LQWHQWLRQ RI PDNLQJ WKH +,2V VROHO\

UHVSRQVLEOH IRU DFKLHYLQJ WKH HOLPLQDWLRQ RI VRULQJ� ZH UHFRJQL]H WKDW WKH +,2V ZHUH JLYHQ D YHU\

VLJQLILFDQW UROH LQ WKH UHDOL]DWLRQ RI WKDW JRDO LQ WKH ���� DPPHQGPHQW WR WKH +3$� 7KH LQFOXVLRQ

�



RI VXFK D VWDWHPHQW LQ WKH UXOH ERRN RI HDFK +,2 ZRXOG QRW RQO\ JLYH D FOHDU LQGLFDWLRQ RI WKH

RUJDQL]DWLRQ¶V WUXH DQG LQWHQGHG SXUSRVH� LW ZRXOG DOVR VHQG D FOHDU PHVVDJH WR WKRVH ZKR

FRQWLQXH WR HQJDJH LQ VRULQJ WKDW WKH +,2V KDYH MRLQHG ZLWK WKH 86'$ LQ ZRUNLQJ WR DFKLHYH WKDW

JRDO�

6HFWLRQ 9 $ � 	 �� SJ� ��

7KH RULJLQDO ODQJXDJH RI WKH 23���� DSSHDUHG WR LQGLFDWH WKDW +,2 UHSUHVHQWDWLYHV VXFK DV WKH

'43 &RRUGLQDWRU DQG VKRZ PDQDJHPHQW ZRXOG EH H[FOXGHG IURP WKH LQVSHFWLRQ DUHD DQG

ZDUP�XS DUHD� 7KLV ZDV XQLQWHQWLRQDO DQG WKH ODQJXDJH KDV EHHQ FRUUHFWHG�

6HFWLRQ 9 & � SJ� ��

,Q WKH VHFRQG VHQWHQFH RI WKH ILUVW SDUDJUDSK� LW ZDV VXJJHVWHG WKDW WKH SKUDVH� ³DW VKRZV�

H[KLELWLRQV� VDOHV� DQG DXFWLRQV´ EH LQVHUWHG EHWZHHQ WKH SKUDVH ³DOO WKLQJV�´ 7KLV ZDV QRW GRQH

EHFDXVH LW ZRXOG OLPLW WKH DXWKRULW\ FRQIHUUHG WR WKH 86'$ E\ WKH +3$� ,QVSHFWLRQV IRU WKH

SXUSRVH RI HQIRUFLQJ WKH $FW� HVSHFLDOO\ RI UHFRUGV� FDQ EH DQG DUH GRQH DW ORFDWLRQV RWKHU WKDQ DW

WKHVH HYHQWV� 2QH VXFK W\SH RI LQVSHFWLRQ LV WKH DQQXDO DXGLWV RI +,2 UHFRUGV WKDW $3+,6

FRQGXFWV�

6HFWLRQ 9 &� SJ���

$V VXJJHVWHG� ODQJXDJH ZDV LQFOXGHG WR LQGLFDWH WKDW '43V DQG 902V KDYH DXWKRULW\ WR KDYH

VKRHV DQG SDGV UHPRYHG IURP D KRUVH¶V IHHW IRU LQVSHFWLRQ SXUSRVHV� 7KRXJK '43V DQG 902V

KDYH DOZD\V KDG WKLV DXWKRULW\� LW LV IHOW WKDW VWDWLQJ WKLV LQ WKH 23���� ZDV LPSRUWDQW LQ RUGHU WR

HQFRXUDJH WKH GHWHFWLRQ RI SUHVVXUH VKRHLQJ DQG VLPLODU DEXVLYH SUDFWLFHV E\ LQVSHFWRUV DW VKRZV�

6HFWLRQ 9 &� SJ� ��

,W ZDV VXJJHVWHG WKDW D VHQWHQFH EH DGGHG WR WKH HQG RI WKLV VHFWLRQ VWDWLQJ WKDW DXWKRUL]HG +,2

DQG $3+,6 UHSUHVHQWDWLYHV PD\ DOVR LQVSHFW KRUVHV IRU WKH SXUSRVH RI HYDOXDWLQJ WKH SHUIRUPDQFH

RI WKH '43V DQG 902V UHVSHFWLYHO\� 7KH ODQJXDJH ZDV QRW DGGHG EHFDXVH ERWK $3+,6 DQG WKH

+,2V DOUHDG\ KDYH WKH DXWKRULW\ DQG UHVSRQVLELOLW\ WR HYDOXDWH WKHLU UHVSHFWLYH HPSOR\HHV� 7KHUH

LV QR ODQJXDJH LQ WKH 23���� WKDW UHPRYHV WKDW DXWKRULW\�

6HFWLRQ 9 (� SJ� ��

,W ZDV VXJJHVWHG WKDW DGGLWLRQDO ODQJXDJH EH DGGHG WR WKH HQG RI WKH RSHQLQJ SDUDJUDSK VWDWLQJ

WKDW QR VLQJOH GLDJQRVWLF SURFHGXUH RU DQ\ RQH IDFWRU ZRXOG EH XVHG WR UHDFK D FRQFOXVLRQ DV WR

ZKHWKHU D KRUVH ZDV LQ YLRODWLRQ RI WKH $FW� 7KH DGGHG VWDWHPHQW DOVR FDOOV IRU WKH LQVSHFWRU WR

HYDOXDWH WKH RYHUDOO KRUVH DQG FRQGXFW WKH LQVSHFWLRQ LQ D WKRURXJK PDQQHU�

7KLV ODQJXDJH DV VXJJHVWHG ZDV QRW LQFOXGHG� ,W LV ZHOO VHWWOHG WKDW� IRU H[DPSOH� GLJLWDO SDOSDWLRQ

DORQH LV D KLJKO\ UHOLDEOH PHWKRG RI GHWHUPLQLQJ ZKHWKHU D KRUVH LV VRUH DV GHILQHG LQ WKH $FW DQG

5HJXODWLRQV� ,W LV DOVR $3+,6¶ VWDWHG SROLF\ WKDW DQ LQVSHFWLRQ IRU FRPSOLDQFH ZLWK WKH $FW VKRXOG

LQFOXGH WKH WKUHH FRPSRQHQWV� PRYHPHQW� DSSHDUDQFH� DQG SK\VLFDO H[DP� $3+,6¶ SRVLWLRQ KDV

DOZD\V EHHQ� DQG FRQWLQXHV WR EH� WKDW WKH UHVXOWV RI DQ\ RQH RI WKHVH WKUHH HYDOXDWLRQ FULWHULD

DORQH FDQ SURYLGH VXIILFLHQW HYLGHQFH RI D YLRODWLRQ RI WKH $FW� 7KH ODQJXDJH VXJJHVWHG IRU

LQFOXVLRQ LQ WKLV VHFWLRQ ZRXOG OLPLW WKH GHWHUPLQDWLRQ RI D YLRODWLRQ WR SRVLWLYH ILQGLQJV LQ VRPH

XQVSHFLILHG FRPELQDWLRQ RI WKHVH WKUHH IDFWRUV� 7KLV SRVLWLRQ KDV EHHQ UHSHDWHGO\ UHMHFWHG E\

�



$3+,6 EHFDXVH LW LV FRQWUDU\ WR WKH $FW� ,W LV RQFH PRUH UHMHFWHG� DQG WKH VXJJHVWHG ODQJXDJH KDV

QRW EHHQ LQFOXGHG LQ WKH 3ODQ�

,W LV XQFOHDU DV WR ZKDW ZDV PHDQW E\ WKH VXJJHVWHG SKUDVH� ³H[DPLQDWLRQ RI WKH RYHUDOO KRUVH�´

7KH WKUHH VWDWHG HYDOXDWLRQ FULWHULD DOUHDG\ DOORZ IRU D WKRURXJK H[DPLQDWLRQ RI WKH KRUVH IRU WKH

GLVFUHWH SXUSRVH RI GHWHUPLQLQJ FRPSOLDQFH ZLWK WKH $FW� $GGLWLRQDOO\� '43V DQG 902V DOUHDG\

KDYH WKH DXWKRULW\ WR FRQGXFW DQ\ RWKHU H[DPLQDWLRQ SURFHGXUH ZKHQ ZDUUDQWHG IRU WKH SXUSRVH

RI GHWHUPLQLQJ FRPSOLDQFH ZLWK WKH $FW� %HFDXVH FRQGXFWLQJ FRPSOHWH SK\VLFDO H[DPLQDWLRQV RQ

KRUVHV DW HYHQWV DGGV QR PRUH XVHIXO LQIRUPDWLRQ IRU WKLV SXUSRVH DQG ZRXOG RQO\ VHUYH WR GHOD\

WKH HYHQW� WKDW ODQJXDJH ZDV QRW LQFOXGHG� :H GLG LQFOXGH DGGLWLRQDO ODQJXDJH� KRZHYHU� FDOOLQJ

IRU WKH LQVSHFWRU WR FRQGXFW DQ H[DPLQDWLRQ RI WKH KRUVH WKDW DOORZV WKH LQVSHFWRU WR GHWHUPLQH LI

WKHUH LV FRPSOLDQFH ZLWK WKH $FW�

6HFWLRQ 9,� SJ� ��

7KH ILUVW WZR VHQWHQFHV LQ WKH LQWURGXFWLRQ ZHUH UHPRYHG EHFDXVH WKH\ VHUYHG QR UHDO SXUSRVH�

7KH +,2V ZHUH PHQWLRQHG DORQJ ZLWK $3+,6 DV LQWHQGLQJ WR HQIRUFH WKH 6FDU 5XOH� EHFDXVH WKH

SULQFLSDO EXUGHQ RI VXFK HQIRUFHPHQW XQGHU WKH 23���� UHVWV ZLWK WKH +,2V�

6HFWLRQ 9, $� SJV� �� � ��

7KH WHUP ³DSSUR[LPDWHO\´ ZDV DGGHG WR DOO GHILQLWLRQV RI DQDWRPLFDO ORFDWLRQV� 7KH DQDWRPLFDO

OLWHUDWXUH GRHV QRW GHVFULEH H[DFW ERXQGDULHV IRU DQ\ RI WKHVH DQDWRPLFDO GHPDUFDWLRQV� DQG WKH

GHYLFH XVHG WR GHVFULEH WKHP� WKH FLUFOH GLYLGHG LQWR TXDUWHUV� FDQ RQO\ EH FRQVLGHUHG WR

DSSUR[LPDWH WKH ERXQGDULHV�

6HFWLRQ 9, $ � ³%LODWHUDO JUDQXORPD´� SJ� ��

7KH GHILQLWLRQ ZDV UHSODFHG ZLWK WKDW LQ WKH 23�� EHFDXVH LW PRUH FORVHO\ IROORZV WKDW LQ WKH

DXWKRULWDWLYH PHGLFDO UHIHUHQFH� 'RUODQG¶V ,OOXVWUDWHG 0HGLFDO 'LFWLRQDU\�

6HFWLRQ 9, $ � ³2WKHU ELODWHUDO SDWKRORJLFDO HYLGHQFH RI LQIODPPDWLRQ´� SJ� ��

$ VHQWHQFH GHVFULELQJ LQIODPPDWLRQ� DV IRXQG LQ WKH 23�� GHILQLWLRQ� ZDV UHLQVHUWHG LQWR WKH

23���� YHUVLRQ EHFDXVH LW LV DOVR SDUW RI WKH GHILQLWLRQ RI LQIODPPDWLRQ IRXQG LQ 'RUODQG¶V

,OOXVWUDWHG 0HGLFDO 'LFWLRQDU\�

6HFWLRQ 9, $ � ³2WKHU HYLGHQFH RI LQIODPPDWLRQ´� SJ� ��

7KH WHUP ³XOFHUDWLRQ DQG�RU KDLU ORVV´ ZDV UHSODFHG ZLWK ³RU ORVV RI IXQFWLRQ´ EHFDXVH WKLV PRUH

DFFXUDWHO\ UHIOHFWHG WKH GHILQLWLRQ RI LQIODPPDWLRQ IRXQG LQ 'RUODQG¶V ,OOXVWUDWHG 0HGLFDO

'LFWLRQDU\ DQG RWKHU PHGLFDO DQG YHWHULQDU\ WH[WV�

6HFWLRQ 9, $� ³3UROLIHUDWLQJ JUDQXORPD WLVVXH´� SJ� ��

,W ZDV VXJJHVWHG WKDW WKH SKUDVH ³DQG�RU DEQRUPDO WKLFNHQLQJ´ EH GHOHWHG IURP WKH VHFRQG

VHQWHQFH� 7KLV SKUDVH ZDV FRQWDLQHG LQ WKH GHILQLWLRQ IRXQG LQ WKH 23��� DQG KDG QRW EHHQ

FKDQJHG� %HFDXVH LW DFFXUDWHO\ GHVFULEHV D SRVVLEOH VHTXHOD WR D SUROLIHUDWLQJ JUDQXORPD� LW

UHPDLQV LQ WKH GHILQLWLRQ�

6HFWLRQ 9, $ � ³8QLIRUPO\ WKLFNHQHG HSLWKHOLDO WLVVXH´� SJ� ��

�



6HYHUDO FKDQJHV ZHUH PDGH WR WKH GHILQLWLRQ� PRVW DW WKH VXJJHVWLRQ RI RQH +,2� LQ RUGHU WR PRUH

FOHDUO\ GHILQH WKH WHUP� 7KH WZR H[DPSOHV XVHG LQ WKH 23��� FDOORXV DQG FRUQ� ZHUH UHLQVHUWHG LQ

WKH 23�����

6HFWLRQ 9, % �� SJ���

7KH ODQJXDJH ZDV FKDQJHG LQ RUGHU WR PRUH DFFXUDWHO\ UHIOHFW WKH ODQJXDJH IRXQG LQ WKH +3

5HJXODWLRQV�

6HFWLRQ 9,, $� SJ� ��

,W ZDV VXJJHVWHG WKDW WKH HQWLUH VHFWLRQ EH UHSODFHG ZLWK D SDUDJUDSK WKDW GHOHWHV VRPH RI WKH

ODQJXDJH OLPLWLQJ WKH DFWLYLWLHV WKDW D SHUVRQ PD\ HQJDJH LQ ZKLOH RQ VXVSHQVLRQ� 7KH ODQJXDJH LQ

WKH 23���� ZDV ZULWWHQ WR EH FRQVLVWHQW ZLWK WKDW IRXQG LQ GHFLVLRQV LVVXHG E\ WKH 'HSDUWPHQW LQ

LWV DGPLQLVWUDWLYH SURFHHGLQJV� 7KH SURSRVHG ODQJXDJH LV WRR OLPLWLQJ� DQG ZRXOG DOORZ D SHUVRQ

RQ VXVSHQVLRQ WR HQJDJH LQ SURKLELWHG DFWLYLWLHV�

6RPH FRQFHUQ ZDV H[SUHVVHG WKDW WKH VHFWLRQ PLJKW SURKLELW ³LQQRFHQW SHRSOH´ IURP SDUWLFLSDWLQJ

LQ VRPH KRUVH HYHQWV EHFDXVH RI IDPLO\ RU FRUSRUDWH UHODWLRQVKLSV ZLWK WKH SHUVRQ RQ VXVSHQVLRQ�

7KLV VHFWLRQ LQ QR ZD\ SURKLELWV VXFK IDPLO\ PHPEHUV RU FRUSRUDWH UHODWLRQV RI D SHUVRQ RQ

VXVSHQVLRQ� RU RWKHU LQQRFHQW SHUVRQV� IURP OHJLWLPDWHO\ SDUWLFLSDWLQJ LQ DQ\ KRUVH HYHQW� ,W KDV

EHHQ WKH H[SHULHQFH RI WKLV DJHQF\� KRZHYHU� WKDW VRPH LQGLYLGXDOV LQ WKH SDVW KDYH WDNHQ

DGYDQWDJH RI IDPLO\ DQG FRUSRUDWH UHODWLRQVKLSV� XVLQJ WKHP WR HIIHFWLYHO\ YLRODWH WKH WHUPV RI

WKHLU VXVSHQVLRQV DQG GLVTXDOLILFDWLRQV� :KHQ D SHUVRQ DWWHPSWV WR HYDGH WKH WHUPV RI D

VXVSHQVLRQ WKURXJK VXFK UHODWLRQVKLSV� VXFK DFWLRQ ZRXOG FRQVWLWXWH D YLRODWLRQ RI WKH VXVSHQVLRQ�

7KH ODQJXDJH SURSRVHG IRU FKDQJH LQ WKLV VHFWLRQ GRHV QRW FOHDUO\ FRQYH\ WKDW LPSRUWDQW PHVVDJH�

7KH ODQJXDJH ZDV� WKHUHIRUH� QRW FKDQJHG�

6HFWLRQ 9,, %� SJ� ��

6HYHUDO SURSRVDOV ZHUH UHFHLYHG UHTXHVWLQJ WKH SHQDOWLHV IRU D YLRODWLRQ RI VXVSHQVLRQ EH FKDQJHG�

,W ZDV DUJXHG WKDW DQ\ DGGLWLRQDO SHQDOW\ IRU D VXVSHQVLRQ YLRODWLRQ VKRXOG EH WLHG VRPHKRZ WR WKH

RULJLQDO SHQDOW\ RU WKH RULJLQDO YLRODWLRQ�

:H KDYH GHFLGHG WR UHWDLQ WKH VL[ PRQWK VXVSHQVLRQ DV WKH SHQDOW\ IRU D VXVSHQVLRQ YLRODWLRQ� $

VXVSHQVLRQ YLRODWLRQ LV� LQ IDFW� D VHSDUDWH YLRODWLRQ� DSDUW IURP WKH RULJLQDO YLRODWLRQ DQG QRW WLHG

WR WKH OHQJWK RI WKH RULJLQDO VXVSHQVLRQ� $V VXFK� LPSRVLQJ D VHSDUDWH SHQDOW\ IRU WKLV YLRODWLRQ LV

MXVWLILHG� $ VXVSHQVLRQ YLRODWLRQ LV D VHULRXV RQH DQG VKRXOG QRW EH WUHDWHG OLJKWO\� EHFDXVH LW

GHPRQVWUDWHV D ODFN RI UHPRUVH RQ WKH SDUW RI WKH YLRODWRU IRU WKH RULJLQDO YLRODWLRQ� DQG DQ

XQZLOOLQJQHVV E\ WKH YLRODWRU WR DFNQRZOHGJH WKH DXWKRULW\ RI WKH $FW DQG WR FRPSO\ ZLWK LWV

UHTXLUHPHQWV�

6HFWLRQ 9,, &� SJ� ��

6RPH FRQFHUQ ZDV H[SUHVVHG RYHU WKH ZRUGLQJ RI WKLV VHFWLRQ UHJDUGLQJ WKH HYHQWV DW ZKLFK D

YLRODWLRQ ZDV FRPPLWWHG� 7KH ZRUGLQJ ZDV FKDQJHG WR FODULI\ ZKLFK HYHQWV ZHUH EHLQJ UHIHUUHG

WR�

6HFWLRQ 9,, ' �� SJ� �� � ��

�



,W ZDV VXJJHVWHG WKDW WKH ODQJXDJH RI WKLV VHFWLRQ EH FKDQJHG WR LQGLFDWH WKDW DQ RZQHU RQO\

FRQVLGHU ³OLWLJDWHG HQIRUFHPHQW SURFHHGLQJV´ DJDLQVW D WUDLQHU IRU +3$ YLRODWLRQV� 7KLV ODQJXDJH

LV WRR OLPLWLQJ� )RU DQ RZQHU WR EH IRXQG QRW WR KDYH ³DOORZHG´ KLV RU KHU KRUVH WR EH HQWHUHG�

H[KLELWHG� VROG RU DXFWLRQHG ZKLOH VRUH� WKH RZQHU PXVW FRQVLGHU DOO +3$ YLRODWLRQV WKDW WKH

WUDLQHU KDG FRPPLWWHG� QRW MXVW WKRVH WKDW PD\ KDYH EHHQ OLWLJDWHG LQ D IHGHUDO SURFHHGLQJ�

%HFDXVH WKH GDWH IURP ZKLFK WKH RZQHU PXVW FRQVLGHU VXFK YLRODWLRQV JRHV EDFN RQO\ WR 0DUFK ��

����� LW LV HYHQ PRUH LPSRUWDQW WKDW DQ RZQHU¶V FRQVLGHUDWLRQ RI D WUDLQHU¶V KLVWRU\ QRW EH VR

OLPLWHG� 7KDW GDWH PDUNV WKH VWDUW RI WKH LPSOHPHQWDWLRQ RI WKH 23��� $OPRVW DOO HQIRUFHPHQW RI

+3$ YLRODWLRQV IURP WKDW WLPH KDV EHHQ E\ WKH +,2V� DQG WKHUH KDYH EHHQ YHU\ IHZ IHGHUDO FDVHV

WR GDWH� 0HUHO\ FRQVLGHULQJ ³OLWLJDWHG HQIRUFHPHQW SURFHHGLQJV�´ WKHUHIRUH� ZRXOG QRW SURYLGH DQ

RZQHU ZLWK HQRXJK LQIRUPDWLRQ WR JLYH PHDQLQJIXO FRQVLGHUDWLRQ WR D WUDLQHU¶V KLVWRU\�

6HFWLRQ 9,, (� SJ� ��

$W WKH VXJJHVWLRQ RI WKH PDMRULW\ RI WKH +,2V� ILUVW DQG VHFRQG SHQDOWLHV IRU 6FDU 5XOH DQG

8QLODWHUDO 6RUH YLRODWLRQV ZHUH UHGXFHG� ,W ZDV DOVR VXJJHVWHG E\ VRPH +,2V WKDW WKLUG DQG

VXEVHTXHQW SHQDOWLHV IRU WKHVH YLRODWLRQV EH UHGXFHG� ,W KDV EHHQ DUJXHG WKDW ERWK RI WKHVH

YLRODWLRQV FDQ EH FRPPLWWHG LQDGYHUWHQWO\ E\ SHUVRQV DW KRUVH VKRZV RU VDOHV� HVSHFLDOO\ LI WKRVH

SHUVRQV DUH QHZ WR WKH EUHHG DQG XQIDPLOLDU ZLWK +3$ UXOHV� %HFDXVH LW LV QRW WKH LQWHQW RI

$3+,6 WR XQMXVWO\ SXQLVK SHUVRQV XQIDPLOLDU ZLWK WKH ODZ� WKH SHQDOW\ IRU D ILUVW YLRODWLRQ ZDV

UHGXFHG� 7KH VHFRQG SHQDOW\ ZDV DOVR UHGXFHG IRU VLPLODU UHDVRQV� 7KDW WKH VDPH DUJXPHQW�

KRZHYHU� GRHV QRW H[WHQG WR VXEVHTXHQW YLRODWLRQV� DQG WKRVH UHPDLQ LQ SODFH� $3+,6 VWLOO

FRQVLGHUV WKHVH WZR YLRODWLRQV WR EH VHYHUH�

$OWKRXJK VHYHUDO +,2V UHTXHVWHG LW� WKH ³'LVTXDOLILHG IURP 6KRZ´ SHQDOW\ IRXQG LQ WKH 23�� DV

ILUVW RIIHQVH SHQDOWLHV IRU WKHVH WZR YLRODWLRQV ZDV QRW UHLQVWDWHG� 7KLV SHQDOW\ GRHV QRW DIIRUG

GXH SURFHVV WR D SHUVRQ DFFXVHG RI D YLRODWLRQ DW D VKRZ� 7KHUH ZDV DOVR FRQVLGHUDEOH FRQIXVLRQ

HYLGHQW RYHU WKH PHDQLQJ RI WKLV SHQDOW\� DV ZHOO DV QRQ�XQLIRUPLW\ LQ WKH DSSOLFDWLRQ RI WKH

SHQDOW\ GXULQJ WKH ���� VKRZ VHDVRQ�

6HFWLRQ 9,, (� SJ� ��

,W ZDV VXJJHVWHG WKDW WKH SKUDVH ³VHOO� DXFWLRQ� RU RIIHU IRU VDOH RU DXFWLRQ´ EH UHSODFHG ZLWK ³RU

SDUWLFLSDWH LQ D SXEOLF VDOH RU DXFWLRQ�´ 7R FODULI\ WKDW VXVSHQVLRQV GR QRW SUHFOXGH SULYDWH WUHDW\

VDOHV� ODQJXDJH ZDV DGGHG WR WKH 23�����

6HFWLRQ 9,, (� SJ� ��

$W WKH UHTXHVW RI VHYHUDO +,2V� ZRUGLQJ ZDV LQFOXGHG LQ WKLV VHFWLRQ WR FODULI\ $3+,6¶

H[SHFWDWLRQV ZLWK UHJDUG WR WKH LPSRVLWLRQ RI SHQDOWLHV E\ WKH +,2V WR KRUVH WUDQVSRUWHUV� $3+,6

GRHV QRW H[SHFW DQ\ +,2 WR HQJDJH LQ H[WUDRUGLQDU\ LQYHVWLJDWLRQ SURFHGXUHV LQ RUGHU WR

GHWHUPLQH ZKHWKHU D SHUVRQ KDG WUDQVSRUWHG RU DUUDQJHG IRU WKH WUDQVSRUW RI KRUVHV LQ YLRODWLRQ RI

WKH +3$� $3+,6 GRHV H[SHFW� KRZHYHU� WKDW WKH +,2 ZRXOG WDNH UHDVRQDEOH VWHSV WR LQYHVWLJDWH

VXFK LQFLGHQWV� DQG WR LPSRVH SHQDOWLHV DFFRUGLQJO\�

6HFWLRQ 9,, (� SJ� ��

�



,W ZDV VXJJHVWHG WKDW D SDUDJUDSK EH DGGHG WR WKLV VHFWLRQ DGGLQJ DQRWKHU UHVSRQVLELOLW\ WR WKRVH

IRU WKH 'HSXW\ $GPLQLVWUDWRU� 7KH VXJJHVWHG DGGLWLRQDO UHVSRQVLELOLW\ UHDGV DV IROORZV�

³5HYLHZLQJ YLRODWLRQV XSRQ WKH UHFRPPHQGDWLRQ RI WKH +3 &RRUGLQDWRU� ZKHWKHU GHWHFWHG E\

'43V RU 902V� DV WR ZKHWKHU VXFK YLRODWLRQV PLJKW EH UHDVRQDEO\ EHOLHYHG WR EH ZLOOIXO� ,I WKH

'HSXW\ $GPLQLVWUDWRU IRU $QLPDO &DUH� DIWHU UHYLHZ EHOLHYHV WKH YLRODWLRQ�V� ZHUH ZLOOIXO� KH VKDOO

UHFRPPHQG WR WKH 6HFUHWDU\ WKDW WKH PDWWHU EH UHIHUUHG WR WKH 8QLWHG 6WDWHV $WWRUQH\ *HQHUDO�´

/DQJXDJH ZDV LQFOXGHG LQ WKLV VHFWLRQ WR LQGLFDWH WKDW WKH 'HSDUWPHQW UHWDLQV LWV ULJKW WR SXUVXH

FULPLQDO HQIRUFHPHQW DFWLRQV ZKHUH VXFK DFWLRQV DUH LQGLFDWHG�

/DQJXDJH ZDV DOVR LQFOXGHG LQ WKLV VHFWLRQ WR LQGLFDWH WKDW WKH 'HSDUWPHQW UHVHUYHV WKH ULJKW WR

SXUVXH IHGHUDO FDVHV LQ WKRVH LQVWDQFHV ZKHUH LW KDV EHHQ GHWHUPLQHG WKDW D YLRODWLRQ KDV EHHQ

FRPPLWWHG� DQG QR SHQDOW\ RU DQ LQDSSURSULDWH SHQDOW\ KDV EHHQ LPSRVHG� ,Q VXFK LQVWDQFHV� WKH

SXUSRVH RI WKH +3$ LV QRW VHUYHG LI D YLRODWLRQ LV DOORZHG WR KDYH RFFXUUHG ZLWKRXW FRQVHTXHQFH

WR WKH YLRODWRU�

6HFWLRQ 9,,,� SJ� ��

6HYHUDO +,2V VXJJHVWHG WKDW WKH &RQIOLFW 5HVROXWLRQ SURFHVV RXWOLQHG LQ WKH 23�� UHSODFH WKH

QHZ VHFWLRQ LQ WKH 23���� RQ ([DPLQDWLRQ 'LVSXWHV� 7KLV FKDQJH ZDV QRW PDGH� PDLQO\ IRU WKH

UHDVRQV GLVFXVVHG DW WKH 1RYHPEHU �� PHHWLQJ ZLWK WKH +,2V� 7KH SURFHVV LQ WKH 23�� SURYHG

WR EH WRR FXPEHUVRPH� UHVXOWLQJ LQ YHU\ GHOD\HG DFWLRQV RQ D QXPEHU RI FDVHV SUHVHQWHG IRU

&RQIOLFW 5HVROXWLRQ� 6RPH FDVHV SUHVHQWHG IURP VKRZV LQ 0D\ ����� KDYH VWLOO QRW EHHQ UHVROYHG�

DQG PDQ\ RWKHUV DUH VWLOO DZDLWLQJ VRPH UHVROXWLRQ� 7KH �� GD\ OLPLW IRU UHVROYLQJ GLVSXWHV DV

UHTXLUHG E\ WKH 23�� ZDV PHW LQ YHU\ IHZ LQVWDQFHV� ,W KDV DOVR EHFRPH DSSDUHQW WKDW WKH

&RQIOLFW 5HVROXWLRQ SURFHVV ZDV QRW DOZD\V EHLQJ XVHG DV LQWHQGHG� L�H�� WR UHVROYH OHJLWLPDWH

GLVDJUHHPHQWV RYHU ILQGLQJV RQ KRUVHV EHWZHHQ 902V DQG '43V�

7KH QHZ ([DPLQDWLRQ 'LVSXWH SURFHVV LQ WKH 23���� LV DQ DWWHPSW WR UHFWLI\ VRPH RI WKHVH

SUREOHPV� ,Q DGGLWLRQ� UHPRYDO RI RQH OD\HU IURP WKH SURFHVV UHOLHYHV WKH $QLPDO &DUH 'HSXW\

$GPLQLVWUDWRU IURP D YHU\ WLPH�FRQVXPLQJ SURFHVV WKDW LV LQDSSURSULDWH WR KLV UROH DV KHDG RI WKLV

DJHQF\� 6XFK GD\�WR�GD\ SURFHHGLQJV RI WKH +3 3URJUDP DUH PRUH DSSURSULDWHO\ GHDOW ZLWK E\

WKH +RUVH 3URWHFWLRQ &RRUGLQDWRU DV SDUW RI KLV QRUPDO GXWLHV� 'HVSLWH KLV UHPRYDO IURP WKH

URXWLQH ([DPLQDWLRQ 'LVSXWH SURFHVV� WKH 'HSXW\ $GPLQLVWUDWRU FRQWLQXHV WR EH WKH ILQDO DXWKRULW\

LQ DQ\ FDVH EHLQJ FRQVLGHUHG IRU DGPLQLVWUDWLYH DFWLRQ E\ WKLV DJHQF\�

6HFWLRQ 9,,,� SJ� ��

%HFDXVH D QXPEHU RI +,2V KDG H[SUHVVHG FRQFHUQ RYHU WKH H[FOXVLRQ RI WKH $$(3 DV D FRQVXOWDQW

IURP WKH ([DPLQDWLRQ 'LVSXWH VHFWLRQ� LW ZDV GHFLGHG WR LQFOXGH LQ WKDW VHFWLRQ D VWDWHPHQW

UHJDUGLQJ FRQVXOWDWLRQ E\ WKH +3 &RRUGLQDWRU ZLWK YHWHULQDU\ PHGLFDO RUJDQL]DWLRQV RQ TXHVWLRQV

UHJDUGLQJ YHWHULQDU\ PHGLFDO DQG WHFKQLFDO ILQGLQJV� ,W VKRXOG EH FOHDUO\ XQGHUVWRRG� KRZHYHU�

WKDW VXFK FRQVXOWDWLRQ ZRXOG RQO\ EH VRXJKW ZLWK UHJDUG WR YHWHULQDU\ PDWWHUV� &RQVXOWDWLRQV

UHJDUGLQJ OHJDO LVVXHV RU OHJDO LQWHUSUHWDWLRQV RI WKH +3$ DULVLQJ IURP D GLVSXWH DUH QRW ZLWKLQ WKH

OHJDO SXUYLHZ RI VXFK RUJDQL]DWLRQV�

�



0LVFHOODQHRXV

�� 6HYHUDO +,2V KDYH DVNHG WKDW WKH 6FDU 5XOH EH FKDQJHG WR SURKLELW DQ\ VFDUULQJ RU FKDQJHV

LQGLFDWLYH RI VRULQJ DQ\ZKHUH RQ WKH SDVWHUQV RI KRUVHV� 6HYHUDO KDYH DOVR VXJJHVWHG WKDW KRUVHV

FXUUHQWO\ VKRZLQJ WKDW PLJKW EH LQ YLRODWLRQ RI WKH 6FDU 5XOH EH ³JUDQGIDWKHUHG´ LQWR D QHZ 6FDU

5XOH� DOORZLQJ WKHP WR FRQWLQXH WKHLU VKRZ FDUHHUV� %HFDXVH QRQH RI WKHVH VXJJHVWLRQV LV DOORZHG

XQGHU WKH FXUUHQW UHJXODWLRQ� DQ\ VXFK FKDQJHV ZRXOG KDYH WR JR WKURXJK D UXOHPDNLQJ SURFHVV

EHIRUH WKH\ FRXOG EHFRPH HIIHFWLYH� $3+,6 LV FXUUHQWO\ FRQVLGHULQJ SURSRVLQJ VXFK UXOHPDNLQJ�

�� $ SURFHVV ZDV VXJJHVWHG ZKHUH ³9ROXQWDU\ &RQVHQW 'HFUHHV´ FRXOG EH HQWHUHG LQWR E\ DOOHJHG

YLRODWRUV� LQ OLHX RI D KHDULQJ SURFHVV� ,W LV XQFOHDU KRZ VXFK D YROXQWDU\ DJUHHPHQW ZDV DQ\

GLIIHUHQW IURP WKH DOOHJHG YLRODWRU PHUHO\ DJUHHLQJ WR DFFHSW WKH WLFNHW LVVXHG E\ WKH '43 DW WKH

VKRZ� DQG VLPSO\ QRW DVNLQJ IRU D KHDULQJ RQ WKH WLFNHW� 7KH VXJJHVWLRQ ZDV QRW LQFOXGHG LQ WKH

3ODQ�

�� ,W ZDV VXJJHVWHG WKDW WKH WHUP IRU WKH 23���� EH H[WHQGHG WR WZR \HDUV LQVWHDG RI RQH�

%HFDXVH WKH SURFHVV HQFRPSDVVHG E\ WKH 23���� LV VWLOO QHZ� $3+,6 GRHV QRW WKLQN LW LV ZLVH WR

HQWHU LQWR DQ DJUHHPHQW IRU D WZR \HDU SHULRG RI WLPH XQWLO ZH FDQ EH UHDVRQDEO\ FHUWDLQ WKDW WKH

YDULRXV HOHPHQWV RI WKH 3ODQ DFWXDOO\ ZRUN DV DQWLFLSDWHG� ,I VRPH FRPSRQHQW RI WKH 3ODQ ZDV

IRXQG WR EH LQHIIHFWLYH RU WR ZRUN FRQWUDU\ WR WKH UHTXLUHPHQWV RI WKH $FW� WZR \HDUV ZRXOG EH

WRR ORQJ WR ZDLW WR PDNH WKH QHHGHG FRUUHFWLRQV�

�


