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. OVERVIEW

CHAPTER ONE

EVIDENCE

A. IN GENERAL

1.

Immigration proceedings are not bound by the strict rules of evidence.
Balizav. INS, 709 F.2d 1231 (9th Cir. 1983); Dallo v. INS, 765 F.2d 581
(6th Cir. 1985); Longoria-Castanedav. INS, 548 F.2d 233 (8th Cir.), cert.
denied, 434 U.S. 853 (1977).

. The general rule with respect to evidence in immigration proceedings

favors admissibility aslong as the evidence is shown to be probative of
relevant matters and its use is fundamentally fair so as not to deprive the
alien of due process of law. Balizav. INS, 709 F.2d 1231 (9th Cir. 1983);
Tashnizi v. INS, 585 F.2d 781 (5th Cir. 1978); Trias-Hernandez v. INS,
528 F.2d 366 (9th Cir. 1975); Marlowe V. INS, 457 F.2d 1314 (9th Cir.
1972); Matter of Toro, 17 1&N Dec. 340 (BIA 1980); Matter of Ramirez-
Sanchez, 17 1&N Dec. 503 (BIA 1980); Matter of Lam, 14 1&N Dec. 168
(BIA 1972). Relevant evidence means evidence having a tendency to make
the existence of any fact that is of consequence to the determination of the
action more probable or less probable without the evidence. Relevant
evidence must either tend to prove or disprove an issue of fact in a case.

Pertinent regulations at 8 C.F.R. 88 242.14(c) (1997) and 240.7 (2000)
provide that an Immigration Judge "may receive in evidence any oral or
written statement which is material and relevant to any issuein the case
previously made by the respondent or any other person during any
Investigation, examination, hearing, or trial."

a. However, 8 C.F.R. 8 3.19(d) (2000) provides that consideration by



an Immigration Judge of an application or request regarding custody
or bond shall be separate and apart from, and shall form no part of,
any deportation or removal hearing. Therefore, it would seem that
an Immigration Judge may be precluded from considering any
evidence from a bond hearing in the course of a hearing on
removability or deportability or relief from deportation unless, of
course, the evidence is reintroduced and received in the deportation
or removal hearing. INS attorneys may introduce evidence and
guestion the respondent regarding inconsistent statements.

b. The oppositeis not true, however. See 8 C.F.R. § 3.19(d) (2000).
The determination of the Immigration Judge as to custody status or
bond may be based upon any information available to the
Immigration Judge (such as information from the deportation
hearing) or upon any evidence that is presented during the bond
hearing by the respondent or the INS.

4. Sincethe rules of evidence are not applicable and admissibility is favored,
the pertinent question regarding most evidence in immigration proceedings
Is not whether it is admissible, but what weight the fact finder should
accord it in adjudicating the issues on which the evidence has been
submitted.

5. See Matter of SM-J-, 21 I&N Dec. 722 (BIA 1997), regarding the
responsibilities of the parties and the Immigration Judge with respect to
evidence in the record. Generally the Immigration Judge has the duty to
make certain that the record is complete.

6. See Matter of A-S-, 21 1&N Dec. 1106 (BIA 1998), regarding credibility
findings by an Immigration Judge. Detailed credibility findings are a must
in asylum cases.

B. BURDEN OF PROOF AND PRESUMPTIONS

The burden of proof isthe duty of a party to prove a certain issue by the assigned
standard of proof. The burden of proof determines who must go forward and prove
their case.

1. In Deportation Proceedings




a. The INS bears the burden of establishing deportability.
Deportability must be established by evidence which is clear,
unequivocal, and convincing. Woodby v. INS, 385 U.S. 276 (1966).

b. An exception to the "clear, unequivocal, and convincing" standard
exists in deportation proceedings in which the alien is charged with
deportability pursuant to section 241(a)(1)(D)(i) of the Act asan
alien whose status as a conditional permanent resident has been
terminated under section 216(b) of the Act. Section 216(b)(2) of the
Act states that the INS bears the burden of demonstrating "by a
preponderance of the evidence" that a condition described in section
216(b)(1)(A) of the Act ismet. Matter of Lemhammad, 20 &N
Dec. 316 (BIA 1991).

c. However, once alienage is established, the burden is on the
respondent to show the time, place, and manner of entry. INA §
291. If this burden of proof is not sustained, the respondent is
presumed to be in the United Statesin violation of the law. Id. In
presenting this proof, the respondent is entitled to the production of
his visa or other entry document, if any, and of any other documents
and records pertaining to his entry which are in the custody of the
INS and not considered confidential by the Attorney General. Id.

I. This burden and presumption is applicable to any charge of
deportability which brings into question the time, place, and
manner of entry. Matter of Benitez, 19 I&N Dec. 173 (BIA
1984).

The United States Court of Appeals for the Ninth
Circuit disagrees and holds that the presumption only
appliesin casesinvolving illegal entry. Iran v. INS,
656 F.2d 469 (9th Cir. 1981).

il. Inacaseinvolving time, place, and manner of entry, the INS
burden may only be to establish alienage.

In deportation proceedings there is no presumption of
citizenship, INS v. Lopez-Mendoza, 468 U.S. 1032
(1984); United States ex rel. Bilokumsky v. Tod, 263
U.S. 149 (1923). A person born abroad is presumed to
be an alien until he or she shows otherwise. See
Murphy v. INS, 54 F.3d 605 (9th Cir. 1995); Corona-




Palomerav. INS, 661 F.2d 814 (9th Cir. 1981);
United States ex ref. Rongetti v. Nedlly, 207 F.2d 281
(7th Cir. 1953); Matter of Ponco, 15 1&N Dec. 120
(BIA 1974); Matter of Tijerina-Villarreal, 13 1&N
Dec. 327 (BIA 1969); Matter of A-M-, 7 1&N Dec.
332 (BIA 1956).

d. Inapplicationsfor relief from deportation, the burden of proof ison
the respondent.

2. In Exclusion Proceedings

a. The burden of proof in exclusion proceedingsis on the applicant to
show to the satisfaction of the Attorney General that he is not
subject to exclusion under any provision of the Act. INA § 291.
Once an alien has presented a primafacie case of admissibility, the
Service has the burden of presenting some evidence which would
support a contrary finding. See Matter of Walsh and Pollard, 20
&N Dec. 60 (BIA 1988). The applicant for admission, however,
still retains the ultimate burden of proof. Id.; See Matter of Y-G-, 20
&N Dec. 794 (BIA 1994).

b. However, an exception to the alien bearing the burden of proof
occurs when the applicant has a"colorable" claim to status as a
returning lawful permanent resident. In that case, the burden of
proof to establish excludability is on the INS. Matter of Kane, 15
&N Dec. 258 (BIA 1975). The INS burden in such acaseisto
show by "clear, unequivocal, and convincing evidence" that the
applicant should be deprived of lawful permanent resident status.
See Matter of Huang, 19 I&N Dec. 749 (BIA 1988).

c. Another exception involves an aien "commuter" who is not
returning to an actual unrelinquished permanent residence in the
United States. Such an alien maintains the burden of proof to show
that heis not excludable. Matter of Moore, 13 1&N Dec. 711 (BIA
1971).

d. If the lawful permanent resident contends that exclusion
proceedings are not proper under Rosenberg v. Fleuti, 374 U.S. 449
(1963) (Fleuti), he bears the burden to prove that he comes within
the Fleuti exception to the entry definition. See Molinav. Sewell,
983 F.2d 676 (5th Cir. 1993).




In exclusion proceedings where the applicant has no
"colorable clam” to lawful permanent resident status and
alleges that exclusion proceedings are improper because he
made an entry and should therefore be in deportation
proceedings, the burden is on the applicant to show that he
has effected an entry. See Matter of Z-, 20 1&N Dec. 707
(BIA 1993); Matter of Matelot, 18 I&N Dec. 334 (BIA
1982); Matter of Phelisna, 18 I&N Dec. 272 (BIA 1982).

e. Under section 214(b) of the Act, every alien is presumed to be an
immigrant. The burden of proof ison the alien to establish
nonimmigrant status under section 10I(a)(15) of the Act.

f. In casesin which the applicant bears the burden of proof, the burden
of proof never shiftsand is always on the applicant. Matter of M-, 3
&N Dec. 777 (BIA 1949); Matter of Rivero-Diaz, 12 1&N Dec.
475 (BIA 1967). Where the evidence is of equal probative weight,
the party having the burden of proof cannot prevail. 1d. An applicant
for admission to the United States as a citizen of the United States
has the burden of proving citizenship. Matter of G-R-, 31&N Dec.
141 (BIA 1948). Once the applicant establishes that he was once a
citizen and the INS asserts that he lost that status, then the INS bears
the burden of proving expatriation. Id. The standard of proof to
establish expatriation is less than the "clear, unequivocal, and
convincing" evidence test as applied in denaturalization cases but
more than a mere preponderance of evidence. The proof must be
strict and exact. 1d.

3. In Rescission Proceedings

a. In rescission proceedings the burden of proof ison the INS.

b. Rescission must be established by evidence that is "clear,
unequivocal, and convincing." Matter of Vilanova-Gonzalez, 13
&N Dec. 399 (BIA 1969); Waziri v. INS, 392 F.2d 55 (9th Cir.
1968).

c. Thisisthe same burden as the INS bears in deportation proceedings.

4. In Removal Proceedings




a. Deportable: INS has burden of proving that alien is deportable by
evidence which is clear and convincing. INA § 240(c)(3); 8 C.F.R.
8§ 240.8(a) (2000).

b. Inadmissible - arriving alien: Alien has burden to prove clearly and
beyond doubt entitled to be admitted and is not inadmissible. 8
C.F.R. § 240.8(b) (2000).

c. Alienspresent in United States without being admitted or paroled
(entry without inspection): INS hasinitial burden to establish the
alienage of the respondent; once alienage established, the
respondent must establish by clear and convincing evidence that he
was lawfully admitted to the United States. If the respondent cannot,
the respondent must prove clearly and beyond doubt that he or she
Is entitled to be admitted and is not inadmissible. 8 C.F.R. 8§
240.8(c) (2000).

d. In absentiaremoval hearing: An alien shall be ordered removed in
absentiaif the INS establishes by clear, unequivocal, and
convincing evidence that the written notice was so provided and that
the alien isremovable. INA 8 240(b)(5)(A).

e. Relief from Removal: The respondent shall have the burden of
establishing that she is eligible for any requested relief, benefit or
privilege and that it should be granted in the exercise of discretion.

If the evidence indicates that one or more of the grounds for
mandatory denial of the application for relief may apply, the alien
shall have the burden of proving by a preponderance of the evidence
that such grounds do not apply.

I1. SPECIFIC AREAS

A. DOCUMENTARY EVIDENCE

The decision to admit documentary evidence is afunction committed to the
discretion of the Immigration Judge. In order to assure clarity of the record, all
documents should be marked and identified. Before a document may be admitted
into evidence it must meet certain criteria. Opposing counsel should be given the
opportunity to question the witness as to the identification and authenticity of a
document. There may be also a question regarding relevance of a document. The
Immigration Judge must then determine whether to admit the document. Even if a
document is not admitted it must be preserved as part of the record. There are



numerous requirements regarding the admission of official documents. See e.q.,
Matter of O-D-, 21 &N Dec.1079 (BIA 1998) (regarding the presentation of a
counterfeit identity document).

1. Certification

a. Domestic Documents

Under 8 C.F.R. § 287.6(a) (2000) an official record, when
admissible for any purpose, shall be evidenced by an official
publication thereof, or by a copy attested by the official
having legal custody of the record or by an authorized

deputy.

. However, under 8 C.F.R. § 3.41 (2000), the following

documents are admissible to prove a criminal conviction:

a. A record of judgment and conviction. 8 C.F.R. 8§
3.41(a)(1) (2000);

b. A record of plea, verdict, and sentence. 8 C.F.R. 8§
3.41(a)(2) (2000);

c. A docket entry from court records that indicates the
existence of aconviction. 8 C.F.R. § 3.41(a)(3)
(2000);

d. Minutes of a court proceeding or atranscript of a
hearing that indicates the existence of a conviction. 8
C.F.R. 8 3.41(a)(4) (2000);

e. An abstract of arecord of conviction prepared by the
court in which the conviction was entered or by a
state official associated with the state's repository of
criminal records which indicates the charge or section
of law violated, the disposition of the case, the
existence and date of conviction, and the sentence. 8
C.F.R. 8 3.41(a)(5) (2000);

f. Any document or record prepared by, or under the
direction of, the court in which the conviction was
entered that indicates the existence of a conviction. 8



C.F.R. § 3.41(a)(6) (2000).

Pursuant to 8 C.F.R. § 3.41(b) (2000) any document may be
submitted if it complies with the provisions of 8 C.F.R. §
287.6(a) (2000); i.e., attested by the custodian of the
document or his authorized deputy, or it is attested by an
immigration officer to be atrue and correct copy of the
original.

. In accordance with 8 C.F.R. 8§ 3.41(c) (2000) any record of

conviction or abstract submitted by electronic means to the
Service from a state or Federal court shall be admissible as
evidence to prove acriminal conviction if:

a. Itiscertified by a state official associated with the
state's repository of criminal justice records as an
official record from its repository, or by a court
official from the court in which the conviction was
entered as an official record from its repository (8
C.F.R. 8 3.41(c)(1) (2000) providesthat the
certification may be by means of a computer
generated signature and statement of authenticity)
and:

b. Itiscertified in writing by an INS official as having
been received electronically from the state's record
repository or the court's record repository.

Lastly, 8 C.F.R. § 3.41(d) (2000) provides that any other
evidence that reasonably indicates the existence of a criminal
conviction may be admissible as evidence thereof.

Foreign documents.

1. Documents from Canada may be introduced with
proper certification from the official having lega
custody of the record. 8 C.F.R. § 287.6(d) (2000).
The sameistrue for countries that are a signatory to
the Convention Abolishing the Requirement of
Legidation for Foreign Public Document
(Convention). These documents must be properly
certified under the Convention.



2. Documents from countries who are a signatory to the
Convention Abolishing the Requirement of
Legidlation for Foreign Public Document.

a. Under 8 C.F.R. § 287.6(c) (2000), a public
document or entry therein, when admissible
for any purpose, may be evidenced by an
official publication or by a copy properly
certified under the Convention.

b. No certification is needed from an officer in
the Foreign Service of public documents. 8
C.F.R. §287.6(c)(2). But to be properly
certified, the copy must be accompanied by a
certificate in the form dictated by the
Convention.

¢. Under 8 C.F.R. § 287.6(c)(3) (2000), in
accordance with the Convention, the following
documents are deemed to be public
documents:

« Documents emanating from an
authority or an official connected with
the courts or tribunals of the state,
including those emanating from a
public prosecutor, a clerk of acourt, or
a process server;

« administrative documents;
« hotaria acts;

« oOfficia certificates which are placed on
documents signed by personsin their
private capacity, such as officia
certificates recording the registration of
adocument or the fact that it wasin
existence on a certain date, and official
and notarial authentication of
signatures.



d. Under 8 C.F.R. §287.6(c)(4) (2000) in
accordance with the Convention, the following
documents are deemed not to be public
documents and are subject to the more
stringent requirements of 8 C.F.R. § 287.6(b)
(2000):

« documents executed by diplomatic or
consular agents;

« administrative documents dealing
directly with commercial or customs
operations.

3. Documents from countries not signatoriesto the
Convention.

a. There are more stringent requirements for
documents from a country not a signatory to
the Convention. Regulations provide that an
officia record or entry therein, when
admissible for any purpose, shall be evidenced
by an official publication thereof, or by a copy
attested by an officer so authorized. 8 C.F.R. §
287.6(b)(1) (2000). This attested copy, with
the additional foreign certificates, if any, must
be certified by an officer in the Foreign
Service of the United States, stationed in the
country where the record is kept. 8 C.F.R. §
287.6(b)(2) (2000). The Foreign Service
officer must certify the genuineness of the
signature and the official position of either:

« the attesting officer, or

= any foreign officer whose certification
of genuineness of signature and official
position relates directly to the
attestation or isin achain of certificates
of genuineness of signature and official
position relating to the attestation. The



regulations at 8 C.F.R. 8 287.6(a)(1)
(2000) provide that the copy attested by
an authorized foreign officer may, but
need not, be certified in turn by any
authorized foreign officer both as to the
genuineness of the signature of the
attesting officer and as to hig’her
official position. The signature and
official position of this certifying
officer may then likewise be certified
by any other foreign officer so
authorized, thereby creating a chain of
certificates. In that situation, the officer
of the Foreign Service of the United
States may certify any signature in the
chain.

2. Trangdation of Documents In accordance with 8 C.F.R. § 3.33 (2000) any
document in aforeign language offered by a party in a proceeding shall be
accompanied by an English language translation and a certification signed
by the trandator that must be printed legibly or typed. Such certification
must include a statement that the translator is competent to trans ate the
document and that the translation is true and accurate to the best of the
translator's abilities.

3. Copies

a. Under 8 C.F.R. § 3.32(a) (2000), except for an in absentia hearing, a
copy of all documents (including proposed exhibits or applications)
filed with or presented to the Immigration Judge shall be
simultaneously served by the presenting party on the opposing party
or parties.

b. Service of copies shall bein person or by first class mail to the most
recent address contained in the Record of Proceeding. 8 C.F.R. 8
3.32(a) (2000).

¢. Any documents or applications not containing a certificate
certifying service on the opposing party on a date certain will not be
considered by the Immigration Judge unless service is made on the
record during the hearing. 8 C.F.R. § 3.32(a) (2000).



4. Size and Format of Documents

a. Unless otherwise permitted by the Immigration Judge, all written
material presented to Immigration Judges must be on 8 ¥2" x 11"
size paper. 8 C.F.R. 8§ 3.32(b) (2000).

b. AnImmigration Judge may require that exhibits or other written
material presented be indexed and paginated and that a table of
contents be provided. 8 C.F.R. § 3.32(b) (2000).

5. Presumption of Reqularity of Government Documents

The BIA has held that government documents are entitled to a presumption
of regularity. Matter of P- N-, 8 I&N Dec. 456 (BIA 1959). It isthe
respondent/applicant's burden to overcome this presumption.

6. Similarity of Names

When documentary evidence bears a name identical to that of the
respondent, an Immigration Judge may reasonably infer that such evidence
relates to the respondent in the absence of evidence that it does not relate to
him. See United States v. Rebon-Delgado, 467 F.2d 11 (9th Cir. 1972);
Matter of Ramirez-Sanchez, 17 1&N Dec. 503 (BIA 1980); Matter of
Leyva, 16 I&N Dec. 118 (BIA 1977); Matter of Li, 151&N Dec. 514 (BIA
1975); Matter of Cheung, 13 1&N Dec. 794 (BIA 1971).

7. Cases Regarding Specific Documents

a. Form [-213, Record of Deportable/Inadmissible Alien.

I. Absent proof that a Form 1-213 contains information that is
incorrect or was obtained by coercion or duress, that
document is inherently trustworthy and admissible as
evidence to prove alienage and deportability or
inadmissibility. Matter of Barcenas, 19 I&N Dec. 609 (BIA
1988); Matter of Mejia, 16 I&N Dec. 6 (BIA 1976). But see,
Balizav. INS, 709 F.2d 1231 (9th Cir. 1983) and other cases
which hold that Form [-213s and affidavits, when the
accuracy of the document is disputed by the alien, are not
admissible when the right to cross-examination is thwarted,
unless the declarant is unavailable and reasonabl e efforts
were made to produce the declarant.




i In fact, the document would be admissible even under the
Federal Rules of Evidence as an exception to the hearsay
rule as a public record or report. Matter of Mejia, 16 &N
Dec. 6 (BIA 1976).

ii. Form 1-213, Record of Deportable/lnadmissible Alien cannot
be used where minor made admission without representation
and was unaccompanied. Davila-Bardalesv. INS, 27 F.3d 1
(1t Cir. 1994). See Matter of Amaya, 21 1&N Dec. 583 (BIA
1996).

b. Form 1-130, Visa Petition - A Form [-130 and accompanying
documents (birth certificate, marriage certificate, etc.) are
admissible, even without identification of the Form 1-130 by its
maker, if thereis an identity of name with the name of the
respondent. Matter of Gonzalez, 16 I&N Dec. 44 (BIA 1976).

¢. Form [-589, Request for Asylum in the United States - the Service
may use information supplied in an application for asylum or
withholding of deportation or removal submitted to the Service on
or after January 4, 1995, as the basis for issuance of a charging
document or to establish alienage or deportability in a case referred
to an Immigration Judge under 8 C.F.R. § 208.3(c)(1) (2000).

B. ADMISSIONS MADE BY COUNSEL

1. Absent egregious circumstances, a distinct and formal admission made
before, during, or even after a proceeding by an attorney acting in his
professional capacity binds the respondent as ajudicial admission. Matter
of Velasguez, 19 1&N Dec. 377 (BIA 1986). Thus, when an admission (of
deportability) is made as atactical decision by an attorney in deportation
proceedings, the admission is binding on the respondent and may be relied
upon as evidence of deportability. 1d. Thereis a strong presumption that an
attorney's decision to concede an alien's deportability in a motion for
change of venue was a reasonabl e tactical decision, and, absent a showing
of egregious circumstances, such a concession is binding upon the alien as
an admission. Id. It isimmaterial whether an alien actually authorized the
attorney to concede deportability in a motion to change venue. Aslong as
the motion was prepared and filed by an attorney on behalf of the
respondent, it is prima facie regarded as authorized by the alien and is
admissible as evidence. An allegation that an attorney was authorized to




represent an alien only to the extent necessary to secure areduction in the
amount of bond does not render inadmissible the attorney's concession of
deportability in apleading filed in regard to another matter (a motion for
change of venue filed in the deportation hearing), for thereisno "limited"
appearance of counsel in immigration proceedings.

2. The Service should be held to the same standards as the respondent and is
also bound by the admissions of counsel. Thus, if counsel for the Service
states at a master calendar hearing that the Service is not opposed to a grant
of voluntary departure, the Service cannot oppose that relief and argue that
the respondent has failed to appear and establish his eligibility if the
respondent is absent from a later hearing on another application for relief
and his counsel withdraws the application and asks only for voluntary
departure. The Service would have to present evidence of the respondent's
ineligibility for voluntary departure to support its change in position
concerning the relief.

C. TESTIMONY

1. Cdlingthe Alien to Testify

a. The NS may call the respondent as a witness to establish
deportability. Requiring the respondent to testify does not violate
due process, absent avalid claim of self-incrimination. Matter of
Laqui, 13 1&N Dec. 232 (BIA 1969), aff'd, Laqui v. INS, 422 F.2d
807 (7th Cir. 1970).

b. A valid claim to privilege against compulsory self-incrimination
under the Fifth Amendment may be raised only as to questions that
present areal and substantial danger of self-incrimination. Marchetti
v. United States, 390 U.S. 39 (1968). Therefore, an Immigration
Judge does not err in compelling nonincriminating testimony. Wall
V. INS, 722 F.2d 1442 (9th Cir. 1984); Chavez-Rayav. INS, 519
F.2d 397 (7th Cir. 1975); Matter of Santos, 19 I&N Dec. 105 (BIA
1984) (stating that no crime is implicated when a nonimmigrant
overstays his allotted time of admission).

c. Neither the Immigration Judge nor the INS attorney isin a position
to offer immunity from criminal prosecution. Thisis an action
which can only be authorized by the Attorney General or certain
officials designated by her. Matter of King and Yang, 16 &N Dec.
502 (BIA 1978); Matter of Exantus and Pierre, 16 I& N Dec. 382




(BIA 1977); Matter of Carrillo, 17 1&N Dec. 30 (BIA 1979).

2. Refusal by the Alien to Testify

a. Ontheissue of deportability.

Refusal to testify without legal justification in deportation
proceedings concerning the questions of alienage, time,
place, and manner of entry constitutes reliable, substantial,
and probative evidence supporting afinding of deportability.
Matter of R-S-, 7 1&N Dec. 271 (BIA, A.G. 1956); Matter of
Pang, 11 1&N Dec. 489 (BIA 1966).

il. Itisalso proper to draw an unfavorable inference from

refusal to answer pertinent questions where such refusal is
based upon a permissible claim of privilege aswell as where
privilegeis not afactor. Matter of O-, 6 1&N Dec. 246 (BIA
1954). The prohibition against the drawing of an unfavorable
inference from aclaim of privilege arisesin criminal
proceedings, not civil proceedings. Id. The logical
conclusion to be drawn from the silence of one who claims
his answers may subject him to possible prosecution or
punishment is that the testimony withheld would be adverse
to the interests of the person claiming the privilege. Id. Even
if the refusal to testify is based on the Fifth Amendment
privilege against self-incrimination, the refusal forms the
basis of an inference and such inference is evidence. United
States v. Alderete-Deras, 743 F.2d 645 (9th Cir. 1984)
(citing Bilokumsky v. Tod, 263 U.S. 149 (1923)); Matter of
M-, 81&N Dec. 535 (BIA 1960); Matter of V-, 7 I&N Dec.
308 (BIA 1956); Matter of P-, 7 1&N Dec. 133 (BIA 1956).

Although it is proper to draw an unfavorable inference from
arespondent's refusal to answer pertinent questions, the
inference may only be drawn after a primafacie case of
deportability has been established. Matter of O-, 6 1&N Dec.
246 (BIA 1954); Matter of J-, 8 1& N Dec. 568 (BIA 1960).
In deportation proceedings, the respondent's silence alone, in
the absence of any other evidence of record, isinsufficient to
constitute primafacie evidence of the respondent's alienage
and is therefore also insufficient to establish the respondent's
deportability. Matter of Guevara, 20 1&N Dec. 238 (BIA




1990, 1991). Also, the record should show that the
respondent was requested to give testimony, that there was a
refusal to testify, and the ground of refusal. Matter of J-,

supra.

b. On theissue of relief.

I. Inthe case of an alien who refused to answer the questions
of acongressional committee on the grounds that the
answers might incriminate him, the BIA held that it might
well be inferred that what would be revealed by the answers
to such questions would not add to the alien's desirability as
aresident. Therefore, he was found not to be a desirable
resident of the United States and his application for
suspension of deportation was denied as a matter of
discretion. Matter of M-, 51&N Dec. 261 (BIA 1953).

ii. An applicant for the exercise of discretion has the duty of
making afull disclosure of all pertinent information. If,
under a claim of privilege against self-incrimination pursuant
to the Fifth Amendment, an applicant refuses to testify
concerning prior false claims to United States citizenship,
denial of his application isjustified on the ground that he has
failed to meet the burden of proving hisfitnessfor relief.
Matter of Y-, 7 1&N Dec. 697 (BIA 1958).

iil. A respondent's refusal to answer questions pertaining to his
application for voluntary departure prevented a full
examination of his statutory (or discretionary, depending on
the questions) dligibility for the relief sought, and such relief
is properly denied. Matter of Li, 151&N Dec. 514 (BIA
1975). Since the grant of voluntary departure is a matter of
discretion and administrative grace, arespondent's refusal to
answer questions directed to him bearing on his application
for voluntary departure is afactor which an Immigration
Judge may consider in the exercise of discretion. Matter of
Mariani, 11 I&N Dec. 210 (BIA 1965). The same appliesto
an application for registry under section 249 of the Act. See
Matter of Del ucia, 11 &N Dec. 565 (BIA 1966).

iv. Analien seeking afavorable exercise of discretion cannot
limit the inquiry to the favorable aspects of the case and



reserve the right to be silent on the unfavorabl e aspects.
Matter of Del_ucia, 11 I&N Dec. 565 (BIA 1966); Matter of
Y-, 71&N Dec. 697 (BIA 1958).

v. A respondent has every right to assert his Fifth Amendment
privilege against self-incrimination. However, as an
applicant for adjustment of status, he also is required to
provide information relevant to the exercise of discretion. In
refusing to disclose such information, the respondent
prevents an Immigration Judge from reaching a conclusion
as to the respondent's entitlement to adjustment of status.
Therefore, the respondent has failed to sustain the burden of
establishing that he is entitled to the privilege of adjustment
of status and his application is properly denied. Matter of
Marques, 16 I&N Dec. 314 (BIA 1977).

D. THE EXCLUSIONARY RULE FOR EVIDENCE OBTAINED IN VIOLATION
OF THE FOURTH AMENDMENT PROHIBITION AGAINST UNLAWFUL
SEARCH AND SEIZURE

Deportation proceedings are civil, not criminal; therefore, the Fourth Amendment
exclusionary ruleis not applicable to deportation proceedings. See INS v. Lopez-
Mendoza, 468 U.S. 1032 (1984); Matter of Sandoval, 17 I&N Dec. 70 (BIA
1979). Evidence obtained as the result of an illegal search or asthe fruit of an
illegal arrest. It could, however, possibly result in suppression of the evidence if
the government conduct was egregious.

E. EVIDENCE OBTAINED IN VIOLATION OF THE DUE PROCESS CLAUSE
OF THE FIFTH AMENDMENT

1. The BIA has held that evidence obtained by coercion or other activity
which violates the due process clause of the Fifth Amendment may be
excluded. Matter of Toro, 17 1&N Dec. 340 (BIA 1980).

2. However, a mere demand for a suppression hearing is not enough to cause
one to be held. In aclaim that evidence was obtained in violation of due
process, the burden is on the respondent to establish a primafacie case of
illegality before the INS will be called upon to assume the burden of
justifying the manner in which it obtained its evidence. Matter of Burgos,
151&N Dec. 278 (BIA 1975); Matter of Wong, 13 1&N Dec. 820 (BIA
1971); Matter of Tang, 13 1&N Dec. 691 (BIA 1971).




3. To establish aprimafacie case, statements alleging illegality must be
specific and detailed, not general, conclusory, or based on conjecture. They
must be based on personal knowledge, not merely the allegations of
counsel. Matter of Wong, 13 &N Dec. 820 (BIA 1971).

4. In addition to establishing a prima facie case, a motion to suppress
evidence must enumerate the articles to be suppressed. Matter of Wong, 13
&N Dec. 820 (BIA 1971).

5. Where a party wishes to challenge the admissibility of a document
allegedly obtained in violation of the due process clause of the Fifth
Amendment, the offering of an affidavit which describes how the
document or the information therein was obtained is not sufficient to
sustain the burden of establishing a primafacie case. If an affidavit is
offered which, if accepted as true, would not form a basis for excluding the
evidence, the contested document may be admitted into the record. If the
affidavit is such that the facts alleged, if true, could support a basis for
excluding the evidence in question, then the claims must also be supported
by testimony. Matter of Barcenas, 19 I&N Dec. 609 (BIA 1988).

6. Even where certain evidence may have been acquired in violation of due
process, the identity of the alien is not suppressible. INS v. L opez-
Mendoza, 468 U.S. 1032 (1984); Bilokumsky v. Tod, 263 U.S. 149 (1923);
Matter of Ramirez-Sanchez, 17 1&N Dec. 503 (BIA 1980); Matter of
Sandoval, 17 1&N Dec. 70 (BIA 1979). Therefore, arespondent is not
justified in refusing to identify himself at a deportation hearing.

In an unpublished decision, the BIA noted that neither the respondent nor
his counsel objected at the outset of each of his hearings when the
Immigration Judge identified the respondent by name and indicated that he
was present each time. While counsel motioned the Immigration Judge to
allow the respondent to refuse to identify himself, the Board held that such
amotion does not effectively amount to adenial by the respondent of this
true identity. The Board concluded that either the respondent's silence or
lack of objection to the Immigration Judge's identifying the respondent by
name are sufficient inferences that the respondent was correctly identified
asthe aien in the deportation proceedings.

F. THE DOCTRINE OF EQUITABLE ESTOPPEL

1. Equitable estoppel isajudicially devised doctrine which precludes a party
to alawsuit, because of some improper conduct on that party's part, from



asserting aclaim or defense, regardless of its substantive validity. Matter of
Hernandez-Puente, 20 1&N Dec. 335 (BIA 1991) (citing Phelpsv. Federal
Emergency Management Agency, 785 F.2d 13 (1st Cir. 1986)).

2. The Supreme Court has recognized the possibility that the doctrine of
equitable estoppel might be applied against the government in a case where
it is established that its agents engaged in "affirmative misconduct.” INSv.
Hibi, 414 U.S. 5 (1973); Montanav. Kennedy, 366 U.S. 308 (1961).
However, the Supreme Court has not yet decided whether "affirmative
misconduct” is sufficient to estop the government from enforcing the
immigration laws. INSv. Miranda, 459 U.S. 14 (1982).

3. Some federal courts have found "affirmative misconduct” and applied
estoppel against the Government. Fano v. O'Neill, 806 F.2d 1262 (5th Cir.
1987); Corniel-Rodriguez v. INS, 532 F.2d 301 (2d Cir. 1976).

4. Estoppel isan equitable form of action and only equitable rights are
recognized. By contrast, the BIA can only exercise such discretion and
authority conferred upon the Attorney General by law. The Board's
jurisdiction is defined by the regulations and it has no jurisdiction unless it
Is affirmatively granted by the regulations. Therefore, the BIA and
Immigration Judges are without authority to apply the doctrine of equitable
estoppel against the INS so asto preclude it from undertaking a lawful
course of action that it is empowered to pursue by statute and regulation.
Matter of Hernandez-Puente, 20 &N Dec. 335 (BIA 1991).

G. THE DOCTRINE OF COLLATERAL ESTOPPEL OR RES JUDICATA

1. Ingeneral

a. Thedoctrine of collateral estoppel precludes parties to ajudgment
on the meritsin aprior suit from relitigating in a subsequent suit
Issues that were actually litigated and necessary to the outcome of
the prior suit. Matter of Fedorenko, 19 I&N Dec. 57 (BIA 1984).

b. The doctrine of collateral estoppel generally appliesto the
government as well asto private litigants. 1d.

c. Thedoctrine of collateral estoppel may be applied to preclude
reconsideration of an issue of law, aswell asfact, so long as the
Issue arises in both the prior and subsequent suits from virtually
identical facts and there has been no change in the controlling law.



ld.

d. The doctrine of collateral estoppel applies in deportation
proceedings when there has been a prior judgment between the
parties that is sufficiently firm to be accorded conclusive effect, the
parties had afull and fair opportunity to litigate the issues resolved
by and necessary to the outcome of the prior judgment, and the use
of collateral estoppel isnot unfair. Id.

e. Thelanguage in section 242(b) of the Act, which provides that
deportation proceedings shall be "the sole and exclusive procedure
for determining the deportability of an alien," does not preclude the
use of collateral estoppel in a deportation proceeding. Rather, this
language was intended to exempt deportation proceedings from the
provisions of any other law, most particularly the Administrative
Procedure Act of June 11, 1946, 60 Stat. 237, repealed by Pub. L.
No. 89-554, 80 Stat. 378 (1966). 1d.

f. Under the doctrine of collateral estoppel, a prior judgment
conclusively establishes the "ultimate facts' of a subsequent
deportation proceedings, i.e., those facts upon which an aien's
deportability and eligibility for relief from deportation are to be
determined. Collateral estoppel also precludes reconsideration of
Issues of law resolved by the prior judgment, so long asthe issuesin
the prior suit and the deportation proceedings arise from virtually
identical facts and there has been no change in the controlling law.
Id.

2. Decisionsin Criminal Proceedings

a. The adverse judgment of acourt in acriminal proceeding is binding
in deportation proceedings in which the respondent was the
defendant in the criminal case and in which the issue is one that was
also anissuein the criminal case. Matter of Z-, 51&N Dec. 708
(BIA 1954).

b. Where arespondent has been convicted in a criminal proceeding of
aconspiracy to violate section 275 of the Act (entry without
inspection or by willfully false or misleading representation or the
willful concealment of a material fact) but the indictment does not
contain an allegation that the respondent procured a visa by fraud,
his conviction will not, under the doctrine of collateral estoppel,



establish his deportability as an alien who procured a visa by fraud.
Matter of Marinho, 10 &N Dec. 214 (BIA 1962, 1963).

. An alien attempting to enter the United States by presenting afalse
Alien Registration Card, and who was paroled for prosecution and
thereafter convicted in a criminal proceeding of aviolation of
section 275 of the Act (8 U.S.C. § 1325 - illegal entry), is not
properly placed in exclusion proceedings. Although the applicant
was paroled into the United States, he was prosecuted and convicted
of illegal entry. Therefore, an exclusion proceeding will be
terminated because, under the doctrine of collateral estoppel, the
INSis prevented from denying that the applicant made an entry.
Matter of Barragan-Garibay, 15 &N Dec. 77 (BIA 1974).

. The definition of the term "entry" in former section 10l(a)(13) of the
Act appliesto both the criminal provisions of section 275 of the Act
and the deportation provisions of (former) section 241(a)(2) of the
Act. The definition of "entry" in section 10l(a@) (13) of the Act was
interpreted in Rosenberg v. Fleuti, 374 U.S. 449 (1963). Since the
respondent was convicted of illegal entry in acriminal proceeding,
that decision is dispositive of any possible Fleuti issue, and the
respondent is collaterally estopped from relitigating the issue of
illegal entry in a subsequent deportation proceeding. Matter of Rina,
151&N Dec. 346 (BIA 1975).

. Where arespondent has been acquitted on a criminal charge, one of
the essential elements of which was alienage, the doctrine of
collateral estoppel does not preclude litigation of the question of his
alienage in subsequent deportation proceedings because of the
difference in the burden of proof applicable to criminal proceedings
and to deportation proceedings. Matter of Perez-Valle, 17 I&N Dec.
581 (BIA 1980).

. An applicant in exclusion proceedings is estopped from contending
that he was brought to the United States against hiswill where, in
criminal proceedings for attempted smuggling of heroin into the
United States, the court considered the same contention and found
that the applicant came to the United States voluntarily. An
applicant in possession of avisafor entry into the United States,
destined to the United States, voluntarily arriving in the United
States, and submitting his luggage for inspection by Customs
officials, must be considered an applicant for admission. Matter of



Grandi, 13 1&N Dec. 798 (BIA 1971).

g. Ordinarily a court decision may be resjudicata or operate as a
collateral estoppel in a subsequent administrative proceeding. When
arespondent presented a fraudulent offer of employment with his
application for an immigrant visa, however, and was later convicted
inacriminal proceeding of a conspiracy to violate 18 U.S.C. 8§ 1001
(making false statements or using false writings), because of the
issue of materiality the doctrine of collateral estoppel does not estop
the respondent from denying that he was excludable at entry under
(former) section 212(a)(19) of the Act [procured visa by fraud or
willfully misrepresenting a material fact] or (former) section 212
(8)(20) of the Act [immigrant not in possession of avalid immigrant
visa]. In a deportation proceeding, the test of materiality is whether
the matter concealed concerned a ground of inadmissibility. See
Matter of S and B-C-, 9 1&N Dec. 436 (BIA 1960; A.G. 1961). Ina
criminal case (in those jurisdictions where materiality is required),
the test of materiality is merely whether the false statement could
affect or influence the exercise of agovernmental function. An offer
of employment is not legally required as an absolute condition for
the issuance of an immigrant visa. The purpose of such a document
Ismerely to assist the Consul in the determination of whether to
issue the visa. Therefore, the respondent's misrepresentation was not
material and heis not deportable for being excludable at entry.
Matter of Martinez-Lopez, 10 I1&N Dec. 409 (BIA 1962; A.G.
1964).

3. Decisionsin Denaturalization Cases

a. Under the doctrine of collateral estoppel, a prior denaturalization
judgment conclusively establishes the "ultimate facts" of subsequent
deportation proceedings, i.e. those facts upon which an alien's
deportability and eligibility for relief from deportation are to be
determined. The doctrine precludes reconsideration of issues of law
resolved by the prior judgment, so long as the issues in the prior suit
and the deportation proceedings arise from virtually identical facts
and there has been no change in the controlling law. Matter of
Fedorenko, 19 1&N Dec. 57 (BIA 1984).

b. Where one of the principal issuesin a denaturalization suit was
whether the respondent had been a member of the Communist Party
from 1930 to 1936, and thisissue was litigated and was essential to



the court's determination resulting in ajudgment revoking
citizenship, by the doctrine of collateral estoppel the finding by the
court in the denaturalization suit was conclusive in the subsequent
deportation proceeding involving a charge based upon alike period
of membership in the Communist Party. Matter of C-, 8 1&N Dec.
577 (BIA 1960).

¢. Under the doctrine of collateral estoppel, afinding by a
denaturalization court, which was essential to its judgment, that the
respondent was a member of the Communist Party from 1937 to
1945 is conclusive in subsequent deportation proceedings. Matter of
T-,91&N Dec. 127 (BIA 1960).

4. Decisionsin Extradition Proceedings

Decisions resulting from extradition proceedings are not entitled to res
judicata effect in later proceedings. The parties to an extradition proceeding
are not the same as in a deportation proceeding since the real party in
interest in extradition proceedings is the foreign country seeking the
respondent's extradition, not the United States. Also, the res judicata bar
goes into effect only where avalid, final judgment has been rendered on
the merits. It iswell established that decisions and orders regarding
extraditability embody no judgment on the guilt or innocence of the
accused, but serve only to insure that his culpability will be determined in
another forum. While deportation proceedings also do not serve to decide
an alien's guilt or innocence of a crime, those cases holding that extradition
decisions do not bind judicial bodiesin later criminal proceedings are al'so
applicable to subsequent deportation proceedings. The issuesinvolved in a
deportation hearing differ from those involved in an extradition case, and
resolution of even acommon issue in one proceeding is not binding in the
other. Therefore, a magistrate's decision in extradition proceedings that the
crimes committed by the respondent in aforeign country were political
crimes barring his extradition does not bind the BIA. Matter of McMullen,
17 1&N Dec. 542 (BIA 1980).

5. Decisionsin Declaratory Judgment Cases

A suit under section 503 of the Nationality Act of 1940 for ajudgment
declaring the respondent to be a national of the United Statesis not the
same cause of action as a proceeding to deport the respondent. Hence, the
doctrine of collateral estoppel cannot be invoked in the deportation
proceeding as settling the issue of alienage, notwithstanding the court's



dismissal of the declaratory judgment suit. In his action for ajudgment
declaring him to be anational of the United States, the respondent has the
burden of proving his case by a preponderance of the evidence. In
deportation proceedings, the INS has the burden of proving alienage, and
where it is shown that the respondent acquired United States citizenship by
birth in the United States, the INS must prove expatriation by clear,
unequivocal, and convincing evidence. Because of the different burden of
proof involved, the doctrine of collateral estoppel does not render
conclusive in deportation proceedings the findings as to expatriation made
by the court in dismissing the respondent's suit for a declaratory judgment.
Matter of H-, 7 1&N Dec. 407 (BIA 1957).

6. Decisionsin Prior Deportation Proceedings or Other Administrative
Decisions

The doctrine of res judicata does not apply to administrative decisions of
the Executive Branch. Matter of M-, 8 I&N Dec. 535 (BIA 1960); Matter
of K-, 31&N Dec. 575 (BIA 1949). Therefore, an alien found not to be
deportable by the BIA is subject to subsequent deportation proceedings by
reason of a changed interpretation of the pertinent statutes together with an
additional criminal conviction of the respondent. Matter of K-, supra.

7. Miscellaneous Cases

a. Thefact that a respondent was inspected and erroneously admitted
to the United States by an INS officer does not operate to estop the
INS from instituting a deportation proceeding against the
respondent if it is later discovered that he was excludable at the time
of hisadmission. Matter of Khan, 14 1&N Dec. 397 (BIA 1973);
Matter of Polanco, 14 1&N Dec. 483 (BIA 1973).

b. A respondent admitted for permanent residence in possession of an
immigrant visaissued to him as the spouse of a United States citizen
upon the basis of a visa petition approved by the INS subsequent to
the commencement but prior to the conclusion of deportation
proceedings instituted against his wife which resulted in a
determination, ultimately sustained by the United States Court of
Appeals, that she was not in fact a citizen of the United Statesis not
immune to deportation proceedings. Notwithstanding that the visa
petition approval may have been an erroneous act, there was no
"affirmative misconduct,” and the INS is not estopped in subsequent
deportation proceedings against the respondent from showing that



his wife was not a citizen. The fact that aformal decision was made
on the visa petition does not, by itself, give substantial weight to the
respondent's estoppel argument. The approval of the petition was by
no means afinal determination of the citizenship claim of the
respondent's wife. Matter of Morales, 15 &N Dec. 411 (BIA 1975).
This decision was based on alack of equitable estoppel rather than
on the doctrine of collateral estoppel. Under the doctrine of
collateral estoppel, the respondent was not a party to the previous
visa petition proceeding. Asto the deportation proceedings brought
against hiswife, the doctrine of collateral estoppel might not apply
because the burden of proof may be different in visa petition
proceedings than in deportation proceedings.

c. Since applicants are not entitled to immediate relative status on the
basis of claimed adoption in the Y emen Arab Republic (which does
not recognize the practice of adoption), the INSis not estopped
from excluding them under (former) section 212(a)(20) of the Act
as immigrants not in possession of valid immigrant visas
notwithstanding the erroneous approval of visa petitions according
them immediate relative status. Not only isthe INS empowered to
make a redetermination of an applicant's admissibility upon arrival
at aport of entry with an immigrant visa, it is under an absolute
duty to do so. See INA 88 204(e) and 235(b); see also Matter of
Mozeb,15 1&N Dec. 430 (BIA 1975).

H. ADMINISTRATIVE NOTICE

1. Although immigration proceedings are not bound by the Federal Rules of
Evidence, reference is made to the Federal Rules of Evidence for the
purposes of definition and background.

2. Rule 201(b) provides that ajudicially noticed fact must be one not subject
to reasonable dispute in that it is either: (1) generally known within the
territorial jurisdiction of thetria court; or (2) capable of accurate and ready
determination by resort to sources whose accuracy cannot reasonably be
guestioned.

3. Rule 201(c) providesthat judicial notice is discretionary and a court may
take judicial notice, whether requested or not. Rule 201(d) discusses when
judicial notice is mandatory and provides that a court shall take judicial
notice if requested by a party and supplied with the necessary information.



4. Rule 201(e) discusses the opportunity to be heard and states that a party is
entitled upon timely request to an opportunity to be heard asto the
propriety of taking judicial notice and the tenor of the matter noticed. It
goes on to state that in the absence of prior notification, the request may be
made after judicial notice has been taken.

5. TheBIA hasheld that it iswell established that administrative agencies
and the courts may take judicial (or administrative) notice of commonly
known facts. Matter of R-R-, 20 I&N Dec. 547 (BIA 1992)(citing Ohio
Bell Telephone Co. v. Public Utilities Commission, 301 U.S. 292 (1937)).

6. Theissue of administrative notice arises most often in the asylum context,
and the BIA has held that it may take administrative notice of changesin
foreign governments. Matter of R-R-, 20 &N Dec. 547 (BIA 1992)(citing
Wojcik v. INS, 951 F.2d 172 (8th Cir. 1991)); Janusiak v. INS, 947 F.2d 46
(3d Cir. 1991); Kapciav. INS, 944 F.2d 702 (10th Cir. 1991);
Kaczmarczyk v. INS, 933 F.2d 588 (7th Cir.), cert. denied, 502 U.S. 981
(1991); Kubon v. INS, 913 F.2d 386 (7th Cir. 1990).

7. The United States Court of Appeals for the Ninth Circuit (Ninth Circuit)
has held that it isimproper for the BIA to take administrative notice of
changed conditionsin a particular country unless the respondent is given an
opportunity to dispute whether notice should be taken and an opportunity
to present contrary evidence. Castillo-Villagrav. INS, 972 F.2d 1017 (9th
Cir. 1992). The Ninth Circuit allowed the BIA to take administrative notice
of the change of government in Poland in Acewicz v. INS, 984 F.2d 1056
(9th Cir. 1993), because the respondent had ample opportunity to introduce
evidence regarding the effect of the change in government. Comparing
these two cases, the BIA concluded that it may take administrative notice
of a change in conditions of a country, even in cases within the Ninth
Circuit, when the respondent acknowledges the Board's authority to take
administrative notice and discusses the changed circumstances on appeal.
Matter of H-M-, 20 1&N Dec. 683 (BIA 1993). In 1994, the Ninth Circuit
reversed another BIA decision for the same reasons as set forth in Castillo-
Villagra, supra. See Kahssai v. INS, 16 F.3d 323 (9th Cir. 1994).

8. The United States Court of Appeals for the Tenth Circuit has also held that
the BIA's denial of asylum based on facts administratively noticed without
notifying the respondent and providing an opportunity to be heard violates
the respondent's right to due process. Llana-Castellon v. INS, 16 F.3d 1093
(10th Cir. 1994).




I. ITEMSWHICH ARE NOT EVIDENCE

1. The arguments of counsel and statements made in abrief or on a Notice of
Appea are not evidence and therefore not entitled to any evidentiary
weight. See INS v. Phinpathya, 464 U.S. 183 (1984); Matter of M/V
"Runaway", 18 I&N Dec. 127 (BIA 1981); Matter of Ramirez-Sanchez, 17
&N Dec. 503 (BIA 1980).

2. Inan unpublished decision, the BIA held that a copy of an unpublished
BIA decision presented to an Immigration Judge for the purpose of
supporting the INS argument that certain published Board precedents
should be applied to a respondent's case, does not constitute "evidence" so
that the alien has aright to examine it or object to it under 8 C.F.R. §
242.16(a) (1997).

3. Evidence first submitted on appeal and not offered at the trial level isnot
considered by the BIA unlessit is considered as part of amotion to
remand. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988); Matter of
Arias, 19 1&N Dec. 568 (BIA 1988); Matter of Obaigbena, 19 &N Dec.
533 (BIA 1988); Matter of Estime, 19 I& N Dec. 450 (BIA 1987).
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CHAPTER TWO

TELEPHONIC HEARINGS/ TELEVIDEO HEARINGS

. OVERVIEW

A. GENERALLY

1.

Traditionaly, telephonic hearings are conducted at the Immigration Court
having administrative control (Administrative Control Office) by the
presiding Immigration Judge by telephone to a detail city where the INS
and the alien are present. As ageneral rule, these are master calendar and
custody/bond hearings. Contested full evidentiary hearings on the merits
may be conducted telephonically only with the consent of the alien. The
alien isadvised of her rights and pleadings of the alien are taken on the
record by atape recorder at the Administrative Control Office. In some
Instances, the case may be heard and completed on the merits. In other
Instances, the case is scheduled for an individual hearing on a date when
the Immigration Judge visits the detail city.

Recently, the Institutional Hearing Program (IHP) has utilized telephonic
hearings more extensively in state correctional institutions. Telephonic
hearings in the IHP provide severa benefits, including limiting the
necessity of prisoner movement, thereby enhancing security, and
improving the ability of counsel to represent detained aliens. State
corrections officers act as a part of the Court by distributing forms,
moving aliens and in general taking direction from the Judge during the
proceedings.



3. TeleVideo hearings are conducted in much the same way except that the
Judge can see what is happening in the hearing room instead of relying
what she hears over a speaker telephone. TeleVideo hearings are being
successfully conducted on aregular basis in state correctional facilitiesin
Florida and Texas, and expansion of the program is planned. The Illegal
Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA)
specifically authorizes TeleVideo hearings. INA 8§ 240(b)(2)(A)(iii), as
added by IIRIRA.

B. ADVANTAGES

Telephonic hearings are an effective and efficient way for the Court to do
business. They are cost effective as they require no travel or per diem
expenditures. They enable Judges to resolve many minor or uncontested cases.
Further, they help to more effectively utilize the Court's time when visiting a
detail city. All cases convened by the Immigration Judge at a detail city are
individual cases on the merits where a dispute exists among the parties.
TeleVideo hearings can, in the Judge's discretion, eliminate the need for in-
person hearings. This resultsin a more efficient use of a Judge's calendar time.

C. CONTROL OF PROCEEDINGS BY THE IMMIGRATION JUDGE

1. Itisessential that the Immigration Judge maintain full control of the
proceedings telephonically and via TeleVideo. For example, an alien that
Is unrepresented may be subject to prompting by others should the Judge
have failed to state at the outset how the proceedings will be conducted.

a. Itisrecommended that the Judge announce prior to the calling of
the first case for the day what she expects of the parties on the
other end. The Judge sets the tone for the proceedings on the other
end. All parties on the other end must be instructed to speak loudly
and clearly. A test should be done with the tape recorder both in the
courtroom and on the other end to make certain that the parties are
being properly recorded to avoid transcriptions that have a number
of "indiscernible" notations on them.

b. Testsof recording equipment and sound should also be conducted
with TeleVideo equipment as well to make certain that an audible
and accurate transcription of the proceedingsis being created.

2. Inthe event that an order isissued or a case reset as a part of the
telephonic proceeding, care must be taken to have the respondent present



for the purpose of receiving averbal advisal of rights, including failure to
appear for a subsequent hearing, failure to depart in compliance with a
grant of voluntary departure, and that failure to appear for deportation.
The person with the alien at the other end will have to furnish the written
advisals after the Judge has given the oral advisals. Written advisals under
[IRIRA are given in the English language and no other.

D. AUTHORITY

Section 240(b) of the Act, as added by [IRIRA makes specific statutory
provisions for both telephonic hearings and video conference hearings. Under
IIRIRA an alien does not have the right to an in-person hearing where video
conferencing equipment is used.

1. Backaground: Exclusion, Deportation and Rescission.

a. Prior regulations a 8 C.F.R. § 3.25(c) (1995) provided that: "An
Immigration Judge may conduct hearings via video electronic
media or by telephonic mediain any proceeding under 8 U.S.C. 88
1226, 1252, or 1256, except that contested full evidentiary hearings
on the merits may be conducted by telephonic media only with the
consent of the alien."

b. Following sections 240(b)(2)(A) and (B) of the Act as added by
IIRIRA, the regulations now distinguish between video electronic
media hearings and telephonic hearings, and do not require consent
to the video electronic media hearings. Therefore, for removal
proceedings, video electronic media hearings are within the
discretion of the Immigration Judge. The current regulation at 8
C.F.R. § 3.25(c) (2000) provides that:

An Immigration Judge may conduct hearings through video
conference to the same extent as he or she may conduct hearingsin
person. An Immigration Judge may also conduct a hearing through
atelephone conference, but an evidentiary hearing on the merits
may only be conducted through a tel ephone conference with the
consent of the alien involved after the alien has been advised of the
right to proceed in person or, where available, through a video
conference, except that credible fear determinations may be
reviewed by the Immigration Judge through a telephone conference
without the consent of the alien.



c. Itisasoimportant to be aware that the United States Court of
Appeals for the Ninth Circuit determined in 1989 that section
242(b) of the Act required that deportation hearings be conducted
with the hearing participants in the physical presence of the
Immigration Judge, and that "telephonic hearings by an
Immigration Judge, absent consent of the parties, smply are not
authorized by statute." Purbav. INS, 884 F.2d 516, 518 (9th Cir.
1989). This view has thus been incorporated into the statute at
section 240(a)(2)(B) of the Act for purposes of removal
proceedings.

2. Custody/Bond

a. Regulationsat 8 C.F.R. § 3.19 (2000) permits an Immigration
Judgein hisor her discretion, to conduct custody/bond
determination by telephone.

b. Itisthe policy of the Office of the Chief Immigration Judge (OCIJ)
to conduct all master calendar hearingsin detail cities
telephonically. The reasons for this are set forth in paragraph B
above. Bond hearings require immediate attention and therefore are
always conducted telephonically to detail cities unless the
Immigration Judge is present at the detail city when arequest for a
custody/bond hearing is made.

E. CREDIBILITY AND DUE PROCESS CONCERNS

1. The demeanor of witnesses in telephonic hearings, despite the inability to
observe the appearance of the witness, can still be judged by other factors,
such asthe inherent plausibility of the testimony, the tenor of the witness's
voice, inconsistencies and contradictions in testimony and specificity of
testimony. See, e.g., Babcock v. Unemployment Division, 696 P.2d 19, 21
(1985).

2. Although the subject of an administrative hearing has the right to give oral
testimony, actual physical presenceis not required. See Goldberg v. Kelly,
397 U.S. 254, 268-69 (1970); Kansas City v. McCoy, 525 S.W.2d 336
(Mo. 1975).

1. TELEPHONIC HEARING CHECKLIST




A. PRE-HEARING (Master/Individual)

1. Proceedings may not commence until the charging document has been
received by the Immigration Court having administrative control over the
city or site where the hearing isto be held. See 8 C.F.R. § 3.14(a) (2000)
The exception to thisrule is the conducting of a bond/custody hearing
which may be held before the Immigration Court receives the charging
document. Note that the respondent must have been served with the
charging document for all hearings except for bond/custody proceedings.

2. Prior to the telephonic hearing date the Immigration Judge should
encourage parties to conduct a pre-trial conference to reach stipulations
and narrow issues for consideration by the Court. Thiswill shorten the
length of the hearing.

3. Require all parties to exchange documentary evidence and other
documentation.

4. Ad-hoc telephonic conferences can be useful to ensure that all parties are
ready to proceed as scheduled at a detail city. This mechanism is a useful
tool when a caseison acall-up calendar and before the Immigration Judge
to determine if applications have been timely filed and/or a Form 1-130 or
Form 1-751 has been properly adjudicated by INS.

B. PRIOR TO COMMENCEMENT OF HEARING

1. Ensurethat the parties and the interpreter (if oneis present) are all
positioned so that you can hear them clearly through the speaker and they
can hear you. Thiswill also afford an opportunity to check the clarity of
the connection.

2. Many connections will be made by means of atelecommunications
satellite. This means that the speaker's voice must travel to the satellite for
retransmission to the receiving phone. This entire procedure takes only
about three seconds but it isimportant that you instruct the parties to pause
three seconds before speaking, thus ensuring that the entire statement is
recorded. Instruct the parties to identify themselves before speaking.

1. HEARING PROCEDURE

A. GENERALLY




. Start the recorder and make the usual opening statement for the record,
reciting the name and "A" number of the case, the date of hearing, your
name, the names of the representatives and the name and language of the
interpreter. It is also appropriate to state for the record that the hearing is
being held telephonically, giving your location and the location of the
parties.

. Proceed as though conducting an in-person hearing. See Chapters Three
(Bond/Custody Hearings), Four (Exclusion Hearings), Five (Deportation
Hearings), and Seven (Removal Proceedings). Inform the aien of hisor

her right to be able to hear all of the proceedings.

. It would then be appropriate to have the parties state any stipulations for
the record.

. Mark the exhibits. The first exhibit for the record is almost always the
charging document. Mark it in evidence, stating for the record that you
have done so.

. Schedule a date for the individual hearing (next available date when you
or another detail judge will be sitting in the detail city) and give notice of
date, time, and location of the hearing to the parties. In certain prison
settings security concerns of the institution may frown upon this practice,
however, in many prison settings, hearings require adjournment because
the prison custodian has failed to deliver a hearing notice. If the
Immigration Judge gives out the hearing notice, then lack of notice to the
alien ceases to be an issue. Unless untimely notice of a hearing is waived
by the alien, the statutory time frames for notice depending on the type of
proceeding must be observed, and the hearing continued if necessary.

. In instances where an individual telephonic hearing has been held:

a. Oncetherecordisfully developed asto all issues and after the
parties have rested, render your decision.

b. Usethe appropriate form to memorialize your decision. If you use
aForm EOIR-6 or 7, you must dictate a complete oral decision
unless the alien accepts your decision and waives appeal. If
appropriate, enter awritten form order, clearly stating the reasons
for your decision. Give the alien the appeal date, have the party on
the other end serve the alien with the appeal form as well asthe fee



waiver form and serve copies of your order on the parties by mail.

c. Itisrecommended that you staple ayellow "Rush--Detained at
Government Expense” card on the front of the ROP. Certain
unscrupul ous attorneys and representatives have been known to file
appeal s checking the "non-detained" box on the appeal form
attempting to secure release of an alien in custody. When the ROP
is properly noted as a detained case, an appeal if filed timely is
placed on afast track at the BIA.

d. Oncethe decision is entered, ascertain which party, if any, wishes
to reserve appeal. If appedl is reserved, the forms should be given
to the respondent or counsel and have the record reflect that this
has been done. Then, close the hearing. It is recommended that in
all settings that the Judge furnish appeal forms directly to the alien
and explain the process to the alien. The BIA is now strictly
imposing filing deadlines and appeals are routinely dismissed if
they are not timely filed. Attorneys many times are the worst
violators of following filing deadlines.

IV. POST HEARING ACTIONS

A. SERVICE OF DECISION

1. If you have entered a summary written decision on Form EOIR-6 or 7, or
other form at your location, ensure that copies of the decision are mailed
to the parties immediately, and that the appeal date is clearly noted on the
lower left hand corner of the order. If appeal iswaived, circle on the order
that appeal has been waived by both parties. This has great significance as
when appeal iswaived, the order becomes administratively final. See
Matter of Shih, 20 1&N Dec. 697 (1993); see dso Matter of J-J-, 21 I&N
Dec. 976 (BIA 1997).

2. If you have rendered an oral decision, you should prepare a memorandum
of the decision and serve it on both parties. The ANSIR system has
separate memorandum of decision forms for Exclusion, Deportation, and
Removal.

B. MISCELLANEOUS

The normal clerical procedures should be completed, including the posting of the



hearing calendar, assembly of the exhibits, putting all tapes in the tape envelope,
and instructing the clerk on the disposition of closed files. In the case the use of a
contract interpreter, (you most likely will not have a Court interpreter present) the
burden is on you to get the file to the correct place.

V. BOND/CUSTODY TELEPHONIC/TELEVIDEO HEARING PROCEDURE

A. GENERALLY

1. Application to review bond determinations must be made to one of the
following Courtsin this order: (1) Where the alien is detained; (2) to the
Immigration Court having jurisdiction over the place of detention; (3) the
Immigration Court having administrative control over the case; or (4) to
the Office of the Chief Immigration Judge for designation of an
appropriate Immigration Court. 8 C.F.R. § 3.19(c) (2000).

2. The hearing need not be recorded. See Matter of Chirinos, 16 &N Dec.
276 (BIA 1977). Generally the bond/custody hearing is not recorded
unless the hearing is complicated, testimony is taken, and the Judge feels it
appropriate to record. If the hearing is recorded, follow the procedure
outlined in section |11 of this chapter.

3. Advisethe alien of the nature and purpose of the proceedings and her legal
rights, including service of List of Free Legal Services Providers. Verify
that the alien has requested a bond/custody redetermination hearing and
instruct the parties on how you wish them to proceed. It is suggested that
the Judge advise the alien that the request for a redetermination of the
bond/custody can result in an increase as well as a decrease in the bond
amount.

4. Specificaly, you should determine what the alien is seeking -- the
reduction of bond and/or changes in conditions, and the reasons why
reduction and/or change is appropriate. Y ou should also determine the
position of the INS and why the INS has taken that position.

5. Avoid the tendency toward aformal hearing unlessyou fedl it critical to
the decision. Bond hearings should be brief. The Transitional Period
Custody Rules (TPCR) expired on October 9, 1998. As of thiswriting,
Congress has made no provision to extend these rules. Generally, INS
must pick up an alien after the conclusion of the hearing and hold the alien
without bond until removal. Certain exceptions exist, however, they apply
to aliens that cannot be readily removed from the United States. After



October 9, 1998, the INA as amended by 1IRIRA imposes the duty of
detention on the INS in amost all circumstances.

6. Asan option, you may wish to use a Custody Redetermination
Questionnaire that you have designed based on the factors and cases
presented in this chapter.

7. Render your decision and record your order on Form EOIR-1, advising
parties of appeal rights.

8. Follow regular post-trial procedures and serve the order on parties by mail.

B. APPEAL RIGHTS

1. If an appedl istaken, it isrequired that you make a written memorandum
of your oral decision for review by the Board of Immigration Appeals.

2. Nofeeisrequired for abond appeal.
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CHAPTER THREE

BOND AND CUSTODY HEARINGS

. OVERVIEW

A. APPLICATION BEFORE AN IMMIGRATION JUDGE

The controlling provisions for bond/custody redetermination hearings before an
Immigration Judge are found at INA § 236; 8 C.F.R. 88 3.19 and 236.1 (2000).
The bond hearing is separate and apart from, and shall form no part of the
removal hearings. 8 C.F.R. 8§ 3.19(d) (2000). The application for a bond
redetermination hearing is made to one of the following offices, in the following
order prescribed at 8 C.F.R. § 3.19:

1. If thealien is detained, to the Immigration Court that has jurisdiction over
the place of detention. Note: the filing of a charging document is not a
prerequisite to bond hearing jurisdiction. See Matter of Sanchez, 20 I&N
Dec. 223, 225 (BIA 1990);

2. Tothe lmmigration Court that has administrative control over the case.
See 8 C.F.R. §3.13 (2000); or,

3. Tothe Office of the Chief Immigration Judge (OCIJ) for designation of
the appropriate Immigration Court to accept and hear the application.



B. TIME

1. After the Service makesitsinitial custody determination, and

2. Before an administratively final order of deportation or removal. 8 C.F.R.
88 236.1, 3.19 (2000); Matter of Uluocha, 20 1&N Dec. 133, 134 (BIA
1989); Matter of Sanchez, 20 I&N Dec. 176, 177 (BIA 1981); Matter of
Vea, 181&N Dec. 171, 173 (BIA 1981) .

C. SUBSEQUENT HEARING

The Immigration Judge may conduct a subsequent custody hearing so long as the
request is made in writing and based on a showing that the alien's circumstances
have changed materially since the initial bond redetermination hearing. 8 C.F.R. 8§
3.19(e) (2000); Matter of Uluocha, 20 1&N Dec. 133 (BIA 1989).

D. WHILE A BOND APPEAL ISPENDING

When appropriate, an Immigration Judge may entertain a bond redetermination
request, even when a previous bond redetermination by the Immigration Judge
has been appealed to the Board of Immigration Appeals (BIA). Matter of Valles,
21 1&N Dec. 769 (BIA 1997). If abond redetermination request is granted by an
Immigration Judge while abond appeal is pending with the BIA, the appeal is
rendered moot. Id. If an Immigration Judge declines to change the amount or
conditions of bond, the Service must notify the BIA in writing, with proof of
service on the opposing party, within 30 days, if it wishes to pursueits original
bond appeal. 1d.

E. NON-MANDATORY CUSTODY ALIENS

1. For non-mandatory custody aliens, Immigration Judges can: (1) continue
to detain; or (2) release on bond of not less than $1,500.00. Note:
Immigration Judges do not have authority to consider or review INS parole
decisions.

2. It appears from the language of the statute that ordering release on the
alien's own recognizance is no longer an option.

3. However, the IIRIRA regulation on bond provides that the alien may
petition the Immigration Judge for "amelioration of the conditions under
which he or she may be released. . .the Immigration Judge is authorized to



exercise the authority in section 236 of the Act to detain the alienin
custody, release the alien, and determine the amount of bond, if any, under
which the respondent may released.” 8 C.F.R. § 236.1(d) (2000) (emphasis
added).

a. Query: Istheregulation in conflict with the statute? If so, which
controls?

b. In considering thisissue of possible "OR" release, remember that
section 242(b) of the Act, which governed release of alien before
the advent of 1IRIRA, had aimost identical language to the present-
day section 236 of the Act. The jurisprudence arising under the old
law stood for the general proposition that an alien should not be
held for bond unless the alien is athreat or a poor risk to appear for
hearing. Thereis nothing expressed in IIRIRA that requires a
contrary ruling.

. Under BIA case law addressing general bond provisions of prior law, an
alien ordinarily would not be detained unless he or she presented a threat
to national security or arisk of flight. See Matter of Patel, 15 I1&N Dec.
666 (BIA 1976). By virtue of 8 C.F.R. 8 236.1(c)(8) (2000), a criminal
alien must demonstrate that he is not a threat to the national security, that
his release would not pose a danger to property or persons, and that heis
likely to appear for any future proceedings. Matter of Adeniji, Interim
Decision 3417 (BIA 1999).

. Juveniles (i.e., under 18) have special conditions of release. See 8 C.F.R. §
236.3 (2000).

a. Juveniles, in addition to having monetary bond, will have
conditions of release in that they can only be released, in order of
preference, to :

I. aparent,
ii. legal guardian, or
lii. adult relative.

b. The regulation governing juvenile conditions of release is quite
detailed and specific. There is no authority for the Immigration



Judge to fashion independent conditions of release.

F. MANDATORY CUSTODY ALIENS

1. The Immigration Court has no bond/custody redetermination authority
over those aliens defined in section 236(c)(1) of the Act unlessit falls
within the enumerated exception. The exception provides that the alien
may be released if it is necessary to provide protection to awitness, a
potential witness, a person cooperating with an investigation into major
criminal activity, or to protect an immediate family member of such
witness. The alien must satisfy the Attorney General that he or she will not
pose a danger to the safety of other persons or of property and islikely to
appear for hearings.

2. However, an alien may request a hearing before an Immigration Judge to
contest the INS determination that he or she is subject to mandatory
detention under section 236(c)(1) of the Act. See 8 C.F.R. 88
3.19(h)(2)(ii), 3.19(h)(2)(ii) (2000).

3. Anadlienisnot subject to mandatory detention under section 236(c) of the
Act if he was released from his non-Service custodial setting on or before
October 1998, the expiration date of the Transition Period Custody Rules.
Matter of Adeniji, Interim Decision 3417 (BIA 1999).

4. Section 236(c)(1) of the Act provides that the Attorney General shall take
into custody any alien when the alien is released, without regard to
whether the alien is released on parole, supervised release, or probation,
and without regard to whether the alien may be arrested or imprisoned
again for the same offense, who-

a. Isinadmissible by reason of having committed any offense covered
in section 212(a)(2) of the Act. Thisincludes:

Conviction or sufficient admission of CIMT
Conviction of controlled substance violation
Multiple criminal convictions with aggregate sentences of 5 years

Controlled substance traffickers and certain immediate relatives



Prostitution and commercialized vice

Certain aliensinvolved in serious criminal activity who have
asserted immunity from prosecution

Foreign government officials who have engaged in particularly
severe violations of religious freedom.

b. Isdeportable by reason of having committed any offense in section
237(a)(2)(A)(ii) [two or more CIMTS], (A)(iii) [Conviction of
aggravated felony], (B) [Conviction of controlled substance
violation; drug abusers and addicts], (C) [Conviction of firearms
offensg], or (D) [Certain enumerated convictions].

c. Isdeportable under section 237(a)(2)(A)(i) [CIMT] on the basis of
an offense for which the alien has been sentenced to aterm of
imprisonment of at least 1 year, or

d. Isinadmissible under section 212(a)(3)(B) of the Act or deportable
under section 237(a)(4)(B) of the Act [Terrorists activity].

5. Wherethe District Director has denied the alien's request for release or has
set abond of $10,000 or more, any order of the Immigration Judge
authorizing release shall be stayed upon the Service'sfiling of Form EOIR-
43 with the Immigration Court on the day the order isissued, and the
decision shall be held in abeyance pending decision on the appeal by the
BIA. 8 C.F.R. 8§ 3.19(i)(2) (2000); Matter of Joseph, Interim Decision
3387 (BIA 1999), clarified, Matter of Joseph, Interim Decision 3398 (BIA
1999).

G. AN IMMIGRATION JUDGE MAY NOT REDETERMINE CUSTODY
STATUS

1. On the Judge's own motion. Matter of P-C-M-, 20 1&N Dec. 432 (BIA
1992). The application must be made by the alien or the alien's counsel or
representative. 8 C.F.R. § 3.19(b) (2000).

2. If theaienisnot in INS custody (e.g., alien isin state custody). Matter of
Sanchez, 20 1&N Dec. 223 (BIA 1990).

3. If more than 7 days have elapsed since the alien was released from INS



custody. 8 C.F.R. § 236.1(d) (2000); Matter of Valles, 21 I1&N Dec. 769
(BIA 1997); Matter of Daryoush, 18 I1&N Dec. 352 (BIA 1982); Matter of
Sio, 18 1&N Dec. 176, 177 (BIA 1981); Matter of Vea, 18 I&N Dec. 171,
173 (BIA 1981). After the expiration of the 7-day period the respondent
may request review by the District Director. 8 C.F.R. 8§ 236.1(d)(2) (2000).

. Thefollowing aliens have no recourse to the Immigration Court for bond
hearing:

a. Thearriving alienin removal proceedings, including aliens paroled
after arrival under section 212(d)(5) of the Act;

b. Thealien in claimed status proceedings;

c. Theadlienin credible fear proceedings;

d. Thealien in exclusion proceedings;

e. Thealienin summary removal proceedings.

f. The aggravated felony alien in expedited removal proceedings
under section 238 of the Act.

. Neither an Immigration Judge nor the BIA has authority to adjudicate
parole matters. Matter of Oseiwusu, Interim Decision 3344 (BIA 1998)
Matter of Matelot, 18 1&N Dec. 334, 336 (BIA 1982); Matter of Castellon,
17 &N Dec. 616 (1981). A returning permanent resident alien is regarded
asan "arriving alien" seeking admission if he falls within one of the
following categories of section 101(a)(13)(C) of the Act:

a. has abandoned or relinquished that status;

b. has been absent from the United States for a continuous period in
excess of 180 days;

¢. hasengaged inillegal activity after having departed the United
States;

d. has departed from the United States while under legal process
seeking removal of the alien from the United States, including
removal proceedings under the INA and extradition proceedings,



e. has committed an offense identified in section 212(a)(2) of the Act,
unless since such offense the alien has been granted relief under
sections 212(h) or 240A(a) of the Act, or;

f. isattempting to enter at atime or place other than as designated by
immigration officers or has not been admitted to the United States
after inspection and authorization by an immigration officer.

6. If the alien has an administratively final order of removal or deportation.
INA 8 241; 8 C.F.R. § 236.1(d)(1) (2000); Matter of Valles, 21 1&N Dec.
769 (BIA 1997). After an order becomes administratively final, the
respondent may seek BIA review of the District Director's custody
determination. 8 C.F.R. § 236.1(d)(1) (2000).

7. Aliens described in section 237(a)(4) of the Act (security and related
grounds). 8 C.F.R. § 236.1(c)(5)(ii) (2000).

H. SIGNIFICANT FACTORS IN A BOND DETERMINATION

1. Fixed addressin the United States. Mater of Patel, 15 1&N Dec. 666 (BIA
1979).

2. Length of residencein the United States. Matter of Shaw, 17 1&N Dec.
177 (BIA 1979).

3. Family tiesin the United States, particularly those who can confer
immigration benefits on the alien. Matter of Shaw, 17 1&N Dec. 177 (BIA
1979); Matter of Patel, 15 &N Dec. 666 (BIA 1979).

4. Employment history in the United States, including length and stability.
Matter of Shaw, 17 I&N Dec. 177 (BIA 1979); Matter of Patel, 15 &N
Dec. 666 (BIA 1979).

5. Immigration Record. Matter of Shaw, 17 1&N Dec. 177 (BIA 1979);
Matter of San Martin, 15 1&N Dec. 167 (BIA 1974); Matter of Moise, 12
&N Dec. 102 (BIA 1967).

6. Attemptsto escape from authorities or other flight to avoid prosecution.
Matter of Patel, 15 &N Dec. 666 (BIA 1979); Matter of San Martin, 15
&N Dec. 167 (BIA 1967).




7. Prior failuresto appear for scheduled court proceedings. Matter of Shaw,
17 1&N Dec. 177 (BIA 1979); Matter of Patel, 15 1&N Dec. 666 (BIA
1979); Matter of San Martin, 15 &N Dec. 167 (BIA 1967).

8. Criminal record, including extensiveness and recency, indicating
consistent disrespect for the law and ineligibility for relief from
deportation/removal. Matter of Andrade, 19 &N Dec. 488 (BIA 1987).

I. LESS SIGNIFICANT FACTORSIN A BOND DETERMINATION

1. Early release from prison, parole, or low bond in related criminal
proceedings. Matter of Andrade, 19 1& N Dec. 488 (BIA 1987); Mater of
Shaw, &N Dec. 177 (BIA 1979).

2. Ability to pay is not dispositive.

3. INSdifficulties in executing afinal order of deportation. Matter of P-C-M-
, 20 |&N Dec. 432 (BIA 1991).

I1. 1. CASE CITATIONS--QUICK REFERENCE

Matter of Saelee, Interim Decision 3427 (BIA 1999). The BIA hasjurisdiction over an
appeal from adistrict director's custody determination that was made after the entry of a
final order of deportation or removal under 8 C.F.R. § 236.1 (2000).

Matter of Adeniji, Interim Decision 3417 (BIA 1999). Section 236(c) of the Act does not
apply to aliens whose most recent release from non-Service custody occurred prior to
October 9, 1998. A criminal alien seeking custody redetermination under section 236(a)
of the Act must show he or she does not present a danger to property or persons. It isthe
responsibility of the Immigration Judge and parties to ensure the bond record establishes
the nature and substance of the specific factual information considered in reaching the
bond determination.

Matter of Joseph, Interim Decision 3398 (BIA 1999). The requisite "reason to believe"
that allows the INS to claim arespondent is subject to the mandatory detention for
purposes of the automatic stay is not sufficient for the merits of the bond appeal. Matter
of Joseph, Interim Decision 3387 (BIA 1999), clarified. For purposes of determining the
custody conditions of alawful permanent resident under section 236(c) of the Act, a
lawful permanent resident will not be considered "properly included" in a mandatory
detention category when an Immigration Judge or the BIA finds it is substantially
unlikely that the INS will prevail on a charge of removability specified under section




236(c)(1) of Act.

Matter of Joseph, Interim Decision 3387 (BIA 1999). Thefiling of an appeal from an
Immigration Judge's merits decision terminating removal proceedings does not operate to
stay the Judge's release order in related bond proceedings. Matter of Valles, 21 1&N Dec.
769 (BIA 1997), modified.

Matter of Oseiwusu, Interim Decision 3344 (BIA 1998). An Immigration Judge has no
authority over the apprehension, custody, and detention of arriving aliens and is therefore
without authority to consider the bond request of an alien returning pursuant to a grant of
advance parole.

Matter of Collado, 21 1&N Dec. 1061 (BIA 1998). A returning lawful permanent
resident cannot use the Fleuti doctrine to seek admission to the United States. The alien
must be admissible to the United States. Matter of Ellis, 20 I&N Dec. 641 (1993),
distinguished.

Matter of Melo, 21 1&N Dec. 8383 (BIA 1997). In bond proceedings under the Transition
Period Custody Rules, the standards set forth in Matter of Drysdale, 20 I& N Dec. 815
(BIA 1994), apply to the determinations of whether the alien's release pending
deportation proceedings will pose a danger to the safety of persons or of property and
whether he or sheislikely to appear for any scheduled proceeding. The "in deportable”
language as used in the Transition Period Custody Rules does not require that an alien
have been charged and found deportable on that deportation ground.

Matter of Valles, 21 I&N Dec. 769 (BIA 1997). An Immigration Judge maintains
continuing jurisdiction to entertain bond redetermination requests by an alien even after
the timely filing of an appea with the BIA from a previous bond redetermination
request.

Matter of Valdez, 21 I&N Dec. 703 (BIA 1997). The Transition Period Custody Rules
invoked October 9, 1996, govern bond redeterminations of aliens falling within the
nonaggravated felony criminal grounds of deportation covered in those rules, regardiess
of when the criminal offenses and convictions occurred. The Transition Period Custody
Rules govern bond redetermination appeals of otherwise covered crimina alienswho are
not now in custody by virtue of immigration bond rulings rendered prior to the October
9, invocation of those rules.

Matter of Noble, 21 1&N Dec. 672 (BIA 1997). Bond redeterminations of detained
deportable aliens convicted of an aggravated felony are governed by the Transition
Period Custody Rulesirrespective of how or when the alien came into immigration
custody.




Matter of Khalifah, 21 I&N Dec. 107 (BIA 1995). An alien subject to criminal
proceedings for aleged terrorist activities in the country to which the INS seeks to deport
him is appropriately ordered detained without bond as a poor bail risk.

Matter of Drysdale, 20 &N Dec. 815 (BIA 1994). An aggravated felon must pass atwo-
step analysis for an aggravated felon to overcome the rebuttable presumption against his
release. One, that heis not athreat to the community, and two, that he isnot likely to
abscond.

Matter of Ellis, 20 I&N Dec. 641 (1993). In bond proceedings governed by section
242(a)(2)(B) of the Act, the alien bears the burden of showing that heis lawfully
admitted to the United States, not athreat to the community, and likely to appear before
any scheduled hearings.

Matter of P-C-M-, 20 I&N Dec. 432 (BIA 1991). An Immigration Judge may not
redetermine custody status on his own motion, only upon application by respondent or
his representative.

Matter of Dela Cruz, 20 I&N Dec. 346 (BIA 1991), modified, Matter of Ellis, 20 I&N
Dec. 641 (1993). Thereis a presumption against the release of any alien from Service
custody convicted of an aggravated felony unless the alien demonstrates certain factors.
See also Matter of Yeung, 21 1&N Dec. 610 (1996).

Matter of Sanchez, 20 &N Dec. 223 (BIA 1990). It is not proper for an Immigration
Judge to make a custody determination under 8 C.F.R. § 242.2(c) unless INS has custody
of the respondent. A respondent who isin the custody of a state or agency other than the
INSisnot in the custody of INS.

Matter of Eden, 20 I& N Dec. 209 (BIA 1990). An alien convicted of an aggravated
felony is subject to detention under section 242(a)(2) of the Act upon completion of the
Incarceration or confinement ordered by the court for such conviction.

Matter of Uluocha, 20 1&N Dec. 133 (BIA 1989) Immigration Judges may further
consider requests to modify bonds by detained aliens without aformal motion to reopen.
Such requests should be considered on the merits. However, if there are no changed
circumstances shown, the Immigration Judge may decline to change the prior bond
decision.

Matter of Andrade, 19 I&N Dec. 488 (BIA 1987). Case includes factors to consider and
effect of early releases on parole.




Matter of Sueay, 17 I&N Dec. 637 (BIA 1981). Factorsto consider when analyzing a
bond case include employment history; length of residence in community; family ties,
record of nonappearance; criminal violations; immigration violations; and eligibility for
relief.

Matter of Shaw, 17 1&N Dec. 177 (BIA 1979). Factors to consider in abond case include
the manner of entering; community ties; criminal arrest and characteristics; state criminal
bond amount; and family ties.

Matter of Chirinos, 16 I&N Dec. 276 (BIA 1977). A bond hearing is a hearing separate
and apart from other proceedings. The hearing isinformal and thereisno right to a
transcript. The record may contain any information in addition to the memorandum of
decision and other EOIR formes.
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CHAPTER FOUR

EXCLUSION HEARINGS

I. INTRODUCTION - APPLICABLE TO PROCEEDINGS COMMENCED

PRIOR TO APRIL 1, 1997

A. GENERALLY

1. The General Ruleis, unless otherwise expressly provided by
the Illegal Immigration Reform and Immigrant
Responsibility Act of 1996 (IIRIRA), that the new rules do



not apply in the case of aliensin proceedings before April 1,
1997. IIRIRA 8§ 304. However, IIRIRA provides for two
exceptions to this general rule:

a. If analienisin proceedings prior to April 1, 1997,
but no evidentiary hearing has been conducted, the
Attorney General can apply the new law if the alien
isnotified not later than 30 days before the first
evidentiary hearing that the new law will be
applicable to his or her case. INS probably will not
have to issue a new charging document under this
provision; or

b. If analienisin proceedings prior to April 1, 1997,
but there has not been afinal administrative decision
in his case, the Attorney General can terminate the
proceedings and refile under the new law. Thereis
no indication at the present time that the Attorney
General, through the INS, will trigger this exception.

c. Anexclusion hearing is used to determine the
admissibility of an arriving alien. The hearing differs
from adeportation hearing in that the initial burden
of proof iswith the applicant for admission. Only a
District Director of the Immigration and
Naturalization Service has the authority to determine
if parole shall be given; an Immigration Judge lacks
such authority.

B. EXCLUSION AND DEPORTATION PROCEEDINGS
DISTINGUISHED

1. Traditionally, the distinction between exclusion and
deportation proceedings was based upon the concept of
“entry." If the alien has effected an entry, deportation
proceedings were proper; if the alien had not made an entry,
exclusion proceedings were required. [IRIRA eliminated the
"entry" definition, and replaced it with "admission" and
"admitted.”

2. Thealien in deportation proceedingsis caled the
respondent as he is deemed to be responding to the charging



document, which is called an Order to Show Cause. The
alien in exclusion proceedingsis called the applicant as he
or sheis applying for admission to the country.

C. ENTRY DEFINED [Former INA § 101(a)(13)]: [Prior to April 1,
1997]

1. An Entry for immigration purposes is any coming of an
alien into the United States, from aforeign port or place or
from an outlying possession, whether voluntarily or
otherwise, except that an alien having alawful permanent
residence in the United States shall not be regarded as
making an entry into the United States for the purposes of
the immigration laws if the alien proves to the satisfaction
of the Attorney General that his departure to aforeign port
or place or to an outlying possession was not intended or
reasonably to be expected by him or his presencein a
foreign port or place or in an outlying possession was not
voluntary: Provided, that no person whose departure from
the United States was occasioned by deportation
proceedings, extradition, or other legal process shall be held
to be entitled to such exception. INA §10I(a) (13).

2. Note that this definition has been replaced by "admission"
and "admitted." See Chapter Seven, Removal Proceedings.

D. REQUIREMENTS FOR AN ENTRY

The Board of Immigration Appeals (BIA) has determined that entry
involves: (1) crossing into the territorial limits of the United States
(i.e., physical presence); (2) the inspection and admission by an
immigration official, or (b) actual and intentional evasion of
inspection at the nearest inspection checkpoint; and (3) freedom
from official restraint. See Matter of Z-, 20 I&N Dec. 707 (BIA
1993); Matter of Patel, 20 1&N Dec. 368 (BIA 1991).

E. CHARGING DOCUMENT

1. The charging document in exclusion proceedingsis the
Form [-122 Notice to Applicant Detained for Hearing
Before Immigration Judge.



It must contain a charge(s) of excludability but does not
have factual allegations.

2. At Master Calendar hearing, determine from INS counsel
what facts are alleged.

3. The applicant has certain rights during the exclusion
hearing:

a. To berepresented by counsel of hisown choice at no
expense to the government;

b. To object to evidence from INS and cross-examine
INS witnesses;

c. To present evidence and witnesses;

d. To apply for those forms of relief for which he
shows apparent eligibility. See INA § 242(b);

e. Theright to a hearing separate and apart from the
public;

f. Theright to have afriend or relative present during
hearing. See INA § 236.

4. In exclusion proceedings where the alien has no colorable
claim to lawful permanent resident status, the burden of
proof is upon the alien to show that he effected an entry and
that exclusion proceedings are, thus, improper. Matter of Z-,
20 1&N Dec. 707 (BIA 1993).

5. Anaienwho isrefused admission but escapes from carrier
custody has made an entry. Matter of Ching and Chen, 19
&N Dec. 203 (BIA 1984). Also, an alien who debarks a
vessel at a place not designated as a port of entry and flees
into the interior undetected, with every apparent intention of
evading immigration inspection, has made an entry. Matter
of Z-, supra

6. The merefact that the alien enters an area under federa



10.

jurisdiction for reasons unrelated to immigration processing
does not establish that the alien was under officia restraint.
Id. On the other hand, where an alien clears primary
inspection at an airport sheis still under official restraint
Inasmuch as she is subject to inspection at al times before
passing through the "Customs Enclosure” exit control.
Correav. Thornburgh, 901 F.2d 166 (2d Cir. 1990).

. Escape from detention facilities while awaiting exclusion

proceedingsis not an entry. Matter of Lin, 18 1&N Dec. 219
(BIA 1982).

Paroleis not an entry. Leng May Mav. Barber, 357 U.S.
185 (1958). An absconding paroleeis considered an
iInadmissible aien. Vitaev. INS, 463 F.2d 579 (7th Cir.
1972).

. Asindicated in the definition above, entry means any

coming of an alien into the United States, regardless of
whether the alien has entered on a prior occasion. See
United Statesex rel. Lam v. Corsl, 61 F.2d 964 (2d Cir.
1932).

Thisisthe "reentry" doctrine and, under this concept, an
alien who departs the United Statesis also subject to the
Immigration law upon return, despite the brevity of the trip.
In Rosenberqg v. Fleuti, 374 U.S. 449 (1963), however, the
Supreme Court held that, in the case of areturning lawful
permanent resident, the alien does not make an entry upon
her return if her trip was "innocent, casual, and brief" and
was not "meaningfully interruptive" of her lawful permanent
residence. For a discussion of cases which have attempted to
define the meaning of "innocent, casual and brief." See C.
Gordon & S. Mailman, Immigration Law and Procedure, 3,
Chap. 71 (1994) (hereinafter Gordon & Mailman).

In Matter of Collado, 21 1&N Dec. 1061 (BIA 1998), the
BIA concluded that the Fleuti principle does not require the
admission of alawful permanent resident who has been
placed in removal proceedings as an arriving alien.
However, in Richardson v. Reno, No. 97-3799-CIV-DAVIS
(S.D.Fla. 1998), the Court rejected the Collado decision and




pointed out that Congress intended to overturn only certain
interpretations of Fleuti. See also Matter of SO-S-, Interim
Decision 3355 (BIA 1998).

11. An application for admission is a continuing one and
admissibility is determined upon the facts and law existing
at the time the application is actually considered. Matter of
Kazemi, 19 1&N Dec. 49 (BIA 1984). However, section 304
of IIRIRA states that, with certain exceptions, the new rules
do not apply in the case of aliensin proceedings prior to
April 1, 1997.

12. If exclusion proceedings are terminated because an entry
was effected, the alien may be subject to removal
proceedings instituted on or after April 1, 1997.

1. GROUNDS OF EXCLUDABILITY

APPLICABLE TO PROCEEDINGSINSTITUTED PRIOR TO APRIL 1,
1997.

A. INTRODUCTION

1. Aliens seeking admission to the United States are
admissible unless they fall within a class of excludable
aliens. The Immigration Act of 1990 revised the grounds for
exclusion into nine basic categories. (1) health-related
grounds; (2) criminal and related grounds; (3) security and
related grounds; (4) public charges; (5) labor grounds; (6)
previous immigration violations; (7) documentation
grounds; (8) ineligibility for citizenship; and (9)
miscellaneous grounds. The grounds listed in section 212(a)
of the Act are exclusive. See Gegiow v. Uhl, 239 U.S. 3
(1915).

2. For adiscussion of relief from excludability, seeinfra
Chapter Six.

B. HEALTH-RELATED GROUNDS

1. Inthe Immigration Act of 1990, Congress made several



changes regarding the excludability of aliens for mental or
physical health reasons.

a. Under section 212(a)(1)(A)(i) of the Act an dienis
excludable who is determined, in accordance with
regulations prescribed by the Secretary of Health and
Human Services, to have a communicable disease of
public health significance, which shall include
infection with the etiologic agent for Acquired
Immune Deficiency Syndrome (AIDS). The specific
language referring to AIDS was added by Congress
in 1993. The Public Health Service maintains alist
of communicable diseases posing a significant health
threat. Other diseases on the list include infectious
leprosy, active tuberculosis, infectious syphilis,
lymphogranuloma venereum, chancroid, gonorrhea,
and granulomainguinale.

b. Under section 212(a)(1)(A)(ii) of the Act, diens are
excludable who are determined (in accordance with
regulations prescribed by the Secretary of Health and
Human Servicesin consultation with Attorney
General) to have amental disorder and behavior
associated with the disorder that may pose (or has
posed) athreat to the property, safety, or welfare of
the alien or others or if the alien has a history of
mental disorder and threatening behavior associated
with it that islikely to recur or lead to other harmful
behavior.

c. Mental retardation and insanity are no longer
grounds for excludability. Such persons could be
excluded, however, if they otherwise meet the
definition of having a"mental disorder."

d. Until 1990, persons determined to have a
"psychopathic personality” were excluded. Thiswas
used to target homosexuals, even though the Public
Health Service has refused to certify homosexuals as
suffering from such "affliction" since the 1970s. The
Immigration Act of 1990, Pub. L. No. 101-649, 104
Stat. 4978 (1990), removed such ground, and



homosexuals are no longer excludable simply
because of their sexua orientation.

e. Section 212(g) of the Act provides awaiver of the
application of section 212(a)(1)(A)(i) of the Act
(relating to physical health) in the case of any alien
who is the parent, spouse, unmarried son or daughter,
or the minor unmarried lawfully adopted child, of a
United States citizen, alawful permanent resident, or
an alien issued an immigrant visa. Section 212(qg) of
the Act also waives subsection 212(a)(1)(A)(ii)
(relating to mental health) under conditions imposed
by regulation by the Attorney General in her
discretion, after consultation with the Secretary of
Health and Human Services.

f. Thefinal health-related exclusion ground isfound in
section 212(a)(1)(A)(iii) of the Act. This provision
excludes aliens who are determined (in accordance
with regulations prescribed by the Secretary of
Health and Human Services) to be drug abusers or
addicts. Thereisno provision for awaiver of this
subsection.

C. CRIMINAL AND RELATED GROUNDS

1. Severa criminal exclusion grounds require a conviction for
the alien to be excludable. Under Matter of Ozkok, 19 I&N
Dec. 546 (BIA 1988), a conviction exists for immigration
purposes where an alien has had aformal judgment of guilt
entered by a court or, if adjudication of guilt has been
withheld, where all of the following elements are present:
(1) ajudge or jury has found the alien guilty or the alien has
entered a plea of guilty or nolo contendere or has admitted
sufficient facts to warrant a guilty finding; (2) the judge has
ordered some form of punishment, penalty, or restraint on
the alien'sliberty to be imposed; and (3) ajudgment or
adjudication of guilt may be entered if the person violates
the terms of his probation or fails to comply with the
requirements of the court's order, without availability of
further proceedings regarding the alien's guilt or innocence
of the original charge. See also Matter of S-S, 21 I1&N Dec.




900 (BIA 1997).

2. The conviction must also befinal. A conviction is not
considered final until the direct appeal has been waived or
exhausted. Will v. INS, 447 F.2d 529 (7th Cir. 1971).

3. IIRIRA amended the definition of a conviction. Section
101(a)(48) of the Act defines "conviction" asaformal
judgment of guilt of alien entered by a court, or if
adjudication of guilt has been withheld, where ajudge/jury
has found alien guilty, or the alien has entered a plea of
guilty or has admitted sufficient facts to warrant a finding of
guilty, and the judge ordered some form of punishment,
penalty or restraint on an alien's liberty. See Matter of
Rodriguez-Ruiz, Interim Decision 3436 (BIA 2000); Matter
of Devison, Interim Decision 3435 (BIA 2000); Matter of
Roldan, Interim Decision 3377 (BIA 1999); Matter of
Dillingham, 21 1&N Dec. 1001 (BIA 1997). See also Matter
of Punu, Interim Decision 3364 (BIA 1998).

4. Itiswell established that an act of juvenile delinquency is
not a crime within the meaning of immigration laws and,
thus, a conviction for adelinquent act will not support a
ground of excludability. See, e.q., Matter of Ramirez-
Rivero, 18 I&N Dec. 135 (BIA 1981).

5. Crimes Involving Mora Turpitude

a. Under section 212(a)(2)(A)(i)(1) of the Act, an dien
convicted of, or who admits having committed, or
who admits committing acts which constitute the
essential elements of a crime involving moral
turpitude (other than a purely political offense) is
excludable. There are two exceptions to this general
rule. Under section 212(a)(2)(A)(ii)(1) of the Act the
first exception appliesif the crime was committed
when the alien was under age eighteen, the crime
was committed more than five years before the date
of the visa application, and the date of application for
admission, and the alien has been released from any
imprisonment for such crimes for at least five years.
Under section 212(a)(2)(A)(ii)(I1) of the Act the



other exception, commonly referred to as the " petty
offense” exception, appliesif the maximum penalty
for the crime did not exceed imprisonment for one
year and, if the alien was convicted of such crime,
the alien was not sentenced to aterm of
Imprisonment in excess of six months, regardless of
the actual amount of time served.

. Thereisno fixed definition of the phrase "crime
involving moral turpitude.” The BIA has said that in
determining whether a crime involves moral
turpitude, it "consider[s| whether the act is
accompanied by a vicious motive or corrupt mind."
Matter of Perez-Contreras, 20 1&N Dec. 615 (BIA
1992). Moral turpitude has also been defined as an
"act of baseness, vileness, or depravity in private and
socia duties which man owes to hisfellow man, or
to society in general, contrary to accepted and
customary rule of right and duty between man and
man." Black's Law Dictionary 910 (5th ed. 1979).
The Board has stated: "A crime, committed without
contemplating death, without malice, and without
intent, and ordinarily committed while engaged in a
lawful act but committed through carel essness or
because of the absence of due caution or
circumspection does not include an evil intent and
therefore does not involve moral turpitude.” Matter
of Mueller, 11 I&N Dec. 268, 269 (BIA 1965)
(citing Mongiovi v. Karnuth, 30 F.2d 825 (W.D.N.Y.
1929)).

. The BIA has tended to focus on whether an act was
accompanied by avicious motive or a corrupt mind.
Where knowing or intentional conduct is an element
of an offense, moral turpitude has been found to be
present. Matter of Perez-Contreras, 20 |& N Dec. 615
(BIA 1992). Where the required mens rea cannot be
determined from the statute, moral turpitude does not
inhere. Matter of Lopez, 13 1&N Dec. 725, 726-27
(BIA 1971). Any doubts in deciding whether an
offense involves moral turpitude must be resolved in
the dlien'sfavor. See Fong Haw Tan v. Phelan, 333




U.S. 6 (1948); Matter of Serna, 20 1&N Dec. 579,
581 (BIA 1992); Matter of Hou, 20 1&N Dec. 513,
520 (BIA 1992).

. Therelative seriousness of the offense does not
determine whether moral turpitude inheresin a
crime. A crime may or may not involve moral
turpitude whether it is afelony or a misdemeanor.
Matter of Grazley, 14 1&N Dec. 330 (BIA 1973); see
also Gonzalesv. Barber, 207 F.2d 398 (9th Cir.
1953), aff'd, 347 U.S. 637 (1954). Furthermore, the
amount of bodily harm incurred is not controlling.
See Matter of Perez-Contreras, supra. The severity of
the sentence imposed is also not determinative of
whether the crime involved moral turpitude. See
Matter of Serna, supra.

. Mora turpitude is found where intentional conduct is
an element of the offense. In two cases, however, the
BIA has found criminally reckless conduct to involve
moral turpitude where the statutes at issue defined
recklessness as an awareness of and conscious
disregard of a substantial and unjustifiable risk. See
Matter of Woitkow, 18 1&N Dec. 111 (BIA 1981);
Matter of Medina, 15 1&N Dec. 611 (BIA 1976),
aff'd sub nom, Medina-Lunav. INS, 547 F.2d 1171
(7th Cir. 1977). The Board has declined to find moral
turpitude to inhere in criminally negligent conduct.
Matter of Perez-Contreras, supra. The BIA did find
moral turpitude in the offense of aggravated stalking
(Michigan). Matter of Ajami, Interim Decision 3405
(BIA 1999).

. The BIA concluded that a conviction for distribution
of cocaineisacrimeinvolving moral turpitude
where knowledge or intent is an element of the
crime. Matter of Khourn, 21 &N Dec. 1041 (BIA
1997).

. Itisimportant to determine if the conduct at issueis
considered a crime under the law of the place where
it occurred. Exclusion is not proper where the alien



has admitted misconduct which is not punished as a
crime at the place of commission. Matter of R-, 1
&N Dec. 118 (BIA 1941).

h. The admission of a crime must be voluntary and not
coerced. Matter of G-, 1 1&N Dec. 225 (BIA 1942).

I. For adiscussion of specific crimes that are crimes
involving moral turpitude, see Gordon & Mailman, 8§
71.05.

6. Multiple Criminal Convictions

Under section 212(a)(2)(B) of the Act, any alien convicted
of two or more offenses (other than purely political
offenses), regardless of whether the conviction wasin a
single trial or whether the offenses arose from asingle
scheme of misconduct and regardless of whether the
offenses involved moral turpitude, for which the aggregate
sentences imposed were five years or more is excludable.
Note that this rule differs from that involving multiple
convictions for deportation purposes.

7. Controlled Substance Violations

a. Any alien who is convicted of, or who admits having
committed, or who admits committing acts which
constitute the essential elements of aviolation or a
conspiracy to violate any law or regulation of a
foreign country, a State, or the United States relating
to a controlled substance is excludable under section
212(a)(2)(A)(1)(I1) of the Act. Note that a conviction
Isnot required for this subsection to be operative.

b. A waiver of inadmissibility is provided in section
212(h) of the Act. This provision was significantly
modified in IIRIRA, and these modifications apply
to pending cases. See discussion in Chapter Six,
Relief From Exclusion and Deportation. Matter of
Yeung, 21 1&N Dec. 610 (BIA 1997); seedso
Matter of Pineda, 21 I&N Dec. 1017 (BIA 1997).
Note that the waiver islimited and does not apply to




trafficking in drugs of any kind.

c. Controlled substance traffickers are excluded under
section 212(a)(2)(C) of the Act. Specifically, any
alien who the consular or immigration officer knows
or has reason to believeis or has been anillicit
trafficker in any controlled substance is excludable.
Thisincludes aliens who have been illegal traffickers
in marijuana. See Matter of Rico, 16 I&N Dec. 181
(BIA 1977). The BIA has held that an alien who
brought six marijuana cigarettes into the United
States for his personal use was not excludable as a
drug trafficker. Matter of McDonald and Brewster,
151&N Dec. 203 (BIA 1975). The only waiver
available to drug traffickersis a section 212 (c) of
the Act waiver of inadmissibility. See Matter of
Soriano, 21 1&N Dec. 516 (BIA 1996; A.G. 1997);
Matter of Fuentes-Campos, 21 I&N Dec. 905 (BIA
1997). See also Tasios v. Reno, 204 F.3d 544 (4th Cir.
2000); Matter of Michel, 21 1&N Dec. 1101 (BIA
1998).

8. Prostitution and Commercialized Vice

a. Section 212(a)(2)(D) of the Act provides that any
alien who is coming to the United States to engage in
prostitution or has engaged in prostitution within ten
years of the date of application for entry is
excludable. Persons who procure or attempt to
procure prostitution are also excludable. In addition,
any alien who is coming to the United Statesto
engage in any other unlawful commercialized viceis
excludable.

b. Thisisnot atrue criminal ground of exclusion
Inasmuch asit bars aliens who practiced prostitution
lawfully in another country. See Matter of G-, 51&N
Dec. 559 (BIA 1954). "Engaging" in prostitution
means that the alien must have participated in such
conduct over aperiod of time rather than ssimply
engaging in asingle act of prostitution. Matter of T-,
6 1&N Dec. 474 (BIA 1955). Note, however, that an




alien whose prostitution-rel ated activities have not
reached the level such that he or she can be
considered to have "engaged” in prostitution may
still be excludable for committing a crime involving
moral turpitude. See, e.q., Matter of W-, 4 1&N Dec.
401 (BIA 1951).

c. Medical personnel who work at a house of
prostitution under an arrangement with a
governmental entity are not excludable for
prostitution-related activities inasmuch as such
persons work to fulfill health regulations. Matter of
C-, 71&N Dec. 432 (BIA 1957).

d. In determining the applicability of awaiver of this
ground of excludability see section 212(h) of the Act.

9. AliensInvolved in Serious Criminal Activity Who Have
Asserted Immunity from Prosecution

Section 212(a)(2)(E) of the Act excludes former foreign
diplomats from reentering the United States who escaped
criminal prosecution or punishment in the United States
because they asserted their diplomatic immunity. " Serious
criminal activity" is defined at section 101(h) of the Act. It
includes traffic crimes, such as driving under the influence
of alcohal, if the crime resulted in injury to another person.
Felonies and crimes of violence are also serious criminal
offenses.

D. SECURITY AND RELATED GROUNDS

1. Any alien who a consular officer or the Attorney General
knows, or has reasonable grounds to believe, is seeking to
enter the United States to engage in any crime relating to
espionage or an activity to overthrow the United States
Government by violent or other unlawful meansis
excludable. INA § 212(a)(3)(A). Terrorists are also
excludable. Members of the Palestine Liberation
Organization (PLO) are named specifically as being
considered terrorists. INA § 212(a)(3)(B).



2. Any alien whose entry or proposed activities in the United
States the Secretary of State has reasonable grounds to
believe would have potentially serious adverse foreign
policy consequences for the United Statesis excludable.
INA 8§ 212 (a)(3)(C)(i). Thereis an exception for an alien
who is an official of aforeign government or a candidate for
an election to such aposition. INA 8 212(a)(3)(C)(ii).
Section 212(a)(3)(C)(iii) of the Act also provides an
exception for "other" aliens.

3. Persons seeking to enter the United States asimmigrants
who are or have been members of or affiliated with the
Communist or other totalitarian party are excludable under
section 212 (a)(3)(D)(i) of the Act.

4. Any alien who participated in Nazi persecutionsis
excludable. Also, any alien who has engaged in any conduct
defined as genocide for purposes of the International
Convention on the Prevention and Punishment of Genocide
Isexcludable. See INA § 212(a)(3)(E).

E. PUBLIC CHARGES

Prior immigration law excluded economic "undesirables" under
such terms as "vagrants," "professional beggars,” or "paupers.” The
INA, as amended by the Immigration Act of 1990, simply excludes
alienswho arelikely at any time" to become a public charge." INA
8§ 212(a)(4). The determination of whether apersonislikely to
become a public charge is made by a consular officer at the time of
the application for the visa. Even if the consular officer determines
that the alien is not likely to become a public charge, the
immigration official at the port of entry may deny entry for such
reason. Such occurrences are rare. Even if the alienisfound likely
to become a public charge, he may still enter, in the discretion of
the Attorney Generdl, if he posts a bond which would indemnify
the federal or a state government against his becoming a public
charge. See INA 8§ 213; Matter of Ulloa, Interim Decision 3393
(BIA 1999).

F. LABOR GROUNDS

Any alien who seeks to enter the United States for the purpose of



performing unskilled labor is excludable, unless the Secretary of
Labor has determined and certified to the Secretary of State and the
Attorney General that there are not sufficient workers who are able,
willing, qualified, and available at the time of the visa application
and in the place where the alien is to perform the work. In addition,
the Labor Secretary must certify that the alien's employment will
not adversely affect the wages and working conditions of workers
in the United States who are similarly employed. INA 8§ 212(a)(5).
A waiver may be available under section 212(k) of the Act.

G. PREVIOUS IMMIGRATION VIOLATIONS

1. Any aien who has been previously excluded from
admission and who again seeks admission within one year
of the date of exclusion and deportation is excludable,
unless prior to the alien's reembarkation at a place outside
the United States the Attorney General has consented to the
alien's reapplying for admission. INA § 212(a)(6)(A).

2. Section 212(a)(6)(B) of the Act bars aliens who have been
deported from reentering the United States for a period of
five years, unless the Attorney General consents to their
reentry during this period. Aliens not having the proper
consent are excludable. It also excludes aliens who have
been removed as an alien enemy or who have been removed
at government expense in lieu of deportation. An alien who
has |eft the United States at his own expense after a
deportation order has been entered against him is excludable
under this provision. Dragon v. INS, 748 F.2d 1304 (Sth
Cir. 1984). An dien departing under a grant of voluntary
departure, however, is not excludable under this subsection.
8 C.F.R. § 243.5 (1997). A previously deported aggravated
felon must remain outside the United States for twenty
consecutive years before he is eligible to reenter the United
States. 8 C.F.R. § 212.2(a) (1997).

3. Any aien who, by fraud or willfully misrepresenting a
material fact, seeks to procure (or has sought to procure or
has procured) entry into the United States or other benefit
under the Act is excludable. INA § 212(a)(6)(C). A waiver
of thisground is provided at INA § 212(i), which was
significantly modified by IIRIRA. The phrase "other



benefit" is meant to include adjustment of status
applications, visa petitions, requests for employment
authorization, voluntary departure, etc. The visafraud
exclusion ground is not applicable if the statements made by
the alien were not false when they were uttered. Id. The
misrepresentation must be "willful." This does not require
that the alien have the intent to deceive. Instead, "[i]tis
sufficient that the false statement be made in a deliberate
and voluntary manner or that the applicant has knowledge
of the falsity of the documentation he or she is employing.”
Suitev. INS, 594 F.2d 972 (3d Cir. 1979); Espinoza-
Espinozav. INS, 554 F.2d 921 (9th Cir. 1977). However, a
finding of fraud requires close scrutiny due to its perpetual
bar from admissibility. See Matter of Y-G-, 20 1&N Dec.
794 (BIA 1994), and cases cited therein. Moreover, the
fraud or willful misrepresentation of a material fact must be
made to a United States authority. Id.

Note that under IIRIRA, arriving alienswho are
inadmissible because of fraud or willful misrepresentation
are subject to expedited removal, and are not placed in
proceedings before Immigration Judges unless the INS
elects to file the charging document with additional charges.

. Stowaways are excludable. INA § 212(a)(6)(D). A
stowaway is an alien who conceals himself in a ship or
aircraft. Stowaways are not entitled to an exclusion hearing
before an Immigration Judge. INA 8§ 273(d). The
regulations, however, provide that a stowaway may submit
an application for asylum to an Asylum Officer and appeal
an adverse decision to the Board of Immigration Appeals. 8
C.F.R. § 253.1(f). But see Chun v. Sava, 708 F.2d 869 (2d
Cir. 1983).

Note that IIRIRA provides that Immigration Judges have
exclusive jurisdiction over al asylum applications filed by
stowaways after April 1, 1997. 8 C.F.R.§8 208.2(b). They are
provided an "asylum-only" hearing before the Immigration
Judge.

. 5. Alien smugglers are excludable. Specifically, any alien
who at any time knowingly has encouraged, induced,



assisted, abetted, or aided any other alien to enter or to try to
enter the United Statesin violation of law is excludable.
INA 8§ 212(a)(6)(E)(i). Thereisno longer arequirement that
the smuggler have acted "for gain." Thereisalimited
waiver available for aliens who are already lawful
permanent residents if the person they encouraged or
assisted to enter illegally was their spouse, parent, son, or
daughter. INA § 212(d)(11). The Attorney General is
authorized to grant the waiver for humanitarian purposes, to
assure family unity, or when it isin the public interest. An
eligible lawful permanent resident may also obtain a waiver
of section 212(a)(6)(E)(i) excludability under section §
212(c) of the Act.

H. DOCUMENTATION GROUNDS

1. Section 212(a)(7) of the Act lists the grounds of exclusion
for failure to fulfill documentation requirements for both
Immigrants and nonimmigrants.

2. Animmigrant may not enter the United States unless the
alien possesses a valid unexpired immigrant visa, reentry
permit, border crossing card, or other valid entry document,
and avalid unexpired passport or other proper travel
document. A waiver is authorized under section 212(k) of
the Act.

3. Nonimmigrants must possess a passport valid for at least six
months beyond the period for which admission is permitted
and avalid nonimmigrant visa or border crossing card;
otherwise, they are excludable. A waiver is authorized at
section 212(d)(4) of the Act . Section 217 of the Act
discusses the authority to waive the requirements under the
VisaWaiver Pilot Program. An alien cannot be excludable
as both an immigrant without a valid immigrant visaand a
nonimmigrant without a valid nonimmigrant visa at the
sametime. See Matter of Healy and Goodchild, 17 1&N
Dec. 22 (BIA 1979).

4. Under IIRIRA, arriving aliens inadmissible for failure to
possess proper documents are subject to expedited removal,
and are not placed in proceedings before Immigration



Judges unless the INS elects to file the charging documents
with additional charges.

I. INELIGIBILITY FOR CITIZENSHIP

Any immigrant who is permanently ineligible to citizenship is
excludable. INA 8§ 212(a)(8). The phrase "ineligible to citizenship"”
when used in reference to an individual means that not
withstanding the provisions of any treaty relating to military
service, an individual who is, or was at any time, permanently
debarred from becoming a citizen under section 3(a) of the
Selective Training and Service Act of 1940, as amended or under
section 4(a) of the Selective Service Act of 1948, as amended or
under any section of this Act, or any other Act, or under any law
amendatory of, supplementary to, or in substitution for, any such
sections or Acts. INA §101(a)(19). The goal of thisprovisionisto
exclude alien draft evaders. To be permanently barred from
citizenship and, thus, excludable under this provision, all of the
following elements must be present:

a. the alien must apply for exemption or discharge;

b. the exemption or discharge must be from training or service
in the United States Armed Forces or the United States
National Security Training Corps;

c. thebasisfor the request for exemption or discharge must be
the fact that the applicant is an alien; and

d. the applicant must have been relieved or discharged from
such training or service based on alienage.

This exclusion ground applies only if the alien sought and
received a permanent exemption. Alienswho are
automatically exempted from military service are not
excludable based upon this provision. Id.

J. MISCELLANEOUS GROUNDS

Section 212(a)(9) of the Act lists three "miscellaneous’ grounds for
exclusion.



a. Any immigrant who is coming to the United States to
practice polygamy is excludable under section 212(a)(9)(A)
of the Act. Thisisachange from prior law in that the alien
Is no longer excludable for advocating the practice of
polygamy or for actually having practiced it in the past. A
waiver under section 212(c) of the Act may apply.

b. Alien guardians accompanying excluded aliens may also be
excluded under section 212(a)(9)(B) of the Act if their
guardianship is necessary because the excluded aliens are
hel pless from sickness, mental or physical disability, or
infancy if so certified by a medical examiner pursuant to
section 237(e) of the Act. A waiver may be available under
section 212(c) or 212(d)(3) of the Act.

c. International child abductors are excludable under section
212(a)(9)(C) of the Act. It excludes aliens who take United
States citizen children abroad where custody of the child has
been granted to a United States citizen by a court in the
United States. Excludability continues until the alien
surrenders custody of the child to the proper custodian. This
provision does not apply so long as the child islocated in a
foreign country that is not a signatory to the Hague
Convention on the Civil Aspects of International Child
Abduction. A waiver may be available under section
212(d)(3) of the Act, but is not available under section
212(c).

1. THE MASTER CALENDAR HEARING

A. MECHANICS OF THE HEARING

1. Itisimportant to pay attention to detail in conducting the
master calendar hearing because, unlike the Order to Show
Cause, the Notice to Applicant Detained for Hearing Before
Immigration Judge (Form 1-122) contains no factual
allegations. A successful session will identify all issues, set
filing deadlines for motions and relief applications, and set
the case to the individual calendar for hearing on the merits
and oral decision in one hearing session.



2. Therefore, attention should be given to the following:

a. Doesthe applicant or any of the witnesses need the
services of an interpreter, and if so, in what
language. An interpreter must be ordered unless the
applicant and all contemplated witnesses are fluent in
the English language.

b. Conduct avoir dire of INS counsel to learn the facts
of the case, and ask the applicant what the pleading
will be to the following:

vi.

Vil.

. Of what country is the applicant a native and

citizen?

. If ordered excluded, is the applicant fearful of

returning home? If so, set an asylum filing
schedule and reset the case to another master
calendar for the filing of an asylum
application.

On what date did the applicant arrive in the
United States and at what port of entry?

. What application for admission did the alien

make? E.g., immigrant, nonimmigrant, United
States citizen or national, returning resident
immigrant.

. What documents did the applicant present

upon arrival? E.g., a passport, reentry permit,
immigrant card.

Where are the documents now and are they
still valid?

If not valid, set afiling date for the
appropriate document waiver application.

c. Isthe applicant on parole or detained by INS? I
detained, give priority to the case asthe alien is held



at government expense.

d. What are the facts surrounding the ground(s) of
excludability? Ask INS counsel to state in plain
language the facts surrounding the ground(s) of
excludability.

3. Ask the applicant to plead to the charge(s) of excludability
and address issues of relief.

a. If thereisacontest, ask the theory of contest. Will
the applicant testify on the issue? Set afiling
schedule for a motion to terminate.

b. Explore theissue of possible challenge to exclusion
jurisdiction.

Does the applicant contend that he or she has
effected an entry into the United States? If so,
set afiling schedule for amotion to terminate
on that basis.

. Does the applicant, as a returning resident

immigrant, contend he or she is not subject to
an exclusion hearing because the absence
from this country was innocent, brief and
casual under the so-called Fleuti Rule?

The Supreme Court has held that an innocent,
brief, and casual departure from the United
States by a returning resident immigrant will
not subject the immigrant to the legal
consequences of entry upon return (or, more
precisely, reentry). Rosenberg v. Fleuti, 374
U.S. 449 (1963). Thus, INS must pursue such
aien, if at al, in deportation [now removal]
rather than exclusion proceedings. See Matter

of Collado, 21 1&N Dec. 1061 (BIA 1998)

finding that the Fleuti doctrine does not apply
in removal. The Fleuti principle was codified
in the statutory definition of entry. Section

101(a)(13), but has been amended by IIRIRA



. The Immigration Judge must remember that
he or sheis bound by the law on entry of the
federal circuit jurisdiction where the caseis
decided.

Iv. The United States Court Appeals for the
Ninth Circuit holds that the mere fact the
alien departed the United States with innocent
Intentions does not give him Fleuti protection
when trying to return after misconduct
abroad. See Palatian v. INS, 502 F.2d 1091
(9th Cir. 1974).

v. The United States Court of Appealsfor the
Fifth Circuit holds that the alien who departs
the country with innocent intentions does not
lose Fleuti protection because of misconduct
abroad and exclusion proceedings are not the
proper forum in which to test hisright to
continued presence in this country. Vargas-
Banuelosv. INS, 466 F.2d 1371 (5th Cir.
1972).

vi. The BIA follows the rationale of Palatian, 502

F.2d 1091 (9t Cir. 1974). See Matter of
Valdovinos, 14 1&N Dec. 438 (BIA 1973).

vii. If the Immigration Judge finds the returning
resident alien to be within the protection of
Fleuti, then the Immigration Judge must order
his or her admission as a returning resident
immigrant and terminate proceedings.

viii. Temporary immigrants and al nonimmigrants
do not have Fleuti protection. They are
subject to exclusion proceedings even though
the absence was innocent, brief, and casual.
Matter of Mundell, 18 1&N Dec. 467 (BIA
1983).

¢. What application(s) for relief or waiver does the
applicant make?



Set afiling date for waiver applications, motions, etc.

d. Aside from the applicant, how many witnesses will
the applicant and INS call at the individual calendar
hearing? Ask the parties to estimate the time it will
take to directly examine the witnesses. Thiswill also
be an accurate gauge of individual calendar time
needed.

B. SPECIAL ISSUESTO ADDRESSAT THE MASTER
CALENDAR

1. The applicant may be present in the United States on some
form of immigration parole. Parole authority is exercised
only by the INS District Director and not by the
Immigration Judge. INA 8§ 212(d)(5). The exclusion
applicant may be on parole in a number of different
scenarios. The applicant may be:

a. free on his own recognizance;

b. free on bond and residing in the United States
awaiting hisimmigration hearing. If hearing is held
at an Immigration Court near the border, on paroleto
attend the hearing, and INS will return the alien to
M exico/Canada once hearing is over.

. under advance parole where the alien wasin the
United States previously with an adjustment of status
application pending and INS granted advance parole
to leave the country and then return to pursue the
application. This presents the only situation where
the Immigration Judge has authority to rule on
adjustment of status as a remedy against exclusion
except for qualified aliens for adjustment of status
under the Nicaraguan and Central American Relief
Act (NACARA).

d. Detained by INS under arrest.



2. The Immigration Judge should determine what the parole
Situation isto learn if adjustment of statusis a permissible
remedy and also gauge when the individual calendar hearing
should be held.

3. Before the Immigration Judge hears the merits of the case,
the INS counsdl at hearing must serve on the applicant
notice of parole termination. 8 C.F.R. § 212.5 (1997). But
see Matter of Grandi, 13 1&N Dec. 798 (BIA 1971)
(exclusion proceedings proper even though parole not
terminated).

4. Evidence of paroleisthe Form I-94 Arrival and Departure
Record, which should have been completed by the INS
inspector at the port of entry. INSis sometimes lax in this
regard and no form may have been completed. If the alien
does not concede parole, the issue is one of jurisdiction (i.e.,
whether an entry has been made) and must be litigated at an
individual calendar merits hearing. But see Matter of
Grandi, 13 1&N Dec. 798 (BIA 1971) (exclusion
proceedings proper even though parole not terminated).

IV. THE INDIVIDUAL CALENDAR HEARING

A. JOINDER OF APPLICANTS

1. The Immigration Judge at a detention center may wish to
join pro se detainees for common hearing. Thereis no
prohibition against joinder but each applicant must
expressly understand and waive hisright to a separate
hearing closed to the public.

2. The Immigration Judge will always want to make sure to
join family members that are in exclusion proceedingsif at
all possible. In most cases, family members came to the
United States at the same time and for the same reasons. If
joinder of family members does not occur, individual
hearings for each family member in exclusion proceedings
must be held.

B. GOING FORWARD WITH THE EVIDENCE




1. Once areturning resident immigrant demonstrates such
status (i.e., returning from atemporary absence abroad) by
presenting the immigrant card, the burden of proof shiftsto
INS to show excludability by clear, convincing, and
unequivocal evidence.

2. All other applicants for admission must prove the following:
a. That they are entitled to admission in the status
claimed; e.g., nonimmigrant visitor or student, etc;

and

b. That they are not subject to any ground of
excludability.

c. Oncethealienrests, INS must then be given a
chance to present its case.

C. RELIEF FROM EXCLUSION

1. Withdraw the application for admission. Thereis no
voluntary departure remedy in exclusion proceedings but
there is something akin to it called awithdrawal of the
application for admission. Withdrawal has been codified by
I[IRIRA in removal proceedings.

a. If the motion is made before the issue of
excludability islitigated, the Immigration Judge can
grant it even in the face of INS opposition. However,
if it is made once excludability islitigated, it should
ordinarily be granted with the concurrence of the
INS. Matter of Gutierrez, 19 I&N Dec. 562 (BIA
1988).

b. The alien should prove that she is ready to depart the
United States and can pay travel costs. Id.

¢. The Immigration Judge cannot set time limits for
departing the country. Thisisleft to the INS. 1d.

d. A motion to withdraw can be granted only upon a



showing that it isin the interests of justice to permit
withdrawal. Thus, a balancing of the equitiesis
Inappropriate in ruling on the motion. Id.

2. Waivers of excludability. Various waivers available in
exclusion proceedings are found in section 212 of the Act.
The issue of awaiver islitigated only after the Immigration
Judge rules that the applicant is excludable.

3. Asylum and/or withholding of exclusion is a remedy
available in exclusion proceedings.

a. If the Immigration Judge grants asylum, the
proceedings are terminated.

b. If the Immigration Judge denies asylum but grants
withholding, the Immigration Judge orders that
exclusion and deportation be withheld asto a
specified country.

4. Adjustment of status. As stated above, thisremedy is
available in exclusion proceedings to avery limited extent.

a. Itarisesonly if the alien was in the country prior to
institution of exclusion proceedings with an
adjustment application pending before the INS and
then departed under an INS grant of advance parole.

b. The Immigration Judge in that limited setting can
entertain an adjustment application if the INS denied
the application subsequent to the alien's return.

c. There may be a case where the alien in exclusion
proceedingsis adjustment eligible; e.g., the alien
spouse of a United States citizen who is charged with
excludability as an intending immigrant without
valid immigrant visa. The INS may elect to allow the
alien to apply to the INS for adjustment, or decline to
entertain such application. If the INS refuses to
entertain the application, the exclusion hearing
should go forward and the alien left to any remedy at



law to compel INS action (petition for writ of
mandamus). If the INS decides to entertain the
application, the Immigration Judge has several
options in handling the exclusion case:

I. Administratively close the case, that is, take it
from the active docket and place it on the
inactive docket, where it would repose until
one of the parties asks for recalendaring.
Jurisprudence dictates that administrative
closure cannot be ordered if one of the parties
objects, except in very limited circumstances.
See Matter of Morales, 21 1&N Dec. 130
(BIA 1995).

Ii. The Immigration Judge could continue the
case to await INS adjudication on the
application for adjustment. The caveat hereis
that INS does not always act with dispatch
and the Immigration Judge may have to
continue the case over an extended period of
time, from one master calendar to the next,
awaiting INS action.

lii. The Immigration Judge could proceed with
hearing to a decision, observing that, if the
alienisordered excluded but later granted
adjustment, thiswould be a"new fact" the
applicant could use to support a motion to
reopen exclusion proceedings. The
disadvantage to this course of action isthat it
generates litigation, and an appeal, when this
might be avoided if the INS could act
promptly on the adjustment application.

Iv. The Immigration Judge could, with the
concurrence of the parties, terminate
proceedings without prejudice. The INS
would continue the alien on parole and, if
adjustment is later granted, there is no need
for afurther exclusion hearing. If the INS
later denies adjustment, the agency can then



file amotion to reopen the exclusion hearing.

d. It asoarisesin NACARA cases. Eligible applicants
in exclusion proceedings can request adjustment of
status before the Immigration Judge in accordance
with section 202 of NACARA.

5. Suspension of deportation is not available in an exclusion
setting. Castellon-Magallon v. INS, 729 F.2d 1227 (9th Cir.
1984). Note that cancellation of removal is available to
NACARA diensin exclusion proceedings in accordance
with section 203 of NACARA.

D. COMPLETING THE RECORD

1. The Immigration Judge should ask if either side has any
further evidence to present.

2. Once both sides rest on the record, allow a brief closing
argument.

E. THE DECISION

1. The decision of the Immigration Judge can be either oral or
written. Oral decisions are preferred and in almost all cases
there is no reason to render awritten decision.

a. Itisnecessary that the Immigration Judge become
proficient in rendering an oral decision after both
sides have rested on the record.

b. The decision of the Immigration Judge should simply
state what facts were found to be true, an accurate
statement of the law, what factors were considered
on the issue of relief, including the exercise of
discretion. The Immigration Judge should describe
the weight given to the evidence including
determining the credibility of witnesses. In terms of
discretion, the Immigration Judge should weigh all
factors, both favorable and adverse, to determine
whether, if statutory eligible for the discretionary



relief, relief is warranted.

c. Thedecision should state an order relating to each
application.

d. After the partiesrest on the record, the Immigration
Judge can recess for some minutes to sort out hearing
notes in chambers, then reconvene and state the
decision.

e. If the Immigration Judge is not prepared to state the
decision at hearing's close, then she can adjourn the
case to another individual calendar date and dictate
the decision at that time. The proper adjournment
code to use for the rescheduled hearing is a code 13.

2. A written decision should be made only in handling a case
with alengthy record of testimony and/or many exhibits.

Deadlines apply for all reserved decisions. For a detained
case, a decision must be rendered within 10 days of the date
of the completion of the hearing. For non-detained cases the
decision must be rendered within 60 days of the date of the
completion of the hearing.

V. CONSTITUTIONAL RIGHTS

DUE PROCESS

1. Procedural due process of law is not guaranteed by the Fifth
Amendment to inadmissible aliens. Instead, "whatever the
procedure authorized by Congressis, it is due process as far as an
alien denied entry is concerned.” Shaughnessy v. United States ex
rel. Mezei, 345 U.S. 206 (1953); United States ex rel. Knauff v.
Shaughnessy, 338 U.S. 537 (1950).

2. The Fifth Amendment does, however, protect inadmissible aliens
as"persons' in certain areas, including: criminal matters, United
Statesv. Henry, 604 F.2d 908 (5th Cir. 1979); detention, Jean v.
Nelson, 472 U.S. 846 (1985); and deprivations of property, Russian
Volunteer Fleet v. United States, 282 U.S. 481 (1931). Failure to




follow the regulations may constitute a due process violation.
United States ex rel. Accardi v. Shaughnessy, 347 U.S. 260 (1954).
Similarly, failure to follow normal procedures may render the
hearing unconstitutional. Jean v. Nelson, 472 U.S. 846 (1985).

3. Lawful permanent residents returning after a brief absence are
entitled to fair hearings in accordance with procedural due process.
Kwong Hai Chew v. Colding, 344 U.S. 590 (1953). For a
discussion of the rights of a person making a claim to citizenship,
see United States ex rel. Lee Kum Hoy v. Murff, 355 U.S. 169
(1957).

VI. MOTIONS

A. CHANGE OF VENUE

In exclusion hearings, the Immigration Judge may rule on amotion
to change venue without infringing upon the general parole
authority of the District Director of the Immigration and
Naturalization Service. Matter of Wadas, 17 1&N Dec. 346 (BIA
1980). If an alien is detained, the Immigration Judge should
carefully consider the competing factors before changing venue. 8
C.F.R. §3.20 (2000); Matter of Rahman, 20 I&N Dec. 480(BIA
1992).

B. ALL OTHER MOTIONS

Refer to Chapter Eight for a complete discussion of motions
generally.

VIIl. APPEAL

A. APPEAL ISAPPLICABLE TO BOTH SIDES

1. Either party may appeal the Immigration Judge's decision.
INA 8§ 236(b); 8 C.F.R. 88 3.1(b) and 236.7 (1997).

2. The appealing party isrequired to submit a completed Form
EOIR-26 with the required fee (or affidavit in forma
pauperis requesting awaiver of the fee), within 30 calendar
days of the decision. If the last day for filing fallson



Saturday, Sunday, or afederal holiday, the timeis extended
to the next business day. 8 C.F.R. § 3.38 (1997). The
completed appeal form, fee or fee waiver must be received
by the BIA by the due date. The BIA has strictly interpreted
filing deadlines. Matter of J-J-, 21 I&N Dec. 976 (BIA
1997).

3. Execution of the exclusion order is stayed during the
pendency of an appeal. 8 C.F.R. § 3.6 (1997).

4. The decision of the BIA isthe final administrative action
except in the very few cases reviewed by the Attorney
General.

B. EXCEPTIONSTO APPEAL RIGHTS

1. No appeal isapplicableif:

a. It was determined that the alien is a security risk.
INA § 235(c);

b. Exclusion was for amental or physical affliction
based on a Class A Certificate. INA § 236(d).

2. Thereisno appeal right if both parties waive appeal. See
Matter of Shih, 20 1&N Dec. 697 (BIA 1993).

VIIl. PROCEDURAL CHECKLIST FOR EXCLUSION HEARINGS

A. PRE-HEARING CONFERENCE

1. Agreements of the parties.
2. Stipulations.

3. Isexcludability contested?
4. Relief sought.

5. Continuances required, time needed to complete the
hearing, available calendar dates.



B. INDIVIDUAL HEARING

1. For therecord, identify the following:
a. Type of hearing;
b. Date;
c. Location of Hearing;
d. Name of presiding Immigration Judge;
e. Nameand "A" number of the applicant;

f. Applicant's attorney (or indicate that the applicant is
appearing pro se);

g. INSattorney;

h. Interpreter (whether EOIR, INS, contract, or other)
(swear ininterpreter if contract or other, see 8 C.F.R.
§ 3.22 (2000));

2. Communication. If there are any questions about the
interpreter's abilities, determine if the alien and the
interpreter can understand each other.

3. Swear in the applicant.

4. Verify the service of the Form [-122 and the list of freelegal
services.

5. Verify true and correct name on the Form [-122.

6. If there are no objections, mark and enter the Form 1-122
into evidence.

7. Mark and enter the Form 1-110, "subject to proof. "



10.

11.

12.

13.

14.

15.

16.

IFALIEN IS REPRESENTED:

Verify that the Form EOIR-28 is on file.

. Ask the applicant if he understands the nature and purpose

of the hearing and the required burden of proof.

Determineif the alien wishes for the hearing to remain
closed to the public. The alien may have afriend or relative
present or have a public hearing. If the friend or relativeis
to be called as a witness, determine this early so that the
witness can be called first or be excused from the hearing
until called.

Ask if the alien seeks to contest any of the Form [-122
charges. If so, determine the basis upon which the aienis
applying for admission. Where the alien seeks admission as
alawful resident or acitizen, ask the INS to go forward.

If found excludable, inform the parties and deny any motion
to terminate. The address the pending relief applications.

Decision.

Inform of right to appeal, and furnish all appropriate appeal
forms.

IF ALIEN ISUNREPRESENTED:

Advise of right to counsel at no expense to the Government.
Determine whether a continuance should be granted for that
purpose. Advise on availability of free legal services.
Ensure that applicant has received a copy of that list.

If the alien elects to proceed pro se:

a. Explain the function of the Immigration Judge and
the nature and purpose of the exclusion hearing;

b. Explainthat, by law, the burden is on the applicant to
show admissibility;



C

. Advise that, by law, the hearing is closed to the
public but that the applicant may have one friend or
relative present or may open the hearing to the
public.

17. Explain the following procedural rights:

QD

. Right to present witnesses and evidence;

The right to object to any evidence offered by the
INS;

Right to cross-examine and consider evidence;

The hearing is de novo and no effect will be given to
the immigration inspector's action;

The decision will be based solely upon evidencein
the record;

The alien has the right to present their case, but that
the INS attorney or the judge may also ask questions.

18. Explain the charges on the Form [-122 and ask if they are
true or not.

19. Question the alien as to the nature and purpose of the
desired entry. The following questions are useful:

QD

. What is your complete name?

When and where were you born? Were your parents
or grandparents United States citizens?

Of what country are you a citizen or subject?
When and where did you arrive in the United States?

Where were you coming from?



20.

21.

22.

f. Do you have any documents relating to your
departure from ?

g. Do you have any documents relating to your arrival
in the United States?

h. For what purpose do you desire to enter the United
States?

I. Do you have any fear of returning to your native
country or the country from which you came?

Address the excludability issue upon the conclusion of the
applicant's testimony and Service evidence. Advise the
applicant of any possible relief and ensure that the applicant
IS given an opportunity to make application for that relief.

Decision.

Inform of right to appeal.
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CHAPTER FIVE

DEPORTATION HEARINGS

APPLICABLE TO PROCEEDINGS COMMENCED PRIOR TO APRIL 1, 1997

The purpose of this chapter isto provide information on the basic procedure in
deportation hearings. Section | provides alist of statutory and regulatory procedural
requirements for deportation proceedings. Section |l provides a step-by-step approach to



master and individual calendar hearings, including in absentia proceedings.

NOTE: The genera ruleis, unless otherwise expressly provided by [IRIRA, the new
rules do not apply in the case of aliensin proceedings before April 1, 1997. However,
there are two exceptions: if an aienisin proceedings before April 1, 1997, but no
evidentiary hearing has been conducted, the Attorney General can apply the new law if
thealienisnotified at least 30 days prior to the first evidentiary hearing that the new law
will be applicable; or, if an alienisin proceedings but there has not been afinal
administrative decision, the Attorney General can terminate the proceedings and refile
under the new law [i.e., removal proceedings).

An Immigration Judge should be familiar with the following:
1. Former INA 88 241, 242, 242B, and 243.
2. 8 C.F.R. Part 3, Subpart C.
3. 8 C.F.R. Part 242.

4. Loca Operating Procedures of the Immigration Court in which the Immigration
Judge is sitting.

5. Applicable Operating Policy and Procedures Memoranda (OPPMSs).

In reading or consulting this chapter, the Immigration Judge should also bear in mind
that, within the confines of the Act and the regulations thereunder, practice varies
between one Immigration Court and another. The variations may be informal or
"traditional™ or may be set out in Local Operating Procedures. As noted, this chapter tries
to provide only the basic format.

I. STATUTORY AND REGULATORY REQUIREMENTS OF HEARINGS

A. PRE-HEARING MOTIONS

An Immigration Judge may be required to resolve a number of legal issues by
motion either before or during the proceedings. Motions should be written, but
may sometimes be oral. Consult 8 C.F.R. Part 3, Subpart A; and 8 C.F.R. Part
240.

1. Motion for Continuance (8 C.F.R. 88 3.29 and 240.45 (2000)). The
Immigration Judge may grant a reasonable adjournment for good cause




shown. See OPPM 94-6.

a. Normally, no more than two continuances should be granted for the
alien to obtain legal representation.

b. A decision on amotion for continuance is within the sound
discretion of the Immigration Judge; parties must appear unless the
motion has been granted. Matter of Patel, 19 1&N Dec. 260 (BIA
1985).

¢. A motion for continuance based upon an asserted lack of
preparation and request for additional time must be supported, at a
minimum, by areasonable showing that the lack of preparation
occurred despite adiligent effort to be ready to proceed. See Matter
of Sibrun, 18 1&N Dec. 354 (BIA 1983).

d. A decision by the Immigration Judge denying the motion for
continuance can be reversed, on appeal, only if the respondent
establishes, by afull articulation of the particular factsinvolved or
evidence which she would have presented:

I. That the denial caused her actual prejudice and harm; and
ii. That the denial materially affected the outcome of the case.

2. Motion to Terminate

a. Prior to commencement of proceedings, the INS may cancel an
Order to Show Cause or terminate proceedings for reasons set forth
in8 C.F.R. § 242.7 (1997).

b. After the commencement of the hearing, only an Immigration Judge
may terminate proceedings upon the request or motion of either

party.

¢. Respondent may request termination on grounds such as the
following:

I. The Order to Show Cause is defective; i.e., not signed,
incongruity between charge and allegations, etc.;



ii. The Service has not met its burden of proof; or

Iii. She can pursue an application for naturalization. This
defense may be raised by members of the Armed Forces of
the United States. See INA § 318.

d. A termination order iswithout prejudice to the right of the Service
to file the same charge or anew charge at alater time (8 C.F.R. §
242.7(b)) unless res judicata applies. See Ramon-Sepulvedav. INS,
743 F.2d 1307 (9th Cir. 1984).

3. Motion to Change Venue

a. A motion to change venue can be decided only by the Immigration
Judge where the Order to Show Cause isfiled. The decision to grant
or deny a change of venue motion is made in the sound exercise of
discretion, and can only be made after the other party has been
given notice and an opportunity to respond to the motion to change
venue. See 8 C.F.R. 8§ 3.20 (2000); Matter of Rahman, 20 &N Dec.
480 (BIA 1992). See OPPM 97-10. Note that the Immigration
Judge may not change venue on his or her own motion.

b. No change of venue shall be granted without identification of a
fixed street address (including city, state and ZIP code) where the
respondent may be reached for further hearing notification. 8 C.F.R.
§3.20.

¢. Usually before a change of venue is granted, the alien should plead
to the charging document. See Matter of Rivera, 19 1&N Dec. 688
(BIA 1988).

4. Motion to Withdraw as Counsel

The motion to withdraw under 8 C.F.R. 8 3.17 (1997) must be written and
must conform to the requirements of Matter of Rosales, 19 &N Dec. 655
(BIA 1988). Counsel must state the reason(s) for the request, the last
known address of the respondent, and that counsel has advised the
respondent of the date, time, and place of the next hearing in the
deportation proceedings. The decision on the motion to withdraw iswithin
the Immigration Judge's discretion.

B. THE ORDER TO SHOW CAUSE




1. Deportation proceedings commence when the INS files an Order to Show
Cause with an Immigration Court. See 8 C.F.R. § 3.14 (1997). Only the
INS can file an Order to Show Cause.

2. An Order to Show Cause Must Contain the Following (INA § 242B; 8
C.F.R. §3.15(1997)):

a.

b

(=]

-y

The alien's name and any known aliases,
The alien's address, unlessin the custody of the INS;

The alien's alien registration number. This number is also known as
the"A number." It can also be referred to as the " Case number”;

The language that the alien speaks and understands best;
The nature of the proceedings against the alien;
The lega authority under which the procedures are conducted;

An dlegation of the alien's nationality and citizenship, and factual
allegations of the acts or conduct that the INS believes support a
charge of deportability;

The charge(s) against the alien with citation to the statutory
provision(s) that the INS believes to have been violated;

Notice that the alien may be represented, at no cost to the
Government, by counsel or other representative authorized to
appear pursuant to 8 C.F.R. § 292.1 (1997);

The address of the Immigration Court where the INS will file the
Order to Show Cause;

A statement that the respondent must advise the Immigration Court
of her current address and telephone number and a statement that
failure to provide such information may result in an in absentia
hearing in accordance with 8 C.F.R. § 3.26; and

The Order to Show Cause should also bear a certificate of service



that shows how and when the respondent has been served with the
Order to Show Cause. 8 C.F.R. § 3.32 (1997).

3. Cancellation or Amendment of Order to Show Cause

a. Prior to the commencement of proceedings any District Director,
Acting District Director, Deputy District Director, Assistant District
Director for Investigations or other specified INS officers may
cancel an Order to Show Cause for the reasons set forthin 8 C.F.R.
§242.7 (1997).

b. After commencement of proceedings, either party may move the
Court for the dismissal of proceedings for the same reasons.

c. AnINS attorney who has been assigned to a case may lodge
additional written factual allegation(s) and charge(s) against the
respondent (8 C.F.R. 88 3.30 and 242.16(d) (1997)).

C. SERVICE OF THE ORDER TO SHOW CAUSE AND NOTICE OF THE
DEPORTATION HEARING

In a deportation proceeding, the Immigration Judge must first determine whether
the respondent has been served with the Order to Show Cause and has received
proper notice of the hearing date and time. Thisinvolves an inquiry into the time
of the service and the propriety of the means of service.

1. Service of the Order to Show Cause

a. ThelINSisresponsible for service of the Order to Show Cause.
Service of the Order to Show Cause may be accomplished by either
personal service or by certified mail. See former INA § 242B(a)(1).

b. Determination of whether service of the Order to Show Cause has
been accomplished can often be made ssimply by asking the
respondent at hearing if she has a copy of the Order to Show Cause
in her possession. If the respondent is represented by counsel,
counsel should be asked to state whether proper serviceis
conceded. In other situations, e.g., in absentia proceedings, the
Immigration Judge must determine whether service has been made.

c. Failure to show proper service of the Order to Show Cause requires



termination of the deportation proceedings. Matter of Huete, 20
&N Dec. 250 (BIA 1991) (Order to Show Cause not properly
served by certified mail where return receipt not signed and
returned).

2. Notice of the Deportation Hearing

a. The Immigration Court is responsible for providing notice of the
hearing date and time to both the respondent and to the Service.
Initially, such notice is provided by certified mail, and therefore
must be given not less than fourteen days before the scheduled
hearing. Note that this differs from removal and exclusion
proceedings in that notice is given personally, or by ordinary mail.

b. When the parties appear personally for the hearing, notice of any
subsequent hearing is provided to the parties personally. However,
if a hearing date and time are set or changed by the Immigration
Judge without appearance of the parties, notice must be served by
certified mail.

¢. Usually, the effectiveness of the service of notice is determined
simply by the parties appearance at the scheduled date and time. If,
however, there is afailure to appear, the Immigration Judge must
Inquire whether proper service of the notice has in fact been
accomplished.

D. GROUNDS FOR DEPORTATION - Section 241 of Act

The statutory grounds for deportation are set forth in the Immigration and
Nationality Act (8 241) and are broken down into the following general
categories. The references to the statute are to the provisions as written prior to
the amendments made to the Act by IIRIRA. The statute must be read carefully.

1. Section 241(a)(1) of the Act - Excludable at time of entry, violation of
conditions of entry, entry without inspection, termination of conditional
permanent resident status under section 216 of the Act, alien smuggling,
failure to maintain employment, and marriage fraud.

2. Section 241(a)(2) of the Act - Conviction of acrime involving moral
turpitude within five years of entry or two such crimes at any time after
entry, conviction of an aggravated felony at any time after entry;
conviction for any controlled substance violation after entry (unless a



single offense of simple possession of under 30 grams of marijuanafor
personal use); any firearms offense after entry; and other crimes as
designated therein.

3. Section 241(a)(3) of the Act - Document fraud, certain criminal
convictions as to misuse of visas, etc.

4. Section 241(a)(4) of the Act - Espionage, sabotage, terrorism, participation
in Nazi activities, etc.

5. Section 241(a)(5) of the Act - Alien who has become a public charge
within five years of entry for reasons that have not arisen since entry.

E. RESPONDENT'S RIGHTS (Former Sections 242(b), 242(B) of Act, 8 C.F.R. Part

3)

At the deportation hearing, the Immigration Judge must advise the alien of the
following:

1. Theright to representation, at no expense to the Government, by counsel
of her own choice authorized to practice in the proceedings. The
Immigration Judge must require the respondent to state whether she desires
representation.

2. The availahility of freelegal service programs located in the district where
the deportation hearing is being held. The Immigration Judge must
ascertain that the respondent has received the free legal service providers
list available and a copy of the Written Notice of Appeal Rights.

3. Theright to have additional time to prepare a defense;

4. Theright to state then and there whether she desires a continuance to
obtain counsel or prepare a defense.

Additionally, the Immigration Judge must do the following:
1. Advisethe respondent that she will have areasonable opportunity:
a. To examine and object to the evidence against her;

b. To present evidence in her own behalf; and



. To cross-examine witnesses presented by the government.

2. Read the factual allegations and the charges in the Order to Show Cause to
the respondent and explain them to her in nontechnical language. If the
respondent is already represented by counsel, counsel should be asked
whether she waives the full advisal of rights and the reading and
explanation of the Order to Show Cause.

F. ADVISALSUNDER SECTION 242B OF THE ACT

At each hearing that will be adjourned for further proceedings, the respondent
must be advised as follows:

1. That the respondent is being provided with written notice of the date, time,
and location of the next hearing.

2. That if the respondent fails to appear at the next hearing, the Immigration
Judge has the authority to conduct the proceedings in absentia.

3. That the only acceptable excuses for failure to appear are those that involve
exceptional circumstances (e.g., the respondent's own serious ilIness, or the
death of aclose family member).

4. That if the respondent fails to appear at the next hearing and an order of
deportation is entered in absentia, the respondent isineligible for afive-
year period for various forms of relief from deportation, including
voluntary departure, suspension of deportation, adjustment of status, and

registry.

5. That if the respondent changes his address from the address provided to the
Immigration Court, he must complete an appropriate change of address
form (Form EOIR-33) and mail it to the Immigration Court within five
calendar days of his move.

6. That if the respondent fails to make the notification of change of address,
hislast known address will be considered his correct address for all
pUrposes.

These advisals particularly the section 242B of the Act advisals, should be
given orally to arespondent through the interpreter. Each respondent
should be provided with the advisals in writing in English and Spanish,



even where Spanish is not alanguage spoken by the respondent.

G. PLEADING TO THE CHARGES AND DETERMINATION OF
DEPORTABILITY

1. After ascertaining that the alien understands his rights in the proceeding, as
well as the nature of the charges, the Immigration Judge then shall require
the respondent to plead to the Order to Show Cause by stating under oath
whether he admits or denies the factual allegations. If the respondent is
represented by counsel, counsel should plead on his respondent's behalf.

2. If the respondent admits to the truth the factual allegations and the
Immigration Judge is satisfied that no issues of law or fact remain, the
Immigration Judge may determine whether deportability as charged has
been established by the admissions of the respondent. If the respondent is
represented by counsel, counsel should state whether the charge of
deportability is or is not conceded.

3. The Immigration Judge shall not accept an admission of deportability from
an unrepresented respondent who is incompetent or under age 16 and not
accompanied by a guardian, relative, or friend. See Matter of Amaya, 21
&N Dec. 583 (BIA 1996).

4. If factual allegations material to the charge of deportability are denied, the
Immigration Judge shall receive evidence at that time or at a subsequent
hearing as to any unresolved issues. It isthe Immigration and
Naturalization Service, not the respondent, that has the full burden of
proving deportability by clear, unequivocal, and convincing evidence. See
Woodby v. INS, 385 U.S. 276 (1966).

5. Inthe vast mgority of cases, deportability is not amajor issue. Rather, the
respondent is interested in applying for various forms of relief from
deportation. See Chapter 6 (Relief from Exclusion and Deportation).

H. DESIGNATION OF COUNTRY OF DEPORTATION SECTION 243(a) OF
THEACT

1. After the question of deportability is resolved the Immigration Judge:

a. Must inform the respondent of the privilege of designating a
country of deportation and must give the respondent an opportunity
to make such a designation; and



b. Should notify the respondent of an alternative country of
deportation if the country of respondent's choice will not accept her.
If the alien does not designate a country of deportation, the
Immigration Judge should initially designate any country where the
respondent is a subject, national or citizen.

c. If thealien failsto designate a country of deportation, advise the
respondent that she may apply for asylum and withholding of
deportation to the country directed by the Immigration Judge. The
respondent does not have to be told of the opportunity to seek
asylum and withholding of deportation as to the country designated
by her. See Duran v. INS, 756 F.2d 1338 (9th Cir. 1985); Ramirez-
Osorio v. INS, 745 F.2d 937 (5th Cir. 1984), reh'g denied, 751 F.2d
383 (5th Cir. 1984); Villegasv. INS, 745 F.2d 950 (5th Cir. 1984).

2. No respondent shall be permitted to make more than one designation.

3. The respondent cannot designate any foreign territory contiguous to the
United States or any island adjacent thereto unless she is a native, citizen
or national or a subject thereof, or has resided there. If the respondent
cannot make such a showing, then the Immigration Judge should advise
that the designation cannot be honored and inquire of counsel or
respondent whether she wishes to designate another country.

4. If the respondent chooses a country of deportation other than that of her
birth or citizenship and the Immigration Judge finds the designation legally
permissible, the Immigration Judge can accept the choice, but in the
absence of a convincing showing that such country would accept the
respondent, the Immigration Judge should designate an alternate country of
deportation, usually the country of the respondent's birth and citizenship.
Although thisis the common practice, it is not a requirement, as the statute
gives seven (7) alternatives. See former INA 8§ 243(a).

|. RELIEF FROM DEPORTATION AND WAIVERS OF DEPORTATION
GROUNDS

A respondent may apply for the following relief from deportation. These forms of
relief are more fully discussed in Chapter 6 (Relief from Exclusion and
Deportation) of this Benchbook. The statutory references are to Act as written
prior to the amendments made by 1IRIRA.



10.

11.

12.

Section 208(a) of the Act, asylum. Applicationsfiled on or after April 1,
1997, require the Immigration Judge to give warnings regarding the
consequences of knowingly filing afrivolous application for asylum as
provided by [IRIRA.

Section 243(h) of the Act, withholding of deportation.

Section 212(c) of the Act, waiver of certain grounds of deportability. This
form of relief was significantly limited by AEDPA, and was eliminated by
[IRIRA. It continues to be available in deportation and exclusion hearings.

Section 244(a) of the Act, suspension of deportation.
Section 244(e) of the Act, voluntary departure.
Section 245(a) of the Act, adjustment of status.

Section 249 of the Act, registry, record of admission for permanent
resident status.

Sections 212(g), (h) and (i) of the Act, waivers when subsidiary to other
applications such as an application for adjustment of status.

Section 241(a)(1)(H) of the Act, waiver of fraud.
Section 241(a)(1)(E)(iii) of the Act, waiver of aien smuggling.

Section 216 of the Act and regulations thereunder grant to the Attorney
General the authority to waive deportability under section 241(a)(1)(D) of
the Act. The regulations provide that waivers under section 216 of the Act
which are denied by the INS may be considered again in deportation
proceedings. See generaly 8 C.F.R. Part 216. The Immigration Judge does
not have the initial authority to consider such waivers without an
adjudication by the INS. Note: The Immigration Judge may find that
sometimes the waiver application is pending with the INS at the time the
deportation proceedings begin. In such a case, a motion to continue or
administratively closeis not unusual.

Adjustment of Status. Special provisions may be available to natives of
Cuba and Nicaragua (NACARA) and Haitians (HRIFA).



Il. PROCEDURES

Asafederal official with complete decision-making independence, the Immigration
Judge should and will develop his or her own individual style. In this respect, the
following is meant only to provide general guidelines and suggestions for the hearing
process.

A. PREHEARING

1. Review of Files and Preparation

The Immigration Judge will receive a number of files before the scheduled
master or individual calendar hearing because they will be transmitted with
pending motions.

Even if there are no pending motions, some Immigration Judges like to
review the master calendar files before the master calendar hearing. If so,
the files should be available to the Immigration Judge because they are
generally "batched" by the Immigration Court staff before hearing. A staff
member should provide the files to the Immigration Judge upon request or
if the Immigration Judge has a standing request for the files, they should be
provided in accordance with the request.

In any event, al individual calendar files should be provided to the
Immigration Judge at |least in the week before the scheduled hearings. This
Is extremely important so that the Immigration Judge can review the cases
before merits hearing to determine issues, read briefs and applications,
perform research, and focus on the Immigration Judge's areas of interest in
the case. The Immigration Judge should establish a standing procedure for
the staff to supply thefiles.

2. Establishing the Order of Hearings

For master calendar, a sign-up sheet can be provided for attorneys and/or
respondents to "check in." The sheet can also be used to determine the
order in which the cases should be heard, the number of unrepresented
persons, etc. On master calendar, many Immigration Judges prefer to hear
first the cases of represented persons. Some Immigration Judges follow the
order of the sign up sheet to encourage promptness. The sign up sheet can
also be used to determine the language that a respondent speaks.

The Immigration Judge should be familiar with and adopt local custom and



procedures regarding the hearing procedures.

3. Cdendar Review

Before a master calendar session in particular, the Immigration Judge
should review his calendar to determine the available dates for individual
calendar hearings. In thisway, the master calendar hearings will be more
efficient. It is recommended that the Immigration Judge set the dates of
hearings so that he can monitor and regulate his own calendar. The reason
Is that only the Immigration Judge knows the difficulty of the cases and
other special calendaring considerations.

4. Supplies
The courtroom should be fully supplied.

The recording equipment should be checked often to determine that all the
components are functioning. If the equipment is not functioning, there
cannot be a complete record of proceedings for transcription. If so, there
can be no meaningful appellate review or review for any purpose,
including the Immigration Judge's purpose in preparing adecision. If there
Is not a complete record, the hearing will probably have to be conducted
again de novo.

An adequate supply of tapes, form orders, hearing notices, lists of low cost
and pro bono counsel, office supplies, etc., should always be available.
Some Immigration Courts designate a person(s) to keep the bench and the
clerk's areafully supplied with these items.

A most important supply islaw materials. The Immigration Judge should
have a copy of the Act and a copy of Title 8 of the Code of Federal
Regulations at his or her elbow. The Immigration Judge should also have
select state and federal codes, particularly those that concern criminal law.
Last, the Immigration Judge should have personal files of citations,
research, standard language, €tc., that are used on the bench.

5. Personnel

The Immigration Judge should be aware which clerk or interpreter will be
In the courtroom for a given hearing or session, and which clerk or
interpreter isresponsible for care of the files. If the Immigration Judge



knows the personnel assigned to the Immigration Judge for a period of
time or for the hearing or session in question, the Immigration Judge will
know the "contact person” for interpretation, calendaring, mailing of
notices, clerical assistance, and general assistance for the hearing or
session in gquestion.

The Immigration Judge should also be aware of the person(s) responsible
for ordering contract interpreters. In general, the Immigration Judge should
be aware of the assigned job duties of the personnel at his Immigration
Couirt.

The Immigration Judge should be aware of the requirements of
confidentiality imposed by section 384 of IIRIRA asthey relate to battered
aliens, and to take appropriate action to secure such confidentiality.

B. THE MASTER CALENDAR

1. Be prompt. Start the calendar on time. If the Immigration Judge is on time,
respondents and representatives will understand that they are expected to
be on time.

2. Wear arobe and have a serious demeanor. Note that serious does not equal
dour. Courtesy is aways necessary.

3. Havethe clerk or interpreter who is assisting the Immigration Judge for the
hearing or session advise the Immigration Judge when the calendar is
ready to begin. Then, enter the courtroom. The clerk should call court to
order. Those who are present should stand when the Immigration Judge
enters. These proceedings are very serious.

4. Havethe clerk or interpreter call the cases.

5. Thefollowing is asuggested format for one case on the master calendar in
which the respondent has counsel:

a. Turn on the recorder and identify the date of the hearing, yourself,
your location, the name of the case, and the case number;

b. Ask counsd to identify themselves by name; and

c. Besurethat counsel for the respondent has submitted a Notice of



Entry of Appearance as Attorney or Representative on Form EOIR-
28.

. Ask counsdl for the respondent if the client is present and where the
respondent is located in the court room. The respondent should be
seated near counsel.

. Ask counsel what language the respondent speaks and understands
best and note that that language will be the language of the
proceedings.

. Ask counsdl to confirm the current address of the respondent.

. Ask counsdl if she concedes proper service of the Order to Show
Cause, waives the reading and explanation of the document, and
waives an explanation of the hearing rights.

. Ask counsdl to plead to the Order to Show Cause.

I. When pleading is completed, mark the Order to Show Cause as
Exhibit One in the record of proceedings.

]. Ask counsel to designate a country of deportation if deportation
should become necessary. If counsel indicates that her client will
not designate a country, the Immigration Judge should designate a
country as discussed in Part |, Section H of this Chapter.

. Inquire what applications for relief (if any) will be made. At this
time, there may be some discussion asto the type of application or
issues that may arise in the application.

I. If the application isfor voluntary departure only, the hearing
can be completed usually on the master calendar unless, the
INS opposes voluntary departure or an issue of eigibility for
voluntary departure arises.

ii. For other applicationsfor relief, set afirm deadline for
submission of the application. The deadline depends on the
nature of your calendar. For example, if you can hear
individual cases within afew months, then a shorter (but
realistic) deadline may be appropriate. If your calendar is set



farther into the future, then alonger deadline is appropriate.

lii. Advise counsel that, if the applications are not received
timely or atimely request for an extension of timeis not
made, you will go forward to enter afinal order of
deportation on the ground that the application is deemed
abandoned.

Note that asylum applications filed "defensively” in
deportation proceedings must be filed at a master calendar,
and the case will be continued for that purpose. In addition,
applications filed on or after April 1, 1997, require advisals
regarding the consequences of knowingly filing afrivolous
application for asylum.

|. Set an individual calendar hearing date and time for the case.

m. If the Immigration Judge believes that briefs would be helpful, set a
briefing schedule.

n. Provide the parties with written notice of the date and time of the
next hearing.

0. Provideto the respondent the advisals mentioned in Part I, Section
F of this Chapter.

p. Master calendars focus heavily on the respondent. Therefore, be
sure to ask the counsal for the INS if she has anything to add.

g. Closethe hearing.

r. Some jurisdictions permit written pleadingsin lieu of a master
calendar appearance.

6. Thefollowing isamodel for one case on the master calendar if the
respondent is not represented by counsel:

a. Turn on the tape machine and identify the date of the hearing,
yourself, the location, and the case name and number as described
above.



. Identify counsel for the INS.

. Swear in the respondent if he speaks English or Spanish, or a
language for which a staff interpreter is available. If the respondent
cannot communicate in these languages, a telephonic interpreter
may be available or the matter will have to be set to another master
calendar and an interpreter ordered in the respondent's language. At
that hearing, the Immigration Judge will have to swear in the
interpreter and then proceed to swear in the respondent in his native
language.

. Ask the respondent his true name and address.

. Ask the respondent if he has a copy of the Order to Show Cause
with him or at home so that service can be verified. If he does not
have a copy, counsel for the Service may have an extra copy.
Otherwise, consider having your staff make a copy for the
respondent. In this case, the certainty of service outweighs the
Inconvenience.

. Make sure the respondent understands the nature of the
proceedings.

. Advise the respondent of hisrights as noted in Part |, Section E of
this Chapter.

. If respondent wishes to seek counsel, the Immigration Judge must
grant him at least one continuance to do so. Supply the respondent
with alist of the low cost and pro bono servicesin your area.
Advise the respondent that heis not limited to the list and that he
can have whatever counsel he wants or that he can represent himself
if he wants inasmuch as the law does not require him to have
counsel. Such advice will clear up misconceptions as to the nature
of thelist and the right to counsel.

Although the respondent has the right to represent himself, it is
appropriate to encourage him to seek out counsel or at least to
consult with counsal. In this respect, the Immigration Judge might
advise respondent of the importance of the proceedings and the size
of his stake in the outcome.

I. As soon as the respondent indicates a desire to seek counsel, do not



go forward with the merits of the case in order to avoid infringing
on the alien's statutory right to counsel.

|. Set acontinuation date on the master calendar and give the
respondent written notice of the date and time of the next hearing.
Tell him to keep the notice for his own reference and to show it to
any counsel that he consults.

. Give the respondent the advisals noted in Part I, Section F of this
Chapter.

. Ask the respondent if he has any questions.

. Ask the counsel for the INSif he has anything to address at that
hearing.

. Close the hearing. Every respondent (or his attorney or
representative) should leave the master calendar session with a
"piece of paper," either anotice of further hearing or awritten order
or memorandum of decision.

NOTE: If the pro se respondent indicates a desire to go forward at
the hearing without counsel, the Immigration Judge must read and
explain the Order to Show Cause to the respondent. The INS then
must establish, by the respondent's testimony or otherwise, the truth
of the allegations of the Order to Show Cause and the Immigration
Judge must determine deportability. Then, the Immigration Judge
has a responsibility to advise the respondent of any relief to which
he may be entitled to apply. If the respondent wishes to make such
applications, the Immigration Judge must state a filing deadline and
give the respondent an individual calendar hearing date. If,
however, the relief is limited to an uncontested application for
voluntary departure, the Immigration Judge can proceed with the
hearing at the master calendar session.

In al pro se matters, the Immigration Judge must be careful and
solicitous of the respondent. In thisway, the Immigration Judge is
certain to have advised the respondent of all of hisrights and
obligations and the consequences of his obligations. Also, al of the
respondent's questions will be answered. Importantly, there will be
both justice and the appearance of justice.



C. THE INDIVIDUAL CALENDAR HEARING

1. The considerations regarding promptness and demeanor apply in the
context of theindividual calendar hearing.

2. Make surethat the interpreter is present if one is needed for the case.

3. Ask counsel or the respondent, if pro se, whether there are witnesses
besides the respondent. If so, they should be excluded from the courtroom
until called to testify.

4. If an application for relief isthe subject of the hearing, counsel or the
respondent should have already provided a complete application. In
addition, they should already have provided updated materials or
additional materialsin support of any application. The requirement of the
early submission of supplemental materialsis one of the values of Local
Operating Procedures. Sometimes, however, there may be materials that
the parties wish to submit on the day of the hearing. It isagood practice to
mark those documents for identification purposes and give the opposing
party an opportunity to object to them. Upon considering the views of both
parties, the Immigration Judge can then rule on whether to admit the
documents or sustain a pertinent objection and |eave the documents
marked for identification purposes only.

5. Open the hearing asin a master calendar hearing.

6. If deportability isat issue and if appropriate, let the parties make an
opening statement and proceed to the testimony of witnesses and the
admission of documents as exhibits.

7. If an application isto be heard, begin by marking the application and
related materials (for example, a State Department opinion in asylum
cases) as exhibits. At this point, the Immigration Judge may also be able to
mark into the record supplemental materials, and materials submitted on
the day of the hearing which were discussed before the opening of the
hearing, as noted in item 4 above.

When marking and numbering exhibits, be clear as to the identification of
each exhibit and its number in the record. Mark exhibits for identification
(for example, "Exhibit Five for identification"), if there is an objection to
the exhibit which the Immigration Judge sustains, or if the exhibit is being
admitted for purposes of identification until afoundation islaid for its



10.

11.

12.

13.

14.

15.

16.

17.

18.

admission.

Swear in the interpreter unless the interpreter is an Immigration Court
interpreter. Give the parties an opportunity to voir dire the interpreter.

Begin the taking of testimony, on direct, cross, and redirect examination.
Be sure to swear in each witness.

Take detailed notes on the testimony and the evidence as it is presented.
These will help the Immigration Judge to focus.

Be aware of efficiency and relevance. If questioning appears to be "going
astray," do not hesitate to challenge the questioner in thisregard. The
Immigration Judge, and not counsdl, is presiding.

When the parties have completed examination, the Immigration Judge may
ask questions of the witness. When the Immigration Judge has completed
his or her questions, invite the parties to ask further questions.

The Immigration Judge has the statutory right to ask questions. Sometimes,
the Immigration Judge may want to ask questions in the course of direct,
cross or redirect examination. The Immigration Judge should not hesitate
to do so especidly if clarification is needed or something said was not
heard. See Matter of SM-J-, 21 1&N Dec. 722 (BIA 1997).

During the course of the hearing, make sure that names and places are
spelled out. Foreign names can be spelled out by the interpreter or by
consensus of counsel. Such spelling isimportant for purposes of
transcription and clarity if there should be an appeal from the Immigration
Judge's decision.

Make sure that the respondent has put on all of his case by asking if there
Is anything further.

Permit the parties to make a closing statement or to present their points of
view.

Bring the evidentiary phase of the hearing to closure by having the parties
state expressly that the matter is submitted.

Render your oral decision or indicate that the decision will be reserved for



19.

20.

21,

22,

23.

24,

25.

written decision or that the oral decision will be given at adate and time
certain.

If an oral decision isto be made immediately, adjourn the hearing for a
short time at least to allow you to frame your decision.

Deliver the oral decision and order.

Advise the parties on the record of their appeal rights and of the
jurisdictional due date for the notice of appeal.

Close the hearing.

Whether the oral decision is delivered at the end of the hearing or on
another day, provide the parties with a written memorandum of your order.

A written memorandum of your order is not necessary if your entire
decision will bein writing.

If the Immigration Judge has decided to issue a written decision, state that
the matter is taken under submission or is reserved for decision and close
the hearing.

NOTE: The procedure for respondents who are pro seis essentially the
same as for represented respondents. However, the Immigration Judge has
the responsibility for assuring that the respondent is accorded all of his
rights and full due process. Also, the Immigration Judge should be more
considerate of the unrepresented respondent. He is often frightened or
nervous, poor, and uneducated. Be sure that everyone in the courtroom
treats him with dignity and respect. Be sure that everything, including the
marking of exhibits, is very clear to the respondent in nontechnical
language. In this way, the proceedings will be realistic and not mysterious.

In the case of the unrepresented respondent, the Immigration Judge will
have to take a more active role in the development of the hearing.
Whatever method the Immigration Judge uses, it isimportant that true,
accurate, and relevant testimony and evidence be elicited. The respondent
may wish to tell his own story or he may wish to respond to questions
posed by the Immigration Judge. Of course, the INS has the right to cross-
examine the respondent and the respondent’s witnesses and to submit
documentary evidence and the testimony of INS witnesses.



D. DECISIONS

1. In Generd

Asageneral rule, the oral decision at the end of hearing is preferable
simply because of the volume and pressure of an Immigration Judge's
caseload. If decisions are reserved for written decision, it is often the case
that the Immigration Judge will spend so much time on the bench that he
or she will have a hard time turning to the decision writing process. If too
much time passes, then other inefficiencies creep in. For example, the
Immigration Judge may have to listen to the tapes of the hearing to refresh
his or her memory of the evidence and the issues. [ See Operating Policies
and Procedures Memorandum 93-1, Immigration Judge Decisions and
|mmigration Judge Orders indicating that detained reserved cases to be
completed within 10 days and non-detained within 60 days].

Nonetheless, the Immigration Judge's duty is the independent issuance of
correct and conscientious decisions. Some cases do require awritten
decision. In this connection, if the Immigration Judge decides that awritten
decision is appropriate, do not hesitate to reserve the case for such a
decision.

On the other hand, the Immigration Judge's needs for factual and legal
reflection may be satisfied by taking a middle road by resetting the hearing
for oral decision on the next day or alater day. In thisway, the
Immigration Judge can get the time that is required for additional reflection
without spending the time to write out aformal decision.

However, do not fall into the temptation of reserving decision out of
convenience alone. Also, recognize that reserving decision can be atrap:
the reserved decisions can pile up and sap your energy in the course of an
aready intense workload.

An Immigration Judge must strike the balance. By virtue of circumstances,
most cases must be decided by immediate oral decision.

If the pleadings establish deportability and no issue of law or fact is
presented, an Immigration Judge can enter a summary written decision. If
there is no contest on deportability and the respondent makes no
application for relief from deportation whatsoever, a so-called "straight”
deportation order can be entered on an EOIR form order. Again, if thereis
no contest on deportability and the only relief sought is voluntary



departure, an Immigration Judge's summary written decision should be
entered on the EOIR form for voluntary departure.

If there is a contest as to deportability or asto an application for relief, an
Immigration Judge must issue a separate oral decision or written decision.
Asamatter of form, the oral decision must be separate from the transcript
itself. See Matter of A-P-, Interim Decision 3375 (BIA 1999).

The method or format for an oral decision can be found in Part |1, The Ord
Decision.

a. Asnoted above, an Immigration Judge should have available on the
bench various law books and personal filesto aid in focusing on the
applicable law and in choosing language for the decision. An
Immigration Judge's colleagues on the bench can give invaluable
assistance in compiling such files.

b. If an Immigration Judge feelsit is necessary, the hearing should be
adjourned so that time can be spent organizing notes and
formulating the decision.

c. After adjournment, turn on the recorder and address the transcriber.
Advise the transcriber that you are about to deliver the oral
decision.

d. State the case name and number; the charges of deportability; and
the types of relief sought.

e. Indicate that you are about to begin the oral decision.

f. Note paragraph changes for the transcriber. Also, spell out case
names, foreign words, names, and place names, and unusual words,
terms, and place names.

g. Thefirst paragraph traditionally states the name, sex, nationality,
and age of the respondent. If the Immigration Judge wantsto avoid
phrases like "The respondent is a 48-year-old female, native and
citizen of Colombia", the following is an alternative: "The
respondent, Ms. X, isanative and citizen of Colombia. At thistime,
sheis48 yearsold."



h. Thefirst section of any oral decision in deportation proceedings
must consider the respondent's deportability. In this connection,
identify the Order to Show Cause in the record and state the charge
of deportability with reference to the factual allegations and the
section(s) of the Act that the INS claims the respondent has
violated.

I. If deportability has been conceded at the hearing, state this. But al'so
make a specific statement that you find deportability under the
sections of the Act in question.

J. If deportability has been denied, either because some or all of the
allegations have been denied or because the charge(s) has been
denied, then the Immigration Judge must discuss the issues and the
evidence. Every case is different. However, every decision should
relate the issues raised, the evidence, and the legal principles that

apply.

The Immigration Judge should state a clear conclusion whether the
INS has carried its burden of demonstrating deportability by clear,
unequivocal, and convincing evidence under the standard of
Woodby v. INS, 385 U.S. 276 (1966).

k. When considering deportability, remain aware that the INS has the
burden of proof and that the standard for successis ahigh one. This
Is one of the few areas in deportation proceedings in which the INS
must carry a burden and not the respondent.

l. In assessing evidence, whether in the context of deportability or in
other areas, the Immigration Judge must consider the weight of each
item of evidence and the credibility or reliability of the evidence.
According the proper weight to documents can be difficult and
require an analysis as to the contents of the document, how or why
It was generated, how it came into the possession of the INS or the
respondent, whether it requires foundation by the personal
testimony of the maker, whether the maker can be reasonably
expected to be available, whether the documents are authenticated,
and so forth. Assessing the credibility of testimony isalso
extremely difficult. The demeanor and responsiveness of the
witness are very important, of course. However, in foreign language
hearings, you must recall that the testimony is presented in English
through an interpreter. In addition, you must be sensitive to the



witness level of education, his cultural or economic background,
the recency of the eventstestified to, hisinterest in the outcome of
the hearing, and so forth. Also, on the substantive side, you must
judge the plausibility of the witness "story." Y ou must also assess
discrepancies within the testimony and between the testimony and
writings, such as applications that the witness prepared and
submitted earlier. The witness should explain the latter type of
discrepancy. Y ou may also have to assess the testimony in light of
conditions in the witness home country.

Thistype of assessment may be particularly important in casesin
which the applications made are for asylum, withholding of
deportation, or suspension of deportation.

. Expresdsly state your evaluation of the evidence. If you believe that
a document should be accorded little or no weight or great weight,
you should say so. Also, you should state whether you find a
witness to be credible or incredible and whether the witness
testimony is clear or unclear.

. After the decision has expressed your finding on deportability, turn
to the applications (if any) for relief from deportation. At this point,
you may wish to note what applications the respondent is making.
List all of the applications before you.

. State which application you will consider first. Then proceed with
the applications one by one. As with the assessment of
deportability, state the issues, the legal standard, and the evidence.
Then, state the basis for your decision.

. In stating legal standards, it may be helpful to you to have in your
files abasic recitation of the general standards for a given type of
application. In thisway, if the case before you does not present an
unusual argument legally, you will have a statement of law at hand
aready. This means that you can concentrate on the facts.

. Deciding applications is essentially a process in which you first
determine eligibility and then exercise discretion. Thus, the decision
should clearly separate the eligibility determination from the
determination based on discretion. In this respect, the eligibility
requirements are often "narrower" than the entire record: that is,
they depend on certain factors in isolation from others. For



example, the requirement of "good moral character” for suspension
of deportation under section 244(a) of the Act may not require an
assessment of the entire factual record. However, the exercise of
discretion takes into account the record as a whole.

. Bear in mind that the same evidence can apply to more than one
application. For example, the evidence on an asylum application
under section 208 of the Act is often the same evidence that
underlies a companion application for withholding of deportation
under section 243(h) of the Act. Similarly, evidence and issues are
the same or at |east overlap when the respondent makes an
application for awaiver under section 241(a)(1)(H) of the Act and
an application for suspension of deportation under section 244(a) of
the Act.

. In the situations described above, it isimportant to note that,
although the evidence underlying multiple applications may be the
same, the standards for deciding the applications are not. Therefore,
you must keep the legal standards very clear in the course of your
decision. Sometimes you may not have to rule on each application.
For example, if you grant the respondent asylum under section 208
of the Act, you may decide not to rule on the companion application
for withholding of deportation under section 243(h) of the Act,
unless asylum is being granted conditionally. Similarly, if you grant
relief under section 241(a)(1)(H) of the Act, it is not necessary to
consider an application for suspension of deportation under section
244(a) of the Act. Note also that if asylum is granted, suspension of
deportation may not be granted. 8 C.F.R.§ 244 (1997). Of course,
when applications are denied, the same rules do not apply. Denial of
one application mandates consideration of the other(s). Thus, if you
deny the application for asylum, you must rule on the application
for withholding. If you deny the waiver in section 241(a)(1)(H) of
the Act, you must consider any application for suspension of
deportation and vice versa.

. The decision is summarized in your order which is the last portion
of the oral decision. The order should state clearly what you have
decided in clear, short language: for example, "The application of
the respondent [Name] for asylum in the United States under
section 208(a) of the Immigration and Nationality Act should be
and hereby is granted.” Y ou should state an order on every
application you have decided.



Note that if the alien has knowingly filed a frivolous application for
asylum, you must state that finding and all other relief is barred.
This consequence only applies to applications for asylum filed on or
after April 1, 1997.

Y ou should also state the order of deportation or the order granting
voluntary departure. In stating the order of deportation do not forget
to note the country of deportation: for example, "It is ordered that
the respondent [Name] be deported to France, his/her country of
citizenship and nationality." Similarly, the order of voluntary
departure must contain a country of deportation in the event that the
respondent fails to abide by the terms of voluntary departure: for
example, "It is ordered that the respondent [Name] be granted the
privilege of voluntarily departing the United States on or before
[Date]. If the respondent failsto depart on or before this date or on
or before any date by which the District Director of the Immigration
and Naturalization Service should extend the period of voluntary
departure, this Court's order shall automatically become an order of
deportation to [ Country]."

2. The Written Decision

As noted above, you may wish to prepare awritten decision. Be aware,
however, of the problems that are inherent in this route because of the
volume of cases and the multiple demands on your time.

Also, note that, unfortunately, you may end up writing and typing the
decision or waiting for the judicial law clerk to write and type a draft for
you. Be aware that, at this time, the Immigration Judges have very little, if
any, clerical assistance for orders and decisions.

Also, do not wait too long to prepare the written decision. Memories of
even the most heated and interesting hearing can fade. In this respect, you
may find that, although you remember the broad issues and the facts in
general, you may not remember the details upon which your decision may
turn.

Under OPPM 93-1; Immigration Judge Decisions and Immigration Judge
Decisions and Immigration Judge Orders, an Immigration Judge must
compl ete the written decision within 60 days of submission of the case or
within 10 days if the respondent is detained.



Thereis no set form for the written decision. However, tradition and logic
will result in awritten decision having the same format as oral decisions.
Therefore, al of the considerations mentioned in the discussion of oral
decisions apply to written decisions.

Remember that a written decision, like an oral decision, should expressly
state your order at the end of the decision.

3. The Transcribed Oral Decision

If an appeal from your order is taken, the hearing and your oral decision
will be transcribed. The transcripts will be presented to you for review. At
this point, you must review the oral decision and sign it. In reviewing the
decision, you may correct misspellings or clarify language. OCIJ policy
and fairness to the parties does not allow you to change the decision
substantively or by adding material to it. In other words, your oral decision
must stand as you dictated it.

Unfortunately, the transcription service cannot retype all material in which
corrections are made in handwriting. Therefore, sometimes you may sign a
document that does not have an unqualifiedly professional appearance.
Nonetheless, if errors are numerous (including spelling errors) or you
believe that material has been omitted or distorted, the transcript should be
redone. Y ou should bring these matters to the attention of the staff at your
Immigration Court that handles appeal preparation. The staff can then
contact the transcription service. In thisway, your decision will be
correctly transcribed and the transcription service and OCIJ will be aware
of problems or trends in the quality of transcription generally.

E. THE APPEAL PERIOD

1. Your order becomesfinal if appeal to the Board of Immigration Appealsis
waived or if no appeal isfiled timely in the 30-day jurisdictional appeal
period. See 8 C.F.R. 8 3.39 (2000); see also Matter of Shih, 20 1&N Dec.
697 (BIA 1993).

2. Once aNotice of Appeal isfiled, jurisdiction "vests' in the Board and you
entirely lose jurisdiction. Therefore, you cannot make any substantive
decision in the appealed case. Only the Board has authority over the case.

3. Also, once the Board has assumed jurisdiction over a case, jurisdiction



remains with the Board unless the Board remands the matter back to
Immigration Court. Therefore, if a party files a motion to reopen a
proceeding that the Board has aready decided on appeal, the motion must
be ruled on by the Board no matter how much time may have passed since
the Board's decision.

4. 1f no appeal has been filed, the Immigration Judge retains jurisdiction to
decide motions to reopen or to reconsider. Also, the Immigration Judge
retains jurisdiction to reopen or to reconsider on her own motion. See 8
C.F.R. 88 3.23 and 242.22 (1997).

5. Notethat, by statute, there is now no appeal permitted from an
Immigration Judge's order of deportation rendered during an in absentia
proceeding. See INA § 242B(c)(3). The statute provides that an in absentia
order can be "rescinded" only by motion to reopen addressed to the
Immigration Judge within 180 days of the deportation order; or at any time
If the motion raises the claim that the respondent did not have notice of the
proceedings. The Immigration Judge's decision on such amotion can,
however, be appealed to the Board. See discussion of in absentia
proceedings in Section F below.

F. IN ABSENTIA PROCEEDINGS

1. Inthe context of deportation proceedings, in absentia proceedings are
authorized by sections 242(b) and 242B(c)(1) of the Act.

2. Section 242B of the Act isacomplex statute that requires careful reading.
Briefly stated, section 242B of the Act requires in absentia proceedings if
service of the Order to Show Cause and service of notice of the date, time,
and place of hearing are clear.

3. In absentia proceedings occur in two contexts. In the first, the respondent
has never appeared at a hearing before the Immigration Judge. In the
second, the respondent has appeared before an Immigration Judge at least
one time, and may have already conceded deportability.

4. Inthefirst situation, careful review of serviceis necessary in order to
insure that the respondent did have notice of the proceedings and of the
date, time, and place of hearing. In the second situation, review of service
Is usually shortened because, in most cases, at the master calendar hearing
or any previous hearing, the respondent has acknowledged service of the
Order to Show Cause and has personally received written notice of the next



10.

hearing.

Once you are assured of service of the Order to Show Cause and of the
notice of hearing, you must turn to the issue of deportability. Again, the
two contexts mentioned above may determine how you proceed. First, if
the respondent has previously appeared before you, he may have pleaded
to the Order to Show Cause and to have admitted the truth of the
allegations and to have conceded deportability as charged. If so, the
finding of deportability is easy to make.

If, however, the respondent has never appeared before you the INS must
carry its burden of demonstrating deportability by clear, unequivocal, and
convincing evidence as required by Woodby v. INS, 385 U.S. 276 (1966).
The INSisnot relieved of this burden simply because the respondent is not
present. In this respect, deportation proceedings are different from "default
judgments" in civil suits. The failure to contest does not lead to judgment
against the respondent ssimply because he has failed to appear.

The INS may present documents to prove deportability.

Once the issue of deportability is decided, you may haveto rule on
applications for relief that the respondent has already submitted. The
genera ruleisthat afailure to prosecute an application is deemed an
abandonment of the application. Therefore, the respondent's failure to
appear in the proceedings, after proper notice, is an abandonment of
applications for relief that have already been submitted. See Matter of R-R-
, 20 |&N Dec. 547 (BIA 1992).

Note that there is no appeal from an in absentia order of deportation. Under
section 242B(c)(3) of the Act, the order may be "rescinded” only upon
motion made to the Immigration Judge.

In absentia proceedings must occur on the record. The proceedings must
progress with the formality used in proceedings in which respondent does
appear. The following are some suggestions for the format of thein
absentia hearing.

a. Open the hearing by identifying yourself, the case, place, and date
as you would for any other record hearing.

b. Identify the INS representative or ask counsel for the INS and the
respondent to identify themselves.



¢. Indicate the time the hearing was scheduled to begin and the time at
which you are actually opening the hearing.

d. If counsel for the respondent is not present, indicate that the
respondent is not present and that no representative, friend, or
relative is present on the respondent's behalf. Indicate how you
know this. For example, if the hearing is taking place at the end of a
master calendar, mention that you have completed the Court's
business for the session in question and no other persons remain
present (with the exception of the INS) who have business before
the Court. If the hearing is an individual calendar, note that you
have waited a set time for the respondent to appear and she has not
done so.

e. If counsel for the respondent is present, ask if she has an
explanation for the respondent's failure to appear. If you are
satisfied by the explanation, continue the hearing. Note, however,
that, under section 242B of the Act, afailure to attend a duly
noticed hearing can be excused only by "exceptional
circumstances.”

f. Indicate that the Court has received no communication from the
respondent to explain the failure to appear or to request another
hearing date and/or time.

g. Ask the INS representative whether the INS has received any
communication from the respondent.

h. Proceed with the hearing by marking exhibits. Mark the Order to
Show Cause as an exhibit, taking note of whether the certificate of
service on the Order to Show Cause indicates personal service or
service by certified mail. If the latter, include the receipt for
certified mail as part of the exhibit. Discuss your conclusion as to
service of the Order to Show Cause.

I. Mark the Court's copy of the hearing notice together with the
domestic return receipt and receipt for certified mail. Discuss
service of the notice.

J. Ask the Service what isits position on service and on proceedings.



. If the Immigration Judge determines that service is proper, then the
Immigration Judge will proceed to the deportability phase of the
hearing. Ask the INSfor its proof or note that the respondent has
aready admitted the allegations of the Order to Show Cause and
has conceded deportability.

. If inthe Court's view the INS has not demonstrated deportability by
the required degree of proof, the Immigration Judge may consider
continuing the case if the Service makes a proper motion or may
enter an order terminating the proceedings.

. If, on the other hand, the Immigration Judge is satisfied that
deportability has been established by the INS proof or by the
respondent’s previous admissions and concessions on the record,
then the Immigration Judge will turn to any applications for relief.
The Immigration Judge will mark the applications as exhibits and
note that the application are deemed abandoned.

. If the Immigration Judge is satisfied that deportability has been
demonstrated, she will enter an order of deportation. Notethat it is
ordinarily not possible to grant voluntary departure during an in
absentia proceeding for the simple reason that the respondent is not
present to testify asto her eligibility for voluntary departure.

. Anin absentia decision must be written. Matter of Charles, 16 |&N
Dec. 241 (BIA 1972). An Immigration Judge should state an order
of deportation or termination orally on the record asis the general
rule for all decisions. Section |11 also contains specific written
decisions that may be helpful for an in absentia proceeding.

. The written decision must be served on the parties, including the
respondent at her last known address.
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CHAPTER SIX

RELIEF FROM DEPORTATION AND EXCLUSION

I. INTRODUCTION




This chapter is neither designed nor intended to provide the Immigration
Judge with "all the law" relating to relief from deportation and exclusion. Its
more modest aim is to help the Immigration Judge understand and deal with
the most commonly encountered areas of relief. Knowledge of relief is critical
in that the Immigration Judge is required to inform aliens of apparent
eligibility for relief. 8 C.F.R. § 242.17(c) (1997).

Relief in Removal Proceedings is covered separately, but overlaps and is cross-
referenced.

The areas of relief from deportation, exclusion, and removal are the most
troublesome that face the Immigration Judge because it is these issues which
are most frequently contested and appealed to the Board of Immigration
Appeals. Time spent reviewing the applicable law, regulations, precedents,
and other legal requirements before conducting the hearing will pay
dividends in allowing you to narrow issues and control the course of the
hearing. Your hearing will be more structured and will move from issue to
issue without wandering into irrelevant areas.

1. TERMINATION OF DEPORTATION PROCEEDINGS

A. GENERALLY

Anytime the respondent denies the charge of deportability, the denial
Is treated as a motion to terminate proceedings. Proceedings may be
terminated because the respondent is a United States citizen or
because the allegations, even if true, do not lead to a finding of
deportability.

This is also true in removal proceedings where the respondent is
charged with being removable because she is deportable.

B. UNITED STATES CITIZEN

Not all persons born abroad are aliens. Persons born outside of the
United States of a United States citizen parent or parents may
themselves be United States citizens. During the hearing ascertain
whether or not either of the respondent 's parents was ever a citizen of
the United States. Existence of United States parent(s) should lead to
further inquiry by the Immigration Judge. See INA 88 301-308, 320-



321.

C. JURISDICTIONAL ISSUES

Proceedings may be terminated for jurisdictional reasons (such as
departure or death of the respondent) or for the respondent to pursue
an application for naturalization. See 8 C.F.R. § 242.7 (1997).

D. LEGAL SUFFICIENCY

The Immigration Judge is required to find deportability of an alien by
evidence which is clear, unequivocal, and convincing. 8 C.F.R. §
242.14 (1997). The Order to Show Cause may be legally insufficient
to sustain or support a charge of deportability. Either the factual
allegations, or charge of deportability, or both, may be legally
insufficient.

Note: The Attorney General can terminate exclusion or deportation
proceedings and refile under IIRIRA. The alien will then be in
Removal Proceedings.

E. TERMINATION FOR NATURALIZATION

The Immigration Judge may terminate the removal proceedings to
permit the respondent to proceed to a final hearing on a pending
application or petition for naturalization when the respondent has
established prima facie eligibility for naturalization and the matter
involves exceptionally appealing or humanitarian factors. In every
other case, the removal hearing shall be completed as promptly as
possible notwithstanding the pendency of an application for
naturalization during any state of the proceedings. 8 C.F.R. §
239.2(f) (2000).

1. VOLUNTARY DEPARTURE [NOT AVAILABLE IN EXCLUSION
PROCEEDINGS]

A. GENERALLY

Voluntary departure is the area of relief from deportation which is
most frequently encountered by the Immigration Judge. This remedy
has several advantages for the alien. He will not be arrested and



deported, thus not requiring special permission to return to the
country. The requirements are in former section 244(e) of the Act.

. STATUTORY REQUIREMENTS

One must establish the immediate means with which to make a
prompt departure, the willingness to depart, and good moral
character for at least the past five years. *Good moral character™ is
defined in section 101(f) of the Act, which lists statutory preclusions
along with a "catch-all" phrase: "The fact that any person is not
within any of the foregoing classes shall not preclude a finding that
for other reasons such person is or was not of good moral character."

. LIMITATION ON REMEDY

The Immigration Judge has no authority to grant unlimited or
"extended" voluntary departure. See Matter of Quintero, 18 I&N
Dec. 348 (BIA 1982). Nor is there authority to reinstate voluntary
departure after reopening proceedings where the sole grounds for
reopening is the voluntary departure request. See 8 C.F.R. § 244.2
(1997).

. DISCRETION

This form of relief is discretionary. If any adverse factors are of record,
the respondent must have sufficient equities to overcome them. The
following checklist is provided as a useful tool for all cases involving
discretionary relief:

POSITIVE FACTORS NEGATIVE FACTORS

United States citizen or Prior deportation

lawful permanent resident spouse,

parent, children or siblings Criminal activity or convictions
Lengthy residence in United States Prior illegal entries

IlIness of close family members Welfare fraud



Gainful employment Unauthorized employment
Legal entry Neglect of children

Active in civic groups Failure to pay support
Honorable service in United States military
Compliance with INS orders

Cooperation with law enforcement

Drug/alcohol abuse programs

Evidence of rehabilitation

Note that the requirements for voluntary departure in deportation
proceedings differ substantially from those for voluntary departure in
removal proceedings. In deportation proceedings there are no
statutory time limitations. Nor is the respondent required to present
travel documents or post a bond.

IV. ADJUSTMENT OF STATUS (SECTION 245 OF THE ACT)

A. GENERALLY

Adjustment of status is the changing of an alien's status from that of a
nonimmigrant, an alien who has been paroled into the United States,
and certain aliens who had entered without inspection to a lawful
permanent resident. The alien may apply for adjustment to either the
District Director, or if in deportation proceedings, to the
Immigration Judge, on Form 1-485.

B. STATUTORY REQUISITES

1. The alien must have been inspected and admitted. See INA 8§
245(a). See also Matter of Arequillin, 17 1&N Dec. 308 (BIA
1980); Matter of O, 16 1&N Dec. 344 (BIA 1977); Matter of
Bufalino, 11 I&N Dec. 351 (BIA 1965).

a. Intentional false claim to United States citizenship not



considered inspected. Reid v. INS, 420 U.S. 619
(1975).

b. Honest, but erroneous, belief of United States
citizenship considered inspected. Matter of Wong, 12
I&N Dec. 733 (BIA 1968); Matter of F-, 9 I&N Dec.
54 (BIA 1960).

c. Aliens paroled into the United States may adjust.
Matter of C-H-, 9 I&N Dec. 265 (BIA 1961).
However, note that arriving aliens in removal
proceedings are ineligible for adjustment, presumably
even if application is made to the District Director of
INS. See 8 C.F.R. § 245.1(c)(8) (2000).

d. Under section 245(i) of the Act, adjustment is available
to aliens previously ineligible for adjustment who are
willing and able to pay the prescribed application fee
plus a penalty assessment of five times the application
fee.

NOTE: SECTION 245(i) OF THE ACT EXPIRED
JANUARY 14, 1998, AND CONTINUES TO
APPLY ONLY TO ADJUSTMENT
APPLICATIONS WHERE THE UNDERLYING
VISAPETITION OR LABOR CERTIFICATION
WAS FILED ON OR BEFORE THAT DATE.

2. The alien must be eligible to receive an immigrant visa and
must be admissible to the United States for permanent
residence. Admissibility must be determined under the law
existing at the time of adjudication.

a. The alien must prove he is the beneficiary of an
approved preference petition (section 203(a) of the
Act), immediate relative petition (section 201(b) of the
Act), or qualifies as a "special immigrant™ (section
101(a)(27), of the Act).

b. The alien must establish that he is not excludable
(inadmissible) under section 212(a) of the Act.



c. Note that the alien may be required to demonstrate
admissibility in compliance with requirements made by
IIRIRA, including presentation of evidence of
Immunizations and presentation of affidavits of
support, depending upon the date the application was
filed. For instance, applications filed on or after
December 19, 1997, must be supported by affidavits of
support which meet the requirements of section 213(a)
of the Act as amended by IIRIRA.

d. If excludable, the alien may apply for a waiver of
excludability (such as 212(h), 212(i) or 212(K)) in
conjunction with his adjustment of status. 8 C.F.R. §
242.17(a)(1997); see also Matter of Parodi, 17 I&N
Dec. 608 (BIA 1980).

3. An immigrant visa must be immediately available to the alien
at the time the application for adjustment of status is filed.

a. Alien must have an approved visa petition to adjust
status. The Immigration Judge does not have the
authority to grant visa petitions. Matter of Ching, 15
I&N Dec. 772 (BIA 1976).

b. The Immigration Judge may grant continuances to
permit adjudication of relative visa petitions unless it is
clear that the alien is ineligible. Matter of Garcia, 16
I&N Dec. 653 (BIA 1978). But see Matter of Arthur,
20 1&N Dec. 475 (BIA 1992) (regarding granting
motions to reopen where certain sections of the Act are
implicated). See also Matter of Guiragossian, 17 1&N
Dec. 161 (BIA 1979).

c. Priority dates to determine availability of visas are
defined in 8 C.F.R. § 245.1.

d. The Immigration Judge may not conditionally grant
an adjustment application on the condition that a visa
number becomes available. Matter of Reyes, 17 I&N
Dec. 239 (BIA 1980).




e. The alien satisfies the availability requirement only if a
visa number was available when the application was
originally filed. Matter of Huang, 16 I&N Dec. 358
(BIA 1978). The visa number must also be available at
the time of the grant of adjustment.

f. For an applicant applying on the basis of an approved
immediate relative petition or as a special immigrant,
there are no numerical limits, therefore, an immigrant
visa is always "immediately available."

4. Alien must not fall within one of the following statutorily
ineligible classes unless exempted under section 245(i) of the
Act:

a. Alien Crewman;
b. Alien admitted in transit without visa;

c. Aliens engaged in unauthorized employment
(Exception for immediate relatives and special
Immigrants);

d. Aliens who are not in a legal immigration status on the
date of filing of the adjustment application. (Exception
for immediate relatives and special immigrants);

e. Aliens who have failed to maintain continuously legal
status since entry unless through no fault of their own
(Exception for immediate relatives or special
Immigrants);

f. Alien who was admitted as a nonimmigrant visitor
without a visa under section 217 of the Act (Exception
for immediate relatives) or under 8 C.F.R. § 212.1(e)
(2000);

g. Any nonpreference alien who is seeking or engaging in
gainful employment who does not have valid labor
certification from the Secretary of Labor;



h. Any alien who has nonimmigrant status as a
government official or servant of such official,

I. Any alien who is an exchange visitor and subject to
foreign residence requirements;

j. Any alien who claims immediate relative status under
section 201(b) of the Act or preference status under
section 203(a) of the Act or section 203(b) of the Act,
unless the alien is the beneficiary of a valid unexpired
visa petition; and

K. Any alien already lawfully admitted for permanent
residence on a conditional basis.

5. Adjustment of status is discretionary, involving a balancing of
favorable and adverse factors. Patel v. INS, 738 F.2d 239 (7th
Cir. 1984).

a. Favorable factors include the following: family ties in
the United States, lengthy residence in the United
States, approved labor certification or preference
petition, hardship if the applicant were forced to apply
for an immigrant visa from overseas, payment of taxes,
community service, good moral character, employment
history as well as business and property ties. Matter of
Blas, 15 I&N Dec. 626 (BIA 1974; A.G. 1976);
Matter of Arai, 13 I&N Dec. 494 (BIA 1970).

b. Adverse factors include: criminal conduct, flagrant
immigration violations, unlawful entry into the United
States, preconceived intent to enter and remain
permanently, false statements, and failure to file
income tax returns. Jain v. INS, 612 F.2d 683 (2d Cir.
1979), cert. denied, 466 U.S. 937 (1980); Matter of
Chartier, 16 I&N Dec. 284 (BIA 1977); Matter of
Hosseinpour, 15 I&N Dec. 191 (BIA 1975); Matter of
Janus & Janek, 12 I&N Dec. 866 (BIA 1968).

c. Where adverse factors are present it may be necessary
for the applicant to offset these by showing unusual or
outstanding equities. See Matter of Arai, 13 I&N Dec.




494 (BIA 1970).

d. In the absence of adverse factors, adjustment will
ordinarily be granted as a matter of discretion. Matter
of Arai, 13 I&N Dec. 494 (BIA 1970).

C. RENEWAL IN EXCLUSION PROCEEDINGS

An adjustment application made by an alien paroled under section
212(d)(5) of the Act, which has been denied by the INS District
Director, may be renewed in exclusion proceedings before an
Immigration Judge only under two conditions: (1) the denied
application must have been properly filed subsequent to the
applicant’s earlier inspection and admission to the United States, and
(2) the applicant’s later absence from and return to the United States
must have been under the terms of an advanced parole authorization
granted to permit the absence and return to pursue the previously
filed adjustment application. 8 C.F.R. 88 236 and 245.2(a)(1)
(1997).

D. CUBAN/NICARAGUAN ADJUSTMENT

There is a special adjustment provision available to Nicaraguans and
Cubans pursuant to NACARA. The Attorney General shall adjust any
Cuban or Nicaraguan national physically present in the United States
for a continuous period (aggregate absences of 180 days or less will
not break the period) since December 1, 1995, if the alien applies
before April 1, 2000, and is otherwise admissible for permanent
residence (sections 212(a)(6)(a), 7(a), (9)(b) of the Act do not apply).
On March 24, 2000 regulations implementing section 202 of
NACARA became final. See 8 C.F.R. § 245.13 (2000).

E. THE HAITIAN REFUGEE IMMIGRATION FAIRNESS ACT OF

1998 (HRIFA)

This Act provides adjustment availability to some Haitian nationals
present in the United States since December 31, 1995, and who meet
other requirements. See 8 C.F.R. § 245.15 (2000)

V. ASYLUM AND WITHHOLDING OF DEPORTATION




A. INTRODUCTION

An alien may apply for asylum and/or withholding of deportation
either before an asylum officer of the Service or before an
Immigration Judge in removal, deportation, and exclusion
proceedings. See 8 C.F.R. Part 208. The types of filings can generally
be divided into two categories: Pre-lllegal Immigration Reform and
Immigrant Responsibility Act of 1996 (IIRIRA) and Post-1IRIRA
filings; i.e., Applications filed before April 1, 1997, and those which
are filed on or after April 1, 1997.

B. PRE-1IRIRA APPLICATIONS FOR ASYLUM AND
WITHHOLDING - [Applications filed before April 1, 1997]

1. After pleadings have been taken, in a deportation case, the
alien is given the opportunity to designate a country of choice,
should deportation become necessary. If she declines, the
Court directs a country or countries. After doing so, the Court
Is required to advise the alien of the right to file for asylum
which is automatically considered as a request for withholding
of deportation. See INA 88 208(a) and 243(a). The request is
made on Form 1-5809.

2. In exclusion proceedings, the applicant is excluded and
deported "from whence he came,” and there is no designation
of the place of removal. However, the Immigration Judge
should inquire as to whether the applicant has a fear of
persecution.

3. Jurisdiction

a. It should be noted that once an alien has been placed
in deportation, removal or exclusion proceedings, only
the Court has jurisdiction over the application. See 8
C.F.R. § 208.2(b)(3) (2000).

b. Spouses and minor children may be included in the
same asylum application, if they are in the United
States. 8 C.F.R. § 208.3(a) (2000).

4. Conditions and Consequences of Filing the Application for



Asylum.

a. If the application was filed on or after January 4, 1995,
information provided in the application may be used as
a basis for the initiation of removal proceedings, or to
satisfy any burden of proof in exclusion, deportation,
or removal proceedings.

b. If the application for asylum was filed on or after
January 4, 1995, then it is subject to regulatory and
statutory time limits for processing and completion.
They are "expedited"” cases, and are calendared for
adjudication ahead of other cases in order to comply
with these restrictions. The Immigration Judge should
refer to OPPM 00-01 (Asylum Request Processing)
regarding the processing of expedited asylum
applications. Section 208(d)(5)(A)(ii) of the Act
requires that an initial hearing on the asylum
application be conducted within 45 days of its filing.

5. Filing of the application with the Immigration Court.

A copy of every asylum application is referred to the
Department of State. See 8 C.F.R. 88 208.4, 236.3, and
242.17 (1997). At its option, the Department of State also
may comment on an application. Additionally, the
Immigration Judge may request specific comments from the
Department of State regarding individual cases or types of
claims. See 8 C.F.R. § 208.11 (b) (1997). Note OPPM 00-01
regarding the process for requesting advisory opinions. It is
neither necessary nor required that a Department of State
opinion be received and in the file prior to proceeding in the
case.

6. Eligibility.
a. Burden of Proof.
The Supreme Court has held that a well-founded fear
of persecution exists where an objective situation is

established which makes persecution a reasonable
possibility.” INS v. Cardoza-Fonseca, 480 U.S. 421




(1987). The BIA has held that a claimant meets the
burden if it is established that a reasonable person in
his or her circumstances would fear persecution. See
Matter of Mogharrabi, 19 1&N Dec. 439 (BIA 1987).

The burden for withholding of deportation is higher
than that for asylum. The statute requires a showing
that one's "life or freedom would be threatened" due to
any of the five statutory grounds. INA § 243(h) (now
INA 8 241(b)(3)). The Supreme Court has indicated
that the government is correct in assessing the burden
of a "clear probability” of persecution for this form of
relief. That is, it must be shown that persecution is
more likely than not to occur. INS v. Stevic, 467 U.S.
407 (1984).

. Requirements.

To qualify for asylum an applicant must demonstrate
that he or she is unwilling to return to his homeland
because of persecution or a well-founded fear of
persecution on account of race, religion, nationality,
membership in a particular social group, or political
opinion. This is simply the definition for the term
"refugee.” See INA 88 101(a)(42)(A), 208. This
definition was substantially revised by section 601 of
IIRIRA, and now includes aliens who were forced to
abort pregnancy, forced to undergo sterilization,
persecuted for failure to undergo such a procedure or
for resistance to a coercive population program. The
Immigration Judge may only grant an application on
that basis conditioned upon a subsequent
administrative determination by INS that a number is
available under section 207(a)(5) of the Act. See
Matter of X-P-T-, 21 I&N Dec. 634 (BIA 1996).

"Persecution” has been defined as "the infliction of
suffering or harm upon those who differ in a way
regarded as offensive." Kovac v. INS, 407 F.2d 102
(9th Cir. 1969). The feared persecution may be at the
hands of the government or a group which operates
outside the realm of government (such as guerrillas). In




such instances, the claimant must establish that the
government is unwilling or unable to protect him from
the actions of this group. See Matter of McMullen, 17
I&N Dec. 542 (BIA 1980).

c. Evidence.

= The respondent cannot meet his burden of
proof unless he testifies under oath regarding
his application. An Immigration Judge should
not proceed to adjudicate a written application
for asylum if no oral testimony has been offered
in support of that application. See Matter of
Fefe, 20 I&N Dec. 116 (BIA 1989).

« A claimant need not present evidence which
corroborates the claim where such evidence is
not available. But see Matter of Dass, 20 1&N
Dec. 120 (BIA 1989). Therefore, since the case
will often stand or fall on the testimony of the
respondent, it is absolutely essential that
detailed credibility findings be made in every
asylum case. See also Matter of A-S-, 21 I&N
Dec. 1106 (BIA 1998).

d. Statutory and regulatory bars under sections
101(a)(42) and 208(d) of the Act; 8 C.F.R. §
208.13(c)(2) (2000). Asylum shall be denied where:

« The alien was involved in the persecution of
others. See Matter of Rodriguez-Majano, 19
I&N Dec. 811 (BIA 1988).

= The alien, having been convicted by a final
judgment of a particularly serious crime in the
United States, constitutes a danger to the
community.

« The alien has been "firmly resettled" within the
meaning of 8 C.F.R. § 208.15 (2000).



= There are reasonable grounds for regarding the
alien as a danger to the security of the United
States.

= The alien has been convicted of an aggravated
felony. Note that an alien who has been
convicted of an aggravated felony is considered
to have been convicted of a particularly serious
crime and to constitute a danger to the
community, without further inquiry for asylum
purposes. See INA § 208(d); Matter of A-A-,
20 1&N Dec. 492 (BIA 1992); Matter of K-,
20 1&N Dec. 418 (BIA 1991); but see Matter
of Q-T-M-T-, 21 1&N Dec. 639 (BIA 1996)
(withholding of deportation and removal).

e. Discretion.

Except where the applicant is barred from relief (as
noted above), withholding of deportation is a
mandatory form of relief for those who meet the
standard. Asylum (except as noted above) is a
discretionary form of relief. Adverse factors include
criminal offenses, the use of fraud to gain admittance
to the United States, and circumvention of orderly
refugee processing abroad. See Matter of Pula, 19 I1&N
Dec. 467 (BIA 1987). The Immigration Judge should
note that withholding of deportation confers no
immigration benefit other than a prohibition against
deportation to a particular country. This benefit may
be withdrawn where conditions change in the country
from which the applicant fled. A successful asylum
applicant may apply for lawful permanent resident
status after one year has elapsed. See INA 8§ 209(b).

C. POST-1IRIRA APPLICATIONS FOR ASYLUM AND
WITHHOLDING - [Applications filed on or after April 1, 1997]

1. Generally, the requirements stated above are applicable to
asylum applications filed on or after April 1, 1997 except as
indicated below.



2. Jurisdiction.

a. "Asylum Only" Hearings. Once a Notice of Referral to
Immigration Judge (Form-863) has been filed with the
Immigration Court, the Immigration Judge shall have
exclusive jurisdiction over any asylum applications filed

by:

= An alien crewman who is an applicant for a
landing permit, has been refused permission to
land under section 252 of the Act, or was
granted permission on or after April 1, 1997 to
land under section 252 of the Act;

= An alien stowaway who has been found to have
a credible fear of persecution;

= An alien who is an applicant for admission
pursuant to the Visa Waiver Pilot Program
under section 217 of the Act;

= An alien who was admitted to the United States
pursuant to the Visa Waiver Pilot Program
under section 214 of the Act and has remained
longer than authorized or has otherwise violated
his immigration status;

= An alien who has been ordered removed under
section 235(c) of the Act; or

= An alien who is an applicant for admission, or
has been admitted, as an alien classified under
section 101(a)(15)(S) of the Act.

Note that the regulations limit the scope of the
proceedings. See 8 C.F.R. § 208.2(b)(2) (2000). The
rule of procedure as proceedings under section 240
apply, except the scope of review shall be limited to a
determination of whether the alien is eligible for
asylum or withholding of removal and whether asylum
should be granted in the exercise of discretion. The



parties are prohibited from raising or considering any
other issues, including but not limited to issues of
removability and all forms of relief except for asylum
and withholding of removal. At the end of the hearing,
the Immigration Judge enters a decision on the
applications for asylum, withholding and the
Convention Against Torture, without any removal
findings or order.

b. Once the alien has been placed in deportation, removal
or exclusion proceedings, only the Court has
jurisdiction over the application.

3. Conditions and Consequences of Filing the Application for
Asylum.

a. If the application was filed on or after January 4, 1995,
information provided in the application may be used as
a basis for the initiation of removal proceedings, or to
satisfy any burden of proof in exclusion, deportation,
or removal proceedings. 8 C.F.R. § 208.3 (c)(2000).

b. An applicant for asylum is subject to the consequences
of knowingly filing a frivolous application for asylum.
An alien found to have knowingly filed such an
application is forever barred from relief under the
Immigration and Nationality Act. Because this is an
extremely serious consequence, the Immigration Judge
must take care to be sure the alien is aware of these
consequences, by furnishing the appropriate oral and
written warnings at the time of filing. Section
208(d)(4) of the Act requires that the applicant be
advised specifically about the consequences of
knowingly filing a frivolous application for asylum in
the United States. A frivolous application for asylum is
one which contains statements or responses to
questions that are deliberately fabricated.

4. Filing of the application with the Court.

a. The respondent must file the Form 1-589 version
dated, May 1, 1998.



b. The Immigration Judge must advise the alien of the
consequences of knowingly filing a frivolous
application for asylum, by furnishing the appropriate
oral and written warnings at the time of filing. Section
208(d)(4) of the Act requires that the applicant be
advised specifically about the consequences of
knowingly filing a frivolous application for asylum in
the United States. A frivolous application for asylum is
one which contains statements or responses to
questions that are deliberately fabricated. The advisals
regarding these consequences are to be given at the
time of filing the application. In our proceedings, they
should ordinarily be given at the Master Calendar
appearance prior to filing and when filed, and should
be given both orally and in writing. See Part I11.

5. Eligibility

a. The Burden of Proof and Requirements. Except as
noted below, the burden of proof for asylum and
withholding is the same for applications filed before
April 1, 1997.

b. Precluded from filing. Section 208(a)(2) of the Act, as
amended by IIRIRA, provides that an alien is
statutorily ineligible to apply for asylum after April 1,
1997, if he falls within one of the following statutory
bars:

« Safe third country;

= Fails to file asylum within one year of arrival in
the United States (unless there are either
changed circumstances or extraordinary
circumstances as set out in 8 C.F.R. §
208.4(a)(4)-(5) (2000) preventing the filing
within one year); or

= The alien was previously denied asylum either
by an Immigration Judge or the BIA (unless the
changed circumstance exception applies).



Note: That the Immigration Judge will still have to
consider the respondent’s request for withholding of
removal.

. Mandatory denials. An alien who files an application
for asylum on or after April 1, 1997, cannot be granted
asylum if one of the following statutory bars applies:

= Persecuted others;
« Convicted of a particularly serious crime;

= Reason to believe the applicant committed a
serious nonpolitical crime outside the United
States prior to alien's arrival in the United
States;

= Danger to security of United States;
« Engaged in terrorist activities; or
« Firmly resettled in another country.

Most of these same proscriptions apply to withholding
of deportation. See INA § 243(h)(2); 8 C.F.R. §
208.16 (1997). An alien convicted of an aggravated
felony is barred. However, the Immigration Judges
must be familiar with sections 243(h)(2) and (3) of the
Act, 8 C.F.R. 8 208.16(c)(3) (1997), and Matter of Q-
T-M-T-, 21 I&N Dec. 639 (BIA 1996), discussing
amendments which were made by AEDPA and
[IRIRA.

. Asylum cannot be granted until the identity of the
respondent has been checked against all appropriate
records maintained by the Attorney General and by the
Secretary of State.

. Applications subject to numerical limitation (coercive
family planning cases) may be granted conditioned



upon the availability of a number under section
207(a)(5) of the Act.

D. RELIEF UNDER THE CONVENTION AGAINST TORTURE

The Torture Convention is discussed in further detail in Chapter
Nine of Part One of the Benchbook.

V1. SUSPENSION OF DEPORTATION

This form of relief is not available in exclusion proceedings, was repealed by
IIRIRA and modified by NACARA. It continues to be available to aliens in
deportation proceedings, but certain transitional rules apply. A modified
suspension of deportation application applies in removal proceedings to
respondents who are described in section 309(c)(5)(C)(i) of IIRIRA (see

attached chart). (Chart6-13.pdf)

A. GENERAL PROVISIONS

1. Sections 244(a)(1), (2) and (3) of the Act provide for the
termination of deportation proceedings and the adjustment of
the alien's status to that of a lawfully admitted permanent
resident.

2. Suspension of deportation can only be applied for by filing
Form EOIR-40 with the Immigration Judge in the course of a
deportation proceeding. Note: By regulation the Attorney
General may provide for adjudication of certain applications
by asylum officers.

3. The burden of proof is on the alien to establish not only that
she meets the statutory prerequisites as a matter of law, but
also that she merits relief as a matter of discretion.

B. STATUTORY REQUIREMENTS

1. Seven-year cases under section 244(a)(1) of the Act. Alien
must establish:

a. She has been physically present in the United States
continuously for at least the immediate past seven years
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before the service of the Order to Show Cause and the
application for suspension;

b. She is and has been a person of good moral character
during the past seven years; and

c. Deportation would result in extreme hardship to the
respondent or to a spouse, parent, or child, who is a
United States citizen or permanent resident.

2. Ten-Year cases under Section 244(a)(2) of Act

This section applies to aliens found deportable for certain
kinds of serious conduct under former sections 241(a) (2), (3)
or (4) of the Act. The alien must establish:

a. Continuous physical presence in the United States for
at least the immediate past 10 years since the
commission of the deportable act, and prior to the
service of the Order to Show Cause.

b. Good moral character during this 10-year period; and

c. Deportation would result in exceptional and extremely
unusual hardship to the alien or to his or her spouse,
parent, or child who is a United States citizen or
permanent resident.

3. Three-year cases under section 244(a)(3) of the Act.
Applications by aliens who have been physically present for a
continuous period of not less than 3 years prior to service of
the Order to Show Cause, and who have been battered or
subjected to extreme cruelty in the United States by a spouse
or parent who is a United States citizen or lawful permanent
resident; who can show good moral character during the 3-
year period, and whose deportation would result in extreme
hardship to the alien or the alien's parent or child.

C. CONTINUOUS PHYSICAL PRESENCE

The most controversial aspect of the physical presence



requirement is the issue whether presence has been broken.
Since the passage of section 315(b) of the Illegal Immigration
Reform and Control Act of 1996, Pub. L. No. 99-603, 100
Stat. 3359 (Nov. 6, 1986), the words "physically present in
the United States for a continuous period" have been defined
to allow for absences that are "brief casual and innocent™ and
that do "not meaningfully interrupt the continuous physical
presence."” See INA § 244(b)(2).

a. This amendment to the Act abrogated the Supreme
Court's decision in INS v. Phinpathya, 464 U.S. 183
(1984), which interpreted the continuous physical
presence requirement literally-- no departures.

NOTE: IIRIRA and NACARA provide new rules
relating to continuous physical presence which are
applicable even though the alien is in deportation
proceedings. For instance, pursuant to section
309(c)(5)(A) of IIRIRA, new rules relating to
continuous residence and physical presence are
applicable to aliens in deportation proceedings. The
applicability of these rules was modified by NACARA,
and thus the Immigration Judge must review
provisions of both laws in order to determine which
applies. In particular, this is critical because under
section 240A(d) of the Act, the periods of residence
and physical presence are terminated by service of the
charging document upon the alien. See Matter of
Mendoza-Sandino, Interim Decision 3426 (BIA
2000); Matter of Nolasco, Interim Decision 3385 (BIA
1999).

The "clock-stopping" provisions do not apply to an
alien who has not been convicted of an aggravated
felony and who falls into one of the classes described at
IIRIRA section 309(c)(5)(C)(i), but other
requirements for suspension remain in effect. See
attached schedule regarding these provisions.

b. Fleuti and Wadman concepts:

« Rosenberg v. Fleuti, 374 U.S. 449 (1963) -




look at length of time absent, purpose of visit
and whether procured travel documents to
make trip.

« Wadman v. INS, 329 F.2d 812 (9th Cir. 1964)
- five-day vacation in Mexico not a significant
enough interruption.

« Bilbao-Bastida v. INS, 409 F.2d 820 (9th Cir.),
cert. dismissed, 396 U.S. 802 (1969) - entry
found with two-month trip abroad with illegal
visit to Cuba and the need for travel
documents.

= Heitland v. INS, 551 F.2d 495 (2d Cir.), cert..
denied, 434 U.S. 819 (1977) - six weeks out of
country coupled with misrepresentations broke
seven-year requirement.

= Kamheangpatiyooth v. INS, 597 F.2d 1253
(9th Cir. 1979) 30 days absence not
interruptive.

» de Gallardo v. INS, 624 F. 2d 85 (9th Cir.
1980) - three and a half months not
interruptive.

c. Generally, any material misrepresentations used to gain
reentry or brief trips outside the United States to
further any unlawful activity will be deemed acts that
are "meaningfully interruptive."

= Matter of Contreras, 18 I&N Dec. 30 (BIA
1981) - smuggling aliens.

« Matter of Herrera, 18 I&N Dec. 4 (BIA 1981) -
Obtained visa based on a sham marriage.

= Fidalgo/Velez v. INS, 697 F.2d 1026 (11th
Cir. 1983) - alien knowingly concealed her
husband's death from the consul who issued her




a spousal immigrant visa that she used for her
return to the United States the same day -
found interruptive.

= McColvin v. INS, 648 F.2d 935 (4th Cir.
1981) - absence of one day found to be
meaningfully interruptive where the alien
departed under voluntary departure granted by
the Immigration Judge.

D. EXTREME HARDSHIP

1. Matter of Kim, 15 I&N Dec. 88 (BIA 1974) - extreme
hardship is not a term of fixed and inflexible content or
meaning.

2. Matter of Sangster, 11 1&N Dec. 309 (BIA 1965) - must look
to each particular case, more than economic detriment.

3. Matter of Anderson, 16 I&N Dec. 596 (BIA 1978) - criteria
established - political/economic conditions relevant but do not
justify grant without advanced age; severe illness, family ties,
community ties, etc.

4. Faddah v. INS, 553 F.2d 491 (5th Cir. 1977) - existence of
citizen child or children who would have to accompany their
parents abroad is not enough.

5. Matter of Chumpitazi, 16 1&N Dec. 629 (BIA 1978) -
economic hardship and cultural and social uprooting are
hardships suffered by nearly every alien who has spent a
considerable time period in United States.

6. INS v. Wang, 450 U.S. 139 (1981) a narrow construction
extreme hardship is permissible; two citizen children going to
a country of a lower standard of living was insufficient to
establish extreme hardship.

7. Matter of Pilch, 21 I&N Dec. 627 (BIA 1996).

E. DISCRETION




1. As with most other benefits relieving deportation, the
Immigration Judge must weigh the factors presented to
determine if suspension is warranted in the exercise of
discretion.

2. Matter of Turcotte, 12 I&N Dec. 206 (BIA 1967) - matter of
grace to receive, must show worthy of it.

3. Matter of Reyes, 18 I&N Dec. 249 (BIA 1982) - even
assuming statutory eligibility for suspension of deportation, a
motion to reopen was denied for purely discretionary reasons.

The Act specifically excludes from suspension of deportation
eligibility crewmen who entered after June 30, 1964;
nonimmigrant J-1 exchange aliens admitted to receive
graduate medical education whether or not subject to the two-
year foreign residence requirement; and all other
nonimmigrant J-1 and J-2 exchange aliens who did not fulfill
the two-year foreign residence requirement or receive a waiver
of that requirement. INA 8§ 244(f).

IIRIRA provided an annual limitation (4,000) on the number
of applications for suspension cases which may be granted.
This was further refined by NACARA, which sets forth classes
of aliens who are exempt from the annual cap. If the case is
one which is exempt from the annual limitation, it may be
granted unconditionally. However, all other cases must be
granted conditioned upon the availability of a number, and
must also include an alternate order of voluntary departure. In
addition, new regulations prohibit grants of suspension where
asylum is granted.

VII. REGISTRY [SECTION 249 OF THE ACT]

Registry is a discretionary form of relief available to long-time residents of the
United States. INA § 249 sets forth the following requirements:

REQUIREMENTS

1. Applicant must have entered the United States prior to
January 1, 1972.



2. Applicant must have maintained a continuous residence in the
United States since his entry. This would allow for "brief,
casual and innocent" departures under Fleuti.

3. Applicant must not be inadmissible under section
212(a)(3)(E) of the Act. This section refers to the excludability
of participants in Nazi persecutions or genocide.

4. Applicant must not be inadmissible under section 212(a) of
the Act as it relates to criminals, procurers and other immoral
persons, subversives, violators of the narcotics law or smugglers
of aliens.

NOTE: Congress never changed narcotics to controlled
substance. A marijuana conviction is not a preclusion but one
could argue that one convicted of marijuana may not be able
to establish good moral character. See INA § 101(f). However,
good moral character only has to be established for a
reasonable time.

5. Applicant must be a person of good moral character. No time
frame for the establishment of good moral character is
specified; however, a reasonable amount of time may be
inferred. See Matter of Sanchez-Linn, 20 I&N Dec. 362 (BIA
1991).

6. Applicant must not be ineligible for citizenship.

NOTE: Certain waivers of inadmissibility may be available.
See 8 C.F.R. § 249.1 (2000).

VIII. WAIVERS OF DEPORTABILITY

A. ALIEN SMUGGLING - SECTION 241(a)(1)(E)(iii) OF THE ACT

1. In General. Section 241(a)(1)(E)(iii) of the Act authorizes a
discretionary waiver for aliens deportable under section
241(A)(1)(E)(i) of the Act for smuggling an immediate
relative.



2. Statutory Requirements.
a. Alien must be a lawful permanent resident:

b. Alien encouraged, induced, assisted, abetted, or aided
spouse, parent, son, or daughter to enter United States
illegally;

NOTE: Under revised provision, relationship had to
exist at the time of the smuggling.

. Respondent must show the he warrants a favorable
exercise of discretion; e.g., humanitarian concerns,
family unity, or public interest. See supra, at 6-3, 6-16
(Checklist for Exercise of Discretion).

3. Special exception. Section 241(a)(1)(E)(i) of the Act does not
apply to eligible immigrants who were physically present in
the United States on May 5, 1988, and seek admission under
section 203(a)(2) of the Act or as an immediate relative.

B. FRAUD OR MISREPRESENTATION [SECTION 241(a)(1)(H)
OF THE ACT]

1. In General. Section 241(a)(1)(H) of the Act added by
IMMACT 90, replaced former section 241(f) waiver. Section
241(a)(1)(H) of Act authorizes a discretionary waiver for an
alien deportable under section 241(a)(1)(A) of the Act
(excludable at time of entry) where the alien was excludable
under section 212(a)(6)(C)(i) of the Act for having sought
entry by fraud or willful misrepresentation of a material fact.
Section 241(a)(1)(H) of the Act also waives those grounds of
inadmissibility at entry directly resulting from that fraud or
misrepresentation.

2. Statutory Requirements.

a. Alien seeking waiver must be spouse, parent, son, or
daughter of a United States citizen or lawful
permanent resident;



b. Alien was in possession of an immigrant visa or
equivalent document. See Caddali v. INS, 975 F.2d
1428 (9th Cir. 1992) (nonimmigrant fiancee visa not
sufficient);

c. Excludable at time of entry under section
212(a)(6)(C)(i) of the Act for fraudulently, willfully, or
even innocently misrepresenting material fact to
procure a visa, other documentation, or entry into the
United States or to procure other benefit under the
Act. See INS v. Errico, 385 U.S. 214 (1966).

d. Alien was admissible but for the misrepresentation or
fraud, except for those grounds of inadmissibility
under sections 212(a)(5)(A) and (7)(A) of the Act that
were a direct result of the fraud or misrepresentation.
Matter of Anabo, 18 I&N Dec. 87 (1981) (waiver
granted to married son of United States citizen who
failed to disclose his marriage, thereby evading quota
restrictions and entering as first preference rather than
fourth preference); Matter of Senior, 12 I&N Dec. 861
(BIA 1968); see also Matter of Roman, 19 I&N Dec.
855 (BIA 1988) (alien not otherwise admissible at time
of entry and thus ineligible for relief under section
241(a)(1)(H) of the Act, if alien is also excludable for
failing to gain permission to reapply for admission after
deportation);

e. Respondent must show that he warrants a favorable
exercise of discretion; e.g., humanitarian concerns,
family unity, or public interest. See supra, at 6-3, 6-16
(Checklist for Exercise of Discretion).

3. Miscellaneous.

a. Adjustment. Waiver inapplicable to fraud committed
to procure adjustment of status under section 245 of
the Act. See Matter of Connelly, 19 I&N Dec. 156
(BIA 1984).

b. Burden of Proof. Borne by alien. See Matter of Matti,
19 1&N Dec. 43 (BIA 1984).




c. Rescission. Waiver inapplicable to rescission
proceedings instituted to determine alien's eligibility
for previous grant of adjustment of status. See Matter
of Pereira, 19 1&N Dec. 169 (BIA 1984).

d. Marriage Fraud. Alien excludable for marriage fraud
cannot rely on sham marriage to procure waiver. See
Matter of Matti, 19 I&N Dec. 43 (BIA 1984).

C. CRIMINAL OFFENSES [SECTION 241(a)(2)(A)(iv) OF THE
ACT]

1. In General. Section 241(a)(2)(A)(iv) of the Act authorized a
mandatory waiver for an alien no longer deportable under
sections 241(a)(2)(A)(i) (crime involving moral turpitude),
(A)(i1) (multiple criminal convictions), and (A)(iii) (aggravated
felony conviction) of the Act.

2. Statutory Requirements. Alien must have received full and
unconditional pardon by Governor of any state or the
President. A pardon, even if full and unconditional, does not
"excuse" a drug trafficking or controlled substance offense. See
Matter of Yeun, 12 I&N Dec. 325 (BIA 1967). But see INA §
237 (a)(2)(A)(v).

D. HARDSHIP [SECTION 216(c)(4) OF THE ACT]

1. In General. Aliens who marry within two years of entry receive
permanent resident status on a conditional basis. After two
years, the alien must file a petition to remove the conditional
status and be interviewed by the INS. Failure to meet these
requirements results in termination of the alien's conditional
permanent resident status. This waiver provides an exception
for those respondents who qualify.

2. Statutory Requirements.

a. Alien fails to meet requirement of section 216(c)(1) of
the Act; i.e., fails to file joint petition and appear at
joint interview.



b. Alien proves she merits the waiver because:

= Deportation would result in extreme hardship
(only factors arising during period of
conditional lawful permanent resident status
can be considered); or

« Alien spouse entered qualifying marriage in
good faith, but the marriage has been
terminated (other than through death of the
spouse) and alien was not at fault for failing to
file or appear at the interview; or

= Alien spouse entered the marriage in good faith
and during the marriage the United States
citizen or lawful permanent resident spouse
battered the alien spouse or child, and the alien
spouse was not at fault for failing to file or
appear at interview.

. Respondent must show the she warrants a favorable
exercise of discretion; e.g., humanitarian concerns,
family unity, or public interest. See supra, at 6-3, 6-16
(Checklist for Exercise of Discretion).

E. LONG-TERM RESIDENCE WAIVER - SECTION 212(c) OF
THE ACT

NOTE: This provision was repealed by IHRIRA and substantially
modified by AEDPA. See Matter of Soriano, 21 1&N Dec. 516 (A.G.
1997).

This discussion has been retained in this area because there is some
continuing applicability in deportation proceedings, and because it is
still available in exclusion proceedings. Matter of Michel, 21 I1&N
Dec. 1101 (BIA 1998); see Henderson v. INS, 157 F.3d 106 (2d Cir.
1998).

1. In General. Section 212(c) of the Act affords relief to those
aliens excludable under section 212(a) of the Act. Inasmuch as
returning lawful permanent residents were placed in a more



favorable position than lawful permanent residents in
deportation, the courts extended section 212(c) relief to them
as well. See Francis v. INS, 532 F.2d 268 (2d Cir. 1976).

2. Statutory Requirements

a. Alien must be a lawful permanent resident. See Matter
of Anwo, 16 1&N Dec. 293 (BIA 1977);

b. Alien must have maintained unrelinquished domicile
of at least 7 consecutive years. See Francis v. INS, 532
F.2d 268 (2d Cir. 1976); Matter of Silva, 16 1&N
Dec. 26 (BIA 1976); Matter of Garcia-Quintero, 15
I&N Dec. 244 (BIA 1975); cf. Matter of Carrasco, 16
I&N Dec. 195 (BIA 1977) (abandonment breaks
statutory period); Gamero v. INS, 367 F.2d 123 (9th
Cir. 1966) (absence cannot be 17 years).

c. Basis for waiver in deportation must be based on
comparable ground for waiver in exclusion. See Matter
of Hernandez-Casillas, 20 1&N Dec. 262 (BIA 1990;
A.G. 1991), aff'd, 983 F.2d 231 (5th Cir. 1993);
Matter of Meza, 20 I&N Dec. 257 (BIA 1991); Matter
of Wadud, 19 I&N Dec. 182 (BIA 1984); Matter of
Granados, 16 1&N Dec. 726 (BIA 1979).

d. The respondent must show that he warrants a favorable
exercise of discretion; e.g., humanitarian concerns,
family unity, or public interest. See supra, at 6-3, 6-16
(Checklist for Exercise of Discretion). See Matter of
Marin, 16 I&N Dec. 581, 583 (BIA 1978).

3. Miscellaneous.

a. Review District Director denial. Applications denied
by the District Director can be renewed before the
Immigration Judge. See 8 C.F.R. § 212.3(c) (2000).

b. Burden of Proof. Borne by alien. See Matter of
Arreguin, 21 1&N Dec. 38 (BIA 1995); Matter of
Roberts, 20 I&N Dec. 294 (BIA 1991); Matter of



Edwards, 20 I&N Dec. 191 (BIA 1990); Matter of

Marin,

16 1&N Dec. 581, 583 (BIA 1978).

. Factors. See Matter of Buscemi, 19 I&N Dec. 628
(BIA 1988); Matter of Wadud, 19 I1&N Dec.182 (BIA

1984);
1982);
1980);
1978).

Matter of Duarte, 18 I&N Dec. 329 (BIA

Matter of Khalik, 17 I&N Dec. 518 (BIA

Matter of Marin, 16 I&N Dec. 581 (BIA

Positive factors include family ties, long
residence, hardship, good moral character,
military service, employment history, property,
community service, and rehabilitation.

Negative factors include criminal records, types
of crime committed, immigration violations,
bad character, and lack of rehabilitation.

Unusual and outstanding equities. As negative
factors grow more serious, alien must introduce
additional offsetting equities. See Matter of
Edwards, 20 I&N Dec. 191 (BIA 1990)
(establishing unusual and outstanding equities
does not compel favorable exercise of
discretion); Matter of Buscemi, 19 I&N Dec.
628 (BIA 1988) (heightened showing required
for single serious crime or series of criminal acts
establishing pattern of serious criminal
misconduct); Matter of Marin, 16 I&N Dec.
581 (BIA 1978) (explaining balancing test).

Rehabilitation. Aliens with a criminal record are
ordinarily required to demonstrate
rehabilitation, but this is only one factor to be
considered.

NOTE: Under AEDPA, this form of relief is
unavailable to any alien deportable on account of any
conviction for a controlled substance, or any
aggravated felony, etc. It continues to be available in
exclusion proceedings, and there is a similar relief



available in removal proceedings under “cancellation™
provisions in section 240A(a) of the Act. See Matter of
Soriano, 21 I&N Dec. 516 (BIA 1996; A.G. 1997);
see also Matter of Michel, 21 I&N Dec. 1101 (BIA
1998).

. Adjustment. Immigration Judges can entertain
application for a 212(c) waiver in conjunction with an
adjustment of status application under section 245(a)
of the Act. See Matter of Gabryelsky, 20 &N Dec.
750 (BIA 1993).

. Unavailability. The section 212(c) of the Act waiver is
unavailable if the alien:

« Entered without inspection. Matter of
Hernandez-Casillas, 20 1&N Dec. 262 (BIA
1990; A. G.. 1991), aff'd, 983 F.2d 231 (5th
Cir. 1993).

= Procured initial entry by fraud, unless alien
subsequently became lawful permanent
resident. See Monet v. INS, 791 F.2d 752 (9th
Cir. 1986); Matter of T-, 6 I&N Dec. 136
(BIA 1954; A.G. 1957) (unlawful admission for
concealing prior marijuana conviction); cf.
Matter of Sosa-Hernandez, 20 1&N Dec. 758
(BIA 1993) (section 241(f) of the Act held to
validate an alien's initial entry for purposes of
section 212(c) eligibility).

« Has had a change in status. See generally Rivera

v. INS, 810 F.2d 540 (5th Cir. 1987)
(immigrant becomes nonimmigrant); Matter of
Cerna, 20 I&N Dec. 399 (BIA 1991) (final
administrative order of deportation); Matter of
Duarte, 18 I&N Dec. 329 (BIA 1982)
(abandonment of residence and departure
under order of deportation/exclusion); Matter
of Lok, 18 I&N Dec. 101, 107 n.8 (BIA 1981)
(rescission of adjustment of status); Matter of
Morcos, 11 1&N Dec. 740 (BIA 1966)



(voluntary removal due to indigence); Matter of
T-, 6 I&N Dec. 778 (BIA 1955) (repatriation
to enemy country).

= Violated Registration Act. Matter of Wadud,
19 I&N Dec. 182 (BIA 1984).

= Committed certain firearms offenses. Matter of
Granados, 16 1&N Dec. 726 (BIA 1979)
(possession of sawed-off shotgun); Matter of
Montenegro, 20 I&N Dec. 603 (BIA 1992)
(assault with firearm); Matter of Rodriquez-
Cortes, 20 1&N Dec. 587 (BIA 1992) (same).

« Is asaboteur (section 212(a)(3)(A) of the Act),
terrorist (section 212(a)(3)(B) of the Act),
member of totalitarian party (section
212(a)(3)(D) of the Act), international child
abductor (section 212(a)(9)(C) of the Act);
Nazi persecutor (section 212(a)(3)(E) of the
Act); or contrary to United States foreign policy
(section 212(a)(3)(C) of the Act).

« Committed aggravated felony and sentenced to
at least five years in prison. Matter of Ramirez-
Somera, 20 1&N Dec. 564 (BIA 1992) (actual
time served when relief sought controls);
Matter of A-A-, 20 1&N Dec. 492 (BIA 1992)
(bar applies regardless of date of conviction,
except for newest categories of crimes, but only
to applications submitted after November 29,
1990).

= Applies for section 212(c) relief within 5 years
of barring act listed in section 242B(e)(1) - (4)
of the Act. See 8 C.F.R. § 212.3(f)(5) (2000).

F. CRIMINALS [SECTION 212(h) OF THE ACT]

1. In General. This section authorizes discretionary waiver for an
alien excludable under section 212(a)(2) of the Act for certain
criminal activity. Drug traffickers and those who admit



committing acts which constitute essential elements of a
violation of a law or regulation relating to a controlled
substance (except for simple possession of 30 grams or less of
marijuana) are ineligible for this relief. Also ineligible are
murderers and persecutors. See Matter of Grijalva, 19 I&N
Dec. 713 (BIA 1988) (concerning de minimis marijuana
exception).

NOTE: Under section 212(h) of the Act, as amended by
IIRIRA, an alien who has been admitted to the United States
as a lawful permanent resident and who has been convicted of
an aggravated felony since the date of such admission is
ineligible for a waiver. See Matter of Yeung, 21 I&N Dec. 611
(BIA 1996). The lawful permanent resident is also ineligible
unless he has lawfully resided continuously in the United
States for 7 years prior to the institution of proceedings. In
addition, this revision was effective on September 30, 1996,
and applies in the case of any alien who is in exclusion or
deportation proceedings as of such date unless a final
administrative order in such proceedings has been entered as
of such date. Section 348(b) of the IIRIRA.

2. Statutory Requirements:
a. Requirements for section 212(h)(1)(A) of the Act.

= Alien is an immigrant excludable under section
212(a)(2)(D)(i)-(ii) of the Act (prostitution or
commercial vice),

« Alien is an immigrant, and

o the activities for which the alien is
excludable occurred more than 15 years
before the date of the alien's application
for a visa, entry, or adjustment of status;

o the admission of the alien to the United
States is not contrary to national
welfare, safety, or security;



o alien is rehabilitated;

o Discretion. Attorney General must
consent to alien's applying or reapplying
for a visa, admission, or adjustment of
status. Respondent must show that he
warrants a favorable exercise of
discretion; e.g., humanitarian concerns,
family unity, or public interest. See
supra, at 6-3, 6-16 (Checklist for
Exercise of Discretion)

b. Requirements for section 212(h)(1)(B) of the Act.

« Alien is an immigrant who is spouse, parent,
son, or daughter of United States citizen or
lawful permanent resident and whose exclusion
would result in extreme hardship to the
qualifying relative (not alien him or herself).
See Matter of Sanchez, 17 I&N Dec. 218 (BIA
1980); see also Osuchukwu v. INS, 744 F.2d
1136 (5th Cir. 1984) (finding extreme hardship
under section 244(a)(1) of the Act analogous to
section 212(h) of the Act); Chiaramonte v.
INS, 626 F. 2d 1093 (5th Cir. 1980); and

= Discretion. Attorney General must consent to
alien's applying or reapplying for a visa,
admission, or adjustment of status.

¢. Miscellaneous.

» Burden of proof borne by alien. Matter of
Ngai, 19 I&N Dec. 245 (Comm'r 1984).

= Renewed Applications. Immigration Judges can
hear applications after the District Director's
denial of section 212(h) application (Form I-
601). See 8 C.F.R. § 235.9(c) (1997).

= Nunc Pro Tunc Grant. Immigration Judge can



grant this waiver nunc pro tunc during
deportation proceedings to cure deportability
for being excludable at entry. Matter of
Sanchez, 17 I&N Dec. 218 (BIA 1980); Matter
of Bemabella, 13 1&N Dec. 42 (BIA 1968);
Matter of Haller, 12 1&N Dec. 319 (BIA
1967); see also Matter of Parodi, 17 I&N Dec.
608 (BIA 1980) (must have departed from
United States since time of excludable act to be
eligible for nunc pro tune relief).

« Entry. "Entry" need not be entry under Fleuti
in the case of lawful permanent resident seeking
this waiver. Matter of Sanchez, 17 I&N Dec.
218 (BIA 1980).

« Adjustment. Waiver available in adjustment
context. Matter of Alarcon, 20 I&N Dec. 557
(BIA 1992); Matter of Goldeshtein, 20 I&N
Dec. 382 (BIA 1991); Matter of Battista, 19
I&N Dec. 484 (BIA 1987); see also 8 C.F.R.
88 212.7(a)(1)(ii), 245.1(f), and 245.2(a)(1)
(2000).

= Good Moral Character. This waiver cannot
cure lack of good moral character under section
101(f) of the Act to qualify for suspension,
registry, and voluntary departure. Miller v.
INS, 762 F.2d 21 (3d Cir. 1985).

G. FRAUD [SECTION 212(i) OF THE ACT]

This provision was revised by IIRIRA, and is now available only to
aliens who are the spouse, son, or daughter of a United States citizen
whose spouse or parent would suffer extreme hardship if the alien was
refused admission to the United States.

1. In General. This discretionary waiver is available to
immigrants excludable because they fraudulently or willfully
misrepresented a material fact to procure a visa, other
documentation, or entry into the United States or to procure
another benefit under section 212(a)(6)(C)(i) of the Act.



2. Elements of section 212(a)(6)(C)(i) of the Act.

a. Alien fraudulently or willfully misrepresents material
fact, seeking to procure a visa, other documentation, or
entry into the United States or to procure other benefit
provided under the Act; and

b. Alien "otherwise admissible." See Matter of Diaz, 17
I&N Dec. 488 (BIA 1975).

3. Statutory Requirements.
a. Requirements of section 212(i)(1) of the Act.

= Alien is spouse, son, or daughter of United
States citizen or lawful permanent resident.
[Prior to IIRIRA, included those who had a
United States citizen or lawful permanent
resident child, but this was changed effective
with IIRIRA.]

« Extreme hardship to qualifying relative. Matter
of Cervantes, Interim Decision 3380 (BIA
1999).

= Discretion. See Matter of Cervantes, Interim
Decision 3380 (BIA 1999) (concluding that the
fraud may be considered as an adverse factor).

b. Requirements of section 212(i)(2) of the Act.

= Alien committed fraud or misrepresentation at
least 10 years ago before the date of the
immigrant's application for a visa, entry, or
adjustment of status;

= Not contrary to the national welfare, safety, or
security of the United States.

4. Adjustment. Immigration Judge can only consider application



in conjunction with entry or adjustment of status. Compare
Matter of Anderson, 12 1&N Dec. 399 (Reg. Comm'r 1967)
with 8 C.F.R. § 212.7(a) (2000).

H. TWO-YEAR FOREIGN RESIDENCY [SECTION 212(e) OF
THE ACT]

1. In General. Certain aliens admitted on an exchange visitor "J"
visa (section 101(a)(15)(1) of the Act) are required to return to
their home country for two years upon completion of their
stay before applying for adjustment of status or change of
nonimmigrant status. This section enables Immigration Judges
to waive that requirement as a matter of discretion.

2. Statutory Requirements.
a. Alien must meet one of four requirements:

= Alien's deportation from United States would
impose exceptional hardship on alien's United
States citizen or lawful permanent resident
spouse or child; OR

= Alien would be subject to persecution if
returned to her country of nationality or last
residence; OR

= Attorney General finds alien's admission to be
in public interest; OR

« Foreign country does not object to waiver.

b. United States Information Agency recommends INS
grant waiver. See INA § 212(e); 8 C.F.R. § 212.7(c)
(2000); see also Matter of Tayabji, 19 I&N Dec. 264
(BIA 1985) (favorable recommendation prerequisite).

c. The respondent must show the he warrants a favorable
exercise of discretion; e.g., humanitarian concerns,
family unity, or public interest. See supra, at 6-3, 6-16
(Checklist for Exercise of Discretion).



3. Miscellaneous.

Immigration Judge authority. Sole authority of Immigration
Judge is to rescind adjustment of status where District
Director was without authority to grant waiver. See Matter of
Tayabji, 19 I&N Dec. 264 (BIA 1985).

I. NONIMMIGRANT DOCUMENT [SECTION 212(d)(4) OF
THE ACT]

1. In General. The Attorney General acting jointly with the
Secretary of State can waive either or both of the requirements

of section 212(a)(7)(B)(i) of the Act.

2. Statutory Requirements.
a. Nonimmigrant alien;
b. One of three bases:
« Unforeseen emergency for particular alien: OR

= Reciprocity between the United States and
foreign contiguous territory or adjacent islands;
OR

« Transit Without Visa alien (TWOV). Alien in
immediate and continuous transit through the
United States under contracts authorized in
section 238(c) of the Act;

c. The respondent must show the he warrants a favorable
exercise of discretion; e.g., humanitarian concerns,
family unity, or public interest. See supra, at 6-3, 6-16
(Checklist for Exercise of Discretion).

3. Special exemptions. Nationals of Canada, Mexico, and
Caribbean Islands are specially exempted. See Daniel Levy,
Documentary Requirements - New INA 8§ 212(a)(7), 91-09
Immigration Briefings, 7 at n.561, n.578 (Sept. 1990).




J. VISA WAIVER PILOT PROGRAM - SECTION 217 OF THE

ACT

1.

In General. This provision waives visa requirements for
nationals of certain countries and permits them to enter the
United States as nonimmigrant visitors for a 90-day period.

2. Statutory Requirements.

a. Alien must be a national from designated country.
Countries are listed at 8 C.F.R. § 217.5 (1997).

b. Waiver of rights. Alien waives right to review or appeal
immigration officer's determination of admissibility at
port of entry, and to contest (except on the basis of an
application for asylum) any action for deportation. See
INA § 217(b).

K. SPECIAL EXEMPTIONS FROM THE PASSPORT AND

NONIMMIGRANT VISA REQUIREMENTS BY LAW OR

TREATY

1.

Member of the United States armed forces who has proper
military identification or who is in uniform, and who is
entering under official orders or permit. See INA 8§ 284,

. American Indian born in Canada who has at least 50%

American Indian blood. See INA § 289.

. Armed services personnel of a NATO member-state entering

the United States under provisions of the North Atlantic
Treaty. See 22 C.F.R. 88 41.1(d)-(e) (1997).

Aliens entering pursuant to the International Boundary and
Water Commission Treaty. See 22 C.F.R. 8 41.1(f) (1997).

Special Waiver for 15-day visit (for business or pleasure) to
Guam. See INA § 212(1).

L. MENTAL/MEDICAL CONDITIONS - SECTION 212(g) OF

THE ACT



1. In General. This section authorizes a discretionary waiver of
an alien excludable under both section 212(a)(1)(A)(i) of the
Act for having a communicable disease of public health
significance and under section 212(a)(1)(A)(ii) of the Act for
having a physical or mental disorder.

2. Statutory Requirements.
a. Section 212(a)(1)(A)(i) of the Act.

« Alien must have communicable disease of
public health significance;

« Alien (immigrant or nonimmigrant) must be
the parent, spouse, unmarried son or daughter,
or the minor unmarried lawfully adopted child
of a United States citizen or lawful permanent
resident alien with a properly issued immigrant
visa;

= The respondent must show that he warrants a
favorable exercise of discretion; e.g.,
humanitarian concerns, family unity, or public
interest. See supra, at 6-3, 6-16 (Checklist for
Exercise of Discretion).

b. Section 212(a)(1)(A)(ii) of the Act.

=« Alien (immigrant or nonimmigrant) must have
physical or mental disorder coupled with
harmful behavior.

= The respondent must show the he warrants a
favorable exercise of discretion; e.qg.,
humanitarian concerns, family unity, or public
interest. See supra, at 6-3, 6-16 (Checklist for
Exercise of Discretion).

3. Miscellaneous



a. Immigration Judges can hear a renewed application in
exclusion proceedings and deportation proceedings
following a District Director's denial of a section
212(g) application. See 8 C.F.R. § 235.9(c) (1997).

b. Adjustment. Immigration Judges can entertain these
application in conjunction with an application for
adjustment of status under section 245(a) of the Act.
See 8 C.F.R. 88 245.1(e), 245.2(a)(1) (1997).

c. Drug abusers or addicts. No waiver available.

d. A waiver of immunization requirements is available
under this provision and relates to the IIRIRA
requirements that an immigrant present evidence of
appropriate immunizations.

M. BROAD NONIMMIGRANT WAIVER-SECTION 212(d)(3) OF
THE ACT

1. In General. This section establishes a broad discretionary
waiver for nonimmigrant aliens.

2. Statutory Requirements.
a. Alien cannot be:

= Security risk (section 212(a)(3)(A)(i)-(iii) of the
Act); OR

=« A cause of foreign policy concern (section
212(a)(3)(C) of the Act); OR

= Nazi persecutor (section 212(a)(3)(E) of the
Act).

b. Discretion. Immigration Judge, in addition to regular
factors, must consider:

« The risk of harm to society if applicant is
admitted,;



= The seriousness of applicant’s prior

immigration or criminal violations;

The nature of the applicant’s reasons for
visiting the United States. See Matter of
Hranka, 16 1&N Dec. 491, 492 (BIA 1978).

3. Miscellaneous. The waiver may not be granted nunc pro tunc
in deportation proceedings. Matter of Fueyo, 20 I&N Dec. 84

(BIA 1989).

a. Terrorists eligible. Section 212(d)(3) of the Act waiver
can apply to terrorists when:

Alien is excludable under section 212(a) of the
Act;

Application is for nonimmigrant visa;

Application processed with United States
consulate abroad;

State Department recommends waiver;

Attorney General approves State Department or
consular officer's recommendation.

b. Aliens with visas or those aliens visiting from a country
which does not require a visa are eligible when:

Alien is excludable under section 212(a) of the
Act;

Alien has appropriate documents or received a
waiver thereof;

Bona fide intending nonimmigrant admitted
temporarily as a nonimmigrant.

Alien files INS Form 1-192 with District



Director prior to arrival in the United States.
See 8 C.F.R. 8 212.4(b) (1997).

IX. WAIVERS OF EXCLUDABILITY

A. GENERAL WAIVERS OF EXCLUSION SECTION 212(c) OF
THE ACT

See discussion under Waivers of Deportability, at Section VIII, at 18.

B. CRIMES SECTION 212(h) OF THE ACT

See discussion under Waivers of Deportability, at Section VIII, at 18;
see also Matter of Millard, 11 1&N Dec. 175 (BIA 1965) (can cure
inadmissibility in exclusion proceedings).

C. RETURNING RESIDENTS SECTION 211(b) OF THE ACT

1. In General. Section 211(b) of the Act authorizes a
discretionary waiver for returning resident aliens excludable
under section 212(a)(7)(A) of the Act for failure to be in
possession of proper documentation.

2. Statutory Requirements.

a. Alien must be a returning resident. Section
101(a)(27)(A) of the Act defines returning resident
immigrant. 8 C. F. R. 8§ 211.1(b)(3) (1997) adds that
the immigrant must be returning to an unrelinquished
lawful permanent residence in the United States.

b. The respondent must show that he warrants a favorable
exercise of discretion; e.g., humanitarian concerns,
family unity, or public interest. See supra, at 6-3, 6-16
(Checklist for Exercise of Discretion).

3. For a discussion on returning residents and abandonment of
status see Matter of Huang, 19 I&N Dec. 749 (BIA 1988).

NOTE: Section 101(a)(13)(C) of the Act as amended by
IIRIRA provides for an express period of time of absence for



an alien lawfully admitted for permanent residence to be
regard as seeking admission. The alien must have been absent
for a continuous period in excess of 180 days.

D. ALIENS WHO HAD BEEN PREVIOUSLY EXCLUDED AND
DEPORTED SECTIONS 212(a)(6)(A) AND (B) OF THE ACT

1. In General. Sections 212(a)(6)(A) and (B) bars admission of
an excluded alien seeking to reenter within a year of his
exclusion and deportation or a deported alien seeking to
reenter within 5 years of his/her deportation (except an
aggravated felon, who must wait 20 years). The Attorney
General however, can exercise discretion to waive this bar.

2. Statutory Requirements.
a. Requirements for section 212(a)(6)(A) of the Act.
= Alien previously excluded and deported;

=« Alien seeks admission within one year of the
date of deportation outside the United States or
attempts to be admitted from foreign
contiguous territory;

« Attorney General consents to alien's
reapplication.

b. Requirements for section 212(a)(6)(B) of the Act.
=« Alien previously deported;

= Alien seeks admission within 5 years of date of
deportation (20 years if alien is aggravated
felon) outside the United States or attempts to
be admitted from foreign contiguous territory;

= Attorney General consents to alien's
reapplication.

3. Miscellaneous



a. Form 1-212 in conjunction with adjustment.
Immigration Judges can permit the reentry of an
excluded/deported alien by adjudicating a Form [-212
in conjunction with an application for adjustment of
status under section 245(a) of the Act.

b. Renewed Applications. Immigration Judges can hear a
renewed application in exclusion/deportation
proceedings after a denial by the District Director. See
Matter of Ng, 17 1&N Dec. 63 (BIA 1979); 8 C.F.R.
8§ 235.7 and 212.2(h) (1997).

¢. Nunc pro tunc. Permission to apply for relief nunc pro
tunc must eliminate all grounds of deportation. See
Matter of Roman, 19 I&N Dec. 855 (BIA 1988)
(respondent was not separately eligible for nunc pro
tunc permission to reapply for admission and therefore
could not establish his eligibility by combining
applications).

E. ALIEN SMUGGLING - SECTION 212(d)(11) OF THE ACT

1. In General. This discretionary waiver enables aliens otherwise
inadmissible for smuggling an immediate relative to enter the
United States.

2. Statutory Requirements.
a. Alien is a lawful permanent resident (or alien is seeking
admission or adjustment of status as an immediate
relative or immigrant under section 203(a) of the Act,

except section 203(a)(4) of the Act);

b. Alien encouraged, induced, assisted, abetted, or aided
his/her spouse, parent, son, or daughter;

c. Discretion: humanitarian concerns, family unity, or
public interest.

F. DOCUMENTARY REQUIREMENTS, - SECTION 212(k) OF




THE ACT

1. In General. This section authorizes a discretionary waiver for
an alien who is excludable for not possessing a valid labor
certification (section 212(a)(5)(A) of the Act) or proper
immigrant documentation (section 212(a)(7)(A)(i) of the Act

).

2. Statutory Requirements.

a. Alien must be in possession of immigrant visa;
b. Alien must be "otherwise admissible™;

c. Basis of the applicant's inadmissibility must not have

been known to, and could not have been ascertained
by the exercise of reasonable diligence by, the
immigrant before the time of departure of the vessel or
aircraft from the last port outside the United States and
outside foreign contiguous territory or, in the case of
an immigrant coming from foreign contiguous
territory, before the time of the immigrant's
application for admission. See Matter of Aurelio, 19
I&N Dec. 458 (BIA 1987).

. The respondent must show that he warrants a favorable

exercise of discretion; e.g., humanitarian concerns,
family unity, or public interest. See supra, at 6-3, 6-16
(Checklist for Exercise of Discretion).

3. Miscellaneous

a. Renewed Applications. Immigration Judges can hear a

renewed application in exclusion and deportation
proceedings after the District Director's denial of
application. See 8 C.F.R. § 212.10 (1997).

. First instance. Immigration Judges can make an initial

adjudication of the application too. See Matter of
Aurelio, 19 I&N Dec. 458 (BIA 1987).




c. In deportation proceedings. Immigration Judges can
address an application for a section 212(k) waiver in
deportation proceedings. See id.; 8 C.F.R. § 242.8(a)
(1997).

d. Adjustment. Immigration Judges can entertain
application of status in conjunction with adjustment
under section 245(a) of the Act. See 8 C.F.R. §
245.2(e) (1997).
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CHAPTER SEVEN

REMOVAL PROCEEDINGS

APPLICABLE TO PROCEEDINGS COMMENCED ON OR AFTER APRIL 1,
1997

I. SECTION 240 OF THE ACT

A. GENERAL OVERVIEW

The Illegal Immigration Reform and Immigrant Responsibility Act of
1996 (IIRIRA) provides a unified procedure for conducting hearings
to determine whether an alien should be removed from the United
States. While many of the new procedures soften distinctions between
aliens previously in deportation or exclusion proceedings, in many
respects those distinctions remain. There are three categories of aliens
subject to removal proceedings instituted on or after April 1, 1997:

1. Arriving aliens - those aliens who arrive at a designated port of
entry and who seek "admission" to the United States;

2. Aliens who are present in the United States without having
been "admitted"” or paroled - (the old "EWI"); and



3. Aliens who were previously admitted to the United States, but
who are deportable.

B. ARRIVING ALIENS

1. Aliens who arrive at a United States port of entry present
themselves for admission. Under 1HRIRA, INS inspectors may
deny admission to aliens arriving in the United States without
any documents, or with improper documents [inadmissible
under sections 212(a)(6)(C) and (a)(7) of the Act]. Such aliens
may be subjected to an "expedited removal" procedure, and do
not appear before an Immigration Judge in removal
proceedings. If the INS uses charges other than no visa or
fraudulent documents, removal proceedings must be
instituted, and the alien will receive a hearing before the
Immigration Judge.

2. Arriving aliens who are subject to expedited removal and who
express a fear of persecution or an intention to apply for
asylum, will be interviewed by an INS officer. If the officer
determines that the alien has a "credible fear" of persecution,
the alien will be permitted to seek asylum in a removal
proceeding. If the INS officer finds the alien does not have a
credible fear of persecution, the alien may request a review of
that determination before an Immigration Judge. (This review
procedure will be discussed at the end of this Chapter.)

3. In addition, aliens who claim, under oath, that they are
United States citizens, or were previously accorded status as a
refugee, asylee or lawful permanent resident, will have their
claim reviewed by an Immigration Judge. This "claimed
status™ review procedure will also be discussed later.

C. IMMIGRATION JUDGE AUTHORITY

1. The authority to conduct Removal Proceedings is found in
section 240(b)(1) of the Act and 8 C.F.R. § 240.1. This
includes authority to:

a. Conduct proceedings



b. Administer oaths

. Receive evidence

d. Interrogate

e. Examine and cross-examine the alien and witnesses
f. Issue subpoenas

g. Sanction by civil money penalty

h. Render final administrative decisions and orders.

2. The Immigration Judge is also authorized to conduct "in
absentia" hearings under section 240(b)(5)(A), if the alien fails
to appear without exceptional circumstances and if the alien
was properly served with the NTA and was provided proper
notice of the hearing. The Service must prove by clear,
convincing and unequivocal evidence that the NTA and the
notice of hearing were properly served and that alien is
removable. 8 C.F.R. 3.26(c).

3. The Immigration Judge may also rule on applications for relief
from removal - authority found generally under appropriate
sections of INA and 8 C.F.R. § 240.1. These forms of relief
include the following:

a. Adjustment of status to lawful permanent resident -
sections 216, 216A, 245 of the Act generally, 8 C.F.R.
88 216.4, 216.5 and 245;

b. Cancellation of removal for certain nonpermanent
residents - section 240A(b), 8 C.F.R. § 240.20;

c. Cancellation of removal for certain lawful permanent
residents - section 240A(a) of the Act, 8 C.F.R. §
240.20;

d. Asylum - section 208 of the Act; 8 C.F.R. § 208.1 et
seg. Note that while asylum is available in deportation,



exclusion, and removal proceedings the date the
application was filed may be determinative of which
rules are applicable to the asylum application.

e. Withholding of removal - section 241(b)(3) of the Act;

f. Deferred removal - under United Nations Convention
Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, 8 C.F.R. 88§
208.17, 208.18;

g. Waivers of inadmissibility if it will dispose of the
matter - section 212 of the Act;

h. Removal of conditional resident status (de novo
review) - sections 216 and 216A of the Act, 8 C.F.R. §
216.5;

I. Registry - creation of lawful permanent resident status
for entrants prior to July 1, 1924, or January 1, 1972 -
section 249 of the Act, 8 C.F.R. § 249.2;

J. Temporary protective status - de novo review of
application section 244 of the Act; 8 C.F.R. §
244.16(b);

K. Voluntary departure - section 240B of the Act, 8
C.F.R. § 240.26;

|. Attorney sanctions - 8 C.F.R. § 292. 1;

m. Special cases-- OSI cases, section 215 departure
application cases;

n. Naturalization ceremonies - 8 C.F.R. § 3.37.

4. The actual procedures for removal proceedings at Master and
Individual Calendars are similar to the procedures for
deportation and exclusion hearings, and the Immigration
Judge should read Chapters 4 and 5 of the Benchbook to
become familiar with such procedures. Just as in deportation



proceedings, the Immigration Judge must determine whether
proper service of the Notice to Appear was made, whether the
facts support the charge of removability, and comply with all

of the procedural requirements and advisals.

. There are certain additional requirements, however. In
particular, the Immigration Judge should note that there is a
distinction between voluntary departure granted prior to or at
the conclusion of the proceedings, the alien should be
informed at Master Calendar (MC) that if the alien will not
seek preconclusion voluntary departure and seeks
postconclusion voluntary departure, additional requirements
must be fulfilled at the conclusion of proceedings, including
the presentation of a travel document and posting of a bond in
not less than the amount of $500. The respondent should also
be informed of the time limitations (60 days at conclusion,
120 days prior to conclusion), as well as the good moral
character requirement. See Matter of Ocampo, Interim
Decision 3429 (BIA 2000); Matter of Cordova, Interim
Decision 3408 (BIA 1999); Matter of Arguelles-Campos,
Interim Decision 3399 (BIA 1999).

. Under section 239 of the Act a removal proceeding is
instituted by the filing of a Notice to Appear (NTA) with the
Immigration Court. The NTA, unlike the Order to Show
Cause (OSC), is served upon the alien in person or, if that is
not practicable, by ordinary mail. Certified mail is not the
specified means of service. The NTA is not translated into
Spanish, as is an OSC, and the alien is given 10 days from
service of the NTA prior to the MC hearing. Note also that
the consequences of failing to appear at the removal hearing
are different from a deportation hearing. The alien in removal
proceedings is barred from certain forms of relief for 10, not 5
years. The warnings regarding these consequences must be
accurately provided at the hearings, but there is no
requirement that they be provided in writing in Spanish.

. If the NTA is served upon the alien but never filed with the
Immigration Court, the matter may be closed as a "failure to
prosecute,” (FTP) even if the alien appears. Please consult
Operating Policies and Procedures Memorandum (OPPM)
No. 00-01, Asylum Request Processing, regarding this




10.

11.

procedure and for the form which may be provided to the
alien to advise him of the status of the case.

The statute also now provides for the conduct of the hearing
through video conference, and also states that a merits hearing
may only be conducted through a telephone conference with
the consent of the alien involved after he has been advised of
the right to proceed in person or through video conference.
INA 8§ 240(b)(2).

The term "removable™ means;

a. In the case of an alien not admitted to the United
States, that the alien is inadmissible under section 212,
or

b. In the case of an alien admitted to the United States,
that the alien is deportable under section 237.

These roughly correlate to the old distinction between
excludable and deportable aliens except that aliens who have
not been "admitted" to the United States are inadmissible, and
that includes the old category of aliens who entered without
inspection. "Entry" has been eliminated, and replaced with
"admitted.” An alien is admitted after: A lawful entry to the
US, and inspection and authorization by an immigration
officer. INA 8 101(a)(13)(A).

A lawful permanent resident’s return to the United States does
not constitute an application for admission unless: [INA §
101(a)(13)(C)]

a. Lawful permanent resident status has been abandoned;
or

b. The absence from the United States was for more than
180 days; or

c. The alien engaged in illegal activity after departure; or

d. The alien departed while in removal proceedings; or



12.

13.

14.

15.

16.

e. The alien committed a 212(a)(2) crime, unless relief
has been granted under section 212(h) or section
240A(a) of the Act; or

f. The alien attempts to return without inspection or
authorization.

The burdens of proof in removal proceedings were discussed
in Chapter 1, Evidence. Aliens who are applicants for
admission have the burden of establishing that they are clearly
and beyond doubt entitled to be admitted and are not
inadmissible under section 212 of the Act. INA §
240(c)(2)(A). An alien who is not an applicant for admission
has the burden of establishing by clear and convincing
evidence that she is lawfully present pursuant to a prior
admission. INA 8§ 240(c)(2)(B). If the alien establishes that she
has been admitted, the INS has the burden of establishing by
clear and convincing evidence that the alien is deportable. INA
8§ 240(c)(3)(A).

Aliens who fail to attend a removal hearing are inadmissible
for five years from the date of departure, and are ineligible for
cancellation of removal, voluntary departure, adjustment of
status, change of nonimmigrant status and registry for 10
years, if they received oral and written notice of the time, date,
and place of the hearing and of the consequences for failing to
attend. INA § 240(b)(7) of the Act. Removal orders issued in
absentia may be rescinded upon a motion filed within 180
days of the order if there were exceptional circumstances
beyond the alien’s control, or at any time if notice was not
proper. INA § 240(b)(5)(C); 8 C.F.R. 8 3.23(b)(4)(ii) (2000).

In addition, there are legal consequences of removal. [See chart
attached.] (212a9Table.pdf)

The country to which an alien may be removed is specified in
section 241(b) of the Act. An alien must immediately
designate a country of removal. If the alien fails to so
designate, the right is waived.

An arriving alien is generally removed to country in which the
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alien boarded the vessel; other aliens may select the country of
removal. However, the Attorney General may disregard the
designation if the alien fails to designate a country promptly or
the country is unwilling to accept alien.

17. Note the provision that a removal proceeding shall be open to
the public except pursuant to 8 C.F.R. § 3.27 (2000). As with
deportation proceedings, however, care must be exercised to
protect the confidentiality of battered aliens. Section 284 of
IIRIRA.

1. GROUNDS OF INADMISSIBILITY - SECTION 212 OF THE ACT

A. HEALTH RELATED GROUNDS - Section 212(a)(1) of the Act -
note requirement of immunizations as added by IIRIRA. Also note
that determinations of ineligibility otherwise must be made with
reference to the regulations of the Secretary of Health and Human
Services.

B. CRIMINAL AND RELATED GROUNDS - Section 212(a)(2) of
the Act:

1. Conviction or admission to certain crimes;

2. Controlled-substance traffickers or a trafficker's spouse, son or
daughter who, within prior five years, obtained any financial
or other benefit, knowing or when should have known the
benefit was the product of illicit trafficking;

3. Prostitution and commercialized vice;

4. Serious criminal activity with immunity assertion.

C. SECURITY AND RELATED GROUNDS - Section 212(a)(3) of
the Act:

1. General;
2. Terrorist activities;

3. Foreign policy;



4. Immigrant - membership in totalitarian party;
5. Participants in Nazi persecutions, genocide.

D. PUBLIC CHARGE - Section 212(a)(4) of the Act.

E. LABOR CERTIFICATION AND QUALIFICATIONS FOR
CERTAIN IMMIGRANTS - Section 212(a)(5) of the Act:

1. Labor certification;
2. Unqualified physicians;
3. Uncertified foreign health care workers.

F. ILLEGAL ENTRANTS AND IMMIGRATION VIOLATORS -
Section 212(a)(6) of the Act:

[EEN

. Aliens present without permission or parole;
2. Aliens who fail to attend removal proceedings;
3. Aliens who made misrepresentations;

4. Stowaways;

5. Smugglers;

6. Aliens who engaged in document fraud [section 274 of the
Act];

7. Student visa abusers.

G. DOCUMENTATION REQUIREMENTS - Section 212(a)(7) of
the Act:

1. Immigrants;

2. Nonimmigrants.



H. INELIGIBLE FOR CITIZENSHIP - Section 212(a)(8) of the Act:

1. In General:
2. Draft evaders.

I. ALIENS PREVIOUSLY REMOVED - Section 212(a)(9) of the Act
[see chart attached]: (212a9Table.pdf)

1. Certain aliens previously removed;
2. Aliens unlawfully present;

3. Aliens unlawfully present after previous immigration
violations.

J. MISCELLANEOUS - Section 212(a)(10) of the Act:

[HEN

. Practicing polygamists;
2. Guardian required to accompany helpless aliens;
3. International child abductors;

4. Unlawful voters - applies to voting occurring before, on or
after date of enactment;

5. Former citizens who renounced citizenship to avoid taxation.

K. GENERAL CONSIDERATIONS

1. Termination

As with deportation hearings, the alien may move to terminate
the removal proceedings for jurisdictional, technical or
evidentiary reasons. Refer to Chapter 5, Deportation

Proceedings.

2. Waivers:
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. Review waivers under Chapters 4 and 5, and 6 relating
to Excludability, Deportability, and Relief.

. Section 211(b) of the Act - waives documents for
returning residents.

. Section 212(d)(3) of the Act - for certain
nonimmigrants - available to nonimmigrants at time of
visa application and at time of application for
admission; waives all grounds of inadmissibility except
sections 212(a)(3)(A), (C) and (E) of the Act; three
factors to consider: risk of harm to society if applicant
admitted; seriousness of the applicant's prior
immigration law or criminal law violations, if any; and
the nature of the applicant’s reasons for visit.

. Section 212(d)(4) of the Act- waives documents, visa
for nonimmigrants.

. Section 212(d)(11) of the Act - for lawful permanent
residents who smuggled spouse, parent, son or
daughter.

. Section 212(d)(12) of the Act - available to lawful
permanent residents and intending immediate relative
immigrants inadmissible because of a Section 274C
violation.

. Section 212(g) of the Act -waiver of health grounds.
. Section 212(h) of the Act - waiver of criminal grounds.

I. Section 212(i) of the Act- waiver of fraud,
misrepresentation.

J. Section 212(Kk) of the Act - waiver of documents where
alien unaware of grounds of inadmissibility.

. Section 212(a)(9)(B)(v) of the Act - waiver of
inadmissibility relating to unlawful presence. [See chart

attached] (212a9Table.pdf)
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Note: Section 212(c) was repealed by IIRIRA, but continues
to remain available in exclusion proceedings and, to a limited
extent, in deportation proceedings. Matter of Michel, 21 I&N
Dec. 1101 (BIA 1998); Matter of Fuentes-Campos, 21 I&N
Dec. 905 (1997); Matter of Soriano, 21 I&N Dec. 516 (BIA
1996, A.G. 1997), the Attorney General vacated the Board's
decision and ruled that 1996 AEDPA amendments to 212(c)
barred relief to aliens who were deportable by reason of having
committed any of the offenses described in the amended
section 212(c). Since that ruling, eight of the Circuit Courts of
Appeals have disagreed with the Attorney General and have
instead held that aliens who had filed applications for relief
before AEDPA was signed were not barred from relief.
Goncalves v. Reno, 144 F.3d 110 (1st cir. 1998) cert. denied,
119 S.Ct. 1140(1999); Henderson v. INS, 157 F3d. 106 (2nd
Cir. 1998) cert. denied sub nom. Reno v. Navas, 119 S.Ct.
1141 (1999); Sandoval v. Reno, 166 F.3d 225 (3" Cir. 1999);
Pak v. Reno, 193 F.3d 666 (6t Cir. 1999): Shah v. Reno, 184
F.3d 719 (8th Cir. 1999); Magana-Pizano v. INS, 200 F.3d
603 (9t Cir. 1999).

The Attorney General is currently considering regulations
which would effectively reverse her decision in Soriano and
adopt, in some form, the circuits' decisions.

REPAPERING DEPORTATION AND EXCLUSIONS CASES AS
A REMOVAL CASES

The Attorney General is also considering regulations which will
implement a procedure for terminating deportation proceedings for
certain lawful permanent residents who were precluded from 212(c)
relief by the enactment of AEDPA, but who would be eligible for
cancellation of removal if the case were "re-papered” under the
removal statute. Cases which meet this criteria should be
administratively closed. See December 9, 1998, Memo from Office of
the Chief Immigration Judge; 76 Interpreter Releases 171 (January
25, 1999). Only pending cases can be administratively closed for this
purpose. "Re-papering does not apply to aliens who have a final order
of deportation or exclusion. A motion to reopen may not be granted
for the purpose of "re-papering,” although a matter reopened on an
independent ground may be then administratively closed for “re-



papering.”

I11. GENERAL CLASSES OF DEPORTABLE ALIENS - SECTION 237 OF

THE ACT

A. INADMISSIBLE AT TIME OF ENTRY, ADJUSTMENT OF

STATUS OR VIOLATES STATUS

. Inadmissible aliens - may seek waiver for which he was eligible

at time of entry, adjustment, etc.;

. Present in violation of law;
. Violated nonimmigrant status or conditions of entry;

. Termination of conditional permanent residence (Sections

216 or 216A of the Act) - hardship waiver under section
216(c)(4) of the Act;

. Smuggling - waiver under section 237(a)(1)(E)(iii) of the Act;
. Marriage fraud;

. Waiver authorized for certain misrepresentations - section

237(a)(1)(H) of the Act.

B. CRIMINAL OFFENSES

. General crimes - Note section 237(a)(2)(A)(v) of the Act

regarding pardons;

. Controlled substances;
. Certain firearms offenses;
. Miscellaneous crimes;

5. Crimes of domestic violence, stalking or child abuse.

C. FAILURE TO REGISTER AND FALSIFICATION OF




DOCUMENTS

1. Change of address;

2. Failure to register or falsification of documents;

3. Document fraud - section 274C of the Act - Note waiver
available to lawful permanent residents under section

237(a)(3)(C)(ii) of the Act;

4. Falsely claiming citizenship - effective for representations
made on or after 9/30/96.

D. SECURITY AND RELATED GROUNDS

1. In general,

2. Terrorist activities;

3. Foreign policy;

4. Assisted in Nazi persecution or engaged in genocide.

E. PUBLIC CHARGE

F. UNLAWFUL VOTERS

Applies to voting occurring before, on or after the date of enactment.

Specific waivers are noted above. In addition, an alien who is
removable may be eligible for relief, such as asylum, voluntary
departure, cancellation of removal, etc.

Asylum and adjustment of status are the same in removal as in other
proceedings. However, voluntary departure in removal proceedings is
very different from voluntary departure in deportation. See 8 C.F.R. §
240.26 (2000).

IV. RELIEF FROM REMOVAL




A. VOLUNTARY DEPARTURE - Section 240B of the Act.

1. Prior to the conclusion of removal proceedings.

a. The Attorney General may permit an alien voluntarily
to depart the United States at her own expense in lieu
of removal proceedings or prior to the conclusion of
removal proceedings. INA 8§ 240B(a). This must be
done at Master Calendar, or within 30 days of Master
Calendar. The Immigration Judge has a duty to inform
the respondent of the availability of this specific form
of relief. See Matter of Cordova, Interim Decision
3408 (BIA 1999).

b. The Immigration Judge may grant up to 120 days for
the alien to depart, but the alien must concede
removability, withdraw all other applications for relief,
and waive appeal on all issues.

¢. The Immigration Judge may set a bond to be posted,
but bond is not required prior to conclusion of
proceedings. The regulations provide that at any time
prior to the completion of removal proceedings, the
INS counsel may stipulate to a grant of voluntary
departure under section 240B(a) of the Act, thereby
avoiding the more stringent requirements and
permitting a more generous period of time. 8 C.F.R. §
240.26(b)(2) (2000).

d. The Immigration Judge must require that the alien
present travel documents within a designated time
frame or the grant of voluntary departure will
automatically result in order of removal.

e. The Immigration Judge must provide an alternate
order of removal in the event the alien fails to comply
(bond or travel documents) or depart.

f. Note that there is no requirement that the alien be a
person of good moral character for the past five years,
as in deportation proceedings, but those convicted of
aggravated felonies or who are deportable as terrorists



are barred.

g. An alien need not have been physically present for any
given period of time to be eligible for preconclusion
voluntary departure. An arriving alien is not eligible for
this form of relief but may be permitted to withdraw
the application for admissions. See INA § 240B(a)(4).

h. An alien who was previously found inadmissible under
section 212(a)(6) of the Act (illegally entered or present
without being admitted or paroled) and who was then
granted voluntary departure is not eligible for
preconclusion voluntary departure or voluntary
departure at the conclusion of the proceedings. INA §
240B(c).

I. Voluntary departure prior to the conclusion of
proceedings remains a discretionary form of relief. See
Matter of Arguelles, Interim Decision 3399 (BIA
1999).

2. At the conclusion of removal proceedings.

a. Voluntary departure may be permitted by the
Immigration Judge at the conclusion of proceedings
for a period of up to 60 days if, under Section 240B(b)
of the Act:

= The alien has been physically present for at least
one year preceding the service of the NTA,

= Alien has been a person of good moral character
for five years;

=« Alien is not deportable as an aggravated felon or
terrorist;

= Alien posts a voluntary departure bond of not
less than $500;

= Alien was not previously permitted to depart



voluntarily after being found inadmissible
under section 212(a)(6)(A) of the Act; and

=« Alien establishes by clear and convincing
evidence that the alien has both the means to
depart the United States and intends to do so.

b. The Immigration Judge must also require that the alien
present or obtain a travel document if needed for
removal and enter an alternate order of removal. The
alien must post the voluntary departure bond within 5
business days of the voluntary departure order, or the
order will automatically vacate and the alternate order
of removal will take effect the following day.

c. A person who fails to depart voluntarily is ineligible for
voluntary departure and other relief from removal for
10 years and is subject to a monetary penalty. INA §
240B(d).

d. As in deportation proceedings, voluntary departure in
removal proceedings - whether prior to or at the
conclusion of the proceedings is a discretionary form of
relief. See discussion of discretionary factors in
connection with deportation proceedings.

e. Voluntary departure is not available to an "arriving
alien" in removal proceedings, but such an alien may
seek to withdraw her application for admission. INA §
235(a)(4).

B. CANCELLATION OF REMOVAL FOR CERTAIN
PERMANENT RESIDENTS -Section 240A(a) of the Act, effective
April 1, 1997.

1. This form of relief which is somewhat similar to section
212(c), which was repealed by IIRIRA, is available to
permanent residents who are in removal proceedings. Aliens in
deportation or exclusion proceedings who are not eligible for
212(c) relief but would be eligible for cancellation of removal
as a legal permanent resident may have their case "re-papered”
thus resulting in the termination of the deportation or



exclusion matter and the refiling of the case as a removal
matter. See December 9, 1998, Memo from Office of the
Chief Immigration Judge; 76 Interpreter Releases 171
(January 25, 1999). Deportation and exclusion cases in which
the alien appears to be eligible for re-papering should be
administratively closed in accordance with this memorandum.

. The alien is required to file for this relief on Form EOIR-42A
and to submit a completed biographic information form and
have fingerprints taken by an INS fingerprinting facility.

. The remedy of cancellation of removal under section 240A(a)
of the Act eliminated the broader bars to section 212(c) of the
Act relief for aliens who were deportable by reason of having
committed any criminal offense covered in sections
241(2)(2)(A), 241(a)(2)(B), 241(a)(2)(C) or 241(a)(2)(D) of
the Act. Thus, it broadened the category of deportable
permanent resident aliens in removal proceedings who are
eligible for cancellation of removal under section 240A(a) of
the Act. For example, aliens with a conviction for simple
possession of a firearm or a controlled substance may be
eligible.

a. Eligibility:

= Has been an alien lawfully admitted for
permanent residence for not less than 5 years
prior to service of NTA or prior to committing
an offense referred to in section 212(a)(2) of the
Act that renders the alien inadmissible or prior
to being deportable under sections 237(a)(2) or
237(a)(4) of the Act, whichever is earliest. See
Matter of Campos-Torres, Interim Decision
3428 (BIA 2000); Matter of Perez, Interim
Decision 3389 (BIA 1989).

= Alien has 7 years of continuous residence after
having been admitted in any status; and

« Alien has not been convicted of any aggravated
felony.



= Alien demonstrates that the relief is merited in
the exercise of discretion. See Matter of C-V-T-
, Interim Decision 3342 (BIA 1998).

b. Ineligibility:

= Alien entered United States as a crewman after
June 30, 1964;

= Admitted to United States as, or later became
nonimmigrant exchange visitor (J-1), in order
to receive graduate medical education or
training, regardless of whether subject to or
fulfilled 2-year foreign residence requirement of
section 212(e) of the Act;

» Admitted to United States or later became
nonimmigrant J-1, other than to receive
graduate medical education or training, and the
alien is subject to an unfulfilled 2-year foreign
residence requirement for which no waiver has
been granted,;

= Persecuted others on account of race, religion,
nationality, membership in a particular social
group or political opinion;

« Was previously granted relief under prior
sections 212(c) or 244(a), or 240A of the Act.

C. CANCELLATION OF REMOVAL AND ADJUSTMENT FOR
CERTAIN NONPERMANENT RESIDENTS - Section 240A(b)(1)
of the Act effective April 1, 1997.

1. This form of relief is similar to suspension of deportation,
however, IIRIRA renamed this remedy as cancellation of
removal and significantly curtailed the remedy of suspension
of deportation while also raising the standards of eligibility.

2. Eligibility:



a. Ten years of continuous physical presence accrued
prior to service of the NTA or prior to committing an
offense referred to in section 212(a)(2) of the Act that
renders the alien inadmissible; or prior to being
deportable under sections 237(a)(2) or 237(a)(4) of the
Act, whichever is earliest. See Matter of Campos-
Torres, Interim Decision 3428 (BIA 2000); see also
Matter of Mendoza-Sandino, Interim Decision 3426
(BIA 2000);

b. Alien has been a person of good moral character
[Section101(f) of the Act] for 10 years; and

c. Alien has established that his removal would result in
exceptional and extremely unusual hardship [rather
than just extreme] to his United States citizen or lawful
permanent resident spouse, parent or child. Hardship
to the respondent is no longer a basis for consideration.

d. Alien has not been convicted of or committed an
offense under sections 212(a)(2), 237(a)(2), or
237(a)(3) of the Act; and

e. Alien has established that he is deserving of this relief
in the exercise of discretion.

3. Ineligibility:
a. Entered as a crewman after June 30, 1964;

b. Admitted to United States as or later became an
exchange visitor (J-1) in order to obtain graduate
medical education or training, regardless of whether
subject to or has fulfilled 2-year foreign residence
requirement;

c. Admitted to United States as or later became
nonimmigrant J-1 other than to receive graduate
medical education or training and the alien is subject
to a 2-year foreign residence requirement which is
neither fulfilled nor subject to a waiver;



d. Persecuted others on account of race, religion,
nationality, political opinion, or membership in a
particular social group.

e. Was previously granted relief under former sections
212(c) or 244(a) of the Act, or was previously granted
cancellation of removal.

4. Note: There is a numerical limitation of 4,000 grant of
suspension of deportation/cancellation of removal in any fiscal
year. The Immigration Judge must determine whether the
applicant is subject to that limitation, considering NACARA,
and issue an appropriate order.

5. Note also that cancellation may not be granted if asylum is
granted. Clearly, it is not intended that this form of relief be
granted where there are alternate means of relief available to
the alien.

D. CANCELLATION OF REMOVAL [BATTERED PERSONS
PROVISIONS] -Section 240A(b)(2) of the Act effective April 1,
1997.

Eligibility. An Alien seeking cancellation of her removal must
establish the following:

a. That she has been battered or subjected to extreme
cruelty in the United States by her United States
citizen or lawful permanent resident spouse or parent,
or that she is the parent of a child of a United States
citizen or lawful permanent and the child has been
battered or subjected to extreme cruelty in the United
States by such citizen or lawful permanent resident
parent;

b. Three years of continuous physical presence accrued
prior to service of the NTA or prior to committing an
offense referred to in section 212(a)(2) of the Act that
renders the alien inadmissible; or prior to being
deportable under sections 237(a)(2) or 237(a)(4) of the
Act, whichever is earliest. See Matter of Campos-




Torres, Interim Decision 3428 (BIA 2000); see also
Matter of Mendoza-Sandino, Interim Decision 3426
(BIA 2000);

c. Alien has been person of good moral character, as
defined in section 101(f) of the Act for the 3-year
period of the required continuous physical presence
period;

d. Alien has to establish that the removal would result in
extreme hardship to the alien, the alien's child, or in
the case of an alien who is a child to the alien’s parent;
or

e. Alien is not inadmissible under sections 212(a)(2) or
(3) of the Act; or deportable under section
237(a)(1)(G) or section 237(a)(4) of the Act, and the
alien has not been convicted of an aggravated felony as
defined in section 101(a)(43) of the Act; and

f. Alien establishes that she is deserving of this relief in
the exercise of discretion.

E. ASYLUM - SECTION 208. SEE DISCUSSION UNDER RELIEF
FROM DEPORTATION AND EXCLUSION IN CHAPTER SIX.

F. WITHHOLDING OF REMOVAL - SECTION 241(b)(3) OF
THE ACT INCLUDING WITHHOLDING AND DEFERRAL
UNDER THE CONVENTION AGAINST TORTURE (CAT).
SEE DISCUSSION UNDER RELIEF FROM DEPORTATION
AND EXCLUSION IN CHAPTER SIX AND CONVENTION
AGAINST TORTURE CHAPTER NINE .

G. CREDIBLE FEAR REVIEW: SECTION 235(b) OF THE ACT

1. If the Asylum Officer determines that the arriving alien has
failed to demonstrate a credible fear review, the alien may
request that the determination be reviewed by an Immigration
Judge, and the Asylum Officer will refer the matter to the
Immigration Judge.



. The hearing must be recorded, but may be conducted by

telephone or video-conferencing at the discretion of the
Immigration Judge.

The alien will be questioned by the Immigration Judge under
oath.

The review is de novo and must be completed within 7
calendar days of the decision of the Supervisory Asylum
Officer.

There is no appeal of the Immigration Judge decision. If the
Immigration Judge finds a credible fear of persecution, the
alien will be placed in proceedings under section 240 of the
Act, and all issues of admissibility and asylum are within the
jurisdiction of the Immigration Judge. See 8 C.F.R. §
208.30(f)(2) (2000). If the Immigration Judge finds that there
Is no credible fear of persecution, the INS order of removal
will be enforced.

The alien is not entitled to representation during the hearing,
but may consult with another individual prior to the review. 8
C.F.R. 8 3.42(c) (2000).

H. CLAIMED STATUS REVIEW: UNITED STATES CITIZEN,

LAWFUL PERMANENT RESIDENT, REFUGEE OR ASYLEE-

Section 235(b)(1)(C) of the Act; 8 C.F.R. § 235.3(b)(5).

1.

2.

Hearing may be conducted by telephone, video or in person;
Review will be recorded;
Alien must be placed under oath [or affirmation] to testify;

Alien may be represented, at no expense to government [see
OPPM 97-3];

Record of review will merge with subsequent removal
proceeding.

There is no appeal of an adverse decision by Immigration



Judge, and alien will be removed. If Immigration Judge
determines he has demonstrated the status claimed, the INS
may institute removal proceedings, except against the
individual who has established status as a United States citizen.
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CHAPTER EIGHT

MOTIONS

I. MOTIONS BEFORE ENTRY OF A DECISION

An Immigration Judge may be required to resolve a number of legal issues by
motion either before, during, or after the proceedings.

Unless otherwise permitted by the Immigration Judge, motions submitted
prior to the final order of an Immigration Judge shall be in writing and shall
state with particularity the grounds, the relief sought, and the jurisdiction. 8
C.F.R. 8 3.23(a) (2000).

The Immigration Judge may set and extend time limits for the making of
motions and replies thereto. 1d.



A motion shall be deemed unopposed unless timely response is made. 8
C.F.R. § 3.23(a) (2000).

An Immigration Judge must state the reasons for ruling on a motion
irrespective of whether ruling is oral or in writing; otherwise parties are
deprived of a fair opportunity to contest the Immigration Judge's
determination, and on appeal the BIA is unable to meaningfully exercise its
responsibility of reviewing a decision in light of the arguments on appeal.
Matter of M-P-, 20 1&N Dec. 786 (BIA 1994).

A. MOTION TO TERMINATE

1. Prior to the commencement of proceedings, INS may cancel
an Order To Show Cause (OSC), a Notice to Appear (NTA),
or terminate proceedings for the reasons set forth in 8 C.F.R.
§242.7 (1997) or in 8 C.F.R. § 239.2(f) (2000). Proceedings
are commenced when the charging document is filed with the
Immigration Court.

2. After the commencement of the hearing, only an Immigration
Judge may terminate proceedings upon the request or motion
of either party. Matter of G-N-C-, Interim Decision 3366
(BIA 1998).

3. The alien may request termination on grounds such as: the
charging document is defective, e.g., not signed; incongruity
between charge and allegations; the INS has not met its
burden of proof; or the alien can pursue an application for
naturalization (this defense can only be raised by members of
the Armed Forces of the United States. INA § 318 and 328).
In many cases, INS will ask that proceedings be terminated
because it has issued two charging documents with different
alien numbers.

4. A termination order is without prejudice to the INS to file the
same charge or a new charge at a later time. 8 C.F.R. §
242.7(b) (1997), unless res judicata applies. Ramon-Sepulveda

v. INS, 743 F.2d 1307 (9th Cir. 1984).

B. MOTION TO SUPPRESS




1. Motions to suppress are available only in a limited context.

2. Statements in a motion to suppress must be specific and
detailed and based on personal knowledge. Matter of Ramirez-
Sanchez, 17 I&N Dec. 503 (BIA 1980).

3. An alien who questions the legality of evidence presented
against him or her must come forward with proof establishing
a prima facie case before the INS will be called upon to assume
the burden of justifying the manner in which it obtained the
evidence. Matter of Barcenas, 19 I&N Dec. 609 (BIA 1988).

4. Even if an arrest or interrogation is unlawful, it may have no
bearing on resulting immigration proceedings because the
Fourth Amendment exclusionary rule is not applicable to the
civil proceeding. INS v. Lopez-Mendoza, 468 U.S. 1032
(1984); Matter of Sandoval, 17 1&N Dec. 70 (BIA 1979).
However, where there are egregious violations of the Fourth
Amendment or other liberties that might transgress notions of
fundamental fairness and undermine the value of the evidence
obtained, INS will be precluded from using such evidence.
INS v. Lopez-Mendoza, supra; Matter of Garcia, 17 1&N
Dec. 319 (BIA 1980).

5. Compliance with regulatory requirements is relevant in
assessing the voluntariness of statements and thus their
admissibility into evidence. See 8 C.F.R. 8§ 287.1, 287.3, and
287.5 (2000). In order to exclude evidence based upon the
noncompliance with INS regulations, the alien must meet a
heavy burden of proving: (1) that the regulation was not
adhered to; (2) that the regulation was intended to serve a
purpose of benefit to the alien; and (3) that the violation
prejudiced the alien's interest in that it affected the outcome of
the proceedings. Matter of Garcia-Flores, 17 1&N Dec. 325
(BIA 1980).

6. The exclusionary rule is not applicable, but evidence is
nevertheless inadmissible, if it was obtained in violation of the
alien's privilege against self-incrimination, or if the statement
was involuntary or coerced. Matter of Garcia, 17 I&N Dec.
319 (BIA 1980).




7.

10.

The alien bears the burden of proving that INS's evidence was
unlawfully obtained. Matter of Ramirez-Sanchez, 17 I&N
Dec. 503 (BIA 1980).

The amendments to the Act enhanced the enforcement
authority of the INS officers by allowing them to make arrests,
without warrants, for any federal offense committed in their
presence, or for any federal felony, if there are grounds to
believe that the person in question has committed, or is
committing, a felony. The INS officer must be performing
enforcement duties at the time of the arrest, and it must be
likely that the arrested person could escape before an arrest
warrant could be obtained.

. Section 287(c) of the Act empowers immigration officers to

search, without warrant, the person and personal effects of
arriving passengers, if they have reasonable cause for
suspecting that such a search would disclose grounds for
exclusion from the United States.

a. Any immigration officer has the power, without
warrant, to interrogate any alien or person believed to
be an alien as to his or her right to be or remain in the
United States. INA § 287(a)(1); 8 C.F.R. § 287.3
(2000); Cervantes v. United States, 263 F.2d 800 (9th
Cir. 1959); Matter of Pang, 11 1&N Dec. 213 (BIA
1965).

b. There is no requirement that the officer must have
probable cause for such an inquiry. Matter of Perez-
Lopez, 14 I&N Dec. 79 (BIA 1972).

The Miranda requirements are not controlling in deportation
proceedings, since deportation proceedings are civil, not
criminal, in nature. Matter of Pang, 11 I&N Dec. 213 (BIA
1965); Matter of Argyros, 11 I&N Dec. 585 (BIA 1966); see
also Matter of Lavoie, 12 I&N Dec. 821 (BIA 1968) (no

requirement that alien be advised of right to counsel when
taking preliminary statement); Matter of Baltazar, 16 I&N
Dec. 108 (BIA 1977). After the examining officer has
determined that formal proceedings will be instituted, an alien
arrested without warrant of arrest shall be advised of the




reason for his or her arrest and shall also be advised that any
statement made may be used against him or her in a
subsequent proceeding. 8 C.F.R. § 287.3 (2000).

11. The regulations at 8 C.F.R. § 287.3 (2000) provide that an
alien arrested without a warrant of arrest under the authority
contained in section 287(a)(2) of the Act will be examined by
an officer other than the arresting officer, with limited
exceptions.

12. Except at the border or its functional equivalents, officers on
roving patrol may stop vehicles to question the occupants
about their citizenship and immigration status only if they are
aware of specific articulable facts, together with rational
inferences from those facts, that reasonably warrant suspicion
that the vehicles contain aliens who may be illegally in the
country. United States v. Brignoni-Ponce, 422 U.S. 873
(1975).

The Supreme Court has distinguished United States v.

Brignoni-Ponce, 422 U.S. 873 (1975), as it relates to
stopping of vehicles, from stopping and questioning of
persons. INS v. Delgado, 466 U.S. 210 (1984). The
Supreme Court ruled that detaining a person for
questioning on a suspicion of alienage alone would
diminish the privacy and security interests of both
citizens and aliens legally in this country and would
grant the INS impermissible discretion to detain and
question an individual at whim. The Supreme Court
ruled that there was no need for individualized
suspicion to support the questioning by immigration
officers of all workers in a factory entered by the
officers on a warrant of consent, unless the questioned
person had a reasonable basis for believing that he or
she was not free to leave.

13. An immigration officer may ask questions to which a person
responds voluntarily, provided there is no use of force, display
of a weapon, the threatening presence of several officers, or
other circumstances leading the questioned person reasonably
to believe that he or she is not free to leave. Benitez-Mendez v.

INS, 707 F.2d 1107 (9th Cir. 1983), rehr'g granted and




14.

opinion modified, 752 F.2d 1309 (9th Cir. 1984) (concluding

that the seizure of the alien violated the Fourth Amendment
but statements obtained from the alien as a result of the illegal
arrest were admissible at the deportation hearing).

Trained and experienced immigration officers may draw
inferences and make deductions based on an assessment of the
whole picture, which can supply a basis for a valid
investigatory stop predicated on a reasonable suspicion of
illegal activity. United States v. Cortez, 449 U.S. 411 (1981).

a. An investigatory stop cannot support prolonged
interrogation without probable cause to believe that a
violation has occurred, particularly if the detained
person is required to accompany the officers to their
office. Dunaway v. New York, 442 U.S. 200 (1979).

b. The Court in United States v. Martinez-Fuerte, 428
U.S. 543 (1976), upheld the power of immigration
officers to stop automobiles and question their
occupants concerning their immigration status at
reasonably located traffic checkpoints even in the
absence of individualized suspicion of any impropriety.
It is also constitutional to refer motorists selectively to
a secondary inspection area for further inquiry on the
basis of criteria that would not sustain a roving-patrol
stop even if it be assumed that such referrals are made
largely on the basis of apparent Mexican ancestry.
Factors that may be taken into account in determining
whether stopping a vehicle in a border area is justified:
characteristics of the area; proximity to the border;
patterns of traffic on the particular road; previous
illegal traffic; information about recent illegal border
crossings in the area; behavior of the driver (such as
erratic driving or obvious attempts to evade officers);
appearance of the vehicle (load, compartments, large
number of passengers); occupants trying to hide. The
government argued that trained officers can recognize
the characteristic appearance of persons who live in
Mexico, relying on such factors as the mode of dress
and haircut. The Court however found that Mexican
ancestry would not in itself support a reasonable




suspicion that the occupants in the vehicle were aliens,
but that it could be taken into account as a relevant
factor. In all situations the officer is entitled to assess
the facts in light of his or her experience detecting
illegal entry and smuggling.

c. A brief "investigatory stop" of a suspicious individual
in order to determine his or her identity or to maintain
the status guo momentarily while obtaining more
information may be reasonable. Adams v. Williams,
407 U.S. 143 (1972).

15. Under appropriate circumstances, a proper interrogation may
involve some measure of restraint, short of arrest, to complete
the interrogation. Matter of Yau, 14 I&N Dec. 630 (BIA
1974); Matter of Wong and Chan, 13 I&N Dec. 141 (BIA
1969).

Forcible temporary restraint incidental to interrogation
is valid, and any resulting evidence is admissible, if the
officer acted reasonably, in the light of the surrounding
circumstances. Lau v. INS, 445 F.2d 217 (D.C. Cir.),
cert. denied, 404 U.S. 864 (1971).

16. A search conducted with the consent of a person who is not in
custody is valid if the consent is voluntarily given, without any
duress or coercion, express or implied. Schneckloth v.
Bustamonte, 412 U.S. 218 (1973). The government has the
burden of showing that such consent was voluntary, based on
the totality of all the surrounding circumstances.

C. MOTION TO REDETERMINE BOND OR CUSTODY
DETERMINATION

Pursuant to 8 C.F.R. § 3.19 (e) (2000), after an initial bond
redetermination, a request for a subsequent bond redetermination
shall be made in writing and shall be considered only upon a showing
that the alien's circumstances have changed materially since the prior
bond redetermination. See Chapter Three (Bond/Custody) for more
information.

D. MOTION TO WITHDRAW AS COUNSEL OF RECORD




1. Once a notice of appearance has been filed with the
Immigration Court, a withdrawal or substitution of counsel
may only be permitted by an Immigration Judge only upon an
oral or written motion without a fee. 8 C.F.R. 8 3.17 (b)
(2000).

2. Whether to grant a motion to withdraw as counsel is a matter
left to the discretion of the Immigration Judge. It is suggested
that the Immigration Judge use the common sense test to
determine whether or not to grant a motion to withdraw.

a. The Immigration Judge should expect counsel to
explain the reasons for the withdrawal, if the reasons in
the motion are vague, in order to protect the rights of
the alien. The Immigration Judge must develop a
complete record.

b. A difference of opinion over direction of the case
between counsel and the alien may be a valid reason to
grant a motion for a withdrawal.

c. An alien failing to cooperate with an attorney in
preparing his or her case may be a sufficient ground to
grant a withdrawal.

3. An alien failing to keep his or her attorney apprised of his or
her whereabouts and failing to appear for a hearing is probably
also a valid reason to grant a withdrawal on a conditional
basis. See Matter of Rosales, 19 I&N Dec. 655 (BIA 1988).

Under these circumstances, a grant of withdrawal can
be either conditional or unconditional. Matter of
Rosales, 19 I&N Dec. 655 (BIA 1988) (alien failed to
keep the INS or his attorney apprised of his
whereabouts). The Board in Rosales stated that where
an attorney asks to withdraw, his request should
include evidence that he attempted to advise the
respondent, at his last known address, of the date,
time, and place of the scheduled hearing. Counsel
should also provide the Immigration Judge with the
respondent's last known address, assuming it is more




current than any address previously provided to the
Immigration Judge. Unless these requirements have
been met, a request to withdraw from representation
should not be unconditionally granted since counsel is
responsible for acceptance of service of documents
pursuant to 8 C.F.R. § 292.5(a) (2000). Such
precautions help insure that proper notice of a hearing
Is given and increase the likelihood that a respondent
receives notice and appears for a scheduled hearing. If
these steps have not been taken, counsel's withdrawal
should only be conditionally granted; i.e., granted for
all purposes except for the receipt of an in absentia
order.

4. If the Immigration Judge is convinced that the attorney has
done all he or she can to contact his client and advise him or
her of the hearing date and the consequences of failing to
appear, then he or she can grant an unconditional withdrawal.
However, if the Immigration Judge believes that the attorney
could have done more to contact the alien, then he or she
should grant a conditional withdrawal, requiring that the
attorney accept service of documents, and perhaps be able to
contact the alien.

5. If the withdrawal is granted, the Immigration Judge must
again be aware of the need to protect the alien's rights. The
Immigration Judge should again advise the alien of the right to
obtain counsel and that in fact it might be in their best interest
to obtain counsel. [When a withdrawal of counsel is granted,
the name of prior counsel must be deleted immediately from
the ANSIR system.]

E. MOTIONS TO RECUSE

In ruling on a motion to recuse, the Immigration Judge should state
why the Immigration Judge is objective and not biased and therefore
should go forward, or, alternatively, why recusal is appropriate. Many
times motions to recuse are oral at the time of the hearing. NEVER
go off the record to address the situation. State clearly on the record
why you are in or out of the case. See Memorandum from Michael J.
Creppy, Chief Immigration Judge, "Recusal in Immigration Court
Proceedings” (July 18, 1997), as guidance for when and under what



circumstances recusal is appropriate. See Matter of G-, 20 I&N Dec.
764 (BIA 1993); Matter of Exame, 18 I&N Dec. 303 (BIA 1982).

F. MOTIONS TO CHANGE VENUE

1. Venue lies at the Immigration Court where the charging
document is filed by the Service. 8 C.F.R. 88§ 3.14(a), and
3.20(a) (2000).

2. The Immigration Judge, for good cause shown, may upon his
or her discretion, change venue only upon motion by one of
the parties. 8 C.F.R. § 3.20(b) (2000); Matter of Dobere, 20
I&N Dec. 188 (BIA 1990) (regulations authorize
Immigration Judge to direct change of venue in exclusion,
deportation, and removal cases).

3. Good cause for change of venue is determined by balancing
the relevant factors affecting fundamental fairness, including
administrative convenience, expeditious treatment of the case,
location of witnesses, and cost of transporting witnesses to new
location. Matter of Rahman, 20 I&N Dec. 480 (BIA 1992);
Matter of Velasquez, 19 I&N Dec. 377 (BIA 1986).

4. In exclusion cases, the place of interrupted entry into the
United States may have little relevance to the venue of the
hearing. Matter of Rahman, 20 I&N Dec. 480 (BIA 1992).
An Immigration Judge may not change venue without giving
the Service an opportunity to respond. In exclusion cases, the
Service almost always opposes a change of venue.

5. While the applicant's place of residence may be relevant, it
may be outweighed by demonstration that the INS would be
prejudiced by such a change of venue. Matter of Rahman 20
I&N Dec. 480 (BIA 1992).

6. The convenience of counsel may also be relevant, but this
factor may be outweighed by the availability of experienced
counsel in the area of detention and by prejudice to the
Service. Matter of Rahman, 20 I&N Dec. 480 (1992).

7. The Immigration Judge may grant a change of venue only
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11.

after the other party has been given notice and an opportunity
to respond to the motion to change venue. Matter of Rahman,
20 1&N Dec. (BIA 1992).

No change of venue shall be granted without identification of
a fixed street address, including city, state and ZIP code, where
the respondent/applicant may be reached for further hearing
notification. 8 C.F.R. § 3.20(c) (2000).

Before a change of venue is granted, the alien should plead to
the charging document. See Matter of Rivera, 19 I&N Dec.
688 (BIA 1988).

In addition, the Immigration Judge should attempt to
resolve the issue of deportability or inadmissibility, and
determine what forms of relief will be sought. The
Immigration Judge may set a date certain by which the
relief applications, if any, must be filed with the
sending court, and state on the record that failure to
comply with the filing deadline will constitute
abandonment of the relief applications and may result
in the Immigration Judge rendering a decision on the
record as constituted. A copy of the asylum application
submitted to support a motion for change of venue is
not a definitive filing. The actual filing must occur in
open court, at the court to which the case is
transferred. The warnings for filing frivolous
applications for asylum must be given orally and in
writing to the alien at the time of filing in front of you.

The mere submission of a motion for a change of venue does
not relieve an alien or his or her attorney from the
responsibility to attend a hearing of which they have been
given notice. It may not be assumed that the motion will be
granted. Matter of Patel, 19 I&N Dec. 260 (BIA 1985).

Other factors to be considered in determining a change of
venue include: (1) nature of evidence and its importance to
the alien's claim; (2) whether the request is due to
unreasonable conduct on the alien's part; and (3) the number
of prior continuances granted. Matter of Seren, 15 I&N Dec.
590 (1976).




12. The respondent's request for change of venue to present expert
witness testimony was properly denied where the respondent
made no attempt to submit an offer of proof related to the
witness, identity, qualifications, and testimony, or to state his
opinion by way of an affidavit to the Immigration Judge.
Matter of Bader, 17 1&N Dec. 525 (BIA 1980).

G. MOTION FOR CONTINUANCE

1. The Immigration Judge may grant a motion for a reasonable
continuance, either at his or her own instance or for good
cause shown, upon application by the alien or the Service. 8
C.F.R. 88 3.29 (2000), 242.13 (1997).

2. A continuance may be requested at a master calendar hearing,
individual calendar hearing or at any time during the
pendency of the proceedings.

3. Local operating procedures may include a requirement for the
submission of applications for continuances of a scheduled
hearing. Sometimes they will require the submission of a
written motion, when time permits. A sudden medical or
other emergency, or unusual circumstance may justify a
telephone request to the Immigration Court for such a
continuance to be made, but that may also depend on the
existence of Local Operating Procedures.

4. The sound discretion of the Immigration Judge to grant or
deny requests for continuances is very broad. An Immigration
Judge may grant a continuance only for "good cause" shown.

5. The issue for the Immigration Judge is whether the alien
would be prejudiced by the denial of a continuance. The
courts are divided on how liberally an Immigration Judge
should exercise discretion in granting a continuance. Baries v.
INS, 856 F.2d 89 (9th Cir. 1988) (expeditiousness in the face
of a justifiable request for delay can render the alien's statutory
rights merely an empty formality); Molina v. INS, 981 F.2d
14 (Ist Cir. 1992) (Immigration Judge has broad legal power
to decide continuances); Matter of Sibrun, 18 I&N Dec. 354
(BIA 1983) (alien must establish by full and specific




articulation of the facts involved or evidence which he or she
would have presented, that the denial caused actual prejudice
and harm and materially affected the outcome of the case).

6. Situations under a which a continuance may be warranted:

a. Attorney recently retained and not familiar with the
case.

b. Obtain witnesses or documents crucial to the case.

c. Visa petition pending, which if approved will dispose
of the case.

d. Pending FOIA request (but remember, no right of
discovery).

e. INS does not have "A" file.
f. Serious illness or death of alien or attorney.

7. A motion for continuance based upon an asserted lack of
preparation and request for additional time must be
supported, at a minimum, by a reasonable showing that the
lack of preparation occurred despite a diligent effort to be
ready to proceed. Matter of Sibrun, 18 I&N Dec. 354 (BIA
1983).

8. Parties must appear unless the motion has been granted.
Matter of Patel, 19 I&N Dec. 260 (BIA 1985).

H. MOTION TO WAIVE THE PRESENCE OF THE PARTIES

The Immigration Judge may for good cause, and consistent
with section 240(b) of the Act, waive the presence of the alien
at a hearing when the alien is represented or when the alien is
a minor child at least one of whose parents or whose legal
guardian is present. When it is impracticable by reason of an
alien's mental incompetency for the alien to be present, the
presence of the alien may be waived provided that the alien is
represented at the hearing by an attorney or legal



representative, a near relative, legal guardian or friend. 8
C.F.R. § 3.25(a) (2000).

1. MOTIONS AFTER ENTRY OF A DECISION

A. MOTIONS TO RECONSIDER

1. Motions to reconsider and motions to reopen are separate and
distinct motions with different requirements. A motion to
reconsider requests that the original decision be reexamined in
light of additional legal arguments, a change of law, or an
argument or aspect of the case that was overlooked. Matter of
Cerna, 20 1&N Dec. 399 (BIA 1991).

2. The Immigration Judge may reconsider the grant of any
discretionary relief before it becomes final. Matter of Vanisi,
12 1&N Dec. 616 (BIA 1968).

3. A motion to reconsider must specify the errors of law or fact in
the previous order and must be supported by pertinent
authority. INA § 240(c)(5)(C); 8 C.F.R. 88 3.23(b)(2) and
103.5(a)(3) (2000).

4. Evidence submitted in support of a motion to reconsider must
establish a prima facie case that the respondent is eligible for
the relief sought. Matter of Heidari, 16 I&N Dec. 203 (BIA
1977).

5. A motion to reconsider a decision rendered by an Immigration
Judge that is pending when an appeal is filed with the Board,
or that is filed subsequent to the filing with the Board of an
appeal from the decision sought to be reconsidered, may be
deemed by the Board to be a motion to remand the decision
for further proceedings before the Immigration Judge from
whose decision the appeal was taken. 8 C.F.R. § 3.2 (2000).

6. An alien may file one motion to reconsider a decision that he
Is removable from the United States. INA § 240(c)(5)(A); 8
C.F.R. § 3.23(b)(2000); Matter of J-J-, 21 I&N Dec. 976
(BIA 1997).




a. An alien may not seek reconsideration of a decision
denying a previous motion to reconsider. 8 C.F.R. §
3.23(b)(2) (2000); see also 8 C.F.R. § 3.2(b)(2)(2000).

b. The motion to reconsider must be filed within 30 days
of the date of entry of a final administrative order of
removal, deportation or exclusion. INA 8§ 240(c)(5)(B);
8 C.F.R. 88 3.23(b)(3) (2000); Matter of J-J-, 21 I&N
Dec. 976 (BIA 1997).

c. A motion to reconsider a decision of the Board must
be filed not later than 30 days after the mailing of the
decision. 8 C.F.R. § 3.2(b)(2) (2000); Matter of J-J-,
21 I&N Dec. 976 (BIA 1997).

B. MOTIONS TO REOPEN

1. Motions to reconsider and motions to reopen are separate and
distinct motions with different requirements. A motion to
reopen seeks to reopen proceedings so that new evidence can
be presented and a new decision entered on a different factual
record, normally after a further evidentiary hearing. Matter of
Cerna, 20 1&N Dec. 399 (BIA 1991).

2. A party seeking reopening bears a heavy burden because
motions for reopening are disfavored. Matter of Coelho, 20
I&N Dec. 464 (BIA 1992).

3. There is a need for strict compliance with the regulations. INS
v. Jong Ha Wang, 450 U.S. 139 (1981) (motion to reopen to
apply for suspension of deportation denied where the
allegations of hardship were conclusory and unsupported by
affidavit). Saiyid v. INS, 132 F.3d 1380 (11th Cir. 1998).

4. In general, a motion to reopen shall state new facts that will be
proven at a hearing to be held if the motion is granted, and
shall be supported by affidavits or other evidentiary material.
INA § 240(c)(6)(B); 8 C.F.R. § 3.2(c)(1)(2000); INS v.

Wang, 450 U.S. 139 (1981) (unsupported statements by
counsel or the alien in the motion itself have no evidentiary
value); Matter of Barrera, 19 I&N Dec. 837 (BIA 1989); Wolf
v. Boyd, 238 F.2d 249 (9th Cir. 1957), cert. denied, 353 U.S.




936 (1957); Matter of Escalante, 13 I&N Dec. 223 (BIA
1969) (denied for lack of supporting evidence showing
eligibility for any relief).

. A motion to reopen can also be filed if there is new law or
intervening circumstances that might change the result in the
case. INS v. Rios-Pineda, 471 U.S. 444 (1985); Matter of X-G-
W-, Interim Decision 3352 (BIA 1998).

. A motion to reopen will not be granted unless the
Immigration Judge is satisfied that the evidence sought to be
offered is material and was not available and could not have
been discovered or presented at the hearing. 8 C.F.R. 88
3.23(b)(3) (2000); 242.22 and 246.8 (1997); INS v. Wang,
450 U.S. 139 (1981); Matter of Coehlo, 20 1&N Dec. 464
(BIA 1992); Matter of Barrera, 19 I&N Dec. 837 (BIA 1989);
Matter of Rodriguez-Vera, 17 I&N Dec. 105 (BIA 1979);
Matter of Sipus, 14 1&N Dec. 229 (BIA 1972); Matter of
Lam, 14 I&N Dec. 98 (BIA 1972).

. A motion to reopen will not be granted for the purpose of
providing the alien an opportunity to apply for any form of
discretionary relief if the alien's rights to make such
application were fully explained to him or her by the
Immigration Judge and he or she was afforded an opportunity
to apply at the hearing, unless the relief is sought on the basis
of circumstances that have arisen subsequent to the hearing. 8
C.F.R. 88 3.23(b)(3) (2000); 242.17 and 242.22 (1997);
Matter of Barrera, 19 I&N Dec. 837 (1989).

. A motion to reopen proceedings for the purpose of submitting
an application for relief must be accompanied by the
appropriate application for relief and all supporting
documentation. 8 C.F.R. 8§88 3.23(b)(3), 208.4(b)(3)-(4)
(2000). But see Matter of Yewondwosen, 21 I&N Dec. 1025
(BIA 1997) (holding that where an alien has not strictly
complied with 8 C.F.R. § 3.2(c)(1) (2000) by having failed to
submit an application for relief in support of a motion to
reopen or remand, and the INS affirmatively joins the motion,
the BIA or an Immigration Judge may still grant the motion
in the interests of fairness and administrative economy).




9. An alien must show prima facie eligibility for the requested

10.

relief and that relief is warranted in the exercise of discretion.
INS v Abudu, 485 U.S. 94 (1988); INS v. Wang, 450 U.S.
139 (1981); Matter of Coelho, 20 I&N Dec. 464 (BIA 1992);
Matter of Barrera, 19 I&N Dec. 837 (1989); Hernandez-
Ortiz v. INS, 777 F.2d 509 (9th Cir. 1985) (could properly
deny motion to reopen if it did not present prima facie case);
Ananeh-Firempong v. INS, 766 F.2d 621 (1st Cir.1985)
(reopening to apply for asylum improperly denied since there
was an adequate prima facie showing which required a
hearing); Marguez-Medina v. INS, 765 F.2d 673 (7th Cir.
1985) (same; suspension of deportation); Samini v. INS, 714
F.2d 992 (9th Cir. 1983) (prima facie showing of eligibility
based on totality of circumstances warranting hearing); Matter
of Escobar, 18 I&N Dec. 412 (BIA 1983) (no prima facie
showing of eligibility for suspension of deportation or asylum);
Matter of Patel, 16 I&N Dec. 600 (BIA 1978) (no prima facie
showing of hardship where conclusory assertions of hardship
insufficient).

A prima facie showing has been described as proof
sufficiently strong to suffice on its own until it is
contradicted or overruled by other evidence.
Conclusory and conjectural allegations are insufficient
to establish eligibility for reopening. Matter of
Martinez-Romero, 18 1&N Dec. 75 (BIA 1981), aff'd,
692 F.2d 595 (9th Cir. 1982); Matter of Sipus, 14
I&N Dec. 229 (BIA 1972).

A prima facie showing of apparent eligibility entails statutory
eligibility and that the relief may be warranted as a matter of
discretion. INS v. Wang, 450 U.S. 139 (1981); INS v.
Bagamasbad, 429 U.S. 24 (1976); Matter of Reyes, 18 I&N
Dec. 249 (BIA 1982); Matter of Martinez-Romero, 18 I&N
Dec. 75 (BIA 1981), aff'd, 692 F.2d 595 (9th Cir. 1982);
Matter of Lett, 17 I&N Dec. 312 (BIA 1980); Matter of
Cavazos, 17 I&N Dec. 215 (BIA 1980); Matter of Rodriguez-
Vera, 17 1&N Dec. 105 (BIA 1979) (discretion clearly
unwarranted since applicant was serving sentence for recent
murder of wife); Matter of Garcia, 16 I&N Dec. 653 (BIA
1978); Matter of Sipus, 14 I&N Dec. 229 (BIA 1972); Matter
of Lam, 14 1&N Dec. 98 (BIA 1972).




11. Equities acquired after a final order of deportation may be
given less weight than those acquired before the alien was
found deportable. Matter of Correa, 19 1&N Dec. 130, (BIA
1984). But see Matter of Rodarte, 21 &N Dec. 150 (BIA
1996) (motion to reopen granted and remanded to
Immigration Judge for a hearing on adjustment of status and
212(c) applications; the new evidence requirement for
reopening was satisfied by the presentation of equities acquired
since respondent's deportation hearing).

12. Even if a prima facie case of apparent eligibility is shown, the
motion to reopen can be denied in the exercise of discretion. 8
C.F.R. § 3.23(b)(3) (2000); INS v. Rios-Pineda, 471 U.S. 444
(1985) (Board has broad discretion to deny reopening even if
a prima facie case of eligibility shown); Matter of Reyes, 18
I&N Dec. 249 (BIA 1982).

a. The grant of reopening or reconsideration is a matter
of discretion. 8 C.F.R.8 3.23 (2000); Greene v. INS,
313 F.2d 148 (9th Cir.), cert. denied, 374 U.S. 828
(1963) (no statute requires reopening or fixes the
conditions on which it is to be granted).

b. The alien must be eligible for reopening as a matter of
discretion. If he or she failed to surrender to the INS
for deportation, the motion can be denied as a matter
of discretion. See Matter of Barocio, 19 I&N Dec. 255
(BIA 1985).

c. A motion may be denied in the exercise of discretion
because of adverse circumstances not offset by
counterbalancing equities, without otherwise
addressing statutory eligibility for the relief being
sought. INS v. Wang, 450 U.S. 139 (1981); INS v.
Abudu, 485 U.S. 94 (1988); INS v. Bagamasbad, 429
U.S. 24 (1976); Matter of Barocio, 19 1&N Dec. 255
(BIA 1985); Matter of Reyes, 18 I&N Dec. 249 (BIA
1982); Matter of Rodriguez-Vera, 17 I&N Dec. 105
(BIA 1979).

d. A motion to reopen can be denied on discretionary



grounds alone where there are significant reasons for
denying reopening. INS v. Rios-Pineda, 471 U.S. 444
(1985); INS v. Phinpathya, 464 U.S. 183 (1984); INS
v. Wang, 450 U.S. 139 (1981); INS v. Bagamasbad,
429 U.S. 24 (1976); Matter of Barrera, 19 I&N Dec.
837 (1989). The Attorney General has broad
discretion to grant or deny motions to reopen. INS v.
Doherty, 502 U.S. 314 (1992). Where the ultimate
relief is discretionary, the Immigration Judge may
conclude that he or she would not grant the relief in
the exercise of discretion; therefore the moving party
must establish that he or she warrants the relief sought
as a matter of discretion. Matter of Coelho, 20 I&N
Dec. 464 (BIA 1992).

. The deliberate flouting of the immigration laws is a

very serious adverse factor in the exercise of discretion.
Matter of Barocio, 19 I&N Dec. 255 (BIA 1985)
(failure to report for deportation following notification
by the INS). See also Saiyid v. INS, 132 F.3d 1380
(11th Cir. 1998).

13. An alien may file one motion to reopen proceedings (whether

14.

before the Board or the Immigration Judge) with limited
exceptions relating to asylum and in absentia orders found at
3.23(b)(4) (2000). INA 8 240(c)(6)(A); 8 C.F.R. 88 3.2(c)(2)
and 3.23(b)(4) (2000); Matter of Mancera, Interim Decision
3353 (BIA 1998); Matter of X-G-W-, Interim Decision 3352
(BIA 1998); Matter of J-J-, 21 1&N Dec. 976 (BIA 1997).

A motion to reopen must be filed within 90 days of the date of
entry of a final administrative order of removal, deportation,
or exclusion. INA § 240(c)(6)(C)(i); 8 C.F.R. 88§ 3.2(c)(2),
3.23(b)(4)(i) (2000). An order becomes administratively final
under one of three circumstances, whichever occurs first: (1)
Appeal is waived by the parties at which time the order
becomes administratively final immediately. Matter of Shih,
20 I&N Dec. 697 (1993); (2) It is administratively final when
the time expires for filing an appeal. [Note, the BIA is very
strict on deadlines for appeal and motion filing.]; (3) When
the BIA has dismissed an appeal that was timely filed.




a. There is a strong public interest in bringing litigation
to a close as promptly as is consistent with the interest
in giving adversaries a fair opportunity to develop and
present their respective cases. INS v. Abudu, 485 U.S.
94 (1988).

b. These limitations do not apply, however, to motions to
reopen filed by the INS in removal proceedings
pursuant to INA § 240. 8 C.F.R. § 3.23 (2000).

. These time and number limits on the filing of a
motion to reopen likewise do not apply if the basis of
the motion is:

= to rescind an order of deportation/removal
entered in absentia pursuant to INA §
242B(c)(3); INA 8 240(b)(5)(C)(i1); 8 C.F.R. 8
3.23(b)(4)(iii) (2000); or

= to apply or reapply for asylum or withholding
of deportation or removal and is based on
changed country conditions arising in the
country of nationality or the country to which
removal, deportation or exclusion has been
ordered, if such evidence is material and was
not available and could not have been
discovered or presented at the previous
proceeding. See also INA 8§ 240(c)(6)(C)(ii); 8
C.F.R. 88 3.2(c)(3)(ii) and 3.23(b)(4)(i)
(2000); Matter of J-J-, 21 1&N Dec. 976 (BIA
1997). If the original asylum application was
denied based upon a finding that it was
frivolous, then the alien is ineligible to file
either a motion to reopen or reconsider, or for a
stay of removal. 8 C.F.R. 8 3.23(b)(4); or

= agreed upon by all parties and jointly filed.
Notwithstanding such agreement, the parties
may contest the issues in a reopened
proceeding. INS may not waive statutory bars
to relief by joining in a motion. An
Immigration Judge may not reopen a matter for
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relief despite the fact that the parties have
jointly moved in the face of a statutory bar.
INA § 242B; or

= filed by the INS in exclusion or deportation
proceedings when the basis of the motion is
fraud in the original proceeding or a crime that
would support termination of asylum in
accordance with 8 C.F.R. § 208.23(f) (2000);
see also 8 C.F.R. 88 3.2 and 3.23(b)(1)(2000).

An alien in deportation proceedings will not be prima facie
eligible for voluntary departure, suspension of deportation,
and/or adjustment of status for a period of five years, if he or
she received the section 242B warnings and failed to appear
for the hearing, failed to depart as required under an order of
voluntary departure, to failed to report for deportation, absent
exceptional circumstances. INA § 242B(e). An alien is not
subject to this provision or to the consequences of failing to
appear, if he or she did not receive oral notice, either in his or
her native language or in a language he or she understands.
This provision applies only where the in absentia order was
issued in which service or attempted service of the notice of
hearing was made on or after June 13, 1992.

An alien in removal proceedings will not be prima facie
eligible for voluntary departure, cancellation of removal,
and/or adjustment of status for a period of ten years, if he or
she received the section 240 warnings and failed to appear for
the hearing absent exceptional circumstances. INA 8
240(b)(7). An alien in removal proceedings who fails to depart
as required under an order of voluntary departure shall be
subject to a civil penalty of not less than $1000 and not more
than $5000, and will not be prima facie eligible for voluntary
departure, cancellation of removal, and/or adjustment of status
for a period of ten years. The statute requires that the "order
permitting the alien to depart voluntarily shall inform the
alien of the penalties under this subsection.” INS 8§ 240B(d) of
the Act. Section 240B(d) of the Act does not refer to an excuse
based on "exceptional circumstances” for failing to timely
depart. Section 240B(d) of the Act also does not refer to
limitations on discretionary relief for failure to report for



17.

18.

19.

20.

removal as required. However, proposed rules published
September 4, 1998 [63 Fed. Reg. 47208] do seek to add a 10-
year bar on relief, including asylum, for failure to timely
surrender for removal absent exceptional circumstances.

The BIA has held that an alien who during the pendency of a
period of voluntary departure, files a motion to reopen in
order to apply for suspension of deportation is statutorily
ineligible for suspension pursuant to section 242B(e)(2) of the
Act, if he or she subsequently remains in the United States
after the scheduled date of departure, provided the notice
requirements of the section have been satisfied and there is no
showing that failure to depart timely was due to "exceptional
circumstances" as provided in section 242B(f)(2) of the Act.
Matter of Shaar, 21 I&N Dec. 541 (BIA 1996). aff'd, 141
F.3d 953 (9th Cir. 1998).

A motion to reopen to apply for asylum must comply with
additional requirements and reasonably explain the alien’s
failure to do so during the proceedings. 8 C.F.R. 8
208.4(b)(3)-(4) (2000); Matter of R-R-, 20 I&N Dec. 547
(1992); see also INS v. Doherty, 502 U.S. 314 (1992); INS v.
Wang, 450 U.S. 139 (1981); Matter of Lam, 14 &N Dec. 98
(BIA 1972); INS v. Abudu, 485 U.S. 94 (1988); Matter of
Martinez-Romero, 18 I&N Dec. 75 (BIA 1981), aff'd, 692
F.2d 595 (9th Cir. 1982); Matter of Jean, 17 I&N Dec. 100
(BIA 1979).

An alien whose case was administratively closed pursuant to
the ABC settlement terms can obtain reopening of
proceedings even where no request has been made to reinstate
appeal before the BIA or to recalendar case before an
Immigration Judge. Matter of Gutierrez-Lopez, 21 1&N Dec.
479 (BIA 1996).

Notwithstanding 8 C.F.R. 8 1.1(p), a motion to reopen
proceedings for consideration or further consideration of an
application for relief pursuant to section 212(c) of the Act may
be granted if the alien demonstrates that he or she was
statutorily eligible for such relief prior to the entry of the
administratively final order of deportation. 8 C.F.R. § 3.23
(b)(4) (2000).



a. The Anti-terrorism and Effective Death Penalty Act of
1996 (AEDPA), enacted on April 24, 1996,
significantly restricted the availability of section 212(c)
relief. Under the Attorney General's decision in Matter
of Soriano, 21 I&N Dec. 516 (BIA 1996; A.G. 1997),
the AEDPA restrictions on section 212(c) relief were
held to apply to all 212(c) applications filed prior to
the April 24, 1996, enactment date. However, the
Attorney General also directed the Immigration Judges
to reopen cases upon petition filed by aliens who
conceded deportability prior to April 24, 1996, for the
limited purpose of allowing them to contest
deportability.

b. In the Soriano situation, the motion to reopen may be
in the form of a letter or any other document. The
motion should be signed by the alien or his or her
authorized representative, and must be served on the
INS. A copy of the BIA's decision dismissing the
appeal based on Soriano should be included. Both the
motion and the envelope should state "SORIANO
REOPENING." The motion should state that the
alien conceded deportability prior to April 24, 1996, in
reliance on the availability of section 212(c) relief, and
that he or she desires reopening for the limited purpose
of contesting deportability. Even if the alien did not
concede deportability before April 24, 1996, but thinks
that he or she may somehow qualify for reopening
under Soriano, the alien may nevertheless move to
reopen under Soriano. There is no fee for this motion.
This motion is not subject to the usual time and
number limitations. There is no time limit for filing
this type of motion to reopen. However, once the BIA
has rendered a decision, the alien becomes subject to
immediate deportation. There is no stay of deportation
until the BIA grants the motion to reopen or the BIA
grants a stay of deportation.

21. Pursuant to section 240A(d)(1) of the Act, a motion to reopen
proceedings for consideration or further consideration of an
application for relief under section 240A(a) (cancellation of
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removal for certain permanent residents) or 240A(b)
(cancellation of removal and adjustment of status for certain
nonpermanent residents) may be granted only if the alien
demonstrates that he or she was statutorily eligible for such
relief prior to the service of a notice to appear, or prior to the
commission of an offense referred to in section 212(a)(2) of
the Act that renders the alien inadmissible or removable under
sections 237(a)(2) or (a)(4) of the Act, whichever is earliest. 8
C.F.R. § 3.23(b)(3) (2000).

Motions to reopen to apply for adjustment of status under
section 245 of the Act will not be granted without an
approved visa petition on the alien's behalf. Matter of Arthur,
20 I&N Dec. 475 (BIA 1992). Further, the alien must not be
statutorily barred from reopening based on the time and
number limitation of motions or for failing to depart under a
grant of voluntary departure or for failing to appear for
deportation or removal when noticed by the INS.

An Immigration Judge may reinstate voluntary departure in a
deportation proceeding that has been reopened for a purpose
other than solely making an application for voluntary
departure if reopening was granted prior to the expiration of
the original period of voluntary departure. 8 C.F.R. §
240.26(f) (2000). Note: In removal proceedings, there are
statutory and regulatory periods prescribed for voluntary
departure. There is no specific statutory or regulatory
authority for either an Immigration Judge or the BIA to
extend the time of voluntary departure. The BIA decision in
Matter of Chouliaris, 16 I&N Dec. 168 (BIA 1977), which
permitted tolling of the voluntary departure period on appeal,
was rendered in the absence of such periods, and is therefore
arguably overruled.

An alien ordered removed in absentia may rescind the order:

a. upon a motion to reopen filed within 180 days after
the date of the order of removal or deportation if the
alien demonstrates that the failure to appear was
because of exceptional circumstances, OR

b. upon a motion to reopen filed at any time if the alien
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demonstrates: (1) that he did not receive notice in
accordance with INA § 239(a)(1), INA § 242B(a)(2),
or; (2) the alien demonstrates that he or she was in
Federal or State custody and the failure to appear was
through no fault of the alien. INA § 242B(c)(3); 8
C.F.R. 8§ 3.23(b)(4) (2000).

A motion to rescind an in absentia order of deportation in
exclusion proceedings shall be denied unless the alien provides
a reasonable explanation for his or her failure to appear. See
Matter of S-A-, 21 &N Dec. 1050 (BIA 1998) (holding that
traffic is not a reasonable cause to warrant the reopening of
exclusion proceedings).

For deportation proceedings where notice of the hearing was
served or attempted service was made prior to June 13, 1992,
and in cases where the notice requirements were not followed
in section 242B of the Act: Where an alien can demonstrate
reasonable cause for his or her failure to appear, section 242(b)
of the Act guarantees his right to a hearing. A prima facie
showing of eligibility for relief is not a prerequisite to
reopening proceedings following an in absentia hearing.
Matter of Ruiz, 20 I&N 91 (BIA 1989).

The BIA held that Matter of Shaar, 21 1&N Dec. 541 (BIA
1996), aff'd, 141 F.3d 953 (9th Cir. 1998) is not applicable to
an alien who was ordered deported at an in absentia hearing
and has therefore not remained beyond a period of voluntary
departure; consequently, the proceedings may be reopened
upon the filing of a timely motion showing exceptional
circumstances for failure to appear. Matter of Singh, 21 I&N
Dec. 998 (BIA 1997); Matter of Ruiz, 20 I&N Dec. 91 (BIA
1989) (motion to reopen in absentia hearing granted upon a
showing that his failure to appear was caused by illness; did
not need to make a prima facie showing of eligibility for relief
on the merits).

The proper filing of the motion to reopen an order entered in
absentia stays the removal or deportation of the alien pending
disposition of the motion by the Immigration Judge. INA §
242B(c)(3); INA § 240(b)(5)(C) and 240(c)(6)(C)(iii); 8
C.F.R. 88 3.6(b), 3.23(b)(4)(iii)(C) (2000) and § 242.22



29.

(1997). The IIRIRA added the words "by the immigration
judge." Compare prior INA § 242B(c)(3) with INA §
240(b)(5)(C). Before the IIRIRA's amendment, the filing of a
motion to reopen an in absentia deportation order stayed the
order pending a decision by the Board as well as pending
decision by the Immigration Judge. Matter of Rivera-Claros,
21 1&N Dec. 232 (BIA 1996). The regulations state that there
IS no automatic stay of removal or deportation pending the
Board's determination of other motions to reopen. 8 C.F.R.
88 3.2(f) and 3.6(b) (2000). A respondent appealing an
Immigration Judge's denial of a motion to reopen can file a
request for a stay with the Board. Some courts have held,
however, that failure to grant a stay pending determination of
a motion to reopen may raise constitutional concerns. See
Castandea-Suarez v. INS, 993 F.2d 142 (7th Cir. 1993);
Gutierrez-Rogue v. INS, 954 F.2d 769 (D.C. Cir. 1992).

The term "exceptional circumstances" refers to exceptional
circumstances (such as serious illness of the alien or serious
iliness or death of the alien's spouse, child or parent, but not
including less compelling circumstances) beyond the control
of the alien. INA § 240(e)(1); 8 C.F.R. § 3.23(b)(4)(iii)(A)(1)
(2000). The ineffective assistance of counsel constitutes
"exceptional circumstances” excusing the failure to appear.
Matter of Grijalva, 21 1&N Dec. 472 (BIA 1996).
Immigration Judge's should ALWAYS read and issue all
warnings, advisals, dates for applications as well as the
penalties that apply should applications not be timely filed
directly to the alien through an interpreter so that there is no
question in the mind of the alien what must be done in his or
her case. This eliminates many "ineffective assistance™ issues
that may otherwise result in remands.

a. An alien seeking to reopen in absentia proceedings
based on his or her unsuccessful communications with
his or her attorney did not establish exceptional
circumstances pursuant to section 242B(c)(3)(A) of the
Act when she failed to satisfy all of the requirements
for a claim of ineffective assistance of counsel as set out
in Matter of Lozada, 19 I&N Dec. 637 (BIA 1988).
Matter of Rivera-Claros, 21 I&N Dec. 599 (BIA
1996); cf. also Matter of A-A-, Interim Decision 3357




(BIA 1998) (a claim of ineffective assistance of counsel
does not constitute an exception to the 180-day
statutory limit for the filing of a motion to reopen to
rescind an in absentia order of deportation on the basis
of exceptional circumstances); Matter of Lei, Interim
Decision 3356 (BIA 1998) (same).

b. An alien's failure to appear at his or her rescheduled
deportation hearing due to his inability to leave his or
her employment on a fishing vessel was not an
"exceptional circumstance.”" Matter of W-F-, 21 I&N
Dec. 503 (BIA 1996).

30. A motion to reopen exclusion hearings on the basis that the
Immigration Judge improperly entered an order of exclusion
in absentia may be filed at anytime and must be supported by
evidence that the alien had reasonable cause for his or her
failure to appear. INA § 212(a)(6)(B); 8 C.F.R. §
3.23(b)(4)(iii)(B) (2000).

31. Cases which have considered what constitutes “reasonable
cause” for failure to appear include: Hernandez-Vivas v. INS,
23 F.3d 1557 (9th Cir. 1994); Maldonado-Perez v. INS, 865
F.2d 328 (D.C. Cir. 1989); Matter of Nafi, 19 I&N Dec. 430
(BIA 1987). Remember that "reasonable cause" is different
from "exceptional circumstances" which are defined by statute.
See Matter of S-A-, 21 1&N Dec. 1050 (BIA 1998).

32. A motion to reopen exclusion proceedings decided in absentia
is properly granted where the applicants met the requirements
for an ineffective assistance of counsel claim set in Matter of
Lozada, 19 I&N Dec. 637 (BIA 1988). The attorney of record
failed to give the applicants notice of their hearing. Matter of
N-K and V-S-, 21 1&N Dec. 879 (BIA 1997).

C. COMMONALITIES OF MOTIONS TO REOPEN AND
RECONSIDER

1. The Immigration Judge is authorized to reopen or reconsider
his or her decision, on his or her own initiative, or upon
motion by either party, at any time before jurisdiction has
vested in the BIA through the filing of a notice of appeal or



certification of the case to it. INA § 240 (c)(5)-(6) of the Act;
8 C.F.R. 88 3.23(b)(1) (2000) and 242.22 (1997).

. Where the BIA dismisses an appeal from the decision of an
Immigration Judge solely for lack of jurisdiction, without
adjudication on the merits, the attempted appeal was nugatory
and the decision of the Immigration Judge remained
undisturbed. Thereafter, if a motion is made to reopen or
reconsider, there is no reason why the Immigration Judge
should not adjudicate it as he does in other cases where there
was no appeal from his or her prior order. Matter of
Miladineo, 14 1&N Dec. 591, 592 (1974).

. The Board's power to reopen or reconsider cases sua sponte is
limited to exceptional circumstances and is not meant to cure
filing defects or circumvent the regulations, where enforcing
them might result in hardship. 8 C.F.R. § 3.2(a) (2000);
Matter of J-J-, 21 I&N Dec. 976 (BIA 1997).

. Motions to reopen or reconsider are subject to the
requirements and limitations set forth in 8 C.F.R. 8§ 3.23
(2000) and 242.22 (1997).

. Motions to reopen or reconsider a decision of the Immigration
Judge must be filed with the Immigration Court having
administrative control over the Record of Proceedings (ROP).
8 C.F.R. 88 3.23(b)(1), 3.31(a) (2000). The regulations create
an exception for the filing of certain motions under
NACARA.

Such motions shall comply with applicable provisions
of 8 C.F.R. 8§ 3.2, 208.4, (2000) and 242.22 (1997).

. A motion is deemed filed when it is received at the BIA,
irrespective of whether the alien is in custody. Matter of J-J-,
21 1&N Dec. 976 (BIA 1997).

. A motion to reopen or reconsider must be in writing and
signed by the affected party or the attorney or representative of
record, if any, and submitted in duplicate if addressed to an
Immigration Judge. 8 C.F.R. 88 103.5(a)(1)(iii)(A) and 103.5

(@)(1)(1i1)(B) (2000).



8. A motion to reopen or a motion to reconsider, and any
submission made in conjunction with such motion must be in
English or accompanied by a certified English translation. 8
C.F.R. 88 3.2(g)(1) and 3.33 (2000).

9. Payment of the required fee may be waived by the
Immigration Judge in any case in which the alien is unable to
pay the prescribed fee. 8 C.F.R. § 103.7(c) (2000). To qualify
for such waiver, the alien must submit a statement or affidavit
stating: (1) that the alien believes that he or she is entitled to
or deserving of the benefit requested; and (2) the reasons for
his or her inability to pay. The alien must support the waiver
request with sufficient evidence. Matter of Alejandro, 19 I&N
Dec. 75 (BIA 1984); Matter of Chicas, 19 I&N Dec. 114
(BIA 1984).

10. A motion to reopen or a motion to reconsider shall include
proof of service on the opposing party of the motion and all
attachments. 8 C.F.R. 88 3.2(g)(1) and 103.5a (2000).

11. In general, the fee for filing a motion to reopen or reconsider
is $110. 8 C.F.R. § 103.7(b) (2000). Exceptions to the rule
include:

a. If both a motion to reopen and a motion for
reconsideration are filed, only one $110 fee need be
paid. 8 C.F.R. 88 3.8(a) and 103.7(b)(1) (2000).

b. A fee is not required to file a motion to reopen or
reconsider after an in absentia order was entered
because the alien was in Federal or State custody or the
alien did not receive notice of a hearing.

c. Afiling fee is not charged for a motion to reopen or
reconsider regarding an underlying application for
which no fee is chargeable. 8 C.F.R. § 103.7(b)(1)
(2000).

12. A motion to reopen or reconsider, submitted with the required
fee, may not be rejected as inadequate without a written
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adjudication. The written adjudication must sufficiently state
the basis for the decision, so that an appellate tribunal can
review it. Matter of Felix, 14 1&N Dec. 143 (1972); Matter of
M-P-, 20 1&N Dec. 786 (BIA 1994).

If an alien files a motion asking for his or her case to be
reopened or reconsidered while the case is on appeal, the BIA
may deem it a motion to remand for further proceedings
before the Immigration Judge from whose decision the appeal
was taken. 8 C.F.R. § 3.2(c)(4) (2000).

When the INS is the moving party in a proceeding before the
Immigration Judge, a copy of the motion must be served on
the affected party. 8 C.F.R. § 103.5a (2000). The motion and
proof of service must be filed with the office having
jurisdiction. Id. The affected party has 13 days from the date
of service to submit a brief. Id. This time period may be
extended.

The Immigration Judge may set and extend time limits for
replies to motions to reopen or reconsider. 8 C.F.R. 8§
3.23(b)(1) (2000).

A motion to reopen or reconsider shall be deemed unopposed
unless a timely response is made. 8 C.F.R. 88 3.23(a) and (b)
(2000). An unopposed motion may still be denied if the
requisite showings are not made.

A motion to reopen or a motion to reconsider shall not be
made by or on behalf of a person who is the subject of
deportation or exclusion proceedings subsequent to his or her
departure from the United States. 8 C.F.R. § 3.2(d) (2000);
Matter of Estrada, 17 I&N Dec. 187 (1979); Matter of
Rangel-Cantu, 12 I&N Dec. 73 (BIA 1967). Any departure
from the United States, including the deportation of a person
who is the subject of removal, deportation or exclusion
proceedings, occurring after the filing of a motion to reopen or
a motion to reconsider, shall constitute a withdrawal of such
motion. 8 C.F.R. § 3.2(d) (2000); Matter of Palma, 14 I&N
Dec. 486 (BIA 1973) (departure executed outstanding
deportation order). Circuit courts have entertained motions to
reopen made after the alien's deportation on the ground that
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19.

20.

21.

the alien's departure was not legally executed. See Wiedersperg

v. INS, 896 F.2d 1179 (9th Cir. 1990); Estrada-Rosales v.
INS, 645 F.2d 819 (9th Cir. 1981). Courts have held in the
excepted case, the alien may be readmitted with the same
status he or she held prior to departure, and will be permitted
to pursue any administrative and judicial remedies to which he
or she is entitled. Mendez v. INS, 563 F.2d 956 (9th Cir.
1977).

Motions to reopen or reconsider shall state whether the
validity of the deportation or exclusion order has been or is the
subject of any judicial proceeding and, if so, the nature and
date thereof, the court in which the proceeding took place or
Is pending, and its result or status. 8 C.F.R. 88 3.2(e) and
103.5(a)(2)(i11)(D) (2000); Matter of Wong, 13 I&N Dec.
258 (BIA 1969) (motion denied as insubstantial and dilatory).
In any case in which a deportation or exclusion order is in
effect, any motion to reopen or reconsider such order shall
include a statement by or on behalf of the moving party
declaring whether the subject of the order is also the subject of
any pending criminal proceeding under section 242(e) of the
Act, and if so, the status of that proceeding. Id.

If a motion to reopen or reconsider seeks discretionary relief,
the motion shall include a statement by or on behalf of the
moving party declaring whether the alien for whose relief the
motion is being filed is subject to any pending criminal
prosecution and, if so, the nature and current status of that
prosecution. 8 C.F.R. § 3.2(e) (2000).

If an individual files a motion to reopen or reconsider
concurrently with an application for relief for which a fee is
chargeable, the individual initially must pay only the fee
required for the motion to reopen or reconsider, unless a fee
waiver has been granted. 8 C.F.R. § 103.7(b)(1) (2000). If the
motion to reopen or reconsider is granted, the individual then
must pay the fee required for the underlying application for
relief, unless a fee waiver has been granted. 1d.

If the motion is opposed, the Immigration Judge in ruling on
the motion must state in writing, however briefly, the reasons
for his or her decision. Matter of Correa, 19 I&N Dec. 130




(BIA 1984). The ruling on the motion shall be in written form
fully explaining the reasons for the decision. See Matter of M-
P-, 20 1&N Dec. 786 (BIA 1994).

22. The basis for denial of a motion to reopen or reconsider must
be stated with specificity. Matter of Felix, 14 1&N Dec. 143
(BIA 1982); Hernandez-Ortiz v. INS, 777 F.2d 509 (9th Cir.
1985) (must clearly articulate the factors considered and the
basis for its discretionary determination). In exercising its
discretion the court must show that it has considered all
factors, both favorable and unfavorable, and must state its
reasons and show proper consideration of all factors when
weighing equities and denying relief.

D. MOTION FOR STAY OF DEPORTATION

1. Except where a motion is filed pursuant to INA 8§
240(b)(5)(C)(i) or (ii), or former 242B(c)(3), the filing of a
motion to reopen or a motion to reconsider shall not stay the
execution of any decision made in the case. 8 C.F.R. 88 3.2(f)
(2000), 242.22 (1997). Execution of such decision shall
proceed unless a stay of execution is specifically granted by the
Board, the Immigration Court, or an authorized officer of the
INS. 8 C.F.R. 88 3.2(f), 3.6(b), 3.23(b)(2) (2000), 242.22
(1997); Matter of Valiyee, 14 I&N Dec. 710 (BIA 1974). The
Immigration Judge may stay deportation pending his or her
determination of the motion and also pending the taking and
disposition of an appeal from such determination. 8 C.F.R. 88
242.22 and 243.4 (1997); Matter of Correa-Garces, 20 I&N
Dec. 451 (BIA 1992); Matter of Mladineo, 14 1&N Dec. 591
(BIA 1974) (BIA took case on certification and denied motion
to reopen). The burden of proof for obtaining a stay of
deportation is upon the alien who must show that there is a
likelihood of success of the underlying basis for reopening.

2. There is no right to an evidentiary hearing on the merits of the
motion. 8 C.F.R. 88 3.1(b) and 3.2 (2000); INS v.Wang, 450
U.S. 139 (1981); Urbano de Malaluan v. INS, 577 F.2d 589
(9th Cir. 1980).

3. An alien who files a motion and submits the required fee, or a
fee waiver, is entitled to an adjudication of the request. Matter



of Felix, 14 1&N Dec. 143 (BIA 1972).

E. MOTION TO REMAND

1. Motions to remand are not expressly addressed by the Act or
the regulations. Such motions are commonly addressed to the
BIA. Motions to remand are an accepted part of appellate civil
procedure and serve a useful function. Matter of Coelho, 20
I&N Dec. 464 (BIA 1992).

2. A motion to reopen a decision rendered by an Immigration
Judge that is pending when an appeal is filed, or that is filed
while an appeal is pending before the Board, may be deemed a
motion to remand for further proceedings before the
Immigration Judge from whose decision the appeal was taken.
8 C.F.R. 8 3.2(c)(4) (2000).

3. The number and time limits do not apply to motions filed
with the Board while an appeal is pending. A motion that asks
the BIA to order the Immigration Judge to reopen his or her
decision still can be made at any time until the BIA renders its
decision on the underlying appeal and is considered a motion
to remand. 8 C.F.R. § 3.2(c)(4) (2000).
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CHAPTER NINE

CONVENTION AGAINST TORTURE

This outline isintended to provide the basic framework and necessary elementsin
considering a Convention Against Torture claim. Upon receipt of a Convention
Against Torture application, a number of legal documents control how the
application is to be considered: 1) the text of the United Nations Convention
Against Torture and Other Forms of Cruel, Inhuman or Degrading Treatment or
Punishment (Convention Against Torture); 2) the United States' declarations,
reservations, and understandings attached to the U.S. ratification of the
Convention Against Torture on October 27, 1990; 3) the October 21, 1998, U.S.
legislation requiring the implementation of the Convention Against Torture; and
4) the regulations implementing the Convention Against Torture. Each of these
documents further defines the obligations of the adjudicator in aclaim for
protection from torture under the Convention Against Torture. For additional
procedural information, refer to 1) Operating Policies and Procedures
Memorandum (OPPM) No. 99-5: Implementation of Article 3 of the U.N.
Convention Against Torture, dated May 14, 1999, which details procedures

relating to Convention Against Torture claims in Removal/Deportation/Exclusion
Proceedings, Expedited Removal Proceedings (Credible Fear Determinations),
Administrative Deportation or Reinstatement Proceedings (Reasonable Fear
Determinations), Withholding-Only Proceedings, and Asylum-Only Hearings, as
well as procedures concerning Termination of Deferral of Removal and the
Diplomatic Assurances Process; and 2) Convention Against Torture Sample



http://www.usdoj.gov/eoir/efoia/ocij/oppm99/99_5.pdf
http://www.usdoj.gov/eoir/efoia/ocij/oppm99/99_5.pdf
http://www.usdoj.gov/eoir/efoia/ocij/oppm99/99_5.pdf

Decision, Part |11 of Bench Book.

I. BACKGROUND OF THE CONVENTION AGAINST TORTURE IN
THE UNITED STATES

A. UNITED NATIONS TREATY AGREEMENT

1. Cite: The United Nations Convention Against Torture and
Other Forms of Cruel, Inhuman or Degrading Treatment or
Punishment, G.A. Res. 39/46, Annex, 39 U.N. GAOR Supp.
No. 51, at 197, U.N. Doc. A/39/51 (1984)(available on the
U.N. website http://www.un.org/ [hereinafter Convention

Against Torture].

2. Obligation: "No State party shall expel, return, (‘refouler’) or
extradite a person to another state where there are substantial
grounds for believing that he would be in danger of being
subjected to torture.” Convention Against Torture, supra Part
LA.1., atart. 3.

3. Definition of Torture: "[A]ny act by which severe pain or
suffering, whether physical or mental, is intentionally inflicted
on a person for such purposes as obtaining from him or a third
person information, or a confession, punishing him for an act
he or a third person has committed or is suspected of having
committed, or intimidating or coercing him or a third person,
or for any reason based on discrimination of any kind, when
such pain or suffering is inflicted by or at the instigation of or
with the consent or acquiescence of a public official or other
person acting in an official capacity. It does not include pain
or suffering arising only from, inherent in or incidental to
lawful sanctions.”" Convention Against Torture, supra Part
LAl atart. 1.

4. Note that Article 16 separately addresses other forms of cruel,
inhuman, or degrading treatment or punishment not
amounting to torture. Article 16 makes clear that those fearing
this type of cruel, inhuman or degrading treatment and
punishment, which does not amount to torture, are not
entitled to Article 3 relief. Instead, a more limited obligation
requiring parties to attempt "to prevent" this type of
punishment or treatment in their jurisdictions is created by


http://www.un.org/

Article 16. See Convention Against Torture, supra Part .A.1.
See also Regulations Concerning the Convention Against
Torture, Interim Rule, Supplementary Information, 64 Fed.
Reg. 8478, 8482 (Feb. 19, 1999).

5. U.N. Website: Terms and signatories of the Convention
Against Torture, those parties which have recognized the
competence of the Committee Against Torture (discussed
below) http://www.unhchr.ch/html/menu3/b/h_cat39.htm

B. DOMESTIC IMPLEMENTATION AND RELATED
LEGISLATIVE DISCUSSION

1. Senate Advice and Consent to the Convention Against
Torture set forth the United States Senate's understanding of
the terms of the Convention Against Torture and its
reservations to the treaty's implementation.

a. Cite: U.S. Senate Advice and Consent to the
Ratification of the Convention Against Torture, 136
Cong. Rec. S. 17,486-92, 1990 WL 168442 (Oct. 27,
1990) [hereinafter Senate Reservations]

(Unanimous.pdf)

b. The Senate agreed to two reservations, five
understandings, two declarations and a "proviso.” See
Senate Reservations. A "reservation™ is attached by a

state party when it excludes or modifies the substantive
legal effect of a treaty's application to itself. See David
P. Stewart, The Torture Convention and the
Reception of International Criminal Law within the
United States, 15 Nova L. Rev. 449, 451 n.8. (1991),
citing Vienna Convention on the Law of Treaties, May
23,1969, art. 2 § 1(d), 1155 U.N.T.S. 331,
Restatement (Third) of the Foreign Relations Law of
the United States § 313 (1986). An "understanding" is
binding domestically but not internationally. Id., citing
Restatement (Third) of the Foreign Relations Law of
the United States § 314 (1986). Both "declarations"
and "provisos™ have no substantive effect either
internationally or domestically, but express domestic



http://www.unhchr.ch/html/menu3/b/h_cat39.htm

legal or political concerns. Id., citing Restatement
(Third) of the Foreign Relations Law of the United
States § 314 (1986). (Unanimous.pdf)

c. The Senate's reservations, understandings, declarations
and provisos were adopted and incorporated in the
implementing regulations. See 8 C.F.R. § 208.18(a).

d. The definition of torture in the Convention Against
Torture does "not categorize the acts that constitute
torture but rather provides criteria by which to
determine if an act is torture.” Report of the
Committee on Foreign Relations, S. Exec. Rep. No.
30, 1015t Cong., 2d Sess. 1, 6 (1990) [hereinafter
Committee on Foreign Relations]; see Regulations
Concerning the Convention Against Torture, Interim
Rule, Supplementary Information, 64 Fed. Reg. at
8482 (Feb. 19, 1999).

2. Senate Legislation Authorizing Regulations Implementing of
the Convention Against Torture

a. Cite: Foreign Affairs Reform and Restructuring Act of
1998, section 2242 (P.L. 105-277. Div. G, Oct. 21,
1998) [hereinafter Foreign Affairs Reform Act].

b. The legislation had the following qualification: "To the
maximum extent consistent with [our Convention
Against Torture obligations]," the implementing
regulations "shall exclude from protection . . . aliens
described in [the Immigration and Nationality Act]
section 241 (b)(3)(B)" (i.e., aliens ineligible for
withholding of removal because they have persecuted
others, committed serious non-political crimes, or
endanger U.S. national security). Foreign Affairs
Reform Act, supra Part 1.B.2.a.

3. The Implementing Interim Regulations

a. Cite: Regulations concerning the Convention Against
Torture, were published as an Interim Rule at 64 Fed.
Reg. 8478 (Feb. 19, 1999), and became effective



March 22, 1999. On March 23, 1999, the Department
published corrections to the interim regulations at 64
Fed. Reg. 13881 (Mar. 23, 1999). See Memorandum
from the Office of the Chief Immigration Judge,
"Correction Regulation and New Forms Implementing
the UN Convention Against Torture" (Mar. 26, 1999)
(explaining March 23, 1999, regulatory changes).
[Hereinafter, if supplementary information
accompanying the February 19, 1999, interim
regulations is referenced, it will be referred to as
"Supplementary Information"; if the cite references
language from the interim regulation, it will refer
directly to the 8 C.F.R. section].

b. These regulations incorporate Articles 1 and 3 of the
Convention Against Torture, subject to the
reservations, understandings, declarations, and provisos
contained in the U.S. Senate resolution of the
ratification of the Convention Against Torture Senate

Reservations, and the implementing legislation

(Foreign Affairs Reform Act, supra Part 1.B.2.a.). See
Supplementary Information, supra Part 1.B.3.a., at
8478. (Unanimous.pdf)

INTERNATIONAL BODIES INTERPRETING THE CONVENTION
AGAINST TORTURE (NON-BINDING ON THE U.S.)

"Torture" as defined by United States in its various interpretations has a
distinct and unique meaning compared to other signatory countries. The
definitions and findings of "torture™ prohibited under other international
instruments may offer some illustrative or persuasive purposes, but no other
international definition of torture is binding on the United States at this
time.

A. United Nations Intergovernmental Bodies Dealing with Human
Rights: The United Nations (U.N.) established several bodies to
ensure that human rights awareness and the needs of States to be
provided with advisory services and technical assistance to overcome
obstacles to securing the human rights of all. The bodies also promote
economic, social and cultural rights, including the right to
development and the right to an adequate standard of living.
Increased attention is also being given to the protection of the rights




of vulnerable groups in society, including minorities and indigenous
people. This outline only deals with those bodies that deal with
"torture."

1. Committee Against Torture: The U.N. established the
Committee Against Torture in 1988 as a monitoring body for
the implementation and observance of the Convention
Against Torture.

a. Human Rights Convention: Convention Against
Torture, supra Part LA.1., at arts. 17, 22.

b. Torture defined: The Committee applies the definition
as stated in Article 1 of the Convention Against
Torture without any reservations or understandings
attached. See Convention Against Torture, supra Part
.LA.1., atart. 1.

c. Background: The Committee normally meets twice a
year to review reports submitted by state parties
regarding their implementation of the Convention
Against Torture and to hear either inter-state or
individual complaints alleging that a state party is not
discharging its duties under the Convention, including
Article 3. After the Committee considers the complaint
and any submissions made by the parties, it will issue
its final views to the complainant and the state
concerned and include a summary in its annual report.
The state is invited by the Committee to inform it of
the action it takes in conformity with the Committee's
views. A survey of a sampling of cases is attached.

d. Competence: The U.S. and United Kingdom
recognize the Committee but do not recognize the
Committee's competence to consider cases brought by
one state party against another or cases brought by an
individual against a state party. As a result, the U.S.
does not find the Committee competent to consider a
Convention Against Torture decision made by a U.S.
adjudicatory body in an individual party's case. On
May 14, 1999, the following countries had not
recognized the Committee: Afghanistan, Belarus,



Bulgaria, China, Cuba, Israel, Kuwait, Morocco, Saudi
Arabia, and Ukraine. See Committee Against Torture
Concludes Twenty-second Session, Press Release
HR/4412 available on the UN website, infra. A greater
majority of European countries have agreed to the
complaint procedures of the Committee; a much
smaller number of African or South-east Asian have
recognized the Committee. See Arthur M. Wiesburd,
The Effect of Treaties and Other Formal International
Acts on the Customary Law of Human Rights, 25 Ga.
J. Int'l & Comp. L. 99, 128 (1996).

e. Internet Caselaw Database:
http://www.unhchr.ch/html/menu2/6/cat.htm

2. Other U.N. Bodies: Office of the U.N. High Commissioner
for Human Rights, the U.N. Commission on Human Rights,
and the U.N. Special Rapporteur on Torture are U.N. bodies
that may offer additional interpretation of the Convention
Against Torture. Internet Site: http://www.un.org/rights/

B. International Human Rights Systems: There are several regional
human rights conventions which contain prohibitions against torture.
Often, these systems provide for an "appeal™ for complaints alleging
human rights violations. Usually, cases will first be heard and
determined by a signatory state. Then, any of the parties may apply
for review of that decision to the international reviewing body,
whether that be a court or a commission. Further, the alien may
appeal to the U.N. Committee Against Torture if the State party
involved has recognized the Committee (discussed above). The
United States has not agreed to be subject to any of these reviewing
bodies. See Gabriel M. Wilner, Reflections on Regional Human
Rights Law, 25 Ga. J. Int'l & Comp. L. 407 (1996).

1. European Court on Human Rights (ECHR): The Council of
Europe created this court system specifically to hear claims
related to human rights. This court was established pursuant
to the 1950 European Convention for the protection of
Human Rights and Fundamental Freedoms, infra. It has
developed the most substantial amount of jurisprudence
regarding protection from torture.
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a. Human Rights Convention: European Convention for
the Protection of Human Rights and Fundamental
Freedoms, Nov. 4, 1950, art. 3, 213 U.N.T.S. 221
[hereinafter European Convention].

b. Torture defined: "No one shall be subjected to torture
or to inhuman or degrading treatment or punishment."
European Convention, supra Part 11.C.1.a., at art. 3.
This definition includes “inhuman or degrading
treatment or punishment.” In contrast, the U.S.
definition of torture does not include those lesser forms
inhuman treatment. Nonetheless, the analysis in the
jurisprudence distinguishing between the types of
treatment may be useful to U.S. adjudicators.

c. Background: The European Convention established a
hearing system composed of the Commission and the
Court. The Council of Europe has recently combined
the Commission and the Court into one unified New
European Court of Human Rights. The basic system
remains in place, but the procedure has been
streamlined. The case is first domestically determined
by the signatory country. After all domestic remedies
have been exhausted, either of the parties may apply to
the Court for review of the individual country's
decision under the European Convention. See Protocol
No. 11 to Amend the European Convention for the
Protection of Human Rights and Fundamental
Freedoms, opened for signature May 11, 1994, 33
I.L.M. 943,

d. Internet Caselaw Database: Council of Europe's,
European Court of Human Rights' webpage at
http://www.echr.coe.int/

2. Inter-American Commission on Human Rights: On
November 22, 1969, the American Convention on Human
Rights, infra, was adopted in San Jose, Costa Rica. This
convention, at Part 11, Chapter VII, created an Inter-American
Court of Human Rights, infra.

a. Human Rights Convention: American Convention on



http://www.echr.coe.int/

Human Rights, O.A.S. Treaty Series No. 36, 1144
U.N.T.S. 123, entered into force July 18, 1978,
reprinted in Basic Documents Pertaining to Human
Rights in the Inter-American System,
OEA/Ser.L.V/11.82 doc.6 rev.1 at 25 (1992)
[hereinafter American Convention].

b. Torture defined: "(N)o one shall be subjected to
torture or to cruel, inhuman, or degrading punishment
or treatment. All persons deprived of their liberty shall
be treated with respect for the inherent dignity of the
human person." American Convention, supra Part
11.C.2.a., at art.5(2). The American Convention
further defined torture as: "Any act intentionally
performed whereby physical or mental pain or
suffering is inflicted on a person for purposes of
criminal investigation, as a means of intimidation, as
personal punishment, as a preventive measure, as a
penalty, or for any other purpose. Torture shall also be
understood to be the use of methods upon a person
intended to obliterate the personality of the victim or
to diminish his physical or mental capacities, even if
they do not cause physical pain or mental anguish."
American Convention, supra Part I1.C.2.a., at art. 2.

c. Background: The court's jurisdiction commenced on
January 1, 1980. It has adjudicatory and advisory
jurisdiction and only hears cases brought by the Inter-
American Commission and state parties after all
domestic procedures have been exhausted. The State
Party must recognize the jurisdiction of the Court. The
U.S. is a signatory, but has not ratified this
Convention. The rulings of this Court are not binding
on the U.S.

d. Internet Site:
http://wwwl.umn.edu/humanrts/iachr/iachr.html. Also

available on Westlaw database: IACHR-OAS.

3. African Commission on Human and Peoples' Rights: Created
to guarantee that each signatory state was taking legislative and
other necessary measures to give effect to the rights and
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freedoms guaranteed by the U.N. Universal Declaration of
Human Rights, G. A. Res. 217A, U.N. G.A.O.R., 3d Sess.,
U.N. Doc. A/180, at 71 (1948).

a. Human Rights Convention: African Charter on
Human and Peoples' Rights, which was adopted by the
Assembly of Heads of States and Governments of the
Organization of African Unity (OAU) on June 26,
1981, art. 5, reprinted in 21 I.L.M. 59 (1982) as
Banjul Charter on Human and Peoples’ Rights,
O.A.U. Doc. CAB/LEG./67/3/Rev.5.

b. Torture defined: The term is not specifically defined.
The preamble affirmed the signatory states "adherence
to the principles of human and peoples' rights and
freedoms contained in the declarations, conventions
and other international instruments adopted by the
Organization of African Unity, the Movement of Non-
Aligned Countries and the United Nations." African
Charter on Human and Peoples' Rights, supra Part
I1.B.3.a., at preamble. However, the member states
qualified this adherence by stating "[n]o preconcieved
model, however, can be prescribed on an universal
scale." Regional Conference for Africa of the World
Conference on Human Rights, U.N. GAOR, 47th
Sess. at 63, U.N. Doc. A/Conf.157.Afrm/14 (1992),
8.

c. Background: As of 1996, there were 42 member states.
The African Charter established a fact-finding
commission in conjunction with the regional treaty.
See Gabriel M. Wilner, Reflections on Regional
Human Rights Law, 25 Ga. J. Int'l & Comp. L. 407
(1996). The fact- finding commission has been slow to
develop and exercise its authority. To this point, it has
not distributed written decisions or opinions regarding
the meaning and its interpretation of its human rights
conventions.

d. Internet Site:
http://www1.umn.edu/humanrts/africa/comision.html
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4. Interparliamentary Organization of the Association of South-
East Asian Nations (ASEAN): Founded to provide a
framework for regional cooperation in Southeast Asia. Human
rights issues are an ancillary consideration of the organization.

a. Human Rights Declaration: Kuala Lumpur
Declaration on Human Rights, adopted Sept. 1993,
reprinted in Arthur M. Wiesburd, The Effect of
Treaties and Other Formal International Acts on the
Customary Law of Human Rights, 25 Ga. J. Int'l &
Comp. L. 99, 142 (1996).

b. Torture defined: No specific definition of torture.
Member countries reaffirmed the U.N. Declaration of
Human Rights, supra Part I.C.3., but also recognized
the sovereignty of each country to determine its scope
of human rights protection. The declaration provided
that the protection of human rights as defined by
international agreements is subject to the limitations or
definitions set forth in each countries norms and laws.

c. Competence: Signatory states are Cambodia, Laos,
Burma, Indonesia, the Philippines, Malaysia,
Singapore, Thailand, Brunei and Vietnam.

d. Background: This regional system has not interpreted
or expanded the definition of torture. In fact, it has
limited the application of the Convention Against
Torture to its member countries. See Gabriel M.
Wilner, Reflections on Regional Human Rights Law,
25 Ga. J. Int'l & Comp. L. 407 (1996).

e. Internet Site: http://www.asean.or.id/

C. Individual Countries Implementation of the Convention Against
Torture

1. Australia, similar to the United States, will hear Convention
Against Torture claims and make a ruling on them. However,
unlike the United States, Australia recognizes the competence
of the Committee Against Torture to receive and consider
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individual claims. Therefore, its decisions are subject to review
by the Committee Against Torture.

2. Austria has incorporated the European Convention provisions
regarding torture directly into its federal constitution. See Les
Constitutions de L'Europe des Douze (H. Oberdorf ed.,
1992) (contains texts of the constitutions of 12 of the
European states that are parties to the European Convention).
In Spain and Switzerland, the European Convention is
superior to previously adopted and future legislation. See
Gabriel M. Wilner, Reflections on Regional Human Rights
Law, 25 Ga. J. Int'l & Comp. L. 407, 413 (1996). Finland,
Italy, and Germany have incorporated European Convention
provisions into their legislation, but have maintained that the
provisions are subject to future legislation. Id.

1. ADJUDICATION OF A CONVENTION AGAINST TORTURE CLAIM

THE FOLLOWING SECTIONS WILL LIST THE CRITICAL
FACTORS IN CONVENTION AGAINST TORTURE CLAIMS AS
DEFINED BY THE UNITED STATES THROUGH ITS
RESERVATIONS, UNDERSTANDINGS, AND IMPLEMENTING
REGULATIONS. IF THE VARIOUS HUMAN RIGHTS SYSTEMS
HAVE ADDRESSED THE ISSUES, RELEVANT JURISPRUDENCE
HAS BEEN NOTED.

A. BURDEN OF PROOF

1. Alien bears the burden to establish that he or she is more likely
than not to be tortured if returned to country of removal. See
8 C.F.R. § 208.16(c)(2).

It was initially argued to the Senate Foreign Relations
Committee that the standard for protection under the
Convention Against Torture should be a "clear
probability" of torture. Letter from Janet G. Mullins,
Assistant Secretary, Legislative Affairs, Department of
State to Senator Pell (Dec. 10, 1989), Appendix 4,
Correspondence from the Bush Administration to
Members of the Foreign Relations Committee, Report
of the Committee on Foreign Relations, S. Exec. Rep.
No. 30, 1015t Cong., 2d Sess. 1, 41 (1990) [hereinafter



Letter]. However, the Senate later clarified that the
"substantial grounds" language in the Convention
Against Torture equated to the "more likely than not"
standard already in place for withholding of removal.
Senate Reservations, at 17,492. (Appendix4.pdf and

Unanimous.pdf respectively)

2. Note when reviewing jurisprudence from the various regional
human rights systems that the burden of proof may be
interpreted differently from the U.S. standard.

B. EVIDENCE

1. All evidence relevant to the possibility of future torture must
be considered. See 8 C.F.R. § 208.16(c)(3). Evidence may
include, but is not limited to, information relating to:

= past torture;

= possible relocation within the country of
removal where the alien is not likely to be
tortured,

= country conditions.

=« Or gross, flagrant, or mass violations of human
rights within the country of removal where
applicable. 1d.

a. The phrase "where applicable™ requires that in each
case the adjudicator must determine if, and to what
extent evidence of human rights violations is a relevant
factor to the specific case. For example, evidence that
freedom of the press is flagrantly denied may not, by
itself, tend to show that the alien would be subject to
torture if returned to that country. See Supplementary
Information, supra Part 1.B.3., at 8480.

b. Note that the evidence must indicate that there will be
future torture. Unlike the standard for asylum,
evidence of past torture is not enough to establish
eligibility for Convention Against Torture protection.
See 8 C.F.R. § 208.16(c)(3).




2. Committee Against Torture: General situation of human
rights in the country of removal must be taken into account,
but the existence of a consistent pattern of gross, flagrant, or
mass violations of human rights is not in and of itself
determinative, see K.N. v. Switzerland, U.N. GAOR Comm.
against Torture, 53 Sess., Supp. No. 44, Annex X, Comm.
No. 94/1997, U.N. Doc. A/53/44 (1998); the individual
concerned must personally be at risk of being subjected to
torture, see Mutombo v. Switzerland, U.N. GAOR Comm.
against Torture, 50th Sess., Supp. No. 44, Annex V, Comm.
No. 13/1993 U.N. Doc. A/50/44 (1995); and such torture
must be a necessary and foreseeable consequence of the return
of the person to his or her country, see Tala v. Sweden, U.N.
GAOR Comm. against Torture, 515t Sess., Supp. No. 44,
Annex V, Comm. No. 43/1996, U.N. Doc. A/51/44 (1996).

The Committee Against Torture in its Guidelines, Annual
Report May 1998, Annex IX, { 6 [hereinafter Guidelines],
established the following guidelines to assist with determining
if evidence is relevant:

a. Is there evidence that State concerned has a consistent
pattern of gross, flagrant, or mass violations of human
rights? If so, is there evidence that internal situation has
changed?

I. Fact that a country is a party to Convention
Against Torture and has recognized the
Committee's competence does not always
constitute a sufficient guarantee of safety. See
Alan v. Switzerland, U.N. GAOR Comm.
against Torture, 515t Sess., Supp. No. 44,
Comm. No. 21/1995, U.N. Doc. A/51/44
(1996).

ii. Cannot rely on diplomatic information (i.e.,
information supplied by embassies), or reports
of those previously deported to that country,
the specific case must be examined. See Paez v.
Sweden, U.N. GAOR Comm. against Torture,
52nd Sess., Supp. No. 44, Comm. No.
31/1996, U.N. Doc. A/52/44 (1997).



b. Has the alien been tortured in the past? In the recent
past?

Although past torture is one of the elements to
be taken into account, the aim of the evaluation
is to find whether the alien is more than likely
to be subjected to torture now. See X, Y, and Z
v. Sweden, U.N. GAOR Comm. against
Torture, 534 Sess., Supp. No. 44, Annex X,
Comm. No. 61/1996, U.N. Doc. A/53/44
(1998); I.A.O. v. Sweden, U.N. GAOR
Comm. against Torture, 537 Sess., Supp. No.
44, Annex X, Comm. No. 65/1997, U.N. Doc.
A/53/44 (1998); A.L.N. v. Switzerland, U.N.
GAOR Comm. against Torture, 537d Sess.,
Supp. No. 44, Annex X, Comm. No. 90/1997,
U.N. Doc. A/53/44 (1998).

c. Is there medical or independent evidence to support
claim? Is there evidence of after-effects?

A.L.N. v. Switzerland, supra Part 111.B.2.b.(1)
(Angolan did not show substantial grounds that
he was at a foreseeable, real, and personal risk of
being tortured as he supplied no evidence,
medical evidence included). 1.LA.O. v. Sweden,
supra Part 111.B.2.b.(1) (alien had been tortured
and suffered from post-traumatic stress
disorder, therefore, inconsistencies in his
account were explained. Nonetheless, the
Committee found that the alien did not
establish substantial grounds for showing that
he will be subject to torture).

d. Has the alien engaged in political or other activity
within or outside the deporting State that would make
him/her particularly vulnerable to the risk of torture if
returned to State where alien claims risk of torture?

Alien's activity which causes him or her to be



subjected to torture may be committed outside
of the country from which the alien is claiming
protection. See Aemei v. Switzerland, U.N.
GAOR Comm. against Torture, 52nd Sess.,
Supp. No. 44, Comm. No. 34/1995, U.N.
Doc. A/52/44 (1997).

3. ECHR: A general situation of violence does not, in itself,
implicate a violation of European Convention, Article 3,
standards will be violated. See H.L.R. v. France,
11/1996/630/813 (1997), 88 41, 42 (letters from the
applicant's aunt and evidence of general civil discord did not
show a high foreseeability that the applicant would be tortured
upon return). Risk assessed at the date that the Court
considers the case, thus, the Court takes into account
information made available since the case was examined. Id. at
8 37.

C. CREDIBILITY

1. Alien can meet the burden of proof through credible
testimony without corroboration as with asylum. See 8 C.F.R.
8§ 208.16(c)(2); Matter of Y-B-, 21 I&N Dec. 1136 (BIA
1998).

2. Committee Against Torture: Complete accuracy is seldom to
be expected from victims of torture. Inconsistencies may be
tolerated so long as they are not material and do not raise
doubts about the general veracity of the alien's claims. See
Kioski v. Switzerland, U.N. GAOR Comm. against Torture,
515t Sess., Supp. No. 44, Comm. No. 41/1996, U.N. Doc.
A/51/44 (1996).

Guidelines, supra Part 111.B.2, suggest to ask: Is alien credible?
If not, are the inconsistencies relevant factual inconsistencies
in alien's claims?

3. ECHR: The evaluation should recognize that people who have
been tortured may feel apprehensive toward authorities and
may be afraid to provide information about their cases. See
Cruz Varas and Others v. Sweden, 46/1990/237/307 § 71
(1991).




IV. ELEMENTS OF A TORTURE CLAIM AS ESTABLISHED BY
IMPLEMENTING REGULATIONS

THE FOLLOWING SECTIONS WILL LIST THE CRITICAL
FACTORS IN CONVENTION AGAINST TORTURE CLAIMS AS
DEFINED BY THE UNITED STATES THROUGH ITS
RESERVATIONS, UNDERSTANDINGS, AND IMPLEMENTING
REGULATIONS. IF THE VARIOUS HUMAN RIGHTS SYSTEMS
HAVE ADDRESSED THE ISSUES, RELEVANT JURISPRUDENCE
HAS BEEN NOTED.

A. MENTAL ELEMENT

1. Specific intent is required. See 8 C.F.R. 88 208.18 (a)(1), (5).
An act resulting in unanticipated or unexpected severe pain or
suffering is not torture. "[T]o sustain a successful prosecution
it will be necessary to establish beyond a reasonable doubt that
the alleged perpetrator formed the specific intent to commit
torture.” Letter, supra Part I11.A.1.a., at 40.

2. Committee Against Torture: An applicant must show that the
action was intended to be torture and was specifically directed
at himself or a group that he was identified as a part of. I.A.O.
v. Sweden, supra Part 111.B.2.b.(1) (After writing articles
criticizing the political situation, a journalist was arrested,
tortured, and released several times. Regardless of the human
right violations in the applicant's home country, the
Committee found that periodicals circulate freely without any
indication that the government tries to repress them, nor that
the government has specific intent to torture journalists or that
the journalists are specifically targeted for repression).

3. ECHR: "Torture" equals only deliberate inhuman treatment
causing very serious and cruel suffering. Incidental harm,
without the specific intent to harm, does not constitute
torture. See Aksoy v. Turkey, 100/1995/606/694 § 63 (1996).
The distinction between torture and inhuman and degrading
treatment derives principally from a difference in the intensity
of the suffering inflicted. See Ireland v. the United Kingdom,
2/1976/18/31 § 167 (1978).




B. PURPOSES FOR THE ALLEGED TORTURE

1. The act causing severe pain and suffering may be inflicted for
such purposes as to obtain information or a confession from
the victim or a third person; to punish an act the victim or a
third person has committed or is suspected of having
committed; to intimidate or coerce the victim or a third
person; or to discriminate for any reason. See 8 §
208.18(a)(1).

a. The purposes listed in the regulations are not
exhaustive, as indicated by "the phrasing ‘for such
purposes as." Rather, [the purposes listed] indicate the
type of motivation that typically underlies torture, and
emphasize the requirement for deliberate intention or
malice."” Committee on Foreign Relations, supra Part
1.B.1.d., at 14.

b. Note that the alleged torturous acts must be
committed against the alien applying for protection
under the Convention Against Torture, but that the
purposes for the torture may be directed to a third
person.

2. Committee Against Torture: Purposes are defined by Article 1
of the Convention Against Torture and are the same as the
U.S. standards. For example, Peruvian member of Shining
Path who was forced to reveal names of Path members and
would be tortured in retaliation deserves protection. He had
not suffered torture in the past, but evidence that his family
members had been killed showed that he would be subject to
torture upon return. Paez v. Sweden, supra Part 111.B.2.a.(2);
2) Iranian member of freedom movement who was harassed
and later tortured for his activities. Falakaflaki v. Sweden,
U.N. GAOR Comm. against Torture, 53rd Sess., Supp. No.
44, Annex X, Comm. No. 89/1997, U.N. Doc. A/53/44
(1998).

3. ECHR: Treatment administered with the aim of obtaining
admissions or information from the applicant and which was
inflicted with the purpose of inducing him to admit that he
knew the man who had identified him amounted to torture.



See Aksoy v. Turkey, 100/1995/606/694 8§ 56 (1996).
Chilean nationals who fled to Sweden where they continued
to participate in demonstrations against the Chilean
government claimed that they would be persecuted if returned
to Chile because of activities participated in while in Sweden.
The Court held that although protection from future torture
could be based upon future torture inflicted because of the
applicant's activities that occurred in a third country, these
aliens had not shown that he had suffered torture in the past
or substantial grounds that they would be tortured if returned.
See Cruz Varas v. Sweden, 46/1990/237/307 88 78 - 83
(1991).

C. RESULTS OF ALLEGED TORTURE

1. The act must result in pain and suffering; See 8 C.F.R. §
208.18 (a)(1). Action which is intended to cause pain and
suffering, but which does not result in pain and suffering to
the alien does not constitute torture.

2. Committee Against Torture: Actions that result in post
traumatic stress disorder may constitute torture. See Falakaflki
v. Sweden, supra Part IV.B.2. (Iranian citizen who had been
subjected to a "mock execution™ where 2 others with him had
been killed and who submitted evidence of post traumatic
stress disorder and other injuries was protected by the
Convention Against Torture); See Kioski v. Switzerland, supra
I11.C.2. (Woman who suffered from post traumatic stress
disorder and submitted evidence showing scar tissue due to her
being arrested, raped, and beaten in Zaire deserved Article 3
protection).

3. EHCR: No requirement of actual bodily injury, if the victim
suffered at least intense physical and mental suffering. See
Klaas v. Germany, 27/1992/372/446 § 83 (1994). Even
though there may be no medical evidence of burns or other
marks when applicant claimed he was subjected to electric
shock, evidence tending to show injury consistent with other
forms of claimed mistreatment may be enough to sustain a
claim for protection from torture. See Aksoy v. Turkey,
100/1995/606/694 8§ 60-64 (1996).




D. CIRCUMSTANCES OF ALLEGED TORTURE

1. The alien must be in the physical control or custody of the
torturer. See 8 C.F.R. § 208.18 (a)(6).

a. The Convention Against Torture applies "only to
custodial situations, i.e., when the person is actually
under the control of a public official.” Letter, supra
Part 111.A.1.a., at 40.

b. "[D]esigned to clarify the relationship of the
Convention to normal military and law enforcement
operations.” Committee on Foreign Relations, supra
Part 1.B.1.d., at 9.

2. Committee Against Torture: Article 3 protection may not be
granted to an alien who never claimed he was tortured. See
Babikir v. Switzerland, Comm. No. 38/1995 (adopted
5/9/97). See also, K.N. v. Switzerland, supra Part I11.B.2., (Sri
Lankan citizen who is a Tamil and Christian and whose
brother is suspected to have been abducted by the government
must show more than just general country conditions and
threat of detention if returned. He must show that he will
personally be subjected to torture.)

E. PERPETRATOR OF ALLEGED TORTURE

1. Consented to, or inflicted, instigated, or acquiesced by a
public official. See 8 C.F.R. § 208.18 (a)(1).

a. Acquiescence requires: 1) prior awareness of the
activity; 2) legal responsibility to intervene to prevent
the activity; and 3) a breach of that responsibility. See
8 C.F.R. 8 208.18 (a)(7); See also Senate Reservations.

(Unanimous.pdf)

I. Actual knowledge not required. "Awareness"
replaced "knowledge™ in both the reservations
and the regulations. "The purpose of this
condition is to make it clear that both actual
knowledge and 'willful blindness’ fall within the



definition of the term *acquiescence.
Committee on Foreign Relations, supra Part
1.B.1.d., at 9.

il. Legal responsibility to intervene is not
explained in the resolutions or the regulations.
It has been argued that a violation of
obligations under the Convention Against
Torture to prevent torture domestically, to
criminalize torture, to train government
officials to recognize torture, to review domestic
interrogation and custody procedures, as well as
a violation of any obligation found in the
domestic law, would constitute a violation of a
"legal responsibility." See Kristen B. Rosati,
Finally! U.S. Law Implements Article 3 of the
U.N. Convention Against Torture, property of
the American Immigration Lawyers
Association, portions of an earlier version of the
article appeared in Bender's Immigration
Bulletin (Feb. 1999).

b. Public official defined as a person acting in an official
capacity. See 8 C.F.R. § 208.18(a)(1).

I. "The Convention deals only with torture
committed in the context of governmental
authority; acts of torture committed by private
individuals are excluded.” Committee on
Foreign Relations, supra Part 1.B.1.d., at 14.

Ii. Torture must be inflicted under the "color of
law." See Committee on Foreign Relations,
supra Part 1.B.1.d., at 14.

2. Committee Against Torture: Violations must be at the
instigation of or with the consent or acquiescence of a public
official or other person acting in an official capacity.
Guidelines, supra Part I11.B.2., at 3. Pain inflicted by non-
governmental entity, without the consent or acquiescence of
the government, not within scope of Article 3. See G.R.B. v.

Sweden, U.N. GAOR Comm. against Torture, 53rd Sess.,




Supp. No. 44, Annex X, Comm. No. 83/1997, U.N. Daoc.
A/53/44 (1998).

3. ECHR: Drug courier who feared acts of vengeance by drug
smugglers was not granted protection because he did not
establish his personal situation would be worse than other
Colombians or that the Colombian authorities were incapable
of protecting him. Nonetheless, the Court did "not rule out
the possibility that Article 3 may also apply where danger
emanates from persons or groups of persons who are not
public officials. See H.L.R. v. France, 11/1996/630/813
(1997). See also A. v. U.K., 100/1997/884/1096 § 21 (1998)
(nine year-old child beaten repeatedly by father was a
vulnerable individual who was entitled to state protection
against such treatment; U.K. violated Article 3 of European
Convention).

4. Inter-American Commission: Includes those acting under
color of law. For example, agents of the Government of
Guatemala acting under color of their official capacity when
using a police car to transport the applicant and detained her
in a Guatemalan military installation regardless of
government's denial of involvement. See Inter-Am. C.H.R.
45, OEA/ser. L./VI11./95 doc. 7 rev., Case 10.526-Guatemala
(1996), available in 1996 IACHR 332.

F. TYPE OF PAIN OR SUFFERING

1. Mental pain or suffering may constitute torture if it is
prolonged pain or suffering caused by or resulting from the
actual infliction or threatened infliction of the following:
severe physical pain; administration of mind altering
substances or procedures to profoundly disrupt the senses or
personality; death; or threatened death of a third person. See 8
C.F.R. 8 208.18(a)(4).

As mental pain and suffering is a more subjective
phenomenon than physical pain, it may be necessary
and helpful to look to other, more objective criteria
such as the degree of cruelty or inhumanity of the
conduct causing the pain. Committee on Foreign
Relations, supra Part 1.B.1.d.



2. ECHR: "lll treatment must attain a minimum level of severity
to fall within the scope of Article 3;" Vilvarajah and Others v.
U.K., 45/1990/236/302-306 § 288 (1991). It depends on all
of the circumstances of the case, such as the nature and
context of the treatment, the manner and method of its
execution, its duration, its physical or mental effects, and, in
some instances, the sex, age and state of health of the victim.
See Soering v. U.K. 1/1989/161/217 § 100 (1989). See also
Costello-Roberts v. U.K., 89/1991/341/414 § 30 (1993)
(discussed mental health of victim).

G. PUNISHMENT IMPOSED FOR UNLAWFUL ACTIONS

1. Lawful Sanctions causing pain or suffering do not constitute
torture unless they are intended to defeat the purpose of the
Convention Against Torture. See 8 C.F.R. § 208.18(a)(3).
Sanctions are understood to be judicially-imposed or sanctions
authorized by United States law. Originally, the Senate's
understanding of the term required that such sanctions or
actions must not be "clearly prohibited under international
law." However, parties in the Senate later argued that the
reference to international law should be eliminated. The
language was revised to read, "Nonetheless, a State Party can
not through its domestic sanctions defeat the object and
purpose of the Convention to prohibit torture.” Senate

Reservations, at 17,488. See also, 8 C.F.R. § 208.18(a)(3).
(Unanimous.pdf)

2. Committee Against Torture: Although the law in the country
of removal may allow for imprisonment of those convicted in
other countries, there is no indication that the country of
removal would do so in every case. Even if the country of
removal did imprison the alien, it may not be assumed
without evidence that the alien would be tortured during
detention. See P.Q.L. v. Canada, U.N. GAOR Comm. against
Torture, 5374 Sess., Supp. No. 44, Annex X, Comm. No.
57/1996, U.N. Doc. A/53/44 (1997).

3. ECHR: "Birching"as a form of corporeal punishment does not
rise to the level of torture as contemplated by the Convention
Against Torture. The offender had a right of appeal and there



were certain medical safeguards built into the process. See
Tryer v. U.K., application number 00005856/72 (1978)
(treatment was not torture, but was degrading treatment under
the European Convention in that it assaulted the person's
dignity and physical integrity).

V. PROCESS IN CONSIDERING A CONVENTION AGAINST
TORTURE CLAIM

An alien who establishes that it is more likely than not that he or she will be
tortured if returned to the country of removal is protected from removal to
that country under the Convention Against Torture. However, the alien may
be subject to mandatory denial of withholding of removal under the
Convention Against Torture pursuant to one of the bars contained in section
241(b)(3)(B) of the INA. As a result, the alien may be granted one of two
forms of protection: 1) withholding of removal under the Convention
Against Torture (see 8 C.F.R. § 208.16); or 2) deferral of removal (see 8
C.F.R. § 208.17).

A. WITHHOLDING OF REMOVAL UNDER THE
CONVENTION AGAINST TORTURE

1. Analien, if eligible, who has established that it more likely
than not that he or she will be tortured, shall be granted
withholding of removal under the Convention Against
Torture, unless the alien is subject to a ground of mandatory
denial. See 8 C.F.R. §8 208.16(c) and (d).

2. A grant of withholding of removal under the Convention
Against Torture has the same consequences as a grant of
withholding of removal under § 241(b)(3) of the INA, i.e., the
alien may not be removed to a country where it has been
determined that it is more likely than not that he or she would
be tortured.

3. The Immigration Judge's decision may be appealed the Board
of Immigration Appeals (BIA).

4. If the alien has met the burden of proof for Convention
Against Torture protection, but is subject to the bars
contained in section 241(b)(3)(B) of the INA, the
Immigration Judge must deny the alien withholding of



removal under the Convention Against Torture and grant the
alien deferral of removal under 8 C.F.R. § 208.17. See 8
C.F.R. § 208.16(c)(4).

B. DEFERRAL OF REMOVAL

1. Analien is barred from a grant of withholding under the
Convention Against Torture if evidence reveals the following
about the alien:

a. alien’s actions constitute assistance in Nazi persecution
or genocide which renders the alien deportable under
section 237(a)(4)(D) of the INA;

b. alien ordered, incited, assisted, or otherwise
participated in the persecution of an individual because
of the individual's race, religion, nationality,
membership in a particular social group, or political
opinion;

c. alien was convicted of a particularly serious crime; or

d. alien's conduct constitutes reason to believe that alien
Is a danger to the security of the United States. See 8
C.F.R. §208.16(d)(2).

2. An alien subject to one of the bars listed above, but who has
established it is more likely than not that he or she will be
tortured if returned, shall be granted deferral of removal.

3. The INS may file a motion to schedule a hearing to consider
the termination of deferral of removal that is not subject to the
same requirements as a regular motion to reopen. See 8 C.F.R.
§ 208.17(d)(2). The motion shall be granted if it is
accompanied by evidence that is relevant to the possibility that
the alien would not be tortured in the country of removal and
that was not presented at the previous hearing. See also,
OPPM No. 99-5: Implementation of Article 3 of the UN
Convention Against Torture, dated May 14, 1999.



COMMITTEE AGAINST TORTURE ADOPTED VIEWS!

note: A State party to the Convention Against Torture may at any time declare that it recognizes the
competence of the Committee Against Torture to receive and consider communications from, or on

behalf of, individuals subject to its jurisdiction who claim to be victims of a violation by a State party of

the provisions of the Convention Against Torture. The parties presenting “communications” to the
Committee are 1) the “Author,” most often the alien claiming protection under Article 3 of the
Convention Against Torture, and 2) the State, the country where the alien has sought protection and
which has ordered the alien’s return to his or her country. Parties have agreed to the Committee’s
jurisdiction. All domestic claims for relief must have been exhausted prior to submission to the
Committee. There are 10 Committee members elected by State parties.

Standard Language

In reaching this decision, the Committee must take into account all relevant
considerations, pursuant to article 3, paragraph 2, including the existence of a consistent
pattern of gross, flagrant or mass violations of human rights. The aim of the
determination, however, is to establish whether the individual concerned would be
personally at risk of being subjected to torture in the country to which he or she would
return. It follows that the existence of a consistent pattern of gross, flagrant, or mass
violations of human nghts in a country does not as such constitute a sufficient ground for
determining that a particular person would be in danger of being subjected to torture
upon his return to that country; additional grounds must exist to show that the individual
concerned would be personally at nnsk. Similarly, the absence of a consistent pattern of
gross violations of human rights does not mean that a person cannot be considered to

be in danger of being subjected to torture in his or her specific circumstances.

Criteria Established by Committee

1) the general situation of human rights in a country must be taken into account, but the
existence of a consistent pattern of gross, flagrant, or mass violations of human rights is
not in and of itself determinative; 2) the individual concerned must personally be at risk
of being subjected to torture; 3) such torture must be a necessary and foreseeable
consequence of the return of the person to his or her country.

! The Committee Against Torture [hereinafter the Committee] was established on January 1,
1988, pursuant to article 17 of the Convention. It is set up as a monitoring body whose main function is to
ensure that the Convention is observed and implemented. Accordingly, the Committee sets out a number
of obligations designed to strengthen the sphere of protection of human rights and fundamental freedoms,
while conferring upon the Committee broad powers of examination and investigation calculated to ensure
effectiveness jn practice.
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View Survey

Elmi v. Australia, UN. Comm. against Torture, 22" Sess., Annex, Comm. No. 120/1998:
Australia. 25/05/99. CAT/C/22/D/120/1998 (decided 5/25/99)

Facts: Author claimed that as a member of a minority clan in Somalia whose family
had been targeted, tortured and killed by members of a dominant clan militia, he should be granted
protection. His father and brother were killed and his sister was raped by militia members, and he
survived by repeatedly rclocating to different areas of Somalia for six years. The State found that
although the author had, at times, had to flee civil war in Somalia, he had failed to show that he would
be targeted if returned to Somalia.

Committee view: Due to a lack of functioning central government in Somalia for a number of
years, certain clans such as the Hawiye Clan are acting in de facto government capacity. Thus the
actions of their members can, for purposes of the application of the Convention Against Torture, fall
within the definition of “public officials” or “others acting in an official capacity”. Moreover, due to
flagrant and mass human rights violations in Somalia and apparent acceptance by the State of the
veracity of the author’s claim relating to his family by the Hawiye Clan, the author had established that

substantial grounds exist for believing that the author would be in danger of being tortured if returned to
Somalia.

Interesting Issues: In the absence of a functioning central government, the terms “public official”
and “other persons acting in official capacity” may include members of a faction exercising control and
performing some traditional government function, and thus acting in de facto government capacity.

Tala v. Sweden, U.N. GAOR Comm. against Torture,‘ S1st Sess., Supp. No. 44, Annex V, 17th
Sess., Comm. No. 43/1996, U.N. Doc. A/51/44 (1996).

Facts: Author claimed that because of his political affiliation with the People’s
Mujahedin Organization and activities, and his history of detention and torture he should be granted
protection. The State found that although the Author had been injured, he was not credible in his
account of who caused the injuries. Nor did the State find the Author to be credible in how he had
arrived in Sweden. The State concluded that the Author had not established that he was tortured or
that he would be tortured if returned.

Committee View: Due to a pattern of gross human right violations in Iran and the Author’s
showing that he was subjected to injuries which could only have been intentionally inflicted by others,
the Author established that he would be at risk of being subjected to torture if returned. It was also
held that the Author could not be forcibly returned to any other country where he runs a real risk of
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being expelled or returned to Iran.

Interesting Issues: “Complete accuracy is seldom to be expected by victims of torture . . .
. Evidence of post-traumatic stress disorder supported his claim and justified some of his inaccuracies. i

Aemei v. Switzerland, Comm. No. 34/1995 (decided 5/9/97)

Facts: Iranian who supported Mujahedin was arrested, detained for 25 days,
cancd after being submerged in 1ce, and burned with cigarettes for throwing a moltov cocktail and
stealing a license plate. Moved away for 3 years and returned to Iran until he was recognized as

person throwing Moltov cocktail. After moving to Switzerland, he became involved with Armenian and
Persian aid organization which is illegal in Iran. Now, he claims torture possibility on basis of that
organization.

Committee View: Article 3 violation if returned to Iran based on his activities since
arriving in Switzerland. Grounds for finding risk of torture may be based on acts committed in receiving
country or on acts committed in country of origin before his flight.

Interesting Issues: No determination of whether the country alien claiming protection from
1s violating Article 3, but instead evaluating whether country attempting to deport is violating its
obligation under Article 3. No violation of Article 3 if deported to a third country where the alien
would not be subject to torture.

Paez v. Sweden, Comm. No. 31/1996 (adopted 4/28/97)

Facts: Peruvian member of Shining Path arrested and forced to reveal names.
He was not tortured but his cousins were killed. Family’s lawyer got a letter bomb. Alien claims police
usually torture people who are accused of terrorism.

Committee View: Article 3 violation if returned. “Test of Article 3 is absolute . . . the
nature of the activities in which person concerned engaged cannot be material consideration when
making determination under” Convention Against Torture.

Interesting Issues: Cannot rely on diplomatic information (i.e., information supplied by
embassies), must examine specific case. Although no torture, found that alien was Shining Path

member, his family was politically active, and home searched.

Kioski v. Switzerland, Comm. No. 41/1996 (adopted 2/12/96)

Facts: Activist of opposition party in Zaire. Her husband was secretary to
S bl bemtipranon Do DDA Imnderagon Donn
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leader of opposition party. She was arrested, raped, beaten, and then escaped. Refused asylum based
on changed country conditions. She had medical evidence of scar tissue and post traumatic stress
disorder.

Committee view: Article 3 violation if returned based on the alien’s being a known
member of the opposition and subject to personal risk.

Interesting issues: Complete accuracy is seldom to be expected from victims of torture

and such inconsistencies as may exist in the author’s presentation of the facts are not material and do
not raise doubts about the general veracity of the alien’s claims.

Khan v. Canada, Comm. No. 15/1994 (adopted 11/15/94)

Facts: Pakistani cricket player claims he was student leader, arrested, and
tortured. During asylum proceedings in Canada, he never mentioned torture. Medical evidence was
submitted. Canada argued that he was not credible and one of many who would be subject to torture.

Committee view: Article 3 violation if returned as the security of the author overrode
credibility concerns. Personal risk of torture was found by noting that torture widely practiced agatinst
political dissenters and common detainees, the alien showed substantial grounds for believing that a
political activist like him would be endangered.

Alan v. Switzerland, Comm. No. 21/1995 (adopted 5/8/96)

Facts: Kurd fled Turkey after being arrested and detained for up to 2 years.
Medical report showed torture and post traumatic stress disorder. He was internally exiled and
tortured while in exile. Relocated but caused suspicion so that police started looking for him again.

Committee view: Article 3 violation if returned as his house is still under surveillance,

police questioned neighbors about him, brother was arrested, and village demolished. He is still subject
to danger.

Interesting issues: No internal relocation would be safe for this alien, but view implies that
a person would not be protected under Article 3 if could relocate within that country. Fact that a
country is a party to Convention Against Torture and has recognized the Committee’s competence
does not always constitute a sufficient guarantee of safety.

E.A. v. Switzerland, Comm. No. 28/1995 (decided 11/10/97)

Facts: Turkish citizen of Kurdish ethnicity, left Turkey in 1990. Sympathizer of Dev-
Yol, arrested in 1980, detained and tortured for 1 1/2 months. Released and later served in military.

Appendix 1 4




Still harassed even though halted public political activities. In 1988, he was questioned about
colleagues, was soon after hit by a military jeep which broke his leg. His family also politically involved,
brother went into hiding. Five months after being questioned about his brother he left country. Wife

and children moved from hometown but still in Turkey.

Committee View: Author has not shown that substantial grounds exist for believing he will be
personally at risk.

Analysis: No indication that police are looking for him at present, no evidence that jeep
accident was in fact attack on him, passport issued to him by Turkish authorities. He may have been
tortured at one point but says he did not resume those activities and was not detained after that, only
questioned.

P.Q.L. v. Canada, Comm. No. 57/1996 (decided 11/17/97)

Facts: Chinese national who was born in Vietnam. Family fled to China from
Vietnamese civil war. They left China in 1988. Author convicted of robberies in Canada. Based on
these convictions and his ethnicity, Author claims he may be tortured in China due to its criminal code
which allows the death penalty for crimes committed outside its borders. He also claims that he would
have no recourse for protection, because China is not a signatory to the Convention Against Torture.

Committee View: Alien has not shown that he would be personally at risk; he does not claim that

he has participated in political activities, or belongs to political, professional, or social group targeted for
repression or torture.

Analysis: Although Chinese law may allow for imprisonment of those convicted in other
countries, there is no indication that China intends to do so. Even if China did imprison him, there is no
indication he would be tortured during detention.

X.Y, and Z v. Sweden, Comm. No. 61/1996 (decided 5/6/98)

Facts: Nationals of the Democratic Republic of the Congo (formerly Zaire)
included a husband and wife, and the husband’s sister. The husband and his sister were politically
active in a political opposition party which they claim led to their arrest and torture. They did not
submit medical evidence of this. The wife claimed that she was tortured when looking for her husband
in different prisons. Medical evidence was submitted with regard to her claim.

Committee View: No substantial grounds shown. Although past torture in one of the
elements to be taken into account, the aim of the evaluation is to find whether the alien is
more than likely to be subjected to torture now. The alien’s political party is now part of the
alhance forming the government.
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Interesting Issues: Activities in the receiving country should be taken into account when
determining whether substantial grounds exist for believing that the return to their country would expose
the aliens to a risk of torture. See Aemei v. Switzerland, Comm. No. 34/1995.

LA.O. v. Sweden, Comm. No. 65/1997 (decided 5/6/98)

Facts: National of Djibouti who wrote articles criticizing the political situation there, in
particular the mistreatment of the Afar ethnic group by the politically dominant Issa ethnic group. On
several occasions, he was arrested, tortured (1), and released. It was certified that he was hospitalized
following one of his imprisonments. After arriving in Sweden, he continued his writings.

Committee View: Past torture not enough to show future torture - alien had been
tortured and suffered from post-traumatic stress disorder, therefore, the inconsistencies in his account
were explained. Nonetheless, the Committee found that the alien did not establish substantial grounds
for showing that he will be subject to torture. Regardless of the reported human right violations, there is
not enough to show that journalists are targeted for repression and opposition periodicals circulate
freely.

Interesting Points: Although Sweden expressed concern that different standards were

being applied for claims under the Committee’s application of the Convention Against Torture and the
European Commission of Human Rights (ECHR) application of its European Convention for the
Protection of Human Rights which adopted nearly verbatim the Convention Against Torture. Sweden
noted that the Committee had found Sweden in violation of Article 3 on each complaint it had received
against Sweden, yet, the ECHR had declared most of the complaints as manifestly ill-founded. The
Committee did not address this issue in its view.

G.R.B. v. Sweden, Comm. No. 83/1997 (decided 5/17/98)

Facts: Peruvian who’s family sympathized with the Communist party. She left
Peru to study and returned several times to visit. During one visit, the alien was abducted and raped by
the Sendero Luminoso. She claims that she would be subject to torture by the Peruvian authorities with
no internal flight option available because then the Sendero Luminoso would find her. After she left
Peru again, several members of her family were harmed when a bomb was delivered to their home as a
retaliation for her leaving Peru. She was able to get a government issued passport without a problem.

Committee View: Pain inflicted by non-governmental entity, without the consent or
acquiescence of the government, not within scope of Article 3. Although facts were not at issue,
alien suffered post traumatic stress disorder, and numerous reports of torture in Peru existed, alien did
not establish that there were substantial grounds that she would be subject to torture.

Interesting Points: Internal relocation/flight was not addressed by Committee. Sweden
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granted that non-governmental entities could in exceptional cases constitute a ground for granting
refugee status, but not established here. Committee did not address.

Falakaflaki v. Sweden, Comm. No. 89/1997 (adopted 5/8/1998)

Facts: Iranian citizen with a politically active family. His father went into
hiding. Shortly thereafter, the alien joined a political organization that was later ruled illegal by the
government. He was arrested repeatedly and released. After developing a more radical policy, he was
again arrested and tortured, including being subjected to a fake execution where two others who were
with him were killed.

Committee View: Article 3 violation to return him to Iran. The forensic medical report
showed findings similar to the alien’s claims, and that he suffered post traumatic stress disorder.
Information shows that torture was common in Iran.

Interesting Issues: Committee does not address but - mental suffering and anguish caused
by mock execution and the role of his father’s plight as coercive tactic for the government are raised.

A.L.N. v. Switzerland, Comm. No. 90/1997 (adopted 5/19/98)

Facts: Angolan who claimed that his father, who was a member UNITA, gave
him a copy of a video on torture which showed the alien as a child having his hand plunged into boiling
water by the MPLA . The alien claimed that the MPLA soldiers arrested him and found the video, but
he was able to escape. He did not have any independent medical evidence.

He fears for his physical and mental health if returned.

Committee View: Alien did not show substantial grounds that he was at a foreseeable,
real, and personal risk of being tortured. He supplied no evidence, medical evidence included, and no
detailed information on his treatment after being arrested. Country conditions have improved.

Interesting Issues: “The Committee observes that past torture is one of the elements to be
taken into account when examining a claim under article 3 of the Convention, but its purpose in
considering the communication is to decide whether, if the author were returned to [his country], he
would now risk being tortured.”

K.N. v. Switzerland, Comm. No. 94/1997 (adopted 5/19/98)

Facts: Sri Lankan national who is a Tamil and Chnistian. He was forced to
work for the “Tamil Tigers,” and was then detained for several days by the Indian Army. Four years
later his brother joined the Tigers, which caused the Sri Lankan armed forces to look for the alien. He
fled and his father wrote that the army had come looking for him. His brother hasn’t been heard from
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136 Cong.Rec. 517486-01 CR

1990 WL 168442 (Cong.Rec.)

(Cite as: 136 Cong. Rec. S17486-01)

Congressional Record --- Senate
Proceedings and Debates of the 10lst Congress, Second Session
Saturday, October 27, 1990

EXECUTIVE SESSION
UNANIMOUS-CONSENT AGREEMENT

Mr. SANFORD.

Mr. President, as in executive session, I ask unanimous consent that when the
Senate proceeds to consideration of Executive Calendar No. 12, the Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
it be considered as having been advanced through the various parliamentary
stages up to and including the presentation of the resolution of ratification.
Provided further, That the resolution be considered under a time limitation of
10 minutes, to be equally divided and controlled by the chairman and ranking
member of the Committee on Foreign Relations, or their designees; that the
reservations, understandings and declarations recommended in Senate Executive
Committee Report 101-30 be considered as having been adopted and treated as
original text for purposes of further amendment; that the following four
amendments to be offered by the Senator from Rhode Island, Mr. PELL, for
himself, and Mr. HELMS, be considered en bloc and be the only amendments in
order: An amendment to strike the first reservation dealing with Federal-State
issues; and amendment to insert an understanding on the same subject; an
amendmenl Lo part C of Lhe first understanding dealing wilth lawful sanclions;
and an amendment to the resolution dealing with the deposition of the instrument
of ratification; that the time for the amendments offered by the Senator from
Rhode Island <Mr. PLELL> be provided from the time on the resolution; that
following the using or yielding back of time on the amendments and resolution,
the Senate conduct two vote back-to-back votes, one on the en bloc amendments if
a rollcall vote is ordered and on the resolution of ratification; that no
motions to recommit be in order; that after the completion of the votes or vote,
the Senate return to legislative session.

The PRESIDING OFFICER.

Without objection, it is so ordered.

The PRESIDING OFFICER.

The clerk will report the resolution of ratification.

The assistant legislative clerk read as follows:

Resolved, (two-thirds of the Senators present concurring therein) That the
Senate advise and consent to the ratification of The Convention Against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment, adopted by
unanimous agreement of the United Nations General Assembly on December 10, 1984,
and signed by the United States on April 18, 1988, Provided That:

I. The Senate's advice and consent is subject to the following reservations:

(L) That the United States shall implement the Convention to the extent that

Copr. © West 2001 No Claim to Orig. U.S. Govt. Works
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the Federal Government exercises legislative and judicial jurisdiction over the
matters covered therein; to the extent that constituent units exercise
jurisdiction over such matters, the Federal Government shall take appropriate
measures, to the end that the competent authorities of the constituent units may
take appropriate measures for the fulfillment of this Convention.

(2) That the United States considers itself bound by the obligation under
Article 16 to prevent "cruel, inhuman or degrading treatment or punishment,"
only insofar as the term "cruel, inhuman or degrading treatment or furnishment"
means the cruel, unusual and inhumane treatment or punishment prohibited by the
Fifth, Eighth, and/or Fourteenth Amendments to the Constitution of the United
States.

(3) That pursuant to Article 30(2) the United States declares that it does
not consider itself bound by Article 30(1), but reserves the right specifically
to agree to follow this or any other procedure for arbitration in a particular
case.

IT. The Senate's advice and consent is subject to the following
understandings, which shall apply to the obligations of the United States under
this Convention:

(1) (a) That with reference to Article 1, the United States understands that,
in order to constitute torture, an act must be specifically intended to inflict
severe physical or mental pain or suffering and that mental pain or suffering
refers to prolonged mental harm caused by or resulting from: (1) the intentional
infliction or threatened infliction of severe physical pain or suffering; (2)
the administration or application, or threatened administration or application,
of mind altering substances or other procedures calculated to disrupt profoundly
the senses or the personality; (3) the threat of imminent death; or (4) the
threat that another person will imminently be subject to death, severe physical
pain or suffering, or the administratio or application of mind altering
substances or other procedures calculated to disrupt profoundly the senses or
personality.

(b) That the United States understands that the definition of torture in
Article 1 1is intended to apply only to acts directed against persons in the
offender's custody or physical control.

(c¢) That with reference to Articlce 1 of the Convention, the United States
understands that "sanctions" includes judicially-imposed sanctions and other
enforcement actions authorized by United States law or by judicial
interpretation of such law provided that such sanctions or actions are not
clearly prohibited under international law.

(dd) That with reference to Article 1 of the Convention, the United States
understands that the term "acquiescence" requires that the public official,
prior to the activity constituting torture, have awareness of such activity and
thereafter breach his legal responsibility to intervene to prevent such
activity.

(e) That with reference to Article 1 of the Convention, the United States
understands that noncompliance with applicable legal procedural standards does
not per se constitute torture.

(2) That the United States understands the phrase, "where there are
substantial grounds for believing that he would be in danger of being subjected
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to torture,”" as used in Article 3 of the Convention, to mean "if it is more
likely than not that he would be tortured."

(3) That it is the understanding of the United States that Article 14
requires a State Party to provide a private right of action for damages only for
acts of torture committed in territory under the jurisdiction of that State
Party.

(4) That the United States understands that international law does not
prohibit the death penalty, and does not consider this Convention to restrict or
prohibit the United States from applying the death penalty consistcnt with the
Fifth, Eighth and/or Fourteenth Amendments to the Constitution of the United
States, including any constitutional period of confinement prior to the
imposition of the death penalty.

III. The Senate's advice and consent is subject to the following
declarations:

(1) That the United States declares that the provisions of Articles 1 through
16 of the Convention are not self-executing.

(2) That the United States declares, pursuant to Article 21, paragraph 1, of
the Convention, that it recognizes the competence of the Committee against
Torture to receive and consider communications to the effect that a State Party
claims that another State Party is not fulfilling its obligations under the
Convention. It is the understanding of the United States that, pursuant to the
above mentioned article, such communications shall be accepted and processed
only if they come from a State Party which has made a similar declaration.

The PRESIDING OFFICER.

Debate on the resolution will be 10 minutes equally divided between the
Senator from Rhode Island and the Senator from North Caroclina.

The Senator from Rhode Island is recognized.

Mr. PELL.

Mr. President, this convention is the product of some 7 years of intense
negotiation in which the United States played an active role. The convention was
unanimously adopted by the U.N. General Assembly on December 10, 1984, the 36th
anniversary of the Universal Declaration of Human Rights. It has now been
ratified by or acceded to by 51 States and signed by 21 others.

The Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment represents a major step forward in the international
community's campaign to combat torture because it makes torture a criminally
punishahle offense and obligates each State party to prosecute alleged torturers
or extradite them for prosecution elsewhere.

The Reagan administration submitted the convention to the Senate in May 1988
with 19 proposed U.S. conditions, many of which were of concern to the human
rights community, the American Bar Association, and others. After consulting
with these groups, the Bush administration substantially reduced and revised the
proposed list of conditions. I appreciate and applaud this effort.

The Foreign Relations Committee held a hearing on the treaty on January 30 of
this year. On July 19, the committee voted 10 to 0 to report favorably the
convention with a resolution of ratification containing the reservations,
understandings and declarations *S17487 proposed by the Bush administration.

In categorizing the treaties pending before the Senate, the administration
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listed the Convention Against Torture as one for which there is an urgent need
for Senate action. At the appropriate time, I will be offering four amendments
en bloc on behalf of myself and Senator HELMS. The first three amendmenls would
make changes in the language of the resolution of ratification dealing with the
issue of Federal-State relations as it impacts on our obligations under the
treaty and with the lawful sanctions issue in article 1. Thesc have been worked
out with the administration and the administration supports their adoption. The
fourth amendment would add a new proviso to the resolution of ratification
regarding deposition of the instrument of ratification by the President. This
proviso will not be included in the instrument. The administration accepts this
amendment. The administration strongly supports ratification of the convention
with its proposed conditions, as modified by the committee amendments.

In 1984 Congress enacted a joint resolution, which I sponsored along with
Senator Percy, reaffirming the U.S. Govenment's opposition to torture. By
ratifying this convention, the United States will demonstrate that it is
determined to take concrete steps to eradicate this evil and inhumane practice.

I yield the floor.

Mr. HELMS.

Mr. President, I commend the distinguished Senator from Rhode Island for his
cooperation and courtesy in working out the problems in devleoping the proviso
package to the convention. He has been unfailingly cooperative and understanding
in coordinating the negotiations between our respective staffs and the
Department of State. I commend him for his contribution to the negotiation
process.

We now have worked out an agreement that all sides support. The State
Department is satisfied that the United States will adhere to its obligations
under the convention. The distinguished chairman has my assurance that the
sovereignty proviso will be attached only to the resolution of ratification and
not to the instrument of ratification.

Finally, I am satisfied that U.S. constitutional principles will prevail
under this convention, and therefore I support its adoption with the proviso
package offered by the distinguished chairman of the Foreign Relations
Committee, my good friend from Rhode Island, Mr. PELL.

Mr. President, I happen to be one of thosc Scnators who believes that the
Constitution of the United States is the best form of government ever devised by
the mind of man. As my late great friend and Senate mentor, Sam Ervin, often
said, the Constitution should be in all of our thoughts all of the time. I feel
that I would be derelict in my duties as a U.S. Senator sworn to uphold the
Constitution were I to disregard the potential conflict between what the
Constitution actually says and those who try to say what the Constitution says.

But all of that has been worked out. I thank my friend again.

THE U.N. CONVENTION ON TORTURE

Mr. President, we are here today to consider two lofty ideals. The first has
to do with the expression of the revulsion of civilized nations against torture.
The second has to do with the protection of the noblest legal expression of the
human, the U.S. Constitution. After much debate and discussion about the U.N.
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Convention Against Torture, I believe that we have devised a way to implement
the ideals of the Torture Convention and fundamental principles of the U.S.
Constitution.

In the past, multilateral conventions dealing with criminal law and procedure
on the international level have raised a number of difficulties when they were
sought to be applied to U.S5. law. The U.3. domestic legal system is based on the
U.S. Constitution. Our Constitution is unique. It does and must take precedence
over any other international legal regime.

During thc past dccade, starting with the Genocide Convention, the Senate
attached either a reservation or an understanding to eight different treaties
and conventions dealing with the subject of international criminal law putting
on record the primacy of the Constitution. The Senate did this because case law
is not clear and convincing on the subject of constitutional sovereignty.

In the case of Ware versus Hilton, at the end of the 18th century, Justice
Iredell stated that treaties were equal to the Constitution. That case has never
been overruled. In the famous Curtiss-Wright decision of 1936, Justice
Sutherland strongly implied that the chief executive, in matters of foreign
policy, was above the Constitution. That case also has never been overruled. In
the case of Reid versus Covert, nearly two generations ago, in 1952, Justice
Douglass, in a two sentence expression of dicta, did assert the supremacy of the
Constitution. This statement was challenged in a concurring opinion by Justice
John Marshall Harlan, widely acknowledged to have been the best scholar on the
Court, who flatly stated that the Constitution was not necessarily supreme over
treaties. The subject matter of that case dealt with an executive agreement, not
with a treaty.

Now, I happen to be one of those Senators who believes that the Constitution
of the United States is the best form of government ever devised. As my great
friend and Senate mentor, Sam Ervin, often said, the Constitution should be in
all of our thoughts all of the time. I would be derelict in my duties as a U.S.
Senator sworn to uphold the Constitution were I to disregard the potential
conflict between what the Constitution actually says and those who say what the
Constitution says.

Were the Senate to omit this proviso from the resolution of ratification,
potential harm could be done to thosc constitutional safeguards guaranteed by
the Bill of Rights. There could also be problems of due process, the presumption
of innocence, and the right to confront one's accusers, just to name a few
examples. However, I have agreed to place this proviso only on the resolution of
ratification since it accomplishes international notification-the same end that
would be accomplished by being included in the articles of ratification.

For the past 6 years, ever since Senate approval of the Genocide Convention,
the Senate has attached to international criminal law instruments a sovereignty
reservation or understanding which clearly acknowledges the supremacy of the
U.S. Constitution. If, as its opponents claim, the sovereignty proviso is
meaningless, then no harm is done. If, however, as I and many other Senators
believe, the sovereignty clause is meaningful, then it is of the highest legal
importance to have it attached to the resolution of ratification where it will
put future administrations on notice as to the primacy of the Constitution in
U.S. domestic law.
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In addition, Mr. President, the Reagan administration had developed a
reservation which exempted the United States out of the jurisdiction of the
Committee on Torture, which has the responsibility of investigating alledged
complaints, both by individuals and by states, of torture and other forms of
cruel punishment. I believe that the Bush administration has made a serious
mistake in dropping that reservation. To see why this is a mistake one only has
to look at the current m