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UNITED STATESINTERNATIONAL TRADE COMMISSION

Investigations Nos. 731-TA-406 & 408 (Review)

ELECTROLYTIC MANGANESE DIOXIDE FROM GREECE AND JAPAN

DETERMINATIONS

On the basis of the record* developed in the subject five-year reviews, the United States
International Trade Commission determines, pursuant to section 751(c) of the Tariff Act of 1930 (19
U.S.C. 8§ 1675(c)) (the Act), that revocation of the antidumping duty orders on e ectrolytic manganese
dioxide from Greece and Japan would not be likely to lead to continuation or recurrence of material injury
to an industry in the United States within a reasonably foreseeable time.?

BACKGROUND

The Commission ingtituted these reviews on May 3, 1999 (64 F.R. 23675) and determined on
August 25, 1999 that it would conduct full reviews (64 F.R. 46407, August 25, 1999). Notice of the
scheduling of the Commission’s reviews and of a public hearing to be held in connection therewith was
given by posting copies of the notice in the Office of the Secretary, U.S. International Trade Commission,
Washington, DC, and by publishing the notice in the Federal Register on October 6, 1999 (64 F.R.
54353). The hearing was held in Washington, DC, on March 2, 2000, and al persons who requested the
opportunity were permitted to appear in person or by counsdl.

1 The record is defined in sec. 207.2(f) of the Commission’s Rules of Practice and Procedure (19 CFR § 207.2(f)).
2 Charman Lynn M. Bragg dissenting.



VIEWS OF THE COMMISSION

Based on the record in these five-year reviews, we determine under section 751(c) of the Tariff
Act of 1930, as amended (“the Act”), that revocation of the antidumping duty orders covering electrolytic
manganese dioxide (“EMD”) from Greece and Japan would not be likely to lead to continuation or
recurrence of material injury to an industry in the United States within a reasonably foreseesble time.?

I BACKGROUND

In April 1989, the Commission determined that an industry in the United States was being
materially injured by reason of less than fair vaue (“LTFV") imports of EMD from Greece and Japan.?
Commerce issued antidumping duty orders with respect to EMD from these countries on April 17, 1989.3
On May 3, 1999, the Commission ingtituted reviews pursuant to section 751(c) of the Act to determine
whether revocation of the antidumping duty orders on EMD from Greece and Japan would likely lead to
continuation or recurrence of materid injury.*

In five-year reviews, the Commission initialy determines whether to conduct a full review (which
would generaly include a public hearing, the issuance of questionnaires, and other procedures) or an
expedited review, asfollows. First, the Commission determines whether individual responses to the notice
of indtitution are adequate. Second, based on those responses deemed individualy adequate, the
Commission determines whether the collective responses submitted by two groups of interested parties —
domestic interested parties (producers, unions, trade associations, or worker groups) and respondent
interested parties (importers, exporters, foreign producers, trade associations, or subject country
governments) — demongtrate a sufficient willingness among each group to participate and provide
information requested in afull review.® If the Commission finds the responses from both groups of
interested parties to be adequate, or if other circumstances warrant, it will determine to conduct a full
review.®

! Chairman Bragg dissenting. See Dissenting Views of Chairman Lynn M. Bragg.

2 Electrolytic Manganese Dioxide From Greece and Japan, Invs. Nos. 731-TA-406 & 408 (Find), USITC Pub. 2177 (Apr.
1989) (“Origind Determination”).

3 See 54 Fed. Reg 15243 (Apr. 17, 1989); 54 Fed. Reg. 15244 (Apr. 17, 1989).
“ 64 Fed. Reg. 23675 (May 3, 1999).
® See 19 C.FR. § 207.62(a); 63 Fed. Reg. 30599, 30602-05 (June 5, 1998).

& Commissioner Askey notes that the group adequacy approach adopted by the Commission is not required or even suggested
by the Uruguay Round Agreements Act (“URAA”) or the Statement of Adminidtrative Action (“SAA”). Asthe processis
currently structured, Commissioners must vote on the adequiacy of responses submitted by two separate groups, a*“domestic’
interested party group and a“ respondent” interested party group. This process precludes individua Commissioners from
deciding whether the overdl level of responses submitted by the partiesis adequate, which is the approach suggested by the
language of both the URAA and SAA (at 880). Moreover, this approach incorrectly presupposesthat it isonly when
“adequate’ responses are submitted by both the “domestic” and “respondent” groups that the Commission will obtain a
sufficient amount of additiona information in afull review to warrant conducting such afull review. Findly, the process
adopted by the Commission precludes expediting areview unless amgjority of Commissioners agree that one of the group
responsesisinadeguate. Asaresult of this procedurd rule, unless amgjority agrees which group isinadeguate, the Commission
will not expedite areview, even if amgority of the Commisson isin favor of expediting the review.

One of the flaws of the Commission’s approach is highlighted by the circumstances of thiscase. Here, the two mgor
(continued...)




In these reviews, the Commission received responses to the notice of ingtitution from:

(1) Chemetals, Inc. (“Chemetas’) and Kerr-McGee Chemical, LLC (“Kerr-McGeg”) (collectively,
“Petitioners’), which are domestic producers of EMD, and (2) Eveready Battery Company (“ Eveready”),
which produces EMD in the United States ***. No response to the notice of ingtitution was received
from any producer or exporter of subject merchandise from Greece or Japan.” Accordingly, on August 5,
1999, the Commission determined that the domestic interested party group responses were adequate in
both reviews, and that the respondent interested party group response was adequate for the review
concerning EMD from Greece.® ® Pursuant to section 751(c)(5) of the Act,}° the Commission decided to
conduct full five-year reviews with regard to EMD from both Greece and Japan.*!

Tosoh Hellas A.1.C. (“Tosoh Hellas’) and Tosoh Corp. (“Tosoh Japan™) (collectively, “Tosoh”),
producers of EMD in Greece and Japan, respectively, entered their appearances in these reviews on
November 17, 1999. On March 2, 2000, the Commission held a hearing in these reviews, at which
representatives of Petitioners, Tosoh, and Eveready appeared. The Petitioners filed briefs in support of
continuation of the orders, and Tosoh and Eveready filed briefsin opposition to continuation of the orders.

I. DOMESTIC LIKE PRODUCT AND INDUSTRY

A. Domestic Like Product

& (...continued)
subject producers of EMD did not respond to the notice of ingtitution. In many sunset reviews, thiswould have led to an
expedited review, presumably because these companies “would not provide adequate information if the [Commission] conducted
afull-fledged review.” SAA at 880. Nonethdess, the two producers did choose to participate in this proceeding after the
Commission proceeded to afull review. Accordingly, the failure of these companiesto respond to the notice of initiation was
not necessarily anindication of their intent not to cooperate in afull review nor did it indicate that the Commission would not
obtain sgnificant additiond useful information in the full review. For afurther discusson of Commissioner Askey’sviews
concerning the Commission’ s adequiacy approach, see Elementa Sulphur from Caneda, Inv. No. AA1921-127 (Review), USITC
Pub. 3152 & 5, n. 5 (Jan. 1999).

" Explanaion of Commission Determinations on Adequacy, Electrolytic M anganese Dioxide from Greece and Japan, Invs.
Nos. 731-TA-406 & 408 (Review).
8 64 Fed. Reg. 46407 (Aug. 25, 1999).

9 Chairman Bragg and Commissioner Hillman dissented from the finding that the respondent interested party group response
was adequate with respect to Greece. 64 Fed. Reg. 46407, n. 1 (Aug. 25, 1999).

1019 U.SC. § 1675(C)(5).

11 See Explanaion of Adequacy. The Commission decided to conduct afull review concerning EMD from Japan,
notwithstanding the inadequate respondent interested party group responsein thisreview, to promote administrative efficiency
in light of its decision to conduct afull review concerning EMD from Greece. Id. Chairman Bragg and Commissioners Crawford
and Hillman dissented from this decision.




In making its determination under section 751(c) of the Act, the Commission defines “the
domestic like product” and the “industry.”*? The Act defines “domestic like product” as “a product which
islike, or in the absence of like, most similar in characteristics and uses with, the article subject to an
investigation under this subtitle.”** The Commission's decision regarding the appropriate domestic like
product(s) in an investigation or review is based on the facts, record, and legal parameters of the
proceeding in question.** In a section 751(c) review, the Commission must aso take into account “its
prior injury determinations.”

Initsfind five-year review determination for Electrolytic Manganese Dioxide From Japan,
Commerce defined the subject merchandise as follows:

manganese dioxide (MnO,) that has been refined in an electrolysis process. The subject
merchandise is an intermediate product used in the production of dry-cell batteries. EMD
is sold in three physical forms, powder, chip, or plate, and two grades, akaine and zinc
chloride. EMD in all three forms and both gradesis included in the scope of the order.
There has been one scope clarification with regard to EMD from Japan. On January 6,
1992, the Department ruled that high-grade chemical manganese dioxide (CMD-U) is
within the scope of the order. This merchandiseis currently classifiable under the
Harmonized Tariff Schedule (“HTS”) item number 2820.10.0000.*¢

EMD isablack powder with a gamma crystalline structure that is used in dry-cell batteries.
There are two grades of EMD — akaline grade and zinc chloride grade, although zinc chloride grade has
not been produced in the United States in recent years. The two grades differ primarily in the particle
size and pH, which are imparted during the finishing process. Alkaine- and zinc-chloride-grade EMD are
essentialy identical in al other physical characteristics.’’

In the origina investigation, the Commission defined the like product as all EMD.'® The
Commission expressy explained that this definition includes zinc chloride grade, dkaline grade, titanium
anode, and graphite anode EMDs.*® No party has argued for a different domestic like product definition
in these reviews, and there is no information that indicates a need to revisit the Commission’s origina

12 19 U.SC. § 1677(4)(A).

1319U.SC. 81677(10). See NEC Corp. v. Dep't of Commerce, Sip Op. 98-164 a 8 (CIT, Dec. 15, 1998); Nippon Stedl
Corp. v. United States, 19 CIT 450, 455 (1995); Torrington Co. v. United States, 747 F. Supp. 744, 749 n.3 (CIT 1990), aff'd,
938 F.2d 1278 (Fed. Cir. 1991). Seealso S. Rep. No. 249, 96th Cong., 1st Sess. 90-91 (1979).

14 See, e.g., Citrosuco Paulista, SA., v. United States, 704 F. Supp. 1075, 1087-88 (CIT 1988) (while each origina
investigetion is sui generis, and the Commission is not bound by prior like product determinations, the like product definition
must be based on arationd basis discernible to the reviewing court).

1519 U.SC. §1675a3@)(1)(a).

16 Electrolytic Manganese Dioxide From Japan, 64 Fed. Reg. 67858, 67859 (Dec. 3, 1999) (find, sunset rev.) (* EMD From
Japan”) (citetions omitted), citing Electrolytic Manganese Dioxide from Japan, 57 Fed. Reg. 395 (Jan. 6, 1992) (final scope
ruling). The same language appearsin Commerce s determination with regard to Greece. See Electrolytic Manganese Dioxide
From Gresce, 64 Fed. Reg. 67861 (Dec. 3, 1999) (find, sunset rev.) (“ EMD From Greece’).

" CRatl-11,PRat 1-6- I-7.

18 Original Determination, Pub. 2177 & 7.

1 Origina Determination, Pub. 2177 a 7. Graphite anode and titanium anode EMD refer to the type of anode used in the
electrolysis process. 1d. at 6.




determination of the domestic like product.2® Therefore, for the reasons outlined in the Commission’s
origina determination, we define the domestic like product as al EMD.

B. Domestic Industry

Section 771(4)(A) of the Act defines the relevant industry as the “ domestic producers as a
[w]hole of adomestic like product, or those producers whose collective output of a domestic like product
congtitutes a magjor proportion of the total domestic production of the product.”?* In accordance with our
domestic like product determinations, we determine that the domestic industry consists of al domestic
producers of EMD.

C. Related Parties

We must further decide whether any producer of the domestic like product should be excluded
from the domestic industry as arelated party pursuant to section 771(4)(B), which alows the Commission,
if appropriate circumstances exist, to exclude from the domestic industry producers that are related to an
exporter or importer of subject merchandise, or that are themselves importers. Exclusion of such a
producer is within the Commission’s discretion based upon the facts presented in each case.?? ***.23

2 All indications are, in fact, to the contrary. See, e.g., CRa 1-11 - 1-15, PR a -6 - 1-9. We note that Eveready subdivides
akdine EMD into three grades: regular, high qudity/high drain, and hightech. CR at 1-12, PR a I-7. However, Eveready Sates
that the differences among these grades do not riseto the level that would judtify tregting them as separate domedtic like
products. Eveready Response to the Notice of Indtitution at 24-25. Indeed, the grades defined by Eveready ***, and differ from
each other in relaively minor ways. See generally CRat I-11-1-15, PRa 1-6 - 1-9. ***,

21 19U.SC. § 1677(4)(A).

22 See Sandvik AB v. United States, 721 F. Supp. 1322, 1331-32 (CIT 1989), aff’ d without opinion, 904 F.2d 46 (Fed. Cir.
1990); Empire Plow Co. v. United States, 675 F. Supp. 1348, 1352 (CIT 1987). The primary factors the Commission has
examined in deciding whether gppropriate circumstances exist to exclude such partiesinclude:

(2) the percentage of domestic production attributable to the importing producer;

(2) thereasonthe U.S. producer has decided to import the product subject to investigation, i.e., whether the
firm benefitsfrom the LTFV sdes or subsidies or whether the firm must import in order to enableit to
continue production and competein the U.S. market; and

(3) the position of the related producer vis-avistherest of theindustry, i.e., whether inclusion or exclusion
of therelated party will skew the datafor the rest of the industry.

See, e.g., Torrington Co. v. United States, 790 F. Supp. 1161, 1168 (CIT 1992), aff’ d without opinion, 991 F.2d 809 (Fed.
Cir. 1993). The Commission has aso consdered the ratio of import shipmentsto U.S. production for related producers and
whether the primary interest of the related producer liesin domestic production or importation. See, e.g., Sebacic Acid from the
People’ s Republic of China, Inv. No. 731-TA-653 (Find), USITC Pub. 2793, at I-7 - 1-8 (July 1994).

2 CRat I11-4, PR at 111-3; see section 771(4)(B)(i) of the Act, 19 U.SC. § 1677(4)(B)().
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However, we find that appropriate circumstances do not exist to exclude *** from the domestic
industry.2* 2

[1. REVOCATION OF THE ANTIDUMPING DUTY ORDERS ON EMD WOULD BE
LIKELY TO LEAD TO CONTINUATION OR RECURRENCE OF MATERIAL
INJURY WITHIN A REASONABLY FORESEEABLE TIME

A. Cumulation
1 Framework
Section 752(a) of the Act provides that:

the Commission may cumulatively assess the volume and effect of imports of the subject
merchandise from all countries with respect to which reviews under section 1675(b) or
(c) of thistitle wereinitiated on the same day, if such imports would be likely to compete
with each other and with domestic like products in the United States market. The
Commission shdl not cumulatively assess the volume and effects of imports of the
subject merchandise in a case in which it determines that such imports are likely to have
no discernible adverse impact on the domestic industry.2¢

Thus, cumulation is discretionary in five-year reviews. However, the Commission may exercise its
discretion to cumulate only if the reviews are initiated on the same day and the Commission determines
that the subject imports are likely to compete with each other and the domestic like product in the U.S.
market. The statute precludes cumulation if the Commission finds that subject imports from a country are
likely to have no discernible adverse impact on the domestic industry.?” We note that neither the statute
nor the SAA provides specific guidance on what factors the Commission is to consider in determining that
imports “are likely to have no discernible adverse impact” on the domestic industry.?® With respect to this
provision, the Commission generally considers the likely volume of the subject imports and the likely
impact of those imports on the domestic industry within a reasonably foreseeable time if the orders are
revoked.?

2 x%% atesthat it imported *** short tons (“ST”) of ***. CRat 111-5, PR at 111-3. Such volumes are equivalent to less than
*** percent of *** annua U.S. production. CR & PR, Table1V-1; CRa I11-2, PR at IlI-1. ***, seem to indicate that the
company’s primary interest liesin domestic production.

% For the reasons discussed later in this opinion, Vice Chairman Miller, Commissioner Hillman, and Commissioner Koplan
aso do not find that *** islikely to import significant volumes of subject merchandiseif the order isrevoked. Therefore, they
conclude that the primary interest of *** will continue to be in domestic production.

%19 U.SC. § 1675a(3)(7).
27 19U.SC. § 1675a(3)(7).
28 SAA, H.R. Rep. No. 103-316, vol. | (1994).

2 Commissioner Askey notesthat the Act clearly states that the Commission is precluded from exercising its discretion to
cumulate if the imports from a country subject to review are likely to have “ no discernible adverse impact on the domestic
industry” upon revocation of the order. 19 U.S.C. § 1675a(g)(7). Thus, the Commission must focus on whether the imports will

(continued...)



The Commission has generally considered four factors that provide a framework for determining
whether the imports compete with each other and with the domestic like product.*® Only a “reasonable
overlap” of competition is required.®* In five-year reviews, the relevant inquiry is whether there likely
would be competition even if none currently exists. Moreover, because of the prospective nature of five-
year reviews, we have examined not only the Commission’s traditional competition factors, but aso other
significant conditions of competition that are likely to prevail if the orders under review are revoked. The
Commission has considered factors in addition to its traditional competition factors in other contexts where
cumulation is discretionary. 32

In these reviews, the statutory requirement that both of the EMD reviews be initiated on the same
day is satisfied. We do not find that subject imports from any of the subject countries are likely to have
no discernible adverse impact on the domestic industry if the orders are revoked. 3

2. Reasonable Overlap of Competition

At the present time, Japanese and Greek EMD are fungible with each other and with the
domestic like product. *** rates EMD from Japan and Greece as comparable in al respects except ***
and *** with the Greek product having *** qudity than the Japanese product.3* *** reports that ***

2 (...continued)
impact the condition of the industry discernibly asaresult of revocation, and not solely on whether there will be asmall volume
of imports after revocation, i.e., by assessing their negligibility after revocation of the order. For afull discusson of her views
on thisissue, see Additiona Views of Commissioner ThelmaJ. Askey in Potassum Permanganate from Chinaand Spain, Invs.
Nos. 731-TA-125-126 (Review), USITC Pub. 3245 (Oct. 1999).

% The four factors generally considered by the Commissionin ng whether imports compete with each other and with
the domestic like product are; 1) the degree of fungibility between the imports from different countries and between imports and
the domestic like product, including consideration of specific customer requirements and other quality related questions; 2) the
presence of sdesor offersto sal in the same geographica markets of imports from different countries and the domestic like
product; 3) the existence of common or similar channels of distribution for imports from different countries and the domestic like
product; and 4) whether the imports are sSmultaneoudy present in the market. See, e.g., Widand Werke, AG v. United States,
718 F. Supp. 50 (CIT 1989).

% See Mukand Ltd. v. United States, 937 F. Supp. 910, 916 (CIT 1996); Widand Werke, AG, 718 F. Supp. at 52
(“Completely overlapping markets are not required.”); United States Steel Group v. United States, 873 F. Supp. 673,685 (CIT
1994), aff’ d, 96 F.3d 1352 (Fed. Cir. 1996).

%2 See, e.g., Torrington Co. v. United States, 790 F. Supp. at 1172 (affirming Commission's determination not to cumulate for
purposes of threet andysis when pricing and volume trends among subject countries were not uniform and import penetration
was extremely low for most of the subject countries); Metalverken Nederland B.V. v. United States, 728 F. Supp. 730, 741-42
(CIT 1989); Asociacion Colombiana de Exportadores de Hores v. United States, 704 F. Supp. 1068, 1072 (CIT 1988).

33 For adiscussion of the analytical framework of Vice Chairman Miller and Commissioners Hillman and Koplan regarding the
application of the“no discernible adverseimpact” provision, see Maleable Cast Iron Pipe Fittings From Brezil, Japan, Korea,
Tawan, and Thailand, Invs. Nos. 731-TA-278-280 (Review) and 731-TA-347-348 (Review). For afurther discussion of
Commissioner Koplan'sandytica framework, see [ron Metal Construction Cagtings from India; Heavy Iron Congtruction
Cadtings from Brazil; and Iron Construction Cadtings from Brazil, Canada, and China, Invs. Nos. 803-TA-13 (Review); 701-TA-
249 (Review) and 731-TA-262, 263, and 265 (Review) (Views of Commissioner Stephan Koplan Regarding Cumulation).

#CRall-42,PRat 11-19- 11-20.




EMD is comparable to Japanese and Greek EMD in al respects except ***, where the U.S. merchandise
has the advantage. *** states that domestically-produced *** .3

Japanese, Greek, and U.S. producers are currently quaified to supply ***, leading us to conclude
that there would be a geographic overlap among the two subject import sources and the domestic like
product if the orders were revoked.® They also use the same channels of distribution, sdlling directly to
the purchaser through sales representatives of the domestic producers or Japanese or Greek importers.3’
Asin the origina investigation, Mitsubishi Corp. isajoint owner (with Tosoh Japan) of Tosoh Hellas, and
its role in importing both Japanese and Greek EMD during the original investigation period suggests that
merchandise from the two subject countries would use the same distribution channels if the orders were
revoked.®® Finally, EMD from both Greece and Japan was imported into the United States throughout the
origina investigation period, in 1998, and in the first nine months of 1999,*° which is evidence that the
subject merchandise is likely to be smultaneoudly present in the market with the domestic like product.

Asin the Original Determination, the relationship between Tosoh Japan, Mitsubishi, and Tosoh
Hellas plays an important role in our andlysis#® 41 ***42 which suggests that Tosoh Japan would aso
make use of ***. Moreover, Tosoh Japan would have an incentive to coordinate sales between itself and
Tosoh Hellas so as to maximize profits. We believe these situations would continue if the orders were
revoked.

Overdll, we find that there likely would be a reasonable overlap of competition between subject
imports from Greece and Japan and the domestic like product, as well as among the subject imports from
these countries, if the antidumping duty orders covering EMD were revoked.

3 Other Considerations

The record indicates that, if the orders are revoked, subject imports would likely compete in the
U.S. market under similar conditions of competition. We have considered the common ownership of

S CRat11-40- 11-41, PR at 11-19.

% Tosoh Corp. Posthearing Brief, Att. 1 at 16.
SCRat V-1, PRa IV-1.

% Origina Determination, Pub. 2177 a 13-14.

% Fina Report to the Commission, Electrolytic Manganese Dioxide From Greece and Japan, Invs. Nos. 731-TA-406 & 408
(Findl), Table 18.

0 Original Determination, Pub. 2177 & 14.

41 Commissioner Askey does not jain in this paragraph. She notesthat, in the absence of probative dataindicating that the
related producersin Greece and Japan would actualy coordinate their U.S. export shipments upon revocation of an order, itis
speculaive to assume that the companies would do so. Indeed, she believesthat it is more reasonable to assume that a corporate
parent would establish afacility in acountry for the purpose of making saesto that country and its neighboring countries, not
for the purpose of establishing operationsto export to the United States. Moreover, she notesthat, if the two companiesdid
coordinate their U.S. shipments, it is reasonable to presume that they would attempt to minimize their level of competitive
overlap. Accordingly, thisfact does not tend not to support cumulation of the two countries.

2 According to Eveready, for purchases of Gresk EMD, ***. Eveready Responseto the Notice of Ingtitution at 15-16 (June
22,1999).




Tosoh Hellas and Tosoh Japan as particularly relevant to this point.* We also considered the record
evidence that Tosoh Hellas and Tosoh Japan ***, with a sizable portion of their output devoted to zinc
chloride grade EMD.** Both of these foreign producers are export oriented, but expressed the intention
of continuing to service existing customers outside of the United States.*> Both sold small amounts of
EMD in the United States during the review period, maintained qualification to sall to ***, and were

*** 46 For these reasons, we conclude that it is appropriate to exercise our discretion to cumulate subject
imports from Greece and Japan in these reviews.

B. Legal Standard In a Five-Year Review

In afive-year review conducted under section 751(c) of the Act, Commerce will revoke a
countervailing or antidumping duty order unless. (1) it makes a determination that dumping or
subsidization is likely to continue or recur, and (2) the Commission makes a determination that revocation
of an order “would be likely to lead to continuation or recurrence of material injury within a reasonably
foreseeable time.”4” The SAA states that “under the likelihood standard, the Commission will engagein a
counter-factual analysis; it must decide the likely impact in the reasonably foreseeable future of an
important change in the status quo — the revocation [of the order] . . . and the elimination of its restraining
effects on volumes and prices of imports.”#® Thus, the likelihood standard is prospective in nature.*® The
statute states that “the Commission shall consider that the effects of revocation . . . may not be imminent,
but may manifest themsalves only over alonger period of time.”® According to the SAA, a*“‘reasonably
foreseeable time’ will vary from case-to-case, but normally will exceed the ‘imminent’ time frame
applicable in athreat of injury analysis [in antidumping and countervailing duty investigationg].”>* 52

43 Commissioner Askey does not join this Statement.

“CRaIV-4n.8&IV-7,n. 11, PRaIV-2,n.8& IV-3,n. 11.

“CR& PR, TablesIV-2& IV-3, Tr. a 193 (J. Vacadaris).

% CR& PR, Tables|I-4 & IV-1; Eveready Prehearing Brief at 16.

4719U.SC. § 16754(3).

“ SAA, H.R. Rep. No. 103-316, val. |, at 883-84 (1994). The SAA datesthat “[t]he likelihood of injury standard applies
regardless of the nature of the Commission’s origind determination (materid injury, threat of materid injury, or materia
retardation of an industry).” SAA at 883.

49 Whilethe SAA datesthat “a separate determination regarding current material injury is not necessary,” it indicates that
“the Commisson may consder relevant factors such as current and likely continued depressed shipment levels and current and
likely continued [sic] pricesfor the domestic like product in the U.S. market in making its determination of the likelihood of
continuation or recurrence of materia injury if the order isrevoked.” SAA at 834.

19 U.SC. § 1675a3)(5).

51 SAA a 887. Among the factorsthat the Commission should consider in this regard are “the fungibility or differentiation
within the product in question, the level of substitutability between the imported and domestic products, the channels of
digtribution used, the methods of contracting (such as spot saes or long-term contracts), and lead times for delivery of goods, as
well as other factorsthat may only manifest themselvesin the longer term, such as planned investment and the shifting of
production facilities.” Id.

%2 |n andlyzing what condtitutes a reasonably foreseesble time, Commissioner Koplan examines al the current and likely
conditions of competition in the relevant industry. He defines “ reasonably foreseesbletime”’ asthe length of timeit islikely to
take for the market to adjust to arevocation. In making this assessment, he considers al factorsthat may accelerate or delay the

(continued...)
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Although the standard in five-year reviews is not the same as the standard applied in origina
antidumping or countervailing duty investigations, it contains some of the same fundamental elements.
The statute provides that the Commission isto “consider the likely volume, price effect, and impact of
imports of the subject merchandise on the industry if the order isrevoked.”® It directs the Commission to
take into account its prior injury determination, whether any improvement in the state of the industry is
related to the order under review, and whether the industry is vulnerable to materia injury if the order is
revoked.>* Section 752(a)(1)(D) of the Act directs the Commission to take into account in five-year
reviews involving antidumping proceedings “the findings of the administrative authority regarding duty
absorption.”*®

We note that Section 776(a) of the Act authorizes the Commission to take adverse inferences in
five-year reviews, but such authorization does not relieve the Commission of its obligation to consider the
record evidence as awhole in making its determination.®® Section 751(c)(3)(B) of the Act specifically
provides that in an expedited five-year review the Commission is to issue “afinal determination based on
the facts available, in accordance with section 776.” Section 776 of the Act, however, does not limit the
use of facts available to an expedited review.

We generdly give credence to the facts supplied by the participating parties and certified by them
as true, but base our decision on the evidence as awhole, and do not automatically accept the
participating parties suggested interpretation of the record evidence. Regardless of the level of
participation and the interpretations urged by participating parties, the Commission is obligated to consider
all evidence relating to each of the statutory factors and may not draw adverse inferences that render
such analysis superfluous. “In general, the Commission makes determinations by weighing al of the
available evidence regarding a multiplicity of factors relating to the domestic industry as a whole and by
drawing reasonable inferences from the evidence it finds most persuasive.”>’

In evaluating the likely volume of imports of subject merchandise if the orders under review are
revoked, the Commission is directed to consider whether the likely volume of subject imports would be
significant either in absolute terms or relative to production or consumption in the United States.>® >° In

52 (..continued)
market adjustment process including any lagsin response by foreign producers, importers, consumers, domestic producers, or
othersdueto: lead times; methods of contracting; the need to establish channds of distribution; product differentiation; and any
other factors that may only manifest themselvesin the longer term. In other words, this analysis seeks to define “reasonably
foreseegble time’ by reference to current and likely conditions of competition, but aso seeksto avoid unwarranted speculaion
that may occur in predicting events into the more distant future.

519 U.SC. § 16753)(1).

%19 U.SC. §1675aa)(1). The statute further provides that the presence or absence of any factor that the Commissionis
required to condder shal not necessaily give decisve guidance with respect to the Commission’s determination. 19 U.S.C. §
1675a(8)(5). Whilethe Commisson must consider dl factors, no onefactor is necessarily dispositive. SAA at 886.

%19 U.SC. § 1675a(a)(1)(D). Commercedid not find that any of the producers or importers of subject merchandise had
absorbed antidumping duties on their sales during the review period. See generally EMD From Japan, 64 Fed. Reg. 67858,
EMD From Greece, 64 Fed. Reg. a 67861.

% 19 U.S.C. § 1675(C)(3)(B).
57 SAA a 869.
%19 U.SC. §1675a(3)(2).

%9 Section 752(a)(1)(D) of the Act directs the Commission to take into account in five-year reviewsinvolving antidumping
(continued...)

11



doing o, the Commission must consider “dl relevant economic factors,” including four enumerated
factors: (1) any likely increase in production capacity or existing unused production capecity in the
exporting country; (2) existing inventories of the subject merchandise, or likely increases in inventories,

(3) the existence of barriers to the importation of the subject merchandise into countries other than the
United States; and (4) the potentia for product-shifting if production facilities in the foreign country, which
can be used to produce the subject merchandise, are currently being used to produce other products.®°

In evaluating the likely price effects of subject importsif the orders are revoked, the Commission
is directed to consider whether there is likely to be significant underselling by the subject imports as
compared with domestic like products and whether the subject imports are likely to enter the United
States at prices that would have a significant depressing or suppressing effect on the price of domestic
like products.®!

In evaluating the likely impact of imports of subject merchandise if the order is revoked, the
Commission is directed to consider dl relevant economic factors that are likely to have a bearing on the
state of the industry in the United States, including but not limited to: (1) likely declines in output, sales,
market share, profits, productivity, return on investments, and utilization of capacity; (2) likely negative
effects on cash flow, inventories, employment, wages, growth, ability to raise capital, and investment; and
(3) likely negative effects on the existing development and production efforts of the industry, including
efforts to develop a derivative or more advanced version of the domestic like product.®? All relevant
economic factors are to be considered within the context of the business cycle and the conditions of
competition that are digtinctive to the industry.®® As instructed by the statute, we have considered the
extent to which any improvement in the state of the domestic industry is related to the antidumping duty
orders at issue and whether the industry is vulnerable to material injury if the order is revoked.®*

For the reasons stated below, we determine that revocation of the antidumping duty orders on
EMD from Greece and Japan would not be likely to lead to continuation or recurrence of material injury
to the domestic injury within a reasonably foreseeable time.

59 1
(...continued)
proceedings “the findings of the adminisirative authority regarding duty absorption.” 19 U.S.C. § 1675a(a)(1)(D). Commerce
has not issued any duty absorption determinationsin the instant reviews.

% 19 U.SC. § 1675(3)(2)(A)-(D).

6119 U.SC. §1675a(a)(3). The SAA datesthat “[cJonsistent with its practicein invegtigations, in considering the likely
price effects of importsin the event of revocation and termination, the Commission may rely on circumstantial, aswell asdirect,
evidence of the adverse effects of unfairly traded imports on domestic prices” SAA at 886.

6219 U.SC. § 1675a(8)(4).

8319 U.SC. §1675a(a)(4). Section 752(a)(6) of the Act States that “the Commission may consider the magnitude of the
margin of dumping” in making its determination in afive-year review investigation. 19 U.S.C. 8 1675a@)(6). The datute defines
the “ magnitude of the margin of dumping” to be used by the Commission in five-year review investigations as “the dumping
margin or margins determined by the administering authority under section 1675a(c)(3) of thistitle” 19 U.S.C.
§1677(35)(C)(iv). Seeds0 SAA a 887. Initsreviews, Commerce found thet revocation of the antidumping duty order would
be likely to lead to continuation or recurrence of dumping at the following margins: 77.73 percent for Mitsui, 71.91 for Tosoh
Japan, 73.30 for dl other producersin Japan, and 36.72 for Tosoh Hellas and dl other producersin Greece. EMD From Japan,
64 Fed. Reg. at 67861, EMD From Greece, 64 Fed. Reg. a 67864.

% The SAA datesthat in assessing whether the domestic industry isvulnerableto injury if the order is revoked, the
Commission “considers, in addition to imports, other factors that may be contributing to overal injury. Whilethesefactors, in
some cases, may account for the injury to the domestic industry, they may also demondtrate that an industry isfacing difficulties
from avariety of sources and isvulnerable to dumped or subsidized imports” SAA at 885.
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C. Conditions of Competition

In evaluating the likely impact of the subject imports on the domestic EMD industry, the statute
directs the Commission to consider dl relevant economic factors “within the context of the business cycle
and conditions of competition that are distinctive to the affected industry.”®®

There are two grades of EMD, alkaline and zinc chloride, which are used exclusively to produce
batteries of the same name.®® The production processes for the two types of EMD differ in that dkaline
grade requires titanium anodes, while zinc chloride grade can be made with both titanium and other types
of anodes.®” Although some foreign producers, including Tosoh, make both akaline and zinc chloride
grade EMD, the U.S. producers make exclusively alkaine grade EMD.%® Alkaine EMD istypicaly
customized to perform best in a particular battery production plant. However, dkaline EMD that meets
U.S. producers standards ***.%° In addition, high quality zinc chloride grade EMD may sdll for the same
price as dkaline grade EMD.™

The alkaline EMD market is characterized by a small number of suppliers and purchasers. There
are only eight akaline EMD producers in the world that meet the quality requirements of U.S. battery
producers — Kerr-McGee, Chemetals, Eveready, Delta (with plants in Australia and South Africa), Mitsui
Denman (with a plant in Ireland), Tosoh Japan, Mitsui Mining and Smelting (“Mitsui”), and Tosoh
Hellas.* The three domestic producers, Delta, and Mitsui Denman are the only companies that sell large
guantities of EMD in the U.S. market, where there are only four significant purchasers — Eveready,
Duracell, Rayovac, and Mutec.”? Although there are a number of akaline battery producers outside the
United States, two of the U.S. purchasers — Eveready and Duracell — produce akaline batteries in
facilities outside the United States, and are among the largest, if not the largest, consumers of akaline
EMD in theworld.” To improve EMD quality and battery performance, battery manufacturers must
work closaly with the EMD producers and test any experimental products under actual production
conditions. These considerations force EMD suppliers and purchasers to form long-term commercial
relationships.”

% 19 U.SC. § 1675(3)(4).

% CRa I-11, PR a |I-6. Eveready aleged that thereis afurther segregation of dkaline EMD into standard, high-drain, and
high-tech grades, ***. Eveready Prehearing Brief at 5-6, CRat 11-12, PR a I-7. Wedid not rely on Eveready’ sdlegationin our
andyss.

57 Tr. a 65 (J. Worthington).

B CRatl-11,1V-4,n.8& IV-7,n. 11, PRa 1-6,1V-2,n. 8, & IV-3,n. 11.

®CRa Il-13, PR at I1-6.

O Tr. a 28 (D. DeCraene) ***.

™ Tr. a 203 (G. Hooks). However, ***,

"2 petitioners’ Prehearing Brief a 23, Tosoh Prehearing Brief a 5. CRat 11-3- 11-4.
" Tr. at 36 (J. Burrows).

"“CRall-5 PRaII-3.
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EMD isusually sold under long-term contracts, each lasting for ayear or more, athough spot
purchases do occasionally occur.” The contracts usually specify a price and quantity, although ***.76

Since the origind investigation, the demand for akaline batteries in both the United States and the
rest of the world has increased rapidly, spurred by the popularity of handheld electronic devices and a
long-term shift away from zinc chloride batteries.”” Although production capacity has historicaly kept
pace with demand in the EMD industry, that did not occur during the review period. Producers have
made incremental increases in the capacity of existing plants, but no producer has built a new plant, and
the rate of the increase in capacity has been lower than the rate of increase in apparent U.S. consumption
of EMD.”® Asaresult, demand islikely to exceed the available production capacity on aworldwide basis
sometime in 2001 or 2002.7° Petitioners’ witnesses testified that they could *** 80 *** 81 However,
EMD producers proposals were contingent on large increases in prices and, even if begun immediately,
would not reach commercial levels of production until *** at the earliest.?? Petitioners' capacity
expansion proposals do not appear to be sufficient to meet the increase in demand that is likely to occur®?
and, thus, demand for EMD in the United States is likely to exceed the available supply in the foreseeable
future.

The volume of subject imports decreased immediately after the imposition of antidumping duties.
However, the volume of nonsubject imports soon began to increase, reaching a level a which nonsubject
producer Deltais consistently *** of EMD to U.S. purchasers.® These imports are necessary to serve
demand that domestic producers cannot fill.8 Nonsubject imports U.S. point-of-shipment prices have
generaly been *** than the U.S. f.0.b. plant prices; however, the delivered prices charged by Kerr
McGee, Delta, and Chemetals *** 8¢

"CRa V-6 PRa V-5.
®CRaV-7,PRaV-5.
TCRall-27 & 11-34, PR at 11-11 and |1-16.

BCRallI-1-11-2, PRat 111-1, *** and Tr. a 191 (J. Vacadaris). For example, domestic producers capacity increased ***
percent in 1998 and *** percent in the first nine months of 1999 as compared with the same period in 1998. In contrast,
gpparent domestic consumption increased by *** percent in 1998 and by *** percentin 1999. CR & PR, Table C-1.

™ Tosoh Prehearing Brief at 10; ***, in Letter from W.N. Harrell Smith, IV, to DonnaR. Koehnke, Exh. 18 (Apr. 7, 2000)
(“Kerr McGee Documents’).

80 x %%

8 Producerstypically sought *** as prerequisites for any capacity expansion. See Petitioners Posthearing Brief, Exh. J,

*k%x

82 Pdtitioners Posthearing Brief, Addendum at 13; ***,

8 This holds true both at the current rate of increase in demand, ***, which may be inflated by hoarding for the year 2000 and
asevere hurricane seeson in 1999, and at the *** rate of increase, fiveto eight percent, that Kerr McGee projected infilings at
the SEC. CR & PR, Tablel-4, Kerr-McGee 10-K Report a 9.

8 CR& PR, TableV-3.
8 Compare CR & PR, Tadlel-4with Tablelll-1.
% Compare CR & PR, TableV-3with CR& PR, FigureV-7.
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Although EMD is traded on a world-wide basis, purchasers prefer to buy localy if possible®”
Thisisdue in part to trangportation costs, which can be prohibitive.® Prices differ on aregional basis,
and are generdly highest in Japan, lower in the United States, and lower still in Europe and Asia.®®

Findly, Eveready is the only integrated producer of EMD in the United States. It consumes all of
the EMD it produces in its own battery making operations.®® Therefore, the Commission could not include
Eveready in the financial results for the domestic industry, as there was no way to convert the company’s
transfer values into actual market values®* However, Eveready’s data were included in other aggregate
domestic industry statistics.?

We do not expect the foregoing conditions of competition to change appreciably if the
antidumping duty orders are revoked. Accordingly, we find that current conditionsin the U.S. EMD
industry provide us with abasis upon which to assess the likely effects of revocation of the antidumping
duty orders within the reasonably foreseeable future.

D. Likely Volume of Subject Imports

In the original investigation, the Commission found that the volume and market share of the
subject imports increased in each year of the investigation period and, therefore, were significant.® Since
the antidumping duty orders went into effect, subject imports of EMD from Greece and Japan have been
amost completely absent from the U.S. market.®* During the review period, the volume and market
share of subject imports was extremely low in terms of both units shipped and value.®®

We note that there is some excess capacity in Greece and Japan, which could be used to increase
production of akaine EMD by as much *** ST thisyear.*® It is unlikely that the subject producers would
ship this entire volume to the United States, as they believe that demand from their existing customersis
likely to increase.®” But even if they did, there would likely be no significant effect on the volume sold by
domestic producers. U.S. purchasers are likely to use any increased volume of EMD available from

8 For example, ***. See Tosoh Corp. Posthearing Brief, Exh. 1, item 3, Table 1 (following page 7). Eveready hasapalicy of
usng U.S-made EMD initsU.S. plants. Tr. & 205-206 (G. Hooks); seealso CR at I1-17, PR at 11-7.

¥ SeeCRa Il-17, PR a II-7.
®CRall-17, PRa I1-7, Tr. a 36 (Burrows).

PO CRa lll-2, PRat 11l-1. We note that section 771(7)(A) establishes that the captive production provision, section
T71(7)(C)(iv), applies only in determinations under sections 703(a), 705(b), 733(a), and 735(b). See 19 U.SC. § 1677(7)(B).
Therefore, it does not gpply to five-year reviews pursuant to section 751(c).

% CRalll-8 n. 11, PRat Ill-4,n. 11.

%2 Data for Eveready are included unless otherwise noted in al tablesin the staff report, including those reporting domestic
industry capacity, production, shipments, and costs of production.

% Origina Determingtion, Pub. 2177 & 15.
®“CRatll-23,PRat 11-9.
S CR& PR, Tables1-3& 1-4.

% We did not include Japan Metals & Chemicals Co. in our estimate of alkaline EMD capaxity, asthat company produces
lower quaity EMD and does not produce adkdine grade EMD. CRa IV-3,n. 5; PRa IV-2, n. 5. Thethree subject producers
of dkaine EMD had a*** percent capacity utilization in thefirst three quarters of 1999. Including a***, they will have atota
capacity of approximately *** ST thisyear. See CR & PR, TablesIV-2& IV-3;CRa IV-6, PRa IV-2- V-3,

CRall-26-11-27, PR a I1-11.
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subject producers to meet the projected increase in demand, which domestic producers cannot satisfy
because they are currently producing at full capacity.®® Any remaining increase in the volume of subject
imports would be likely to result in a decrease in the volume of nonsubject imports, rather than the
domestic like product. Delta and Mitsui Denman charge *** prices *** the domestic producers on a
delivered basis, and domestic purchasers have stated their preference for U.S.-produced EMD.*® In any
event, the subject producers plan no major increases in capacity before ***.1%° Therefore, subject
producers unutilized capacity should decrease in the foreseeable future, as their current customers
needs increase.

U.S. importers' inventories of the subject merchandise were *** throughout the investigation
period. Foreign producers inventories rose from 1997 to 1998, but then fell in 1999, and were ***
percent lower in September 1999 than they were in September 1998. In light of the incipient supply
shortfal, inventories are unlikely to rise significantly in the foreseeable future.*

There do not appear to be any barriers barring shipment of subject merchandise to countries other
than the United States. Indeed, the subject producers aready have an established presence in many other
countries.102

There does not appear to be any incentive for the subject producers either to convert current
production of zinc chloride grade EMD to akaline grade or to decrease sales to third countries or the
home market in order to shift volume to the United States in the reasonably foreseeable future. Although
delivered prices for EMD in the United States are higher than in Europe or Asia, salesto the United
States would incur added duty and transportation costs that would make returns to the foreign producers
less attractive than returns on sales to existing customers in other countries’® There is aso no reason
for subject producers to reduce production of zinc chloride grade EMD in order to increase production of
akaline grade EMD for sale in the United States, since the two grades are priced at similar levels.t%* Nor
are subject producers likely to shift shipments from home or third-country markets. They currently
supply EMD to *** 195 which are likely to oppose any efforts to divert EMD from their foreign plants to
service their U.S. plants.’®® Similarly, a strategy of cutting production volume to increase sales to the
United States could also lead to supply shortfals in third markets, straining supply relationships in a market
that places a premium on long-term relationships.

% K err-McGee projected an increase in EMD demand of between five and eight percent annually for the 1999-2004 period,
which suggests an increase in demand of *** ST per year. See SEC Edgar database, Kerr-McGee 1998 10K Report, @ 9, in
Tosoh Prehearing Brief, Attachment. The only planned increase in capacity by the domegtic industry in 2000isa***. CR &
PR at I11-1. The capacity expansions discussed by domestic producers for 2001 and 2002 would similerly fal short of the
projected increasein demand. See above, notes 21 - 22.

9xx*x  CRat11-40- 11-41, PR at 11-19. Eveready has stated a preference for U.S. EMD. Tr. at 205-206 (G. Hooks).
0 CRa IV-4-I1V-7,PRaIV-2-IV-3.

101 \We note that inventoriesin the EMD industry ***. CR at 11-18, nn. 36 & 37; PR at 11-8, nn. 36 & 37.

102 e, e.9., CRa IV-4& IV-6,PRa& IV-2& IV-3.

108 CRa V-1- V-2, PRa V-1, Tr. a 193 (J. Vacadaris).

104 Ty, & 52 (D. DeCraene) & 223 (J. Vacadaris). Tosoh Corp. predicts that demand for zinc chloride grade EMD will
decrease by *** percent, and that its own production of zinc chloride grade EMD will decrease accordingly asit fecilitates
existing customers  switch to alkaline batteries. Tosoh Posthearing Brief, Att. 1 &t 6.

195 Tasoh Corp. Posthearing Brief at 3.
106 Tr. at 240 (G. Hooks).
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Accordingly, based on the facts in the record of these reviews, we conclude that the volume of
subject imports from Greece and Japan is not likely to reach significant levels within a reasonably
foreseeable time if the antidumping duty order is revoked.

E. Likely Price Effects

In the origind investigation, the Commission found that the subject imports undercut and
depressed domestic EMD prices, which fdll steadily throughout the investigation period.'*” The
Commission concluded that competition between Chemetals and Kerr-M cGee was not responsible for
declining prices because Duracell had a Buy American policy in effect that made it unnecessary for the
two U.S. producers to compete with each other on a price basis. In contrast, the Commission found that
the subject producers had an incentive to undercut domestic prices to gain the sales necessary to utilize
underutilized capacity. It found support for this conclusion in the fact that, after afire took Eveready’s
EMD plant out of operation, U.S. prices decreased, and subject imports from Japan captured the bulk of
Eveready’s business'®® even though a sudden fall in output would be expected to result in price increases.
The Commission determined that these factors indicated that subject imports depressed and suppressed
the prices for the domestic like product.

With subject imports currently at extremely low levels, the Commission’s pricing analysis in these
reviews did not yield any comparisons between the domestic like product and the subject imports, or unit
values that would allow meaningful aggregate comparisons. Other evidence on the record, however,
provides a basis for us to conclude that subject imports are not likely to undersall the domestic like
product, or significantly depress or suppress domestic prices within a reasonably foreseeable time,

After aninitia increase in U.S. prices following imposition of the antidumping duty orders,
domestic prices have generally remained stable throughout the 1990s.2%° In light of the expected shortage
of supply, if the subject producers can produce enough EMD to increase shipments to the United States,
they have no incentive to undersell U.S. producers. U.S. purchasers appear to be willing to pay the going
price to any producer that meets their specifications!'® and have solicited sales from foreign producers,
removing the need for promotional pricing.** Nor isthere any need to cut prices significantly in order to
generate sales volume. With the perception of future shortages, some purchasers aready have needs that
current suppliers do not meet. Finally, the subject producers in Greece and Japan face a disincentive
againgt aggressive pricing in the United States. ***, and are likely to seek agloba price reduction if they
receive one in the United States.*'? Therefore, negative repercussions in other markets would more than
offset any benefit gained by using large price reductions to obtain a greater volume of sales in the United
States.

197 Original Determination, Pub. 2177 a 15-16.

198 Original Determination, Pub. 2177 a 18-19.

1 CRall-5& I1-33, PRat 11-3& 11-15.

10 CRat11-13, PR at 11-6.

11 CR& PR, Tablesll-4 & 1V-1; Eveready Prehearing Brief &t 16.

"2 CRat 11-27 - 11-28, PR at 11-12. See also Tosoh Posthearing Brief a 3. Eveready’s head of purchasing testified that
prices for EMD in Europe and Asiadid not influence the prices that the company paid in the United States. Tr. at 241 (G.
Hooks). However, he attributed this disconnect to the fact that Eveready buys only from domestic producersin the United
States and only from non-U.S. producers outside the United States. This Situation would changeif the order were removed and
Eveready *** order EMD from Greece. ***.
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Increased shipments of subject merchandise to the United States are not likely to depress or
suppress overall pricing levelsto asignificant degree. Although an increase in total supply could reduce
the price a which supply and demand reached equilibrium in a static market, demand for EMD is
increasing. Consistent with our conclusion that subject imports would fill increased demand that domestic
producers cannot meet, we conclude that prices for subject imports would not significantly affect prices
for the existing volume of sales.

Finally, we note that producers of the subject merchandise face the same incentives as any
producer to increase profits by raising prices where possible, and that the impending EMD shortage would
likely lead to an increase in prices. ***113, |t islikely that the subject producers will attempt to initiate this
process by seeking price increases from their existing customers. In this context, it is unlikely that they
would smultaneoudly offer lower prices to U.S. customers.

For the foregoing reasons, we find that revocation of the antidumping duty orders would not be
likely to lead to significant underselling by the cumulated subject imports of the domestic like product,
or to significant price depression and suppression, within a reasonably foreseeable time.

F. Likely Impact

In the original investigation, the Commission noted that Kerr-McGee converted from graphite to
titanium anodes in 1985 and Chemetas' predecessor, Foote Minerd Co., only began production in
1986.1* The Commission found that the domestic industry’s attempts to maintain production levels and
market share had caused shipment and production data to improve dightly. However, these
improvements had been accompanied by a decrease in both average unit values and operating margins.***

The record in these reviews indicates that the domestic industry’ s operating margins have
improved *** since the original investigation, moving from aloss position to *** of profitability.*® This
has occurred because the industry’ s unit costs have *** as the last year of the original investigation
period, while average unit values are *** higher.!’ Theindustry’s capacity *** aslarge, while
production has ***. Asaresult, capacity utilization is greater, and has reached the point at which the
industry is producing at full capacity. The number of production workers and hours worked is also
greater than at any point during the origina investigation period.18

Thereislittle information on the record that would suggest that the industry is vulnerable!® The
domestic industry appears to be highly competitive with world suppliers. Purchasers rate Kerr-McGee as

113 %% %

114 Original Determination, Pub. 2177 & 9.
115 Original Determination, Pub. 2177 a 9-10.
16 CR& PR, Tablel-1.

17 Compare CR & PR, Tablel11-6 with Fina Report to the Commission (confidential version) at A-42, Electrolytic
Manganese Dioxide From Greece and Japan, Invs. Nos. 731-TA-406 & 408 (Find).

18 CR& PR, Tablel-1.

119 Thefinal comments on new information submitted by Tosoh Corp. improperly referenced information that was not on the

adminigrative record. In accordance with section 207.68(b) of the Commission’s Rules of Practice and Procedure, we
disregarded such informetion in reaching our fina determination. See 19 C.F.R. § 207.68(b).
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producing *** 120 and recognize that Chemetals ***.12! The domestic producers are operating at full
capacity and over the period of review have been drawing down inventory levels!?? Theindustry’s
operating profits were *** during the review period, as was amost every other performance indicator
normally considered by the Commission.?® Given the likelihood of an EMD shortage in the reasonably
foreseeable future, demand islikely to remain strong and the industry’s condition is likely to remain strong
or *k% .

Thisimprovement in the industry’s condition appears to have begun with price increases that
followed the imposition of antidumping duty ordersin 1989. The prices charged by Kerr-McGee and
Chemetals increased by *** percent, from *** per short ton in 1988 to *** per short ton in 1991.124 We
conclude that this initial improvement is related to the antidumping duty orders. However, the volume of
nonsubject imports rose along with the prices. After smaller increasesin 1989 and 1990, the volume of
nonsubject imports increased threefold in 1991, spurred by the entry of EMD from Ausgtraliainto the U.S.
market and the quintupling of the volume of EMD imported from Ireland.’?> By 1994, nonsubject imports
had attained a market share *** than subject imports had held at their pesk in 1988.12° The domestic
industry not only survived this challenge, but prospered. By 1997, it had gained back some of the market
share lost to nonsubject imports and was operating at *** profit margins.*?” This performance indicates a
further strengthening in the domestic industry, as witnessed by the ability of both Kerr-McGee and
Chemetals to increase their output and improve the quality of their EMD to world-class levels.

Therefore, we conclude that pre-order conditions will not recur if the order islifted. Prior to the
original investigation period, Japanese producers were “the predominant suppliers of EMD in the U.S.”128
The U.S. producers had only recently entered the market for high-quality alkaline EMD, and could not
match the quality of the Japanese product.'?® The situation has since changed. As noted above, U.S.
producers can now match Japanese quality,**° have increased their capacity, and have reached *** levels
of profitability. Therefore, we do not expect subject imports to have the same effect that they did during
the origind investigation period.

In light of global supply limitations, the parity between domestic EMD and EMD from the subject
countries, and the EMD purchasers' preference for sourcing locally, we conclude that the subject imports
are unlikely to have a significant negative effect on domestic producers’ production or market share.
There is no evidence that domestic producers costs of production ***, and subject imports are unlikely to

120 See CR &t 11-40, PR @t 11-19; ***,

21 CRat1-13,n. 22, PR at 11-6, n. 22,

122 CR& PR, Tables|II-1 & 111-3.

122 Spe CR & PR, TablesllI-1, 111-2, 111-4 & 111-5.

24 CRatll-5 PRatI1-3.

125 Chemetds & Kerr-McGee Response to the Notice of Ingtitution, Exh. 2 (June 22, 1999).
126 Petitioners’ Response to the Notice of Ingtitution, Exh. 2.

121 CR& PR, Tablel-1.

128 Origina Determination, Pub. 2177 at 17. At that point, subject producers’ production capacity was*** that of domestic
producers. S Origind Staff Report, Tables6, 16 & 17.

129 Original Determination, Pub. 2177 at 9-10, 19-20.

1%0 Subject producers akaline EMD capacity isnow *** than domestic producers capacity. CR & PR, Tableslll-1, IV-2&
IV-3.
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suppress or depress prices to a significant degree. Therefore, subject imports are unlikely to have a
significant negative effect on the financial performance of the domestic industry if the orders are revoked.

Finally, we find that subject imports are not likely to have a significant negative effect on the
domestic industry’ s existing development and production efforts. ***.131 Finally, we note that the U.S.
battery producers have in the past sought to invigorate competition by helping lower quality producers to
improve their product.*2 Therefore, we expect that U.S. purchasers will continue to work with domestic
EMD producers to devel op derivative or more advanced versions of the domestic like product even if the
orders are revoked.

Accordingly, based on the record in these reviews, we conclude that if the antidumping duty
orders are revoked, subject imports from Greece and Japan would not be likely to have a significant
adverse impact on the domestic industry within a reasonably foreseeable time.

CONCLUSION
For the foregoing reasons, we determine that revocation of the antidumping duty order on imports

of EMD from Greece and Japan would not be likely to lead to continuation or recurrence of material
injury to the U.S. EMD industry within a reasonably foreseeable time.132

13Lxx% T, gt 189 (G. Bohlke).
132 Original Determination, Pub. 2177 a 17, n. 54.
133 Commissioner Bragg dissenting.
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DISSENTINGVIEWSOF CHAIRMANLYNN M. BRAGG

Based upon the record in these investigations, | find under section 751(c) of the Tariff Act of
1930, as amended (“the Act”), that revocation of the antidumping duty orders on electrolytic manganese
dioxide (“EMD”) from Greece and Japan would be likely to lead to the continuation or recurrence of
material injury to an industry in the United States within a reasonably foreseeable time. | therefore
dissent from the determination of the mgority.

As a dtarting point, | recognize that the record indicates that the U.S. market islikely nearing a
supply shortfal.! However, even accepting that the volume of subject imports will increase in response to
any supply shortfall, the record indicates that subject producers have both the ability and incentive to ship
asignificant volume of EMD into the U.S. market above and beyond the volume necessary to cover any
likely supply shortfal, and as discussed below, such imports will likely undersell the domestic like product
resulting in significant negative price effectsin the U.S. market. As aresult, domestic producers will
likely experience declining financial performance and a decreased ability to expand production capacity to
meet growing EMD demand in the U.S. market.

l. DOMESTICLIKE PRODUCT AND DOMESTIC INDUSTRY
A. DOMESTIC LIKE PRODUCT
Initsfina sunset review determinations, Commerce defined the scope of the EMD orders as:

electrolytic manganese dioxide (“EMD”). EMD is manganese dioxide (MnO,) that has
been refined in an eectrolysis process. The subject merchandise is an intermediate
product used in the production of dry-cell batteries. EMD is sold in three physical forms,
powder, chip, or plate, and two grades, akaline and zinc chloride. EMD in dl three forms
and both gradesis included in the scope of the order.

Initsorigina determinations, the Commission found “the minor physica differences between zinc
chloride grade, akaline grade, titanium anode, and imported graphite anode EMD to be insufficient bases
for separate like product treatment.”? Therefore, it found that the domestic like product for the subject
merchandise consisted of al EMD. None of the parties to these reviews has contested the origina like
product finding, and the record contains no evidence suggesting that a different like product definition
would be more appropriate®

In performing my like product analysis, | begin with Commerce's scope determination and look to
see if there are clear dividing lines among possible like products. In thisregard, | consider whether
different types of products represent a“continuum” of articles within one like product rather than
separate like products. In thisreview, | define the like product to include all EMD.

! petitioners Posthearing Brief a Exh. K at 8 (***).

2 Electrolytic Manganese Dioxide from Greece and Japan, Invs. Nos. 406 & 408 (Find), USITC Pub. 2177 a 7 (April 1989)
(“Origina Determination”).

8 SeCRat 1-10-1-16, PR at 1-6-1-9.
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B. DOMESTIC INDUSTRY

Section 771(4)(A) of the Act defines the relevant industry as the “domestic producers as awhole
of alike product, or those producers whose collective output of the like product constitutes a major
proportion of the total domestic production of that product.”* In defining the domestic industry, the
Commission’s genera practice has been to include in the industry producers of al domestic production of
the like product, whether toll-produced, captively consumed, or sold in the domestic merchant market,
provided that adequate production-related activity is conducted in the United States.®

Based upon my domestic like product finding above, | define the domestic industry as al domestic
producers of EMD.

C. RELATED PARTIES

Having defined the domestic industry as al domestic producers of EMD, | turn to the issue of
whether appropriate circumstances exist to exclude any domestic producer from the domestic industry as
arelated party. The related parties provision, 19 U.S.C. § 1677(4)(B), dlows for the exclusion of certain
domestic producers from the domestic industry for the purposes of an injury determination. Applying the
provision involves two steps. Firgt, the Commission must determine whether a domestic producer meets
the definition of arelated party.® Second, if a producer is arelated party, the Commission may exclude
such a producer from the domestic industry if “appropriate circumstances’ exist.’

Exclusion of areated party iswithin the Commission’s discretion based upon the facts presented
in each case.® The rationale for the related parties provision is the concern that domestic producers who
are related parties may be shielded from any injury that might be caused by the subject imports.®

The record indicates that ***, a domestic producer of EMD, was aso an importer of *** during

*19U.SC. §1677(4)(A).

® See eq., Sainless Sted Wire Rod from Germany, Itely, Japan, Korea, Spain, Sweden, and Taiwan, Invs. Nos. 701-TA-
373, 731-TA-769-775 (Find), USITC Pub. 3126, at 7 (September 1998); Manganese Sulfate from the People' s Republic of
Ching, Invs. Nos. 731-TA-725 (Find), USITC Pub. 2932, & 5 & n.10 (November 1995) (“the Commisson has generdly
included toll producersthat engage in sufficient production-related activity to be part of the domestic industry”); Oil Country
Tubular Goods from Argentina, Audtria, Italy, Japan, Korea, Mexico, and Spain, Inv. Nos. 701-TA-363 and 364 and 731-TA-
711-717 (Find), USITC Pub. 2911 (August. 1995) (not including threadersin the casing and tubing industry because of “limited
levels of capitd investment, lower levels of expertise, and lower levels of employment”).

5 Section 771(4)(B), 19 U.S.C. § 1677(4)(B).

719U.SC. §1677(4)(B).

8 See Torrington Co. v. United States, 790 F. Supp. at 1168; Sandvik AB v. United States, 721 F. Supp. 1322, 1331-32
(CIT 1989), &ff’d without opinion, 904 F.2d 46 (Fed. Cir. 1990); Empire Plow Co. v. United States, 675 F. Supp. 1348, 1352
(CIT 1987).

9 See Toarrington Co., 790 F. Supp. at 1168; Empire Plow Co., 675 F. Supp. at 1353-54; S. Rep. No. 249, 96th Cong. 1st
Sess. at 83 (1979) (“wherea U.S. producer isrelated to aforeign exporter and the foreign exporter directs his exportsto the
United States so as not to compete with hisrelated U.S. producer, this should be a case where the I TC would not consider the
related U.S. producer to be apart of the domestic industry”).
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the review period,’® which makes it arelated party by definition.’* However, the record also indicates
that the volume of subject imports ***, thus indicating that *** primary interests lie in domestic production
and not importation.*? Accordingly, | determine that appropriate circumstances do not exist to exclude
*** from the domestic industry as arelated party.

1. CUMULATION
A. ANALYTICAL FRAMEWORK

As st forth in previous views, in considering whether to cumulate subject importsin a sunset
review, | first assess. (1) whether the reviews were initiated on the same day; and (2) the likely
reasonable overlap of competition among subject imports and between subject imports and the domestic
like product, in the event the orders are revoked.*3

If, as aresult of the foregoing assessment, | determine that subject imports are amenable to
cumulation, | then proceed to examine whether the statutory exception precludes cumulation of such
imports that are otherwise amenable to cumulation.

Upon review of the record in these reviews, | find, as discussed below, that there islikely to be a
discernible adverse impact to domestic EMD producers as result of revocation of each subject order
individudly. | therefore cumulate subject imports from Greece and Japan.

B. REASONABLE OVERLAP OF COMPETITION

The record indicates that the subject imports from Greece and Japan and the domestic like
product are fungible!* The record also indicates that U.S. sales of Greek and Japanese subject imports
and the domestic like product are now and would likely continue to be made through similar channels of
distribution.*® In addition, Greek and Japanese subject imports and the domestic like product are likely to
be sold by U.S. producers and importersin all areas of the United States.'®

Based upon dl the foregoing, | find alikely reasonable overlap of competition among subject
imports from Greece and Japan and the domestic like product in the event of revocation.

C. DISCERNIBLE ADVERSE | MPACT

W CRatlll-4, PRaII-3.

1 Seesection 771(4)(B)(i) of the Act, 19 U.S.C. § 1677(4)(B)(I). *** accounted for *** percent of U.S. production of
EMDin1998. CRand PR at Tablel-2.

2CRat l11-4-111-6, PR at I11-3; CR at 111-2, PR at 111-1.

13 Sep Separate Views of Chiairman Lynn M. Bragg Regarding Cumulation in Sunset Reviews, Potassium Permanganate from
Chinaand Spain, Invs. Nos. 731-TA-125-126 (Review), USITC Pub. 3245 (October 1999) at 27-30; Separate Views of
Chairman Lynn M. Bragg Regarding Cumulation, Brass Sheet and Strip from Bravzil, Canada, France, Germany, Italy, Japan,
Korea, the Netherlands, and Sweden, Invs. Nos. 701-TA-269 and 270 (Review) and 731-TA-311-317 and 379-380 (Review),
USITC Pub. 3290 (April 2000) at 27-32.

“CRatll-42, PR a 11-19; CR at 11-40-11-41, PR at 11-19.

B CRat1-15 PRa I-9.

BCRall-9 PR -4
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1. GREECE

Based upon the sole Greek EMD producer Tosoh Hellas' most recent capacity utilization rates
and an optimal capacity utilization rate of *** percent, Tosoh Hellas currently has the ability to produce an
additiona *** short tons of EMD which potentialy could be made available for export to the U.S. market,
and which is equivalent to over *** percent of 1998 apparent U.S. consumption and nearly *** percent of
1998 domestic EMD production.?” The record therefore indicates that, in the event of revocation, Tosoh
Héllas has the ahility to ship a sgnificant volume of subject imports into the United States. The record
aso indicates that Tosoh Hellas is qudified to supply ***, and in fact recently shipped a smal volume of
subject merchandise to *** .18

In addition, subject imports from Greece would likely undersell the domestic like product in the
event of revocation. Subsequent to the issuance of the order at issue, subject imports from Greece have
been nearly absent from the U.S. market.!® Therefore, the most reliable pricing information on the record
is the pricing information from the original investigation. And based upon the original pricing data, the
record indicates that subject imports from Greece would likely undersdll the domestic like product in the
event of revocation.?

Based upon the foregoing, | determine that in the event of revocation subject imports from
Greece will likely have a discernible adverse impact on the domestic EMD industry. Accordingly, | find
that subject imports from Greece are amenable to cumulation.

2. JAPAN

Based upon the most recent Japanese capacity utilization rates and an optimal capacity utilization
rate of *** percent, Japanese EMD producers currently have the ability to produce an additional ***
short tons of EMD which potentially could made available for export to the U.S. market, and which is
equivalent to over *** percent of 1998 apparent U.S. consumption and nearly *** percent of 1998
domestic EMD production.?* In addition, the record indicates that Japanese producers production
capacity will increase by *** short tons in the near term, thus bringing the volume of potential Japanese
EMD available for shipment to the United States to over *** short tons, which is equivaent to over ***
percent of 1998 apparent U.S. consumption and over *** percent of 1998 total domestic EMD
production.??

The record aso indicates that subject imports from Japan would likely undersdll the domestic like
product in the event of revocation. Subsequent to the issuance of the order at issue, subject imports from

Y'CRand PR a TableIV-2; CRand PR a Table|-4; CR and PR at Tablelll-1. | note that respondents argue that their

“idedl capacity utilization rate’ is***. Tosoh Prehearing Brief at 11. However, asrecently as 1998, Tosoh Hellas operated at a
capacity utilization rate of ***, and a the time of the origind investigation, Tosoh Hellas' capacity utilization rate was as high as
*** percent. Tosoh Prehearing Brief a 11; Originad CR at A-52.

¥ CRand PR a Tadlell-4; CRa 11-23, PR at 11-10.

P CRatll-23,PRat 11-9.

2 Origina Determination a 15-21.

2 CRand PR a TableIV-3; CRand PR & Table|-4; CR and PR & Tablelll-1. Therecord indicatesthat in 1999 Tosoh
Japan operated near *** percent capacity utilization. Tosoh Prehearing Brief a 42.

2 CRat IV-6; CRand PR a Table1-4; CRand PR a Tablell1-1.
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Japan have been nearly absent from the U.S. market.2 Therefore, the most reliable pricing information
currently on the record is the pricing information from the original investigation. And based upon the
origina pricing data, the record indicates that subject imports from Japan would likely undersdll the
domestic like product in the event of revocation.?*

Based upon the foregoing, | determine that in the event of revocation subject imports from Japan
will likely have a discernible adverse impact on the domestic EMD industry. Accordingly, | find that
subject imports from Japan are amenable to cumulation. | therefore cumulate subject imports from
Greece and Japan in performing my anaysis.

[1. REVOCATION OF THE ORDERS ON EMD FROM GREECE AND JAPAN IS
LIKELY TOLEAD TO THE CONTINUATION OR RECURRENCE OF
MATERIAL INJURY WITHIN A REASONABLY FORESEEABLE TIME

A. L EGAL STANDARD

In afive-year review conducted under section 751(c) of the Act, Commerce will revoke an
antidumping duty order unless: (1) it makes a determination that dumping is likely to continue or recur; and
(2) the Commission makes a determination that revocation of an order “would be likely to lead to
continuation or recurrence of materia injury within a reasonably foreseeable time.”?®> The Uruguay
Round Agreements Act (“URAA”) Statement of Administration Action (“SAA™) provides that “under
the likelihood standard, the Commission will engage in a counter-factual analysis; it must decide the likely
impact in the reasonably foreseeable future of an important change in the status quo — the revocation [of
thefinding] . . . and the eimination of its restraining effects on volumes and prices of imports.”¢ Thus,
the likelihood standard is prospective in nature. The Statute states that “the Commission shal consider
that the effects of revocation . . . may not be imminent, but may manifest themselves only over alonger
period of time.”?” According to the SAA, a“‘reasonably foreseeable time’ will vary from case-to-case,
but normaly will exceed the ‘imminent’ time frame applicable in athreat of injury analysis’ in
antidumping and countervailing duty investigations.

Although the standard in five-year reviews is not the same as the standard applied in origina
antidumping or countervailing duty investigations, it contains many of the same fundamental elements.
The statute provides that the Commission is to “consider the likely volume, price effect, and impact of
imports of the subject merchandise on the industry if the [orders are] revoked.”?° It directs the
Commission to take into account its prior injury determination, whether any improvement in the state of
the industry is related to the order under review, and whether the industry is vulnerable to material injury
if the order is revoked.”3°

BCRall-23, PRa I1-9.

2 Origina Determination a 15-21.

25 19U.SC. § 16754(4).

% URAA SAA, H.R. Rep. No. 103-316, vol. |, at 883-84 (1994).
2719U.SC. § 167593)(5).

2 SAA at 887.

219U.SC. 16754(3).

D1d.
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For the reasons set forth below, | determine that revocation of the antidumping duty orders on
EMD from Greece and Japan would be likely to lead to the continuation or recurrence of material injury
to the domestic industry within a reasonably foreseesble time.

B. CONDITIONSOF COMPETITION

In evaluating the likely impact of the subject imports on the domestic industry if the orders are
revoked, the statute directs the Commission to evaluate al relevant economic factors “within the context
of the business cycle and conditions of competition that are distinctive to the affected industry.”3? In
performing my analysis under the statute, | have taken into consideration the following conditions of
competition for EMD.

Firg, the U.S. EMD market has an extremely small number of buyers and sellers.3? Therefore,
revocation of the orders has the potential to shift the short run balance between supply and demand in
favor of EMD buyers.®

Second, EMD purchasers and producers strive to maintain long-term relationships with each
other.

Third, demand for batteries is increasing in the United States and around the world, especidly for
smaller batteries used in handheld electronics, with a consequent increase in demand for EMD.34

Fourth, the record indicates that the U.S. market is likely nearing a supply shortfall.*s

Fifth, domestic and subject producers have the ability to supply al quality levels of EMD
consumed in the United States.*® Although the record indicates that *** .57

Sixth, nonsubject imports are priced in the same range as domestically produced merchandise and
play an increasingly important role in the domestic market.®

Seventh, EMD prices are highest in Japan, somewhat lower in the United States, and lower till in
the rest of the world. Thus, foreign producers have an incentive to sell EMD into the U.S. market.*

Eighth, U.S. dry cell battery producers and the domestic market in which they compete are the
largest and most technologicaly advanced in the world.*° Since foreign EMD producers must keep up
with the latest technological developments, they have a strong incentive to sdll their product in the U.S.
market.*

Ninth, U.S. EMD producers have no viable aternative to salling in the United States, since the
other mgjor EMD markets in Europe and Japan have tariff barriers to entry, and an EMD plant cannot be
used to make other products.*?

%19 U.SC.§ 1675a8)(4).

%2 pdtitioners Prehearing Brief a 23; Tosoh Prehearing Brief at 5.
BCRall-1, PRat -1

34 Tosoh Posthearing Brief at 3.

% ptitioners Posthearing Brief a Exh. K a 8 (***).

% CRand PR a Tablell-4.

37 xx*

38 xx %

% Petitioners Posthearing Brief, Question Responses at 31.
“0 Petitioners’ Prehearing Brief at 2.

“1 Ptitioners Prehearing Brief a 24.

“2 Ptitioners Prehearing Brief a 26.
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Finaly, once EMD producers have quaified with a given purchaser, there is a high degree of
substitution among EMD producers quaified with the given purchaser.#® In this context, price becomes
an important factor affecting purchasing decisions.**

C. LIKELY VOLUME OF SUBJECT | MPORTS

In evaluating the likely volume of imports of subject merchandise if the orders under review are
revoked, the Commission is directed to consider whether the likely volume of imports would be significant
either in absolute terms or relative to production or consumption in the United States.*> In doing so, the
Commission must consider “dl relevant economic factors,” including four enumerated factors: (1) any
likely increase in production capacity or existing unused production capacity in the exporting country; (2)
existing inventories of the subject merchandise, or likely increases in inventories; (3) the existence of
barriers to importation of the subject merchandise into countries other than the United States; and (4) the
potential for product shifting if production facilities in the foreign country, which can be used to produce
the subject merchandise, are currently being used to produce other products.*®

The record indicates that subject producers from Greece and Japan currently have, or will shortly
have, the ability to produce an additiona *** short tons of EMD which potentialy could be made available
for export to the U.S. market, and which is equivalent to *** percent of 1998 apparent U.S. consumption
and nearly *** percent of 1998 domestic EMD production .#’

The record aso indicates that, in the event of revocation, subject producers will have both the
ability and incentive to shift sales from current clientsto U.S. clients, further increasing the potential
volume of subject imports available for export to the United States.*® Subject producers contend that they
would not abandon exigting clients in order to supply U.S. demand.*® However, during the origina
investigation subject producers did in fact shift sales from non-U.S. purchasers to U.S. purchasers, thus
indicating both an ability and willingness to re-direct sales from existing purchasers to the U.S. market in
the event of revocation.*®

More recent factual information also evidences subject producers ability to re-direct sales to the
United States. Tosoh Hellas indicated that *** of its production is under one-year contracts.>* Tosoh
Hellas would therefore have the ability to shift sales to the U.S. market when its current contractual

“CRat11-38, PRa II-17.

“CRat1l1-39, PRa I1-18.

*19U.SC.8 1675a3)(2).

% 19U.SC. § 167543)(2)(A)-(D).

“CRand PR a TableIV-2; CRand PR & Table1V-3; CRa IV-6, PR a IV-3; CRand PR a Table|-4; CR and PR a Table
-1.

8 Respondents claim that their capacity utilization rates are congtrained by having to service customers with differing EMD
specifications. Tosoh Prehearing Brief at 11. I so, subject producers could choose to shift sdes away from severa smaler
purchesersto afew large U.S. purchasersin an effort to increase their EMD production efficiency and capacity utilization rates.

“ Tosoh Prehearing Brief a 25.

%0 Origina CR a A-52-A-53.

51 Tosoh Posthearing Brief at 8.
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commitments expire. In addition, the custom in the Japanese market is to rely upon informal contracts,
thus indicating that Japanese subject producers have an immediate ability to shift their considerable sales
of EMD destined for non-Japanese markets to the United States.>?

| therefore determine that, based upon the subject producers ability to significantly increase the
volume of subject imports into the United States and the incentives to obtain higher pricesin the U.S.
market while servicing afew large, technologically sophisticated purchasers, revocation of the
antidumping duty orders will likely result in significant volumes of subject imports from Greece and Japan.

D. LIKELY PRICE EFFECTS OF SUBJECT | MPORTS

In evaluating the likely price effects of subject imports if the antidumping duty orders are revoked,
the Commission is directed to consider whether there is likely to be significant underselling by the subject
imports as compared with the domestic like product. The Commission must also consider whether the
subject imports are likely to enter the U.S. at prices that would have a significant price depressing or
suppressing effect on the domestic like product.>3

Due to the near absence of subject importsin the U.S. market subsequent to the issuance of the
orders, there islittle current evidence upon which to make price comparisons between domestic EMD and
subject imports. Nonetheless, | have considered al relevant economic factors within the context of the
business cycle and the conditions of competition distinctive to the industry. Asinstructed by the statute, |
have aso considered the extent to which any improvement in the state of the domestic industry is related
to the antidumping duty orders at issue and whether the industry is vulnerable to materia injury if the
order is revoked.

During the origina period of investigation, subject imports were found to have depressed and
undercut domestic EMD prices, with aresulting adverse impact on the domestic industry.>* Following
imposition of the antidumping orders at issue, the average price obtained by domestic EMD producers
rose by *** percent in the first two years.>® Subsequently, domestic EMD prices have been relatively
flat, until recently when they have trended dightly lower as a result of increased competition from non-
subject imports.®®

In this context, *** has indicated that it believes domestic prices are currently too high and that it
*** g that it will be able to obtain subject EMD at “reasonable prices.”®” It is therefore apparent that
*** will attempt to use subject imports to leverage prices for the domestic product lower. This
determination is further supported by record evidence indicating that revocation of the orders has the
potential to shift the short run balance between supply and demand in favor of EMD purchasers.5® U.S.
EMD purchasers therefore will have both the ability and incentive to utilize unfairly priced subject imports
to decrease the price of domestic EMD in the event of revocation.

| therefore conclude that given the high degree of substitution among qualified purchasers and the

52 Tosoh Posthearing Brief a 8. Japanese producers exports to markets other than the United States totaled *** short tons
in1998. CRand PR a TableV-3.

519 U.SC. § 1675a(3)(3).

54 Origina Determination a 15-21.

S CRal1-23.

% CRa V-6-V-25, PR a V-5-V-9; CR a 11-33, PR a |1-15.

57 k%%

®CRall-1,PRat II-1.
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importance of price in purchasing decisions, the likely significant volume of subject imports will result in
likely significant negative price effects to the domestic industry in the event of revocation.

E. LIKELY IMPACT OF SUBJECT IMPORTS

When considering the likely impact of subject imports, the Commisson is to consider al relevant
economic factors likely to have a bearing on the state of the industry in the United States, including: (1)
likely declines in output, sales, market share, profits, productivity, return on investments, and utilization of
capacity; (2) likely negative effects on cash flow, inventories, employment, wages, growth, ability to raise
capital, and investment; and (3) likely negative effects on the existing development and production efforts
of the industry, including efforts to develop a derivative or more enhanced version of the domestic like
product.>®

As discussed above, revocation of the antidumping duty orders would be likely to lead to
significant increases in the volume of subject imports at prices that likely would cause price depression
and subsequent erosion of the domestic industry’s profitability. In turn, these declines would likely result
in critica worker layoffs, idling of plant capacity, and the inability to make capital expenditures and fund
research and development essentia to product development and sales, al of which will significantly
impede the ability of domestic producers to compete in the U.S. market.

Accordingly, | conclude that if the antidumping duty orders on subject imports from Greece and
Japan are revoked, the likely significant volumes of subject imports would likely result in significant
negative price effects, and thus have a likely significant adverse impact on the domestic industry within a
reasonably foreseeable time.

V. CONCLUSION
Based upon the foregoing, | find that revocation of the antidumping duty orders on EMD from

Greece and Japan would be likely to lead to continuation or recurrence of material injury to the domestic
EMD industry within a reasonably foreseeable time.

519 U.SC. § 1675a(8)(4).
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