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PROCEEDIL NGS
JIMELDER If you haven't taken a seat,
pl ease do so. M nane is JimElder. I'mthe
facilitator for the neeting today, the Public Meeting
on Cooling Water Intake Structures and Adverse

Environnental |npacts resulting therefrom

First of all, we have a few nane tags at the
table. If there's anybody in the roomfromthese
organi zations, | strongly encourage you to cone forward

and sit there. We're mssing the representative from
the U S. Departnent of Energy, from Peconic Baykeeper,
Maryl and State, American PetroleumlInstitute. Anybody
fromthose organi zations present? Apparently not.
Maybe they'll conme later. W have sonebody who's
willing to admt their affiliation.

At this tinme, I'd like to turn the neeting
over to JimPendergast. Jimis the Director of the
Permts Division at EPA, and he's going to present the
wel come and get things started for today's neeting.

Ji n®?

JI M PENDERGAST: First of all, wthout a
m crophone, | just want to check and nmake sure ny voice
is carrying to the back of the room Everyone, can you
hear nme? Ckay. Geat. |If | start to fade out, please
give nme the high sign, and I'll speak up. | have a
little bit of a sore throat, and |I'mnot sure exactly
how I ong I'"'mgoing to be able to talKk.

First of all, let ne offer ny welcone to you
all today. Today is the first of several Public
Meetings that we're going to be having on this topic,

t he devel opnent of this proposed rule. This is the
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rule that deals with cooling water intake structures
and how we inplenent Section 316(b) of the Cl ean Water
Act .

The focus of the neeting today is to discuss
t he adverse environnental inpact that could result from
cooling water intake structures and also the structure
of the regulatory framework that we are considering
here how to deal with this today.

W're going to talk about the draft of the
framewor k and our ideas on this. W wll get your
i deas on what it should be doing and how we coul d be
doing it better. W'IlIl talk about the framework a
little bit later. The discussion today, is going to be
divided into three separate peri ods.

The first is the period on the framework

where we will discuss the overall approach. 1In there |
know that you're going to be eager and, | predict,
asking very strong technical questions. W'I|l be

asking you to hold that for the second and third
di scussions, in which we'll be describing the
environnental criteria that we'll be tal king about on
how to describe matters of environnental effect and
al so plant characteristics on howthis is occurring.
In preparation for all the fol ks that have
not spent their last two or three years | ooking through
this part of the statute, is that 316(b) tal ks or says
in the Act that any standards established pursuant to
Sections 301 or 306 of the Act, applicable to a point
source, shall require the |ocation, design
construction and capacity of the cooling water intake
structure to reflect the best technol ogy available to
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m nim ze adverse environnental inpact. That's pretty
much straight out of the | aw

This is the part of the law that we're
tal king about inplenenting with the draft regulation
that we're working on. This is what we'll be focusing
on today.

In the overall regulatory process, we’ve got
three general stages and we’'re going [inaudible] on the
first stage especially. This is where we're collecting
the information to try and scope out, what is the
i ndustry that we're tal king about?; what is the
potential inpact fromthere?, what are the things that
we need to know about to develop a draft rule?

The second stage will be to propose rule,
based upon input fromthe Public Meetings that we're
havi ng, and based upon input fromthe information
col l ection processes that we're going through. W'l
get to them |l ater, hopefully.

Finally, we'll talk about the third action is
behavi or, based upon eval uating the coments about the
proposal to take the final actions with respect to the
proposed regulation [inaudible]. In the first stage,
there are two activities. The first is the collection
of information, and this is where we've been spending a
| ot of the tine over the |ast few years. W're
review ng studies that have been conducted, primrily
inthe late '70s and early "80s, with respect to 316(b)
i npacts of the planning and we’re also taking a | ook at
t he new technol ogy that are avail able and al so
af f or dabl e.
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We are devel oping an industrial questionnaire
in two parts. First is the screener questionnaire which
goes out to people who have intake structures, not in
public facilities, but at [inaudible]. W hope to have
the screener questionnaire approved and out sonetine in
late July.

Fromthat information, we'll be able to
refine and get out a detail ed questionnaire that wll
be | ooking for the type of information on intake
structures and on the cost and what information on
benefits that facilities m ght have. W hope to have a
detail ed questionnaire out sonetine in Cctober of '98.
O course, that's contingent upon getting the screener
out and getting the input fromthat.

We're al so thinking about doing sone site
visits, going out taking a |look on site, see what type
of intake structures exist, what type of mtigative
actions have been taken to prevent the entrai nnment and
al so the i npingenent of organisns on the intake
structures, and we hope to be able to do those studies,
those site visits, starting sonetine this sumer noving
into the fall, next fall.

Let nme give you a sense in terns of what we
know so far of the scope of what we're taking a | ook
at. W're taking a look at information fromthe 1982
Census of Manufacturers, taking a |ook at the types of
industry that are likely to have cooling water intake
structures that are relatively |arge.

The industry typically stratifies in the way
that we have seen out here, that a | arge anmount of
cooling water, it should be no surprise, is used by the
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traditional steamelectric utilities, and they
manufacture it into the generation of electrical power.
There are also other types of industries that use
cooling water to sone significant degree, and these are
the ones that are showi ng up here.

These are the ones that we're going to be
taking a look at in the screener, not the traditional
steamelectric utilities, because we do know how nuch
wat er that they take, and we have sone information on
them But these are the ones that we're going to be
taking a strong |l ook at right now, our thoughts are, as
part of this proposed role.

All the technical details that we're talking
about, the approaches we'll be going through at the
Public Meeting today. Again, any of the techni cal
details and adverse environnental inpact of the plant
characteristics, we're going to ask you to hold your
t hought s and your questions on that until we get to
that part of the agenda. Frankly, you ask ne a
techni cal question, 1'lIl defer to those fol ks any how.
So this will nmake things go a little bit snoother
around here.

| amlooking forward to the discussions, the
gi ve and take, the sharing of information is very
inportant for us in terns of devel oping a proposed
rule. We need to have this information, and we need to
have these thoughts. As you all know fromthe history
of rule making, it's better to have these thoughts out
in the open up-front. W know about it; we get the
information, rather then having to deal with them as
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last mnute coments the day before the comment period
ends on a proposed rule.

We're going to be tal king about the draft
regul atory framework today, which I'l|l describe to you
in afewmnutes. That franework is a little bit
novel. It's designed to set up a process to allow the
site-specific characteristics to be brought into
consi deration and accounted for when i ndividual
decisions are nmade. At the sane tine, it provides a
uni form framework that should provide a | evel playing
field around the country.

In closing, I'd like to announce that we w |
have another Public Meeting here on Septenber 10th in
Washi ngton, D.C. At that, we intend to discuss the
i ssues of mtigation and also facility cost-test
approaches, so if you have questions about that, we can
talk about it alittle bit today, but | prefer if we
could tal k about that back in Septenber. This neeting
wi Il be announced in the Federal Register and al so
you' || be able to an announcenent on our home page,
which we will be having up and make use to get
announcenents to those fol ks who do not spend their
life reading the Federal Register.

| f you have any questions on this proposed
rule, | ask you to please direct those to Deborah Nagle
of ny staff. Deborah over here, she's the rule
manager. You can phone her. You can fax her. You can
E-mail to her, or you can cone in and visit. W'l
even tell you where she sits in the building.
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"1l now turn the podiumover to Jim El der,
who will tal k about sonme of the ground rules and how
we're going to conduct this neeting.

JIM ELDER  Thank you, Jim | notice there
have been sone additional people who have conme into the
roomsince |I've made ny announcenent. | still see a
couple of enpty nane tags, the Departnent of Energy and
Hudson Ri ver keepers, so if they've shown up, would you
pl ease cone up to the front table? W'll keep | ooking
for them

Al right, let nme talk about ground rules.

As Jim has said, EPA is seeking a constructive exchange
of ideas at this neeting. Once they go through this

[i naudi bl e] to the point/counterpoint type of

di scussion. Also, | would hope that none of the
comments are directed toward any particul ar

organi zation or toward any particul ar plant.

Al so, let me now explain the concept of the
people at the front table. EPA attenpted to identify
the key stake hol ders that have been involved in this
i ssue for the |last several years and, based on the
prelimnary registration, decided to put those people
up front. During the comment period or questioning,
they will have priority in terns of who gets recognized
to make comments or ask questions. But at the sane
tinme, everybody in the audience will be given an
opportunity to speak, just that the people up front
will get to go first. There will be a general tine
limt of three mnutes for each person's comments, and

| also reserve the right to intervene to try and keep
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the neeting on track. 1'Il try to do that as gently as
possi bl e.

Al so, let nme tal k about one additional ground
rule that is exactly the point that Ji m Pendergast
made. |If | believe sonething conmes up that is nore
appropriately discussed in |later parts of the agenda or
needs to be dealt with as part of the next steps later
inthe afternoon, I will attenpt to have those ideas
recorded and put those in a parking lot to make sure
that we cone back to them but we're going to try very
hard to stick to the particular Roman nuneral ideas on
t he agenda that each of you received when you
regi stered for the neeting.

EPA, | want to announce, is al so accepting
any witten comments today or also up until July the
20th of this year. Deborah has already been introduced
by Ji m Pendergast, but | want to make sure that the
ot her EPA officials at the table over here to ny |eft
are recogni zed.

Brad Mahanes is to Deborah's left. Brad is a
bi ol ogi st working on the 316 Project. Lynne Tudor is
an econom st also working on this. Dave G avellese is
fromthe Ofice of General Counsel, and he is the
attorney. W also have Darryl WIllianms for Region 1V,
who is also on the work group

Now, at this time | would Iike each of the
people at the table to take the opportunity to
i ntroduce thensel ves by nane. If you happen to be just
strictly froma particul ar organi zati on, go ahead and
mention that nanme. |If you happen to be a
representative froma particular utility, for exanple,
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but you are also sitting at the table because of your
menbership in sone other organization, |1'd like you to
identify that as well. So, if | could, I would like to
start to nmy left.

JOHN TORGAN: Thank you. M nane is John
Torgan. |'mthe Narragansett Baykeeper for the
envi ronnmental group Save the Bay in Rhode Island.

KIT KENNEDY: |I'mKit Kennedy. |I'mwth the
Nat ural Resources Defense Council

CARA LEE: Cara Lee, I'mrepresenting Scenic
Hudson.

Bl LL WEMHOFF: Bill Wenhoff, American Public
Power Associ ati on.

THERESA HANCZOR:  Theresa Hanczor, Hudson
Ri ver keeper .

DOUG DI XON:  Doug Di xon, Electric Power
Research Institute.

MAYA VAN ROSSUM Mra Van Rossum |'mwth
Del awar e Ri ver keeper.

ALEXI'S STEEN: Al exis Steen, American
PetroleumInstitute, and | started out my career in
316(a) and (b) and [inaudible] |I thought it was all
done.

JACKI E SINCORE: |'m Jackie Sincore, American
Petroleum I nstitute.

TONY WAGNER:  Tony Wagner with the Chem ca
Manuf acturers Associ ati on.

JERRY SCHWARTZ: Jerry Schwartz, Anerican
Forest and Paper Associ ati on.
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WLLI AM SARBELLO  Bill Sarbell o of New York
State, New York State Departnent of Environnental
Conservati on

ED RADLE: Ed Radle, New York State,
Departnent of Environnental Conservation.

DAVE BAILEY: |'mDave Bailey. | amwth
Pot omac El ectric Power Conpany, and today |'m
representing the Utility Water Act G oup.

KRI STY BULLEIT: |I'mKristy Bulleit, and I'm
here on behalf of the Utility Water Act G oup and
Nat ural Rural Electric Cooperative Associ ation.

LEROY YOUNG Leroy Young, I'mwth the
Pennsyl vani a Fi sh and Boat Conm ssi on.

LARRY OLMSTEAD: Larry O nstead, |"'mwth
Duke Power Conpany, representing Edison Electric
I nstitute.

BILL NEAL: Bill Neal, Oraha Public Power
District, representing the |arge Public Power Council.

KEVI N MCALLI STER  Kevin MAllister, I'mwth
Peconi ¢ Baykeeper.

DEBRA LI TTLETON: |'m Debra Littleton. |I'm
with the Fossil Energy Ofice at the Departnent of
Ener gy.

JIM ELDER  Ckay. Thank you. At this point,
we only seemto be mssing Maryland State and the
Anerican lron and Steel Institute, in terns of the
previously identified name tags.

Now l et me shift briefly to tal k about
housekeepi ng.

First of all sone of you have already
realized this is an EPA neeting. EPA is under strict
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rul es about not being able to provide any particul ar
food to the participants or beverages, other then
cooling water, which is provided in the back of the
roomand at the front table. You can have as nmuch of
that as you Ilike.

Lunch, as indicated on the agenda, is on your
own. There are many food facilities in this conpl ex.
In the back of the room there are panphlets sitting on
the water table back there, if people need directions
about how to get to the food court, which, as best |
can tell, if you take the elevators to your right as
you go out the door, go to the bottomlevel and turn
|l eft. But, please nake sure you renenber how to get
back. Do not get on the Metro as you're attenpting to
go to lunch. It mght be the trolley and the MIA story
all over again.

Restroons al so are to your right. As you go
back down the hall, go past the chandelier and keep
going to your right.

Tel ephones are in two | ocations on this
floor. | believe there's three just outside this door,
and there's also a bank of phones just outside the
restroons down to your right as well. Incomng calls,
| would plead with everybody as a courtesy to put your
beepers on vibrate as opposed to beep. Also with cel
phones, use a |light nechanisminstead of a ringing
device. This could be very discourteous to other
peopl e.

| also want to nention that there is a hote
busi ness center, again to your right as you go out the
door, down at the end of the hall, that provides fax,
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copying, PC capability, and | was able to obtain a
price list, which is also |ocated on that table in the
back of the room

Any questions about housekeepi ng or ground
rul es?

Ckay, with that, | would like to turn the
nmeeti ng back over to Ji mPendergast, who's going to
present the regulatory framework, which | believe al
of you have received a copy of as you registered at the
tabl e outside. Jinf

JI M PENDERGAST: There for a mnute | thought
JimElder and I were playing tennis. W're going back
and forth fromover there. That in itself wuld be a
great story. He's a tennis player; |I'mnot.

VWhat we want to do in this part of the
agenda, essentially, is to lay out the overal
regul atory framework that we're thinking about. What
|'"d like to do here is, as you look at this, as you
focus on the idea -- this is a franework. This is a
framewor k that woul d be approached, that woul d be
applied around the country using the sanme steps, but
t he individual decisions would be based upon site-
specific information. The individual decisions would
be things that require information that permt witers
woul d be asking for and | ooking for and making site-
specific decisions on permts based upon that
information. But the approach woul d be sonethi ng that
woul d be followed in all cases.

" mgoing to go through here, and al though we
have a whole hour and a half set up for this on the
agenda, what I'mgoing to do is spend no nore than
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about ten m nutes, because |I'mnot here to listen to
nmyself talk. [I'mprepared to listen to you fol ks and
your i deas.

VWhat | want to do is to explain what this
approach is, howwe think it mght work and then |isten
to your reactions or thoughts on this.

A coupl e of other things on here. | did hear
when Al exis said that she had her start on 316(a and
b). | had ny start in ny career over 20 years ago in
TMDLs and | thought we were done with that then. So
what goes around, cones around in your careers.

Ckay, let's start with the first slide, which
| believe is the one on inpingenent.

The concept that we have here is essentially
a tiered approach that starts with a screen, goes to
asking a nore el aborate question, then a nore el aborate
guestion and finally cones up with things that have to
be done wth the permts.

This is an approach that, by the way, should
not be too dissimlar, because you can see this show ng
up in many different other environnmental issues where
screening anal yses are first used to say there are sone
things that are so clear cut not a problem that we can
put them aside? So all the attention would focus on
t hi ngs which could be a problem Through an
internedi ate | evel of analysis, see if there were nore
t hi ngs you could put out, and |ater focus your
attention and your data collection on those facilities
which truly are causing a problemor could raise the
strong potential of having a problem




© 00 N O 0o A 0N PP

W W N RNNNNNNDNRNNIEREREPRERRPEPRPRPRP P PR
P O © 00 ~N O U0 D W N BRFP O © 0 ~N O O WN B O

18

The way that we see this working on the
i npi ngenent side is that there would be sone certain
screeni ng anal yses that were done up-front by which we
can say that if these characteristics are net, that
there would clearly not be a problemat the facility.
These woul d be things such as if the approach velocity
is sufficiently | ow enough for the intake structure
that you woul d not expect inpingenment to occur. O
things that there are certain operational standards
that, if we can define and if those were existing, that
you can be sure that inpingenent would not be a
concer n.

There m ght be other qualitative criteria.
For exanple: you're not located in sensitive
ecol ogical areas. There is no endangered or threatened
speci es that woul d be inpinged, and thus we woul d not
have too nmuch of a concern.

The concept right here is for a screen that,
if afacility would pass all the elenents of a screen,
we'd say that they are currently neeting requirenents
of 316(b) of the Cean Water Act, and we do not need to
focus nore attention on them

For those that don't, we go into the second
tier, (and the second tier is one which is nore of an
ecol ogi cal evaluation) to ask the question of whether
the source of the water body itself is experiencing
sone ecol ogical stress or attack that could occur from
I Npi ngenent .

What the thoughts we have here, and later on
Brad Mahanes will spend sone tine tal king about
specific details, is that we characterize our streans
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using biological criteria. It's a criteria that
characterizes whether a body of water is fully
functional, as conpared to a reference body of water
where you don’t see these stresses.

And if we can find that, if you don't have
t hose stresses out there, that we could say then that
we're not seeing the inpact of inpingenent upon biota
itself, and thus those facilities may not be of a
concern, because they would be neeting the goal s of
316(b) .

For those that fall through this would fall
into tier three. Here's where you would now have
bodi es of water where we see sone biol ogical stress
that's related to inpingenment, and we have facilities
whi ch have not passed an initial screen.

In tier three, we take a | ook at studies on
the facilities thenselves and try to quantify the
i npact that those specific facilities have with respect
to the biota. Deborah Nagle will be tal king about nore
details on terns of our characteristics that we're
t hi nking about in this area. But let ne give you sone
f oreshadow ng of sone of the things that we're thinking
about .

Here's where you take a | ook at the relative
contribution of this facility conpared to other
facilities, so that you re now taking a | ook at the
total inpact within a watershed of cooling water intake
structures.

Here is where you take a | ook at the
different types of technol ogies that nay be in place
already and the relative benefits that they may be
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accruing at this tine, conpared to those technol ogi es
whi ch may include nore benefits. And here's where you
al so take a | ook at the cost of the facilities. And
based upon this point, this is the point in which the
permt witer decides whether or not there needs to be
conditions that need to go into the permt to require
t hat best technol ogy available is put into play or to
make the call that it's already in play.

So again, the concept on here, and probably
the best visual image | can give you is the one with
the geol ogist with the various screens and sieves in
t hat you have one in which you' re taking out the
facilities which you know, w thout any doubt, are
causing a problem That's tier one.

Tier two, you' re taking out the water bodies
where they aren’t a problem

And tier three, you're getting down and
taking a look at truly facility-specific information to
deci de whi ch ones need to have the controls put into
the facility. Like | said, on the technical details,
we'll go into that |ater, next.

The concept that we have for entrainment is
very simlar. It follows the sane paradi gm of screens,
of athree tier screen. Wat's different on here is
the type of technical questions that we ask in the
tiers, pretty much nore in tiers one and tier three.

I n using what we just tal ked about as kind of
a tenplate here, in tier one again, the different types
of things you're looking at. You're now | ooking at --
You' re now | ooking at screening criteria that would be
relevant to entrainnent. Such as approach, velocity;
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taking a look at flow that actually conmes to the intake
structure; taking a | ook at things such as the relative
volunme of flow comng into the intake structures within
t he body of water; and also taking a | ook at the

rel evant ecol ogical sensitivity in the body of water.
But again, the difference between the first approach or
i npi ngenent and this approach for entrainnment, is the
criteria is nore specific to entrainnent.

In tier two, the biological criteria are
pretty nuch the sane.

In tier three again, the difference would be
that the plant specific factors that we | ooked at were
t hings that would be nore specific to entrainnent
rather than to inpingenent. Deborah Nagle wll go
t hrough that.

Thi nki ng about how this would be set up, this
woul d be an approach that would be required in al
anal yses that were done for 316(b). The information
that woul d be collected, as you can glean fromthe
brief discussions, with factors are plant specific,
wat er shed specific, that they take a | ook at specific
facilities; that take a | ook at the cunul ative effect
of all facilities within the watershed; that take a
| ook at the ecological sensitivity of the water body.

So thus there’'s information that cones in
that is location specific, into our approach, that
woul d be applied nationw de, and the results that would
go into the facility are the requirenents that would
end up in the permt at the bottomof the tiering with
these things that would be reflective of that facility,
that watershed. W think that this approach on here
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has the ability of being able to focus on unique, |ocal
ecol ogi cal needs.

It also has the ability of being able to
mnimze the cost to regulated entities to not have to
do detail ed anal yses where ones are not needed. It has
the benefit of providing | ower costs to regul ated
entities to not have to go through anal yses or put in
technol ogy where it's not warranted. And, it helps to
focus the attention truly on where the problens are and
things that can be preventive of the problens.

It's alittle bit nore el aborate then sinply
a one size fits all approach, but that's not what a one
size fits all approach neans. W don't think it's
necessarily the right way to go with this type of
anal ysis. The focus is on the biol ogy here.

Like I said, I do not want to spend a | ong
time listening to nyself talk. | know that nost of you
don't want to do that either, and so what we want to do
now is to open the agenda for questions on the
approach, and we'll answer themto the best that we
can. |If you have thoughts that are not questions, but
rather comments that you would |ike us to consider
pl ease feel free to express those as well.

JIM ELDER  You'll take questions now?

JI M PENDERGAST: Yes. Can we get the hal
lights on before we all fall asleep? Thank you.

JIM ELDER  Thanks, we’'d like to start with
t he questions asked fromthe Hudson Ri verkeeper.

THERESA HANCZOR: Yes. M nane is Theresa
Hanczor, and | have a comment on tier two under both
flow charts. Specifically, these flow charts say to
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eval uate whet her the source water body is experiencing
adverse environnental inpacts. This inplies that a
power plant can kill as many fish as it wants, so |ong
as the source water body isn't harned. This is not
what the C ean Water Act nandat es.

The i npacts that Section 316(b) is concerned
with are the specific inpacts of inpingenent and
entrainnent. |If we were to keep tier two as it stands,
then the utilities could say, |ook, we may be killing
mllions of fish, but the water body's okay because
we' ve stocked it or because it's a particularly good
year .

We nust renmenber that any ecosystemis not
static, but is constantly changi ng day-to-day, nonth-
to-nmonth and year-to-year. So in one year, the fish may
be nore abundant than the next year, but the amount of
nortalities due to inpingenent and entrainnent will be
t he sane.

Does that nmean that one year is any worse
than the other year because the water body is doing
better? Wat the C ean Water Act nmandates is that
regardl ess of the nunber of the fish in the river, the
| ake or the stream it is the inpacts, the inpacts of
fish killed that counts.

If we take tier two to its logica
conclusion, then the utilities could nerely conpensate
in the way that they have chosen, i.e., mtigation
restoring wetlands so we have fatter, healthier fish,
restocking the river with hatchery-breed fish, doing
anything to avoid the technologically driven mandate of
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the statute, which is that best technol ogy avail abl e
nmust reduce inpacts due to inpingenent and entrai nment.

JIMELDER That's it? Do you want to
comment Ji n?

JI M PENDERGAST: Well, it's offered
[ i naudi bl e] which shall be taken down, and Brad may
pi ck up on some of that as we go into the discussion on
Tier 2.

JIM ELDER  Well, from Sceni c Hudson, 1"l

get the nanes down. It wll take ne a little while.
CARA LEE: M nane is Cara Lee, and | think
you could probably clarify this. In the first box

where you describe the qualitative criteria, was it
meant to inply that those qualitative criteria would be
measured in determ ning whether the facility was
currently neeting their 316(b) requirenents?

JI M PENDERGAST: The question was on the tier
one where we tal k about the qualitative criteria, as to
whet her we're asking a question and whether it was
currently neeting 316(Db).

| think it was nore in terns of taking a | ook
at a screening criterion, not asking a screening
criterion, that if the facility was neeting those
criteria, we consider that they would be neeting 316(b)
requirenents.

It's alittle bit different than the question
that you asked, and | think the way that you asked it
presunes that you have an abundance of organi sns around
there that you' re testing. You could have a body of
wat er where you didn't have, let's say, a |arge anount
of fish, you may not see any i npingenent.
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VWhat we're trying to do here is set up
criteria that where you had a very healthy body of
water with a lot of organisnms in there, that would
certainly be neeting 316(b) there as well.

The point here is that we're trying to
identify those facilities that, absent of any other
envi ronnment al inpact, you can say that there's no
i npi ngenent, there's no one entrainnment of the levels
t hat woul d cause 316(b) requirenents to kick in.

Deborah, do you want to add to that?

DEBORAH NAGLE: Yes. One of the key concepts
here is that we’'re | ooking at potential for adverse
environnental inpacts. So we were trying to |look at a
way in which we can do a screening of facilities where
potential is very |owto be causing adverse
envi ronment al inpact and nove down to those facilities
t hat exhibit characteristics where we want to focus our
attention on. So, it's kind of |like you' re focusing on
those [inaudible] type criteria. W can focus nore on
t hese when we get to the plant characteristics, because
it rides nore on the velocity of the intake and the
capacity of flow of the intake as it relates to the
i npi ngenent and entrai nment and what m ght be
representative. W’re | ooking for ideas of what that
m ght make sense.

JI M PENDERGAST: Deborah, | was going to ask
you and all the folks at the EPA table to use the
m cr ophone as wel | .

DEBORAH NAGLE: Oh, yes. W'Ill both use it.

JIMELDER  Okay. |If | may, are you

listening?
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DEBORAH NAGLE: Yes.

JIM ELDER  This gentl eman has been standi ng
at the floor mcrophone, so l'd like to give himan
opportunity. Please identify yourself.

RI CHARD DELGADO. Thank you. |'m Richard
Del gado. | want to state for the record, |'m not
speaki ng on behalf of any group. | may bring the state

government perspective by reason of where | work and
have worked for 29 years, but | am speaking on ny own
behal f.

l"d like to coomend you for starting with an
organi zed approach to these studies, fromthe state
gover nment perspective, anyway. From many of the
utility perspectives, these are conplex studies. W
have to go about themin an organized or step-w se,
"1l call it, hierarchical approach. |If we don't have
that in mnd, we're really going to get |ost sonewhere
in that conpl ex process.

Wth that comment, | feel that what you're
mssing is the technology. There is a need, as well as
addressing the biological questions, to | ook at the
alternatives technologically. Now the engi neer needs
the definition of the problembefore he can really
solve it. So we do need the biological information,
and we do need that very early in the process.

That's al so necessary when the regulator is
| ooki ng at the question of how reasonable is the cost
of the technology. W have to be aware of whet her
we're buying five hundred thousand dollar fish or not.
So we need the problemdefined. | think we have to
recogni ze and, I'msure we'll get into this in the
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afternoon, that there are limtations in ternms of how
well we can define the absol ute nmagni tude of | osses.
But we need to define the problens before we start
solving them W need to know whet her we've got
i npi ngenent or entrainment before we really start
pi cki ng technol ogi es, and we need to know what we're
trying to protect before we can pick a technol ogy.

JI M PENDERGAST: Thank you, M. Del gado.
Kristy Bulleit?

KRI STY BULLEIT: Yes. |'m here.

JI M PENDERGAST: Wth the National Rural
El ectric Cooperative Associ ation.

KRI STY BULLEIT: Right. |'mhere on behalf
of the UWAG and NRECA, just to make the acronym sinple.

| have what may be a drafting question. W'd
certainly agree that the first inquiry under the
statute has to be whether or not there's an
envi ronmental inpact that is adverse. That involves
sonmet hing nore then counting nunbers.

Your screening tier, |ooking both at
entrai nment and i npi ngenent, appears to focus on the
potential for inpact, and in the context of
entrainment, it explains that it is |ooking at the
potential for the facility to cause adverse
environnental inpacts. But on the inpingenent side, it
only refers to inpacts. And |I'mwondering if there's a
significance to that; that it is conscious, or that's
just a drafting issue. Deborah?

DEBORAH NAGLE: Let ne answer that Jim That
is just a drafting issue. It all refers to adverse

envi ronnent al i npacts.
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KRI STY BULLEIT: So in other words, the
intent is to focus on the potential for adverse
envi ronment al i npact ?

DEBORAH NAGLE: That's correct.

KRI STY BULLEI T: Thank you.

JI M PENDERGAST: Ckay. The gentleman from
Pennsyl vani a.

LEROY YOUNG My nane is Leroy Young. You
mentioned that many of these original 316(b) studies
were conducted in the late 1970s and early '80s, which,
that is the case in Pennsylvania, | know And there
seens to be an assunption here that the standard is
that 316(b)’s will be reevaluated. WII facilities be
reevaluated in a systematic way in the future? Wat
has been the practice across the nation regarding
316(b) reevaluations? Have they been done? Is it a
once and done thing? Were is this all headed?

JIM ELDER  Ji nf?

JI M PENDERGAST: | think the best answer to
that is yes, 316(b) evaluations have been redone at the
time that the permts have conme out. They have been
done inconsistently, and that's been part of the
probl em here. |In a nunber of cases, the |evel of
expertise of the people who have reviewed those
eval uati ons has been going down in states and EPA
regions. There was probably nore careful review of the
first one, by senior folks who had a better
under st andi ng of what the inpacts are.

This is the nature of all environnental
prograns and governnents. As the program goes on
you' Il find nore and nore junior folks doing it. So
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t he inconsistency has gotten larger, and in sone cases,
per haps out of hand.

The way we see this operating on here is that
316(b) evaluations are sonething that’s done at the
time of permt re-issuance, to the extent that we have
final actions and final decisions on how we do things.
| think that will be probably the time in which you see
the greatest change in permts, or potential change in
permts, as a result of what 316(b) analysis within the
subsequent permts on there. The focus will be nore on
what has changed over the five year period of the
permt. If not nmuch has changed, the 316(b) analysis,
of the subsequent permt nmay not be as rigorous. |If
t hi ngs have changed, then you have to go through a nore
ri gorous review

The keys, of course, here will be that the
reviews are done as part of the permt issuance
process, and that is a process that occurs roughly
about every five years.

JIMELDER Wiile we're at it, | would invite
ot her coments from any of the other state people here,
since they're going to have a major role in hel ping
their State to inplenment whatever comes out of the
final rul emaking. So, the gentleman from New York

DEBORAH NAGLE: Wwell, let nme nake a
connection there. Just in case anybody's picked up al
that final rul emaki ng. EPA, renenber, we have to take
the final action, so that’'s the correct term nol ogy.

JIM ELDER  Ckay. Bill

Bl LL NEAL: Thank you. Yes, we have a
difficulty with a nunber of aspects of the approaches
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as has been identified. For the tier one part of the
process, a screening, an initial screening, | think,
that potentially could be worked with, to essentially
sinplify to say, is there inpingenent nortality? If the
answer is yes to that question, then | think we have a
probl em

Sanme thing wwth entrainnent. If there's
entrai nment any nortality that any nortality from
either of those causes, we have considered an adverse
envi ronnental inpact, and basically fromthat point, we
concentrate on essentially tier three, which is
nmeasuring the magnitude of the adverse environnental
i npact, devel oping technology to avoid or mnimze the
i npact, and bal anci ng the magni tude of the adverse
I npact against the costs of inpact avoi dance and
mtigation, in other words, doing the best technol ogy
avai |l abl e eval uati on.

We have great difficulty with the tier two
aspect of this. The first point would be in ternms of
eval uati ng whet her the water body is being inpacted
that is extrenely difficult. In our Hudson River, we
probably have one of the best databases of information
on fish popul ations - 25, 30 years of data on the
variety of species, and we're still arguing about how
much inpact is a serious inpact. Basically, there is
so nmuch noi se from natural populations, that you wll
not be able to answer that question. So |let ne just
say that you will not be able to answer it to
everyone's satisfaction. It wll be endl essly debat ed.

The second point on that is that these are
our trust resources as states, and we do not feel that
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is right to allocate any of these resources to
industrial nortality. |[If you conpare it to a toxic
chem cal program there the standard is toxics in toxic
anounts; essentially it is a zero nortality in acute or
chronic | evels.

Here you're tal king about allocating a
portion of nortality to the industries. Those are our
trust resources, and we have difficulty wth the EPA
maki ng t hose deci sions and substituting their judgnment
i ndeed for state resource nmanagenent agenci es.

My tinme is up, so we'll stop there. Again,
tier one wth the very, very fine filter. |If thereis
nortality, go down to tier three and start eval uating
how you can m nimze and avoid and what the costs are.
Thank you.

JI M PENDERGAST: Before you take a seat -
qui ck clarification. Are you describing New York's
current approach, or your philosophical approach to the
future?

BILL NEAL: This is our current approach and
has been, really, since 1975 when we assuned t he NPDES
Pr ogr am

JIM ELDER.  Ckay, the next person should be
Kit Kennedy from NRDC

KIT KENNEDY: Thanks. | think it m ght be
hel pful to add to the comments you' ve heard al ready by
goi ng over sone of the expectations that | think sone
of states and sone of the environnental groups have for
this rule making. As you nmay suspect, we have high
expect ati ons.
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The problem of course, that the absence of
t hese regulations has lead to, as Bill has alluded to,
really, there's been a kind of a vacuum of cl ear
anal ysis for how we shoul d be maki ng these deci sions.

One thing that we're hoping for that wll
cone out of this rule nmaking is an enphasis on
technol ogy. What technol ogies are out there to deal
wi th inpingenent and entrainnment? Wat works? Wat
doesn't? What are potential avenues for further
t echnol ogi es that we coul d devel op?

My concern about these frameworks is that
there's hardly any enphasis on technology at all at any

point in the framework. Instead, the enphasis is on
t hese bi ol ogi cal aspects, which, as Bill says, are very
difficult to grapple with. In New York we've been

grappling with them and debating them for 25 years, and
we're still not there yet.

We'd like to have sone cl ear-cut answers
based on technol ogy that we know works, so that other
peopl e know works, so that we can cut through sone of
this and cone up with sonme uniformty and cone up with
SOme answers

|"mvery concerned that both tier one and
tier two here will instead just nake the debate go on
| onger and | onger about very vague inpact issues that
coul d be debated forever.

Al so, just going back to a point that Theresa
made, if you |l ook at the | anguage of 316(b), it focuses
very heavily on technology. It talks about the
| ocation, design, construction and capacity of cooling
wat er intake structures should reflect the best
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technol ogy avail able. The | anguage of the statute
doesn't seemto allow an approach which woul d sinply
say, okay, there's no endangered species here, so we're
shunting this plant off and saying 316(b) doesn't

apply, or this is not a sensitive ecol ogical area so
316(b) doesn't apply. | would question whether the
approach that is outlined here is really true to the

| anguage of the statute.

JIM ELDER Ckay. Jim would you or soneone
else fromEPA |ike to respond to that comment ?

JI M PENDERGAST: Yeah. W take a | ook at the
| anguage of the statute and all the words in there.
It's also the technol ogy that prevents the adverse
environmental inpact on there. And the concepts have
to cone on fromthere because there can be technol ogi es
that prevent any inpact. And you can go to, you
probably can find one out there.

W're trying to find a way of marrying the
technol ogy and the adverse, and preventing the adverse
environnental inpact. That's what we are trying to
capture now. | think that, first of all, the coments
that you have on here are very valid, and there are
things that we will try, as | said, to have the
technical folks explain in much nore detail when we get
to the discussions on that this afternoon. As to how
we see right now that going together, your comments
w Il help us.

JIM ELDER.  Deborah, would you |like to add
anyt hi ng?
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DEBORAH NAGLE: No, | think we'll talk nore
about it when we get into the plant characteristics
I Ssues.

JIM ELDER  Okay. Yes, sir. David Bailey
from PEPCO and representi ng UWAG

DAVI D BAILEY: Right. 1'd like to provide a
di fferent view of your suggested framework. |I'd first
of all Iike to indicate, we see a lot of nerit in a

nunber of the principles that have been enbraced in
this draft framework. We think it's very positive that
you' ve recogni zed the inportance of | ooking at
facilities on a site-specific basis. W also think
there's a lot of nerit in using the tiered process or
approach in decision making. W think that's very
sound. We like the idea that you're considering a
nunber of different paranmeters in maki ng deci sions
about what constitutes an adverse inpact. And we also
think it's very positive you have acknow edged t hat
cost also has a role in the 316(b) decision making
pr ocess.

However, | think there are a nunber of areas
wher e your proposed process could be enhanced. Anobng
t hose would be, first of all, | would suggest that
right up-front, rather then | ooking at the small nunber
of paraneters you suggested, that there's really a nuch
broader suite of paranmeters that can influence whether
or not a given facility is going to actually have an
adverse inpact. Those would include a variety of not
only design characteristics regarding a given facility.
Al so siting characteristics, where it's |located on a
wat er body, the nature of the water body, whether it's
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ariver, a lake, estuary, etcetera. Also in ternms of
the biology, it's quite variable, we've found, in terns
of what species are present, what |ife stages are
present, as to whether or not any significant adverse

i npact results fromentrai nnent or inpingenent of a

gi ven speci es.

We al so believe that science is nore advanced
then sonme fol ks have suggested, in ternms of being able
to focus in on what these inpacts are. W recognize
there is some uncertainty, no question about that. But
we believe the tools are available to reach a point
wher e deci si on maki ng can occur. W believe, for
exanpl e, the recently published EPA ri sk assessnent
framewor k presents sone excell ent exanples of tools or
a general approach to nmake decisions regarding these
conpl ex issues.

The other thing I would say is, in terns of
the variability that goes on between years, as you’ve
stated, this isn't a one tine deal. W would
anticipate that we would go back during each permt
recycle and |l ook at things in the context of how the
operating circunmstances of the given facility has
changed. Have there been significant changes in terns
of the water quality or the biology that would continue
to make a 316(b) adverse inpact decision relevant or
not ?

JIM ELDER  Ckay. Thank you. That is self
explanatory. | invite other people at the table to
make comments about the regul atory franmework

presentati on.
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Yes. You were not on the preregistration
list. John Torgan from Narragansett Baykeeper.

JOHN TORGAN: Thanks. W appreciate and can
see a lot of nmerit to this proposed framework and in
the tiered approach as well. So to start off, it’s good
to see EPA noving in this direction. But to act on
sonme of the concerns that Theresa rai sed.

We're concerned wth the narrow | anguage of
tier two, whether or not the source water body is
experienci ng adverse environnental inpact from
i npi ngenent or entrainment. |If we seek to |link each of
t hese things independently, inpingenment or entrainnment
with the ecosystem w de ecol ogi cal inpact to fish, we
may be too limted to nmake a really rational,
responsi bl e, decision if you | ook at these things in a
vacuum As we know from cases of fish nortality in
power plants, causation is next to inpossible to prove
or to attribute to any one factor.

The way the permts are set up is to give EPA
sone | atitude to nmake deci sions based on the best
avai |l abl e informati on and princi pal [inaudible] where
sinple explanations tend to be the ones that we foll ow,
absent better information from other sources.

When | think of inpingenment and entrai nnent
in particular, one of the biggest ecosystem w de
inpacts is in larva and eggs. If you're taking in |larva
and eggs in your cooling water, those may not be
adequately counted, and those things will certainly
have ecosystem w de effects.

| won't nmention any particul ar cases, but in

Rhode Island, there is one particular facility which,
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according to one state report, is responsible for an
annual adult | oss of 30,885 pounds of [inaudi bl e]

96, 507 pounds of wi nter flounder, both species of which
are in decline in nmy bay. Fishing in Rhode Island is a
$500 million a year industry. W're feeling trenendous
pressure fromour constituents in fishing to deal with
that inpact, and yet it's not really clearly covered
under this franmework.

We woul d be concerned to nmake sure that when
you make these decisions, you' re | ooking and you're
screening not only at whether or not the inpingenent or
the entrai nnent can be causably |inked with an
ecosystem w de i npact, but what role those specific
factors play in your fish nortality in your system

JIM ELDER  Thank you. O her conment on the
di scussions at the table? Yes, sir. Bill Neal, Large
Publ i ¢ Power Council.

Bl LL NEAL: Thank you. Bill Neal. |I work for
Omaha Public Power District. W, again spent a |ot of
years on the Mssouri River, and |I | ook around the
table here, and there's other site-specific expertise
that al so spent years way back when. It seens like a
long tine ago with waders on and draggi ng nets.

We're pleased fromthe LPPC s perspective
that the Agency is taking an approach that appears to
be recognizing the very diverse and site-specific
nature of i npact.

It's also clear that there's a diverse
opi nion of what adverse inpact nmeans. That's an issue
for the Agency to certainly grapple with. From our
perspective, it's certainly not one fish or one fish




© 00 N O 0o A WDN PP

W N NNDNMNDNNNDNNDNDNREPRRPRPRERPRP PR P P R
O © ® ~N O U A W N PFP O © 0 N O 0l A W N R O

38

egg. It depends upon the river system the estuary or
t he bay.

| guess this is a question as nuch as a
comment, in that the conmment was nmade about one of the
probl ens that existed was that EPA recognized there
were inconsistencies in the way that various states
rei ssued permts or reevaluated permts. The coment
woul d be that perhaps a little bit of inconsistency is
not all bad, recognizing the differences between the
vari ous bodi es of water and the operation and
envi ronnment al inpact of the intake structures.

If we're trying to solve the inconsistencies,
per haps, that sone of the states have, and |I' mjust
reflecting discussions we've had with our own state
agencies, and the studies we did on the m ddle M ssour
River had to do with |ack of guidance of a process that
was put forth by the Agency for the states to follow

I f you want an eval uation of flow, intake
velocity, fisheries popul ati on, have they changed?
Yes/no, that's the kind of guidance that the states are
| ooking to the Agency to develop for themin terns of
how t hey shoul d periodically reevaluate the inpact, if
any, of the intake structures.

JI M PENDERGAST: When | said inconsistency, |
wasn't tal king about that the end results were
different. Obviously if you' re taking a |ook at the
permtting program not every facility has the sane
permt limt, say, for copper or lead or sonething |ike
that. That site-specific characteristics do cone into

pl ay.
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When | was tal ki ng about inconsistency, | was
tal ki ng about the inconsistency in the approach that in
sone places a good anount of [inaudible] and in others,
it my be nore of a problemw th those being at the
ends of the spectrum That's too nuch diversity in an
approach on that.

VWhat | was trying to describe here is a
consi stent approach, with a consistent |evel of rigor
dependi ng upon what the potential for inpacts m ght be
and a consistent anount of data collected, so that the
data is targeted to answering the questions on that. O
course, there’'s the devil in the details.

JI M ELDER  Yes, other comments?

ALEXI'S STEEN: Alexis Steen of the American
PetroleumiInstitute. | guess two conments and one
guesti on.

First cooment is we really would |like to add
into the groups’ consensus that seens to be buil ding
the tiered approach is the right way to go, so that the
resources fromthe EPA and facilities can be properly
al | ocat ed.

Secondly, we want to encourage that for each
of the tiers when you're defining your eval uation
factors, you do that as sinply and clearly as you can,
both for the facility fol ks who have to interpret them
and the in-house staff, who won't. W are not
entrai nment and i npi ngenent experts, but also for the
permt witing staff for the states in the Regions.

My question has to do with the conment nade
down at the end of the table on the focus on
technol ogy. | was wondering what EPA plans are, if
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any, because | don't know the answer to this one, to
prepare the eval uation of various technol ogies that may
be used at intake structures, or intake structures in
particular, that may be used to m nim ze environnental

i npacts.

JI M PENDERGAST: Let ne provide a little
comment on the criteria and then on the technol ogy.
Deborah wll get to it.

We see the need and we echo the need for
having clear criteria. The last thing in the world we
need is nore confusion and anbi guity, because that
doesn't lead to any environnmental progress. It just
| eads to nore discussions, nore heartaches, and we know
-- we know what that neans. W' ve been there before.

This is one of the things that | personally
want to focus on. | had ny start in EPA as a permt
witer, where | actually had to do a 316(b) eval uation
based upon the gui dance we had back in 1985, and that
wasn't fun. It was very difficult to do. Supposedly, |
was one of the nore know edgeabl e ones at that tinme
too, so | can i mgine what soneone who is fresh out of
school working in a state dealing with the sane type of
gui dance, the problens they woul d have.

We want to make things clear on the process.
We want to nmake sure that people know what steps they
do, so not only the permt witers, but everyone el se
who has a stake in that decision knows what the
expectations are and the factors that are | ooked at.

On the technol ogy, Deborah.

DEBORAH NAGLE: On the technol ogi es,
obviously we are going to be |looking at the different
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technol ogi es that are out there and how t hey perform
the efficacies of those technologies as they deal with
i npi ngenent and entrai nnent.

We al so recogni ze that sites are very
different, and what m ght work in an estuary perhaps
m ght not necessarily work in a large river, or |ake or
bay kind of environnent.

So just like any kind of technol ogy-based
regul ations, we will do an evaluation in which we wll
lay out the different technol ogies available and their
efficacies in different eco-regions. But typically, as
EPA does not do, | do not foresee that we will say that
this is the technology that will fix everybody's
I Ssues.

JIM ELDER: Yes, ma'am

JACKI E SI NCORE: Jackie Sincore with API. |'d
like to back up fromthe technology, a little bit.

W' re tal king about technol ogy, but what you' ve asked
us to conme here today to tal k about is what you want to
address with that technol ogy. And you' ve asked us to
share our opinions and help you out a little bit with
what we consi der adverse environnmental inpact. |I'm
really interested comng here to this neeting to find
out what EPA considers adverse environnental i npact,
and if it differs fromsituation to situation, what
those differences are, and also if you are already
consi dering specific guidance or policy or existing
definitions already used in other prograns.

JI M PENDERGAST: All right. Do you want to
pi ck that up, Brad?
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BRAD MAHANES: Well that’s going to be this
afternoon's di scussion on -----

JIM ELDER: Roman ||

BRAD MAHANES: Defining and assessing adverse
envi ronnment i npact.

JACKIE SINCORE: So you will start off and
give us your view first? | think that will stinmulate
di scussion a bit nore.

BRAD MAHANES: Wiat not to do is, basically,
kill the afternoon. Wat we’'re planning to do this
afternoon is lay out how we perceive right now the
process for defining adverse environnental inpact.

The throw away for right nowis that we
foresee AEl being different at each site. |If you take
a |l ook at [inaudible] Dave and sonme of the other people
t he Baykeeper nentioned, you're going to have a
di fferent biology, and a different intake and coastal
environnent in the north shore of Hawaii when you
conpare that to a different type of intake with a
different type of flowin a third order streamin Chio.
It's not going to be one specific thing is consistent
across the country. Al right? But let's save the
voice and this for this afternoon.

JACKIE SINCORE: The reason | raise it nowis
you tal ked about technol ogy [inaudible]. The end point
is the environnental inpact. That's what we're
t hi nki ng about, what we're trying to get at. W
al ready tal ked about technology. | think it nmakes
sense to tal k about the inpact that you're trying to
address, but we'll go wth your agenda.
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JIM ELDER  Seeing no one else at the table,
Yes sir? Please identify yourself.

DENNI S DUNNI NG My nane is Denni s Dunni ng,
and | work for the New York Power Authority. | have a
question for Jim You indicated that there's a need
for clear criteria. M questionis this. Do you nean
there needs to be clear issues that need to be
considered in the screening process, or are you
referring to specific, nunerical values for sone of the
things that you' ve listed, |ike cooling water intake
fl ow?

JI M PENDERGAST: Ckay. That's a little bit
difficult for me to answer at this point. Certainly in
terms of the process and the types of questions that
need to be answered, the types of information that
needs to be gathered, that needs to be clearly spelled
out. To the extent that we can quantify end points or
decision points in terns of, let's say, intake
velocities, if we can do that, those certainly al so
shoul d be laid out.

The catch on saying that now, before doing
the analysis, is that you don't know where you're going
to be on there. One of the things that we have
certainly recognized is that dependi ng upon what type
of volume of water you're in, the criteria wuld be
different. Your quantifying decision criterion could
be different, in a very fertile eastern estuary versus
sonething that's a half a mle off the continental
shelf or off the Island of Hawaii, as Brad is using on
t here.
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So being able to say today at this point
based on what we know and can quantify those and make
it clear, | don't know. W'II|l have to take a | ook at
the data. But that certainly is the phil osophical
direction we want to go in, is if we can nmake those
calls, based upon the information to nake them |If
not, then we have to rely upon certainly weighi ng out
the process to the extent that we can. The data w |
be able to tell us what we get to.

JIM ELDER At the table? Yes. Del aware
Ri ver keeper .

MAYA VAN ROSSUM | got a --

JIM ELDER  Tell them your nanme again.

MAYA VAN ROSSUM Maya Van Rossum

JIM ELDER Maya Van Rossunf?

MAYA VAN ROSSUM  Yes. Del aware Riverkeeper
|'ve got a couple of questions. | know you're not
going to go change your agenda, but | nust say that |
having a really difficult time commenting on this
approach w t hout understandi ng how you' re defining al
of the terns that you're using here. Half of ny input
is going to be I ost because |I don't really know what
you're tal king about. | don't really know what |'m
t al ki ng about .

Just by way of exanple, to nme, the fact that
we have a facility in the Delaware Bay that's killing
17 mlIlion pounds of bay anchovy a day. I’msorry, a
year. W have net productivity |osses of bay anchovy;
11 mllion pounds of wheat fish; 38 thousand pounds of
white perch, and the |ist goes on annually by one of

our facilities.

"m
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To me that's an adverse environnental inpact,
but I don't know if that's an adverse environnental
i npact to you. Maybe you're going to |look at what's
going on in ny river and say, “Hey, the fish are fine.
You' ve got plenty.” So it becones a very difficult
conversation, | think, with this agenda schedul e.

JI M PENDERGAST: (Ckay.

MAYA VAN ROSSUM  Ckay. But any way, wth
that in mnd, | also would like to for the record state
that I think Kit Kennedy and Theresa and John have
articulated very well many of the concerns and issues
t hat Del aware Ri verkeeper has with the approach, to the
extent that | can understand it. But | think that
they’ ve tal ked about a | ot of very inportant issues
t hat EPA needs to grapple with and consider, especially
in ternms of the definition of adverse environnental
i npact .

And | have sonme questions. It seens to ne,
when you're trying to define adverse environnental
inmpact fromthis, that you're going to be | ooking only
at a single facility. You're not going to be | ooking
at the cumul ative inpacts of other water intake
structures and other issues going on in the water way.
Is that the case or not?

DEBORAH NAGLE: No, we do plan to | ook at
cunmul ative effects. That is a part of our analysis.

MAYA VAN ROSSUM  Ckay. But how are you
going to address then? You're dealing with one permt
at one point in time, and you identify an inpact.
You're not really going to be able to address it
because again you're dealing with one permt at one
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point in time, and we won't know what's going on with
t he ot her waterways.

JIM ELDER.  Ckay.

MAYA VAN ROSSUM  You m ght maybe be thinking
about it, but you can't really be addressing cunul ative
i npacts the way this is set up

JIM ELDER  Ei ther Deborah or Brad?

JI M PENDERGAST: Well, let nme start from
this, and then we'll go on a little bit nore with the
techni cal thoughts on this. W recognize that
cunmul ative inpacts are sonething that have to be | ooked
at here, we are trying to grapple with ways of doing
it. There are a couple of ways to get at this.

One, which is outside of the discussion on
this specific proposed rule or any other specific
approach, is that we've been trying to encourage states
that haven't done so to start taking a watershed view
when they do their permtting. Wat we nean by that is
instead of going facility by facility by facility,
taking a | ook at decisions solely at that facility, is
take a l ook at all decisions, to essentially organize
their information collection and their permtting
issuance timng so that all the facilities are | ooked
at in a watershed at one given tinme so they can take a
| ook at cumul ative effects.

We're seeing that in a nunber of the states
al ready where they are-- | think New York has gone to
that, for exanple, where they go around and coll ect the
data on a five year cycle and take a | ook at the
permtting on there. Oher states are going into that
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direction. So that's sonmething that's outside of this
di scussion that we're trying to make happen.

Looki ng at 316(b) here, I'mtrying to get the
cunul ative decisions into it. Certainly in tier three,
we're | ooking at howto do that. W're trying, we're
trying to get at it indirectly by |ooking at the body
of water itself in tier 2. | think those are sone of
the points that Brad and Deborah are going to el aborate
on when they go into their discussions later on this
af t er noon.

And Maya, you presented a question earlier on
about it's tough to tal k about the overall framework
w t hout knowi ng the details. Frankly, we had this
whol e neeting inverted, where we would tal k about the
details first and then go to the franmework. Then we
said, “Well gee, people wll say, how do you put it
together?” |It's tough to be able to do this thing.

You present the framework first; people wll
ask you about the details. You present the details
first; they ask about the framework. Frankly, we
flipped a coin and thought that this would be the best
way of doing it. It works for sone, but not for all.

MAYA VAN ROSSUM  Well, | was thinking if you
qui ckly presented the framework and then give sone
details, then we could have some conversations, but |
understand you're sort of stuck at this point.

JI M PENDERGAST: (Ckay.

MAYA VAN ROSSUM  You've got a |ot of
bi ol ogi cal studies going on here. This has been an
i ssue that raises significant concerns for us in the

Del aware River, along the Del aware River, which is why
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|"masking it. Again, there are a |ot of studies going
on. Wo woul d you envi sion doing those studies? The
permttee, the state agency, EPA, independent

consul tant ?

JI M PENDERGAST: That's an excell ent question
here. | was going to say certainly not EPA, because
the Lord knows we have trouble doing the things we're
given the dollars to do right today. But | see it nore
-- | see the studies being sonething which could be
done by either the facility, the state, a collection of
facilities on the watershed. It can be done in
different ways. The key thing is to get the
i nformation there.

Sone of the things that we' ve been
encouragi ng again, this goes outside of the 316(b) box,
but we've been encouraging on a watershed that everyone
gets together and jointly collect the environnental
data that's necessary to support permtting decisions
on any individual entity. The reason for that is by
bringing together all the resources within a watershed,
peopl e who have sone interest on there are able to
generally get better information then if you try to get
it facility by facility, or even by the state itself.

MAYA VAN ROSSUM | woul d suggest that we
have significant concerns with having the permtee do
the studies without any ability for a very thorough
i ndependent review, not sinply a cursory review by
per haps the agencies, but sonme nechanism whether it be
paid by the permttee to allow the agencies to hire a
totally independent consultant to do it again, a
t hor ough review, because as we all know, there is a | ot




© 00 N O 0o A WDN PP

W W N RNNNNDNNDNNNIEREREPRERRPEPRPPRP P PR
P O © 00 N O U0 D W N BFP O © 0 ~N O 0 WN B O

49

of finagling that can be done with nunbers and studi es,
and | would hate to see that opportunity arise here.

Then this is a question in terns of process
for how you' re going forward wth this whole thing

| see on today's agenda we're not going to be
di scussing what is the definition of best technol ogy
avai l able. There are a nunber of things, very
i nportant issues, that are going to be di scussed today.
How are you planning to go forward with this process?
Are you going to have other neetings like this to
di scuss sone of the other details, or are we just going
to have a proposed rule? How are we going to go?

JI M PENDERGAST: Well, as | said in the
openi ng remarks here, we're having anot her public
nmeeting on Septenber 10th in Washington, D.C, in which
we'll be picking up other issues. Certainly the ones
we don't tal k about today are right for the agenda for
t hat neeti ng.

MAYA VAN ROSSUM Wien you say public neeting,
isit this type of set up or --

JI M PENDERGAST: This type of setup.

MAYA VAN ROSSUM  Thank you

JIM ELDER Before we nove on, | appreciate
Maya careful |y avoi di ng nentioning any particul ar
facility by name in her opening conments.

M . Del gado has been up for sone tinme, so if
| mght call on himnext, and then we'll go back to
soneone at the table.

RI CHARD DELGADO. Thank you. | wanted to
tal k about environnmental inpacts, and it's appropriate
not to have a one size fits all approach. The
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environnmental inpact that we're really concerned with
is going to vary fromfacility to facility.

However, generally the environnental i npact
that is going to be of nost concern to the regulatory
agencies is going to be the reduction in popul ati ons of
fish, and we're not always tal king of fish. That also
changes fromtinme to tine. But that's the inpact that
we're going to be | ooking at nost frequently at nobst
facilities, is how nmuch of a reduction do we have in
t he popul ati ons of organisns in the affected water
body. That's the real environnental inpact question.

| also would be very interested in hearing
how EPA is going to guide the states in ternms of those
decisions. | certainly want to echo the conmments of
New York State when we're dealing with waters and fish
and living resources in waters. W're dealing with the
resources that nost states are holding in public trust.
That certainly affects state thinking or state decision
maki ng.

It's also going to be very hel pful to the
states if the EPA can cone out and say this is what's
scientifically known about what's supportable. This is
where you're safe. This is where you' re not safe. And
that's an area where hopefully state governnents woul d
go. | would sure love to see sone technical support in
t hat regard.

JIM ELDER  Thank you. The gentleman from
Edi son Electric Institute.

LARRY OLMSTEAD: Larry d nstead, Duke Power,
representing Edison Electric Institute, which is an
organi zation of investor-owned utilities which produce
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about three quarters of the power in the nation, so we
have a vested interest in this.

Edi son Electric Institute sees a lot of nerit
inthis, and | like the idea that it's a framework.
It's an approach. | don't think we should | ose sight
of what you're proposing here as an approach to the
probl em

A couple of things we like, first of all, is
the tiered approach. This allows for best utilization
of resources. When resources are limted, let's find
out the areas where there are no problens and let's not
spend noney and effort there. Let's |ook for other
ar eas.

W like the site specificity of it. It's been
menti oned several tinmes that one size does not fit all.
And, depending on where the facility is |located, the
environnmental conditions around there, it nmakes a big
difference. So we like the site specificity.

Finally, we like the enphasis on biology that
| see that's inplicit here, because it goes back to the
adverse inpact, and | understand we're going to be
| ooki ng at what adverse inpact neans this afternoon,
but certainly, I think it means |ike sonmething at the
popul ation |evel.

So | guess I'l|l summarize by saying, the
framewor k as an approach, we find that this has a | ot
of appeal, because it bal ances resource protection
along with the equatability to the users of the
resour ce.

JI' M ELDER: Thank you. I'msorry. Bill from
[i naudi ble] Bill Went?
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Bl LL VEVHOFF:  Wemhof f.

JIM ELDER  Wenhof f.

Bl LL WEMHOFF:  Anmeri can Public Power
Association. |'d like to echo sone of the coments
t hat have been said here regarding the tiered approach
and how that nmakes a | ot of sense.

One of the concerns | have though, what Jim
said earlier about having sonme clear criteria
established, and I'm | ooking at the tier one and the
decision relative to potential for adverse inpact for
ei ther one, the inpingenent or the entrainnment.

The concern that | have here is that if EPA
inits thinking is looking at comng up with nuneri cal
val ues, for exanple, for the speed of water going
t hrough the intake structure, in light of the fact that
| think it's obvious already that there is no common
definition of what adverse inpact is, even fromthe
short discussion that we've had this norning.

VWhat |'mconcerned is that if the nunerical
values, if that's what EPA is thinking, would be
applied across the board to everyone, it would have to
be set, or likely would be set, at such a | ow val ue,
the nost stringent case to include every possibility of
where there could be an adverse environnental i npact,
that it could essentially w pe out the benefits of
having the tier one.

In different words, if those values are set
so stringent that alnost no intake structures could
nmeet the task, then everyone is alnost automatically
throwmn into tier two and begi nning to do expensive
studies. That's one concern that | have.
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It wasn't clear to nme whether you were
tal ki ng about a single numerical value that would be
applied across the board, or whether you were thinking
of maybe there's one for rivers, nmaybe there's one for
bays, you know, different categories. |If that's the
t hi nki ng then, maybe that's sonething that approaches
nmore of a site-specific instance.

O should it be left up to the states?
That’ s just another consideration.

JI M PENDERGAST: Let ne address that one
bef ore you go on.

Bl LL WEMHOFF: Okay. | do have anot her one,
that kind of fits in the same category. Many of EPA' s
menbers are small communities wth small generating
units. Those small generating units don't operate for
many hours of the year, although they are very
inportant units to have for the community to and that’s
to nmeet peak | oads, or energencies and things |ike
t hat .

Deborah was saying that the purpose of tier
one was to | ook at the potential for adverse inpact.
Well, if you | ook at a power plant that operates only
maybe a few hours a year, to nme the potential is
relatively small for a big inpact. But if you | ook at,
wel |, that power plant could operate theoretically
every hour of the year, that's a nuch different
scenari o.

So when you're thinking about potential for
adverse inpacts, | wondered whet her that woul d be
i ncorporated, or how would that be incorporated in tier

one.
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JIM ELDER  Can you renenber both questions?

JI M PENDERGAST: Yeah, | was started witing
down the first one as you were saying the second.

We understand your point on tiers, and that's
one of the dangers when we hear the phrase of a one
size fits all approach, which, by the way, doesn't
necessarily also sweep in a |lot of people. It also may
not deal with those very sensitive water bodies that
need to have sonet hing even nore.

The concept of the tier one is to screen on
here. It's one that if it brings in everybody, it
doesn't work as a screen, then it's not doing its job.
We haven't scoped out how a tier one would work, but we
certainly wouldn't start off by |ooking at how would it
work with different types of bodies of water. |If there
was a difference between a river and a | ake or a river
and estuary in terns of screening criteria, then we
would go with that. |If there wasn't the difference,
then we woul dn't.

Then again, w thout having set out what those
criteria are and analyzing it, it's tough to say
exactly what it is at this point.

We've run into the same type of approach with
other types, wth actually dealing wth discharges in
terms of which ones you screen out, which ones you
don't.

For exanple, when we deal with water quality
standards, if we have facilities that are operating
bel ow t he standards, we may not do a further analysis
on it, because we don't have to figure m xing zones or

dilutions. They are already at a certain point.
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We recogni ze that the result of a tier one
screen with those folks who fail the screen as they go
into a nore el aborate review, and that gets to the
answer of the second question on here. W haven't yet
wor ked out how do we deal with peak plants or those
that provide the capacity at, |ike a day |ike Wdnesday
| ast week, it's 90 degrees, 90 percent humdity.

What we want to nmake sure is that if there is
a potential, any facility where there's a potenti al
that gets kicked into a nore el aborate analysis, to see
if that potential is areality. Still we may be a
little bit nore on the conservative or stringent side
on the tier one, know ng that when you get down to tier
three, you're actually doing the right |evel of review

JIM ELDER  Kevin MAllister.

KEVI N MCALLI STER  Yes. Thank you.

JI M ELDER.  Peconi c Baykeeper.

KEVIN MCALLISTER 1'd like to tie together a
coupl e of coments fromthe Narragansett Baykeeper, M.
Del gado, the gentleman from New York State.

Sonmet hing to focus on when we're trying to
qualify inmpacts certainly is popul ation dynam cs. Sone
of these studies may take a little snippet of tine,
particularly when we're tal king estuaries and eggs and
| arval stages, as well as fin fish populations. The
dynam cs are incredible. W need to take a broader
|l ook I believe. |If we focus on a short term study,
we're really not going to identify and quantify what
sone of the inpacts are.

So with respect to that, I1'd Iike EPA to take
a very closer |ook. Thank you.
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JI M PENDERGAST: Let ne comment on that. W
understand that. You can't essentially characterize
any inpact by going out there one day and taking a snap
shot of sonething that requires taking a | ook at
changes over tine.

The catch, or | guess the trick here is how
can you nmake the decision? Do you wait till you get a
|l ong period of time a record of data before you make a
decision? If we do that, all of us would be retired
bef ore we make sonme decisions. But that’'s also
unaccept abl e.

W're trying to find that bal ance of what
type of data and the length of tinme that you need to
have to nmake a responsible decision is the bal ancing
act that we're trying to go through. W certainly
recogni ze that you have to take a | ook at the
popul ations. Frankly, the dynam cs of a popul ation
taking a one day, or a one week or even a one nonth
snap shot doesn't really give you any answer.

JIMELDER M. Radle from New York State.

ED RADLE: In terns of |ooking at the
popul ati on anal ysis, New York State has probably one of
the nost studied rivers in the country, the Hudson
Ri ver estuary. And 25 years of intensive, thorough
quality controlled data, we still don't know what the
popul ation effects are. So as Jimsuggested, we could
be retired before the decision -- in fact | amgoing to
be retired before that decision is nmade.

SPEAKER: We'l| see about that Ed.

ED RADLE: And it can go on even beyond that.
Even if you understand the popul ation dynamcs, if you
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understand it, what's happening to a particul ar

speci es, you haven't begun to scratch what you're doing
to the ecosystem So even if you know you change the
popul ation by 5 percent through the nortality, you
don't know what you did to the rest of the ecosystem

t hat woul d have used that source of food or would have
been i npacted by those organi snms growi ng and devel opi ng
until a point where it was chopped off.

The i npact studies that you' re | ooking for
are going to get you into an extrenely protracted
process. |It's very dangerous to get into it.

One other quick point 1'll nmake while |I have
the m crophone. A nunber of people have assuned that
there’s a consensus on the tiered approach that you

have here, | would say there's a consensus, if it's an
off/on switch. If you're killing fish, if you're
killing the public resource, that swwtch is on

You go to the next stage. Don't get into
trying to eval uate, because people have remarked how
conplicated and how different the systens are, and a
dead organismis a dead organism |It's tinme to go and
| ook at what is reasonable to do about it, not to get
into a protracted argunent. You can have those
argunents forever

JIMELDER Bill? Are you trying to anend the
conmment ?

BILL NEAL: No, just to add in ternms of, to
carry forward on the degree of science. W've had a
wor kshop process where we've had nunerous wor kshops,
three of them on the popul ati on dynam cs and got sone
of the best minds in North America, at |east on the
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issue. As | say, we're still debating it on the
speci es for which we have the best data, and you've got
a wde array of species for which you're not going to
have any data at all.

| have another comment but 1'll nake after.
JIM ELDER. Ckay. David Bail ey.
DAVI D BAI LEY: | woul d begin by saying |

fully support, and UWAG fully supports a rule that
focuses on ensuring that the popul ati ons of organisnms
where facilities are |located are protected.

We al so believe that in nmany cases you're
going to be looking at a variety of fish species or
shell fish species to ensure that the comunity
structure itself is being protected.

|, again, would reiterate in the first tier
| think we're going to be best served if we consider
not these factors independently, |ike the intake flow
or the velocity, because individually, those factors
tend to be not very neaningful. W can have facilities
wi th higher flows, but |ower entrainnment rates.

They're only neaningful in the context of the biol ogy
in the water body that we’re withdrawi ng water from
It's very inportant to make those decisions in a
hol i stic manner.

In terns of science, our industry has spent a
substantial anount of noney evaluating the inpacts of
these facilities, and again, | would reiterate, while
there is uncertainty, we can narrow that uncertainty
down to a point where we can nmake reasonabl e deci sions.

We do have to think these studies are costing
us noney as well, and we're prepared to do that,
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because we think when we're going to commt substanti al
econom ¢ resources, which in some cases may be called
for before those resources are commtted, we think
socially, that a benefit should be realized if those
resources are expended. That supports taking the tine
to look if a facility, and in sone cases, there may be
facilities, faced wwth | arge expenditures, that that
opportunity is provided so that good soci al decisions
coul d be nmade.

JIM ELDER  Thank you. Ckay. Bill. You get
your second or third chance.

BILL NEAL: Just to clarify something. In
terms of bal ancing, yes, there definitely needs to be a
bal ancing, but it's the stage in which the balancing is
bei ng done that we dispute.

We have facilities in New York State that
literally will kill a bucket of fish a year, and we
require no changes fromwhat the plant was originally
built with.

We have other ones that kill, kill many
mllions in inpingenment and probably billions in
entrai nnent, and there sonething el se needs to be done.
Essentially what the sonmething else is, is where you do
the evaluation. Wat is the actual inpact and again,
actual, rather than projected? You need to |ook at
these plants, but you put the effort into spending that
noney towards what is the inpact? Wat can | do about
it? What's the cost, and doing the balancing then. Not
back at the early stage of saying, well gee, let's
spend nmulti-mllion dollars to decide whether we have
an i npact or not.
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W think it’ll save a | ot of noney just to
have a very sinple, undisputable threshold of if
there's nortality. You have an inpact; now go on to the
next stage.

O herwise, we'll be in litigation and people
wi |l not agree, because it's not in their interest a
ot of tines to agree. | don't want to cast that in a

bad |ight, because we have a very good, cooperative
program W are trying to reach these decisions in
cooperation, and that does work well. But even working
i n cooperation, sonme of these problens are very
untract abl e.

JIMELDERS: | believe you' re the gentl eman
fromthe New York Power Authority.

DENNI S DUNNI NG  That's correct.

JIMELDERS: |Is it Dennis Dunning?

DENNI S DUNNI NG Dennis Dunning. Jim 1'd
i ke to make an observati on.

We are one of the utilities regul ated by New
York State. W' ve also worked with Natural Resources
Def ense Council, and | believe there is an itemin your
flow chart that hasn't received enough attention, and
it's really the crux of the entire issue that we're
talking about. It is the itemcalled Perform Wolly
Di sproportionate Costs Tests.

| woul d nmake an observation, and the
observation is that you ask industry whether it would
prefer to operate its facilities to kill nore fish or
less fish. | think to the industry, it would say |ess
fish. The real question is, what is an appropriate
anmount of noney to spend to offset fishing nortality?
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Using scientific information, we have tried
to provide sone idea of how inportant nortality is and
how much noney shoul d be spent, and we have a facility
that has that best technol ogy avail abl e for inpingenment
that was agreed to by all of the parties on the Hudson
Ri ver, because the agreenent was reached on an
accept abl e anount of noney. |t becones nore difficult
as the anount of nobney goes up

Qur experience woul d suggest to you that that
one bullet needs at |east as nuch attention as how you
defi ne adverse environnental inpact, because as Bil
pointed out, that's like trying to define how many
angel s stand on the head of a needle. There's no
scientific consensus on what it is, and clearly from
t he audi ence you've heard here, there is no consensus
on what peoples' belief is.

| f you can reduce this down to how nmuch noney
shoul d be spent to address Kit's concern, which is,
let's focus on technol ogy and tal k about what can be
done, as opposed to spending a ot of tine trying to
debate whether or not there is an inpact.

JI M PENDERGAST: That's a good point. W
recogni ze that that's probably the problemthat's going
to need the sane anmount of tine and di scussion as any
ot her of these significant issues in this action. Thus
that's one of the things that we -- | ooking at, how
much tinme we had today -- recognizing that we're going
to have to pick it up in a separate neeting. W have
that on the agenda for the Septenber 10th neeting.

JIM ELDER  You m ght note that if you

haven't seen it yet, today's Federal Register does have
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init the nost availability about how many angel s can
stand on the head of a pin.

JI M PENDERGAST: The California Angels or --

JI M ELDER  Theresa?

THERESA HANCZOR: Yes. In response to
Denni s’ comments that the bullet, referring to the
performance of the wholly disproportionate cost tests,
be placed on the sane plane as the top bullet as to
what is an adverse environnental inpact.

Vll, if you |look at the plain | anguage of
the statue, which is the best indication of its intent,
and we ook at its rather scant |egislative history,
and the any decisions of regional adm nistrators, and
those courts that have dealt with this issue, it's
quite clear that the statute does not require any cost
benefit analysis test, that’s the first prong.

It was only after technol ogies were put into
pl ace in addressing inpact did the courts in Seabrook
and the Brunswi ck cases discuss the wholly
di sproportion test. And why did they have to do that?
They had to do that because it was a vacuum There
were no regulations. So they relied on the discretion
of the regional adm nistrators.

It's just remarkable that here we are, 26
years after the enactnment of the statute, and we're
still arguing over the 20 words in the statute and
trying to put a new spin on things by saying, “Well,
adverse environnental inpact yeah, but it's the sane as
whol | y di sproportionate.” 1It's just not the case.

JIM ELDER  Okay. Kristy.
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KRI STY BULLEIT: In the spirit of your
instruction not to engage in point, counter-point, I"'lI
keep my comment pretty general. | want to say two
t hi ngs.

First of all, there's been a | ot of
di scussi on about value to be placed on resource.
Different people take a different approach to that.

One thing that seens pretty clear is that Congress, by
usi ng words of val ue, “adverse” is a word val ue,

i ntended the Agency to nmake sone val ue judgnents that
were nore than sinplistic.

Eventually, in order to nake those val ue
judgnents, you have to give a neaning to the term W
think that the right neaning is to | ook at the inpact
on at |east the population |evel or higher. Taking
into account inportant factors |ike John and Kevin have
mentioned, |ike comunity structure and ot her
functions, which I think can be dealt with by | ooking
at populations -- in the intelligent selection of the
popul ati ons that we study, and | ooking at the rel evant
time period. That's one thing.

Second, as to the whol e question of whether
cost is or isn't a factor to be considered under
316(b). Again, Congress used words of value that had
meani ng in context of the C ean Water Act. Specific
words |ike “best” and “avail able”. Those are terns
t hat Congress chose; terns that Congress clearly
under stood, and those terns are used to describe costs
in other situations.

This provision is unique in the sense that it
then requires a consideration of technol ogies and their
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costs versus environnmental inpacts, and requires the
bal anci ng of those two factors. The fact that they
didn't specifically incorporate | anguage |ike that

whi ch was incorporated in 301 and 306, points that had
been nmade over and over again in the past, isn't
particularly meaningful in this context. Since they
chose terns of value that clearly incorporate concepts
of costs.

That's our view on the interpretation of the
statute and that has, frankly, in the Agency, to the
extent we're citing past, precedent history, has agreed
with the general concept that costs are rel evant under
the statute for a very, very long tine.

JI M PENDERGAST: The first hand I saw was M.
Neal from Large Public Power Conmtt ee.

Bl LL NEAL: Yes. Thank you. Wthout spending
alot of tinme on this LPPC perspective, the anal ogy
here that we're tal ki ng about considering economcs is
very simlar to what Congress and the agencies
interpreted air standards for years and years, versus
their best avail able control technol ogy standard, and
then the nost achi evabl e m ssion standard of which you
have very little consideration of econom cs at that
point. There's also conpelling evidence and a track
record when one considers BTA that econonics are a part
of that consideration.

O herwise, in the statute of | owest -- what
woul d be the acronynf? LAI ER? the Lowest Achi evenent
| mpi ngenent and Entrai nment Rate, which doesn't exist.

THERESA HANCZOR:  Excuse ne. My | respond?
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JIMELDER  Could you just wait a second?
|"ve seen both hands right here.

THERESA HANCZOR: | just wanted to add, don't
forget the goal of the Clean Water Act, which is zero
di scharge. In the case of these particular intakes,
you can achi eve zero di scharge through cooling towers
and ot her technology. So, when you're considering
sonething else, it's one of the things that has to be
considered, is what is the inpact conpared to the zero
di scharge inpact, particularly if you couple that with
excel l ent screens that woul d avoi d inpi ngenent and
entrai nnent of organisns for the nmake-up water that you
woul d need. So keep that in m nd.

JIMELDER Al right. Theresa Hanczor.

THERESA HANCZOR: I n response to M. Neal's
remark that Congress did not insert |anguage as to the
Lowest Avail abl e | npingenent and Entrai nnent Rate, |
suggest they did. Wen they used the word m nim zed.

I f you look in any Webster's Dictionary, that's defined
as reduced to the small est anpbunt possible.

JIM ELDER  Okay. Now, | believe Jerry
Schwartz with the American Forest and Paper
Associ ati on.

JERRY SCHWARTZ: Running a risk of walking
into a point/counterpoint that isn't a
poi nt/counterpoint. | would just like to echo sone of
the earlier sentinents, that were made about the
overall framework of this tiered approach that it does
i nclude a screening stage, that as this gentleman has
poi nted out, a screening stage needs to have useful
criteria to really screen out folks. |If the criteria
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is too conservative, obviously everybody stays in the
process. You haven't effectuated a screening process.
| would just like to reenphasize the point that was
made earlier.

JIM ELDERS: GCkay. M. Wnhoff.

Bl LL WEMHOFF: Thank you. GCetting back to
the framework, there is another area that 1'd like to
just ask that the Agency consider. The way the process
appears to be set up right here is that, if you go
through tier one and you determ ne that you have
potential for adverse inpact, it immediately throws you
into performng studies. The concern that | have again
for the small comunities is they have limted
resources, and I wondered if there would be a way of
incorporating in here, into spending those limted
resources on mnimzing any perceived adverse inpact,
as opposed to spending the noney studying to determ ne
whet her they are or not.

| can think of sone instances where those
limted resources could be spent quite readily in doing
studies to determ ne whether there were or were not
adverse inpacts that could go beyond the limted
resources and you'd never get to the point of limting
any adverse inpacts that mght potentially be there or
isn't there.

" mjust asking the Agency to consider sone
way of incorporating into the framework of the process
here perhaps a way of spending these limted resources
and actually mnimzing any perceived adverse inpact as
opposed to studying.
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JI M PENDERGAST: That's an excel | ent point,
and that's sonething we will take a | ook at here.
Qoviously, if the cost of doing BTAis less then the
cost of the study, then it probably nmakes sense to do
BTA.

JIMELDER | think it gets back to the point
t hat Denni s Dunni ng was maki ng, and that is perform ng
a wholly disproportionate cost test, naybe | ooking at
that or sone version of that a little bit earlier.

JI M PENDERGAST: Let nme add one thing. W' ve
had sonme di scussion on tier two on whether there's any
value to it or not, but let ne add one thought to it.
It's that outside of the box of 316(b), EPA is
encouragi ng states to devel op biological criteria and
bi ol ogi cal eval uations of the bodies of water to the
extent that that's being done, and we expect that there
wll be sone additional statew de or state sponsored
studies that wll be available for taking a | ook.

Now | know that there's probably a nunber of
commenting that shouldn't be taking a ook at that. |
understand that. | just wanted to |l et you fol ks know
that there is a push to have nore biol ogica
characterization of streans being done and avail abl e.
We're | ooking at the extent that we can incorporate
that information into the decision process.

JIMELDER Al right. M. Kennedy from
NRDC.

KIT KENNEDY: A conmment, and a coupl e of
guestions. The comment is as you' re aware in many of
the states this process of restructuring of the
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el ectric industry is going on, and there may be
activity on the federal level as well.

This raises sone inportant issues for this
rul e making and for the need for some national parity.
It wouldn't be fair to have one state inposing strict
316(b) requirenents on its utilities, and then have
those utilities conpeting with utilities from anot her
state where 316(b) is not being strictly interpreted or
appl i ed.

To ny m nd, that underscores the need for
havi ng sone uni formtechnol ogies. |'m not saying every
single plant requires the sane technol ogy, but there
has to be sone awareness in this proceeding that the
industry is going to be operated differently, and there
needs to be a |l evel playing field.

The specific questions are, “Are you com ng
up with the sanme framework for existing power plants,
and power plants that are seeking initial permtting
approval s?”

And al so, who bears the burden of proof under
this framework? For instance on tier two, “lIs the
wat er body experiencing adverse environnental inpact
from i npi ngenent or entrainment? Does the state bear
t he burden of showi ng adverse environnental inpact
under your theory, or does the power plant actually
show that it is not having an inpact, or how does that
go?”

JI M PENDERGAST: Three things on here.

First of all, on the |evel playing field,
that's certainly sonething we're trying to achieve with
having a national framework in terns of what's to be
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done. But keep in mnd that's not also to be used to
precl ude states where the desire is to be nore
stringent. W certainly want to make sure that
everyone's adhering to what we call the national

m ni mum playing field, and then where necessary and
desirable, states can go further fromthat. | think
heard that in your words.

KIT KENNEDY: Right.

JI M PENDERGAST: Ckay. In terns of dealing
Wi th existing versus new plants? That's sonething we
need to take a | ook at here. (Qbviously, sone
t echnol ogi es are nuch nore expensive on existing
facilities versus a new one. The costs are lower if
you build it fromthe ground up. That's sonething that
we w il be |ooking at.

On the burden of proof, we tend as the
federal government to try to put the burden of proof on
the entities that are permtted. The question then al so
becomes how much information i s necessary to satisfy
the burden of proof, and that's where | think a | ot of
di scussi ons are.

We do the same thing, for exanple, on an
NPDES permt on the discharge, we ask facilities to
di sclose what's in their effluent. W ask themto
di sclose. W don't have to go out and coll ect that
information ourselves. But in that, there's a
bal ancing act in ternms of how much information we ask.
We certainly don't ask for nmassive GC runs of 10,000
contam nants. W focus on the things which tend to
have the greatest concern. The information necessary
is the bal ance on there.
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JIM ELDER  Ckay. John.

JOHN TORGAN:. W'l stray quickly back to the
cost benefit. |If this regulation guideline noves
forward cost benefits, we would insist that any type of
cost test nust consider the public trust externalities,
such as the effects of commercial and recreation
fisheries, and related to cost, not sinply putting a
dol | ar val ue on each individual organisnms that are
killed in the process.

l"d like to just echo what Kit said about the
need for national standard and regul ations. Under
utility deregulation, it's very difficult for
envi ronmental groups as representatives of the public,
to follow a lot of the technical issues that are going
on here. As we are now being hit with a glut of new
power proposals, this framework is critically needed.

It would be very useful for us to have sone
uni form standard with which to view new permts and new
proposals. W don't have that presently, and | think
it would work both ways, both in ternms of giving us a
| evel of confort that we're going to have our natura
resources protected, at the sanme tinme, avoiding
arbitrating capricious input fromconmunities and
envi ronnent al groups about specific plants and specific
t echnol ogi es.

JIM ELDER  Ckay. Bill, yet again. Bill is
t he vacuum

Bl LL NEAL: Just one nore point. In terns of
nmonitoring the water body and essentially having a
framewor k for making deci sions, one thing that was said
earlier was having reference water bodies to conpare.
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| just want to suggest that that's going to be
extrenely difficult, because usually if you have
sonething like a |arge estuary, you' re not going to
find a | arge estuary that doesn't have power plants and
ot her industrial users.

| f you recognize that there is an inpact, how
do you allocate that inpact? How nuch of it is from
non- poi nt source? How nmuch of it's fromfishing? How
much of it's from point sources, and how rmuch of it is
fromthe power plants cumul atively and individually?
It's a very difficult issue. Please keep that in mnd
internms of trying to define the reference case.

| don't knowif | nentioned it, but how do
you al so know what woul d have been there, or what had
been there in the past, conpared to the present state
t hat you observed?

Thank you.

JIMELDER  Okay. This is remarkable. W're
endi ng this discussion exactly on tine.

JI M PENDERGAST: Ri ght.

MYRA VAN ROSSUM  Just one final say.

JIM ELDER  Ch yes, Myra.

MYRA VAN ROSSUM Real short and quick
There were a | ot of coments about the many tiered
approach. | just wanted to say to the gentleman from
New York, Bill, you said that we would support a two
tier approach, which is “Are you inpinging and
entraining aquatic species?” and if so, ook at the
best technol ogy avail able. Because there if you find
you're only killing a bucket full of fish, then you are
i npl enenting the best technol ogy available. Yet on the
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other hand, if you're killing mllions or billions,
then you' re not.

When you're killing fish, you' re having an
adverse environnental inpact, and we recogni ze t hat
with fishernen. W' ve got catch and size limtations
on recreational fisherman who catch one or two fish a
day. We should definitely at |east be having that
t hought process about cooling water intake structures
that are killing mllions and mllions.

JIM ELDER  Thank you for that. Yes, Dr.

D xon.

DOUG DI XON:  Doug Di xon from EPRI. Just a
foll owup on what she said. There's a val ue judgnent
that has already been nmade -- there's a difference
bet ween a bucket of fish and a mllion fish. Just as a
lead in to the discussions this afternoon is that,
relative to inpacts that are occurring, there are
definitely | osses associated w th intakes.

But one of the things that needs to be
considered wwth those losses is the ability of the
popul ation to conpensate for those |osses, not to
automatically inply that because the nunbers are | arge,
that that automatically inplies an inpact and,
necessarily, an adverse inpact.

Just a final coment, there was sone nention
about the frustration of dealing wwth 25 years of data

and not being able to find a signal. | don't personally
bear that sane level of frustration. | believe the
tools exist. | believe the science is there to begin
to measure the changes that are occurring. | would

argue that if you did not see a signal after 25 years
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studyi ng, maybe this signal is not there and possibly
you' re | ooking for the wong type of signal.

JIM ELDER  That comment go unchal | enged?

Jim would you like to say anything in
conclusion to this norning' s session?

JI M PENDERGAST: Yes. |I'd like to say that's
t he beauty of scientific debates. Everyone has
different views and tries to express it.

First 1'd like to thank you, not only for
bei ng here, but for sharing your thoughts, asking the
guestions. This is the type of input that we were
seeki ng today.

I f you think about this, five years ago we
woul dn't have a neeting. The interaction would have
been on a proposed rule that would have been in the
Federal Register, and you would have witten your
comments, nost of themin fornms of briefs, and we woul d
have dealt with that during the coment period.

Hearing the coments now, hearing the
t houghts now, helps us to do a nunber of things. One
certainly, better clarify what we nean to say, so
that's there's no confusion about that. Second, to the
extent that there are issues that are up on the table,
totry to address themin the proposal, rather than
trying to figure out what you neant to say to us
t hrough conments on the proposal.

This type of dialogue is sonething that we' ve
been doing over the last two or three years, this being
one exanple in this rule and in others. W wll
continue to do this, because we find it's very
beneficial, not only for us in trying to figure out
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what we're going to wite, but also for all the

st akehol ders here to hear what are the concerns, what
are the issues and perhaps even be able to jointly
collect the data to resolve the issues before it even
gets to a drafting stage.

Wth that, | really thank you for being here.
| also highly encourage that you do return from/|lunch
A lot of the questions that you asked we have deferred
to the technical discussions later -- will be tal ked
about, and certainly by the right people here to
present that.

Have a good |unch. See you back here at
1: 00.

(Wher eupon, a luncheon recess was taken.)
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AFTERNOON SESSI ON

JIMELDER  Could we pl ease take our seats so
the neeting can be started. Could we pl ease take our
seats? That's great. Thank you. Hope everybody had
an enjoyabl e | unch.

We're going to start the second item of
di scussion wth Brad Mahanes. Brad used to be in the
Permts Division. JimPendergast rem nded nme he was a
nice guy. Now, he's in the Ofice of Regulatory
Enforcenment in OECA, Ofice of Enforcenent Conpliance
Assurance. He works in the Water Enforcenent Division.
So, here's Brad.

BRAD MAHANES: Well, the second di scussion
i ssue that you see on your agenda is one that severa
peopl e have al ready pointed up as an inportant issue.
Like Jim I'mgoing to do a brief overview of the
framework that you see in your handout, and then open
it up to your input.

The primary function of this neeting is to
get input fromyou all. The issue that |I'mgoing to be
touching on is defining and accessi ng adverse
envi ronnent al i npact.

When we tal k about the context of adverse
envi ronment al inpact, sonme of the key elenents that we
were | ooking at as we were devel opi ng the strawran that
you see both for inpingenent and entrai nnent, was the
concept of mnimzing not conpletely reducing. The
concept of a lowthreshold. Mnimzation is a | ow
t hreshol d.
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Focusi ng on adverse environnental inpact is a
way of determ ning what would drive the best technol ogy
avai l able. Were there was no adverse environnent al
i npact, what woul d happen? Wat woul d be the next
st ep?

That's why you see this framework screening
based, first, on certain physical paraneters, and then
nmoving straight into the tier two assessnent of is
there an inpact being reflected in the source water
body.

The way we currently envision this occurring
is deploynent of a RBP, a rapid bioassessnent protocol,
both in the source water body nearfield to the intake
structure, and then selection and assessnent, at an
appropriate reference condition, reference site,
| ooki ng for sonething that would be a | east enpiric
wat er that woul d be conparable to the source water
body.

In those instances where the source water
body did not reflect an adverse environnental inpact,
the netric that we were | ooking at right nowis sone
sort of an IBlI conparison, Index of Biological
Integrity conparison. What that nunmber is right now, we
don't know, quite candidly, because this is not a
proposal; this is not a final agency action. This is
early in the rule making.

VWhat we're | ooking at is sone |evel that
says, okay, if you have a delta between the two, if the
difference between the two sides is over an acceptable
[imt, then you need to go to tier three, which is a
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nore detailed, rigorous assessnent of the source water
and the cooling water intake structure.

VWat's really happening in a nultiple series
of biological netrics? Not just four or five
assenbl ages, but | ooking at everything.

In the instance where the source water body
IS not expressing an adverse environnental inpact, the
protocols that we have out on the street today show
relatively vigorous and viable biota in and around the
cooling water intake structure. At |east the current
approach is that we would assune that there is no
significant adverse environnental inpact.

One of the advantages we see to this approach
is that the tier three step, which is the very vigorous
detailed | think. Dave Bailey has referred to this as
the traditional 316(b)-full blown, |lots of biologists
enpl oyed. And being a biologist, |I like that.

VWhat are the specific contributions to the
i mpai rment fromthe cooling water intake structure?
VWhat trophic |level is being inpaired? Wat species are
being inpaired? 1Is it seasonal inpairnment? That wll
drive you to the best selection of the suite of
technol ogi es that you're going to deploy to neet BTA.

That's about a 45 second synopsis of where
we're at with the general approach. The protocols we're
| ooking at, again, are the rapid bi oassessnent
protocols that are out in the public domain fromEPA' s
O fice of Science and Technol ogy. They have sone
recently revised ones.

Sone of the issues that cane up earlier, “Do

we envision this as an exclusive and a one size fits
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all sort of thing?” W think by |ooking at this type
of approach where you do either paired site or pre-
operational data for states that have a nore rigorous,
nmore mature biocriteria programwhere they have their
own biocriteria to use.

It gives you that site specific conponent and
let's you see exactly what's going on. But if states
want to use a nore stringent approach, if they want to
bypass step two, if they want to go to a cropping
anal ysis like what, | understood that's where the state
of New York was, certainly states under NPDES have the
ability to be nore stringent.

Li kewi se, the facilities know that they're
going to be causing an inpact. |If they had | ocated
t hensel ves on a primary high productive estuary in the
m d- Atlantic, for exanple, and they know that the
source water body is inpaired, they may want to skip
tier two because it serves no purpose and go straight
into a tier three analysis.

That's basically a sunmary. You all can read
the framework. I'mreally nore interested in hearing
your comrents specifically about the approach, about
probl ens, about advant ages and di sadvant ages.

JIM ELDER 1" m back up. GCkay. Jerry.

JERRY SCHWARTZ: This isn't going to help you
Brad, because | actually have one nore question for
you, if you don't m nd.

BRAD MAHANES: Ckay.

JERRY SCHWARTZ: There are sone of us that
may be | ess well versed than others in the state of the
art or state of play, if you will, about biol ogical
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i ndicators and those kinds of things. It mght help
maybe get the discussion going a little bit nore if you
could just talk alittle bit about where the science is
on that or where we are on these indicators.

You referenced a couple of protocols. Again,
|"mnot famliar with them | don't know if other
folks are, but it mght help if you address those a
little bit. W mght get the discussion going.

BRAD MAHANES: Gkay. To be brief. The
protocols would drive you to do a series of assessnents
in water body assessnents. You |look at the nearfield
site around your cooling water intake structure, and
you're going to look at a different set of series of
assenbl ages.

You're going to | ook at periphyton, and
you're going to look at the creatures that live in and
al ong the bottomof the stream You're going to | ook
at the biota that's in the md-water colum. And then
you're going to go to a reference condition.

A least inpaired site, that's going to be
simlar. Sone of the things that | nentioned earlier
are, for exanple, for nuclear power sites after NEPA,
there was a fairly rigorous safety analysis report done
that generally captured a |lot of that sort of
i nformation.

I f you' ve got good ‘pre-op’ data, you could
use that. But anyway, you do a conparison of the two.
Then there's indices that you assign to the two
studi es, and you conpare the two of themtogether, and
that gives you a relative indication of departure from
a least inpaired state. The science, at least in
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several instances, in small streans and rivers, is
pretty good.

The biocriteria approach is one of the few
tools that's out there right now that, while it may not
fix all the problens, has been peer reviewed. It has
been endorsed by the Science Advisory Board and is the
protocol that a nunber of states are noving through now
as they incorporate it into their designated uses, and
the Agency's noving forward with as a nmethod of
measuring relative health in eco-regions and water
sheds.

Does that help? That's sort of sinplistic,
but I could do a week up here on it.

JIMELDER Don't do that.

JERRY SCHWARTZ: \What made ne think of it is
that | know that ANPRMis out and its tal king about
moving nore toward the biocriteria approach. | was
trying to get a sense of how this connects up with
t hat .

BRAD MAHANES: Right. In all candor, this is
one of the fewtinmes where we really are trying to
coordinate a few things.

| know, it sounds unbelievable, doesn't it?
But we are trying to coordinate the water quality
standards, ANPRM and the issues that are being brought
forth there with the biocriteria plan and the further
devel opment of biocriteria, and how that is inplenented
across the country and the 316(b) rul e maki ng.

There's sone sort of coherency as to how
these three interact. |In fact, the biocriteria

steering commttee is aware of and working with us on
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the 316(b) rule making. Several of us sit on the other
wor k groups to provide that conmmunication |ink.

JIM ELDER  Jerry, does that answer your
gquestion?

JERRY SCHWARTZ: Thank you

JIMELDER | believe Cara was next, from
Sceni ¢ Hudson.

CARA LEE: M question was along the sane
lines. When you' re tal king about this, prospectively,
| would assunme that this is not sonmething that is being
used now for cooling water intakes.

I'mfamliar with the use of biol ogical
indicators and integrity indices for pollutants, but
has it yet been applied to the inpact associated with
cooling water or with cooling intakes?

BRAD MAHANES: It has not, to ny know edge,
been applied yet. There are several facilities on the
west coast that are beginning to explore this approach,
and NVFS is actually working with us at one of those
facilities to use a biocriteria-based approach to
determ ne the relative degree of adverse inpact and the
zone of inpact.

CARA LEE: |1'mhaving a hard tinme
under st andi ng how this techni que would be applied to
this kinds of inpact; it seens like quite a junp to ne.

BRAD MAHANES: Well, actually it's not. In
fact, in the biocriteria guidance, and in sone of the
earlier docunents in the md '80s and early '90s, the
concept of water withdrawal, primarily for irrigated
agriculture, but also for cooling water intakes, was
vi ewed appropriate for biocriteria.
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So this is not sonething that we dreaned up
out of the blue. W did see that this was an
appropriate tool, and again, you' re | ooking at
assessing the relative health of a site in the
nearfield around the cooling water intake structure and
the referenced condition in conparing the two.

CARA LEE: One of the problens |I'mhaving is
this norning there was di scussi on about whether it was
appropriate to be | ooking at popul ati on and popul ati on
nmodeling. In contrast to what you' re tal king about,
it's looking at the nearfield of the intake itself.

It seens |ike those are divergent approaches,
and I'mwondering if the application of this process or
technique will be subject to sone other either rule
maki ng or process outside this, or whether this wll be
the forumfor discussing the application of that
anal ysi s?

BRAD MMAHANES: |'mnot sure | foll owed you
t here.

CARA LEE: Wiat | want to know i s whether the
decision to apply these techniques will be nade in this
forumor some where else?

BRAD MAHANES: For this rule making, the
decisions to apply these techniques will be nade within
t he concept or construct of this rule making. W won't
make them Like any EPA rul e nmaking, we'll nmake our
recommendati ons to senior managenent, brief them up.
They will have their preferred options. W'II|l public
notice that in the proposed rule, take comment, and
then it will go through a simlar fashion for final
Agency action, whatever that may be. But they would be
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germane to the cooling water intake structure
i npl enmenting regul ati ons.

JIMELDER  So, if you're answering this, it
woul d be intrinsic to the final Agency action.

BRAD MAHANES: For a cooling water intake
structure, if you' re getting regulations, yes.

JIM ELDER  Maya Van Rossum Del aware
Ri ver keeper .

MAYA VAN ROSSUM | was hoping to ask two
guestions before | have to |l eave for ny train. One
guestion, you were tal king about --

JIMELDER Is that entrain?

MAYA VAN ROSSUM  You were tal king about the
reference site, and what I'mtrying to get a handle on
i's, you ve got a waterway where you' ve got an intake
that's been operating for 20 years and been killing
mllions and billions of fish for 20 years.

Recogni zing that fish sw m around, how are
you going to find a reference site that's not been
di sturbed by that cooling water intake wi thin that
wat er body or that arena that will be a conparable
reference site?

BRAD MAHANES: That question cones up, not
just specific to intake structures, that's also true,
with effluent dischargers that have been there since
1920 or 1930. How do you conme up with a reference
site? You nove to a parallel site, a site that has the
| east inpaired condition.

| f you don't have that, if you don't have
pre-operational data, if you don't have historical
data, then you begin to generate what woul d be expected
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as the conditions. The criteria that you expect to see
in a least inpaired water body of that type in that
eco-regi on.

s that the preferred option? No, that's the
| east preferred option, but that is one. It's a BPJ,
or best professional judgnent type of approach, and the
bi 0- assessnent protocols |ay out the hierarchy of
options to use and the rationale of why one is
preferred and one is | east preferred.

| want to stress one thing. W recognize,
one, this is very early in the rule making. And we
also realize that this is not the perfect tool to fit
every single cooling water intake structure. But |ike
any tool, you have to dig in the box and find the best
one, at least for a national consistency, that fits the
nmost, the greatest nunber of facilities at one tine.

To the extent that all you all can provide
i nput at how we can use a different approach or
al ternate approaches, because that is what this about.
But this approach seens, at |east froma nunber of
peopl e that have been in the biocriteria business for a
while, to have a relative anount of nerit, because it
gets to sone of the key points that you see in the
statutory | anguage.

Sone fol ks said there was a real paucity of
| egislative history, and that is correct. |I'ma
bi ol ogi st, so | can get away with maki ng sone of these
statenents, but | see ny attorney cringe.

The | anguage says, mnimze adverse inpact.
So froma biologist’s point of view, this is getting at
that. That's what biocriteria do. They assess the
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relative health of the water body at a nunber of

assenbl ages, not just fin fish. Not just benthic but
it looks at a nunber of themand pulls themtogether to
give you a sense of is there a balanced community, a
viable community in and around the intake structure
based on the | east inpaired condition.

MYRA VAN ROSSUM And ny other question is
just -- is ny interpretation and way of doing this
correct? It seens to ne that nowhere within your
framewor k do you allow for the concept that the taking
of fish, in and of thenselves. Particularly, let's say,
tal king | arge nunbers of fish, just | ooking at the
absol ute nunber of fish taken that that nowhere gets
factored into this definition of adverse environnental
i npact al one.

Recogni ze, | can only do this by exanple, but
| was throw ng out nunbers earlier, |ooking at the
concept that there's a facility in the Del aware estuary
that takes 17 mlIlion pounds of bay anchovy a year.

Now, nowhere, knowi ng that's not absolutely
preci se, but nowhere - is it nore than that. Nowhere in
your definition can that in and of itself, we can | ook
at that nunber and say, wow, that's a whole |ot of
fish. That's an adverse environnental inpact.

That doesn't get recogni zed or factored into
this anywhere; is that correct? Am| not asking ny
guestion well enough?

BRAD MAHANES: No, the nost sinplistic answer
woul d be, you're correct. But that's not accurate
because it is considered. |It's considered, to the
extent that the cropping of 17 mllion pounds of bay
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anchovy, which is an inportant resource in the Del aware
estuary, in fact, that's probably around 10 percent of
the standing stock, if I'mnot m staken, would be
considered in the overall analysis of the conparison
bet ween the reference condition and the site near the
cooling water intake structure to the extent that you
exceeded what we woul d determ ne woul d be the
appropriate difference in biological integrity that
woul d be consi der ed.

If, in fact, the state had determ ned that
the resource could wthstand 10 percent of the biol ogy,
supported the fact that it could withstand 10 percent,
then it would be considered, but it would be accepted.
And where we are on drawing that line, we're not there
yet. This is an approach.

MYRA VAN ROSSUM  For the record, | just have
to say that that kind of approach that doesn't | ook at
the taking of fish as an adverse inpact in and of
itself is rather offensive.

BRAD MAHANES: Thank you.

MYRA VAN ROSSUM Sorry to have to | eave on
such a negative note.

JIM ELDER  To any degree.

MYRA VAN ROSSUM  Yeabh.

JIM ELDER  Even the bucket full anal ogy that
we' ve tal ked about.

MYRA VAN ROSSUM W all have to recogni ze,
and | nyself wll say, that when you're tal king about a
bucket full and when you're tal king about thousands,
even mllions, yes, there is that conparison, but
conceptually, to not |look at that and say that is an
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adverse environnental inpact that needs to be
consi der ed.

Agai n, addressing the bucket full versus the
mllions in the best technol ogy avail abl e aspect of the
equation. That's where that would get taken into
consi derati on.

BRAD MAHANES: To followup for a second,
know we' re not going to do point, counter-point.
listened to it this nmorning. 1'mgoing to get ny shot
in this afternoon.

| s that properly done, this approach allows
the biology to speak for itself. It doesn't have a set
nunber, that 16,990 pounds of bay anchovy is okay, and
17,000 pounds of bay anchovy is bad. It doesn't do
t hat .

It says, what is going on in the water
colum? What is the biology telling us? It allows the
environment, in the degree to which it expresses its
adverse inpact, to speak, as opposed to sone sort of
gquantitative netric that may or may not have any rea
meaning in the overall community structure that's
around that cooling water intake.

MYRA VAN ROSSUM | feel that those issues
are better addressed within the context of the best
t echnol ogy avai |l abl e di scussi on.

BRAD MAHANES: Ckay.

MYRA VAN ROSSUM Not early on, not knocking
everybody out of the box early on. And in |large part
due to a lot of the issues that were raised earlier
wWith regards to our ability on the scientific |evel.

BRAD MAHANES: Ckay.
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MYRA VAN ROSSUM | know ot her people want to
speak.

JIMELDER  Kit, |I've seen your hand, but M.
Del gado has been standing for sone tine.

RI CHARD DELGADO. Thank you. | wanted to
tal k about these RBPs. | agree conceptually on a rapid
bi ol ogi cal - protocol. Bi oassessnent protocol certainly
can incorporate a population effect, but | think we
have to realize that today there's a difference between
protocols that we're ready to use today and the ability
to make that type of judgnment.

Today, the protocols that we have are
directed primarily at | ooking at ecosystem health
defined in terns of biological diversity. So we nay be
able to deal wth this by devel opi ng new protocols or
breaking the protocols with this question. But in terns
of what I'lIl call the really devel oped tools, | don't
think the RBPs are devel oped to address that question
as we have it today.

Maybe EPA can work on that at the sane tine
that they're dealing with this, with a proposed rule
maki ng. That's the question that we have to realize.
We have to address it for nost of our steamelectric
facilities or nost of our big cooling water intakes.

VWhat is the inpact upon populations in
affected waters of living organisns? W need sonething
that gets us nost of the tinme to a popul ation type of
i npact and a judgnent as to whether that's acceptable.
W have to do that, obviously, before we have a crash,
or hopefully, we do that before what we have what we
woul d call a crash
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JIM ELDER Do you have anything to add about
sone of the scientific work EPA has underway?

BRAD MAHANES: |'m not sure that you all are
aware. W've just revised the small streans and rivers
RBP, and there are currently underway devel opnents for
arbitrating protocols for estuaries and | arge rivers.
So, Rich, you speak to a good point. They are doing
that now. They are |ooking at incorporating |and use
conponents and things |ike that into the protocol
anal ysi s net hodol ogi es.

JIM ELDER  Thanks. Ckay, Kit?

KIT KENNEDY: Now as | think you heard from
the di scussion this norning, the environnmental groups
have a fundanental disagreenent with this approach as
it's laid out here, and here's just a question or
comment, which it was sensitive to get at, why the
system doesn't work for us.

Say you had two power plants. One on a
productive estuary where fish popul ati ons were high,
but fish are also valued both as a fishing resource and
as a recreational resource. You have a simlar power
pl ant on another estuary, but this estuary is highly
inpaired. It's struggling to survive. Fish
popul ations are | ow and are in danger of being w ped
out or are struggling to nmake a coneback

Say there is a technol ogy that could be
installed at both plants that could reduce inpi ngenment
and entrai nment inmpact by 90 percent. And just for the
pur poses of this exanple, say that the technology is
not whol |y di sproportionate, however you want to
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measure that. It seens to ne you would want to have
the sane results at both of those plants.

You'd want to install the technol ogy that
woul d reduce the inpact at both plants by 90 percent,
regardl ess of whether you have the healthy estuary or
the inpaired estuary. They both need help. The
heal t hy estuary needs hel p because those fish are
highly valued. 1It's doing well; you don't want to send
t hat backwards. And the inpaired estuary needs hel p
because it's struggling to survive.

But it seens to nme that under your bio-
criteria framework, you’d conme up with different
results for those two estuaries or am| m ssing
somnet hi ng?

BRAD MAHANES: Well, | think one of the keys
that nmaybe | didn’t - you probably didn't mss it, |
probably didn't explain it well, is for that inpaired
estuary. Let's go back to the standard di scharger
type, the effluent type. An inpaired water body,
that's not an acceptable use. |If the designated use is
nore robust, it's nore pristine. That's why we don't
use an exact paired site.

You don't go to an equally inpaired water.
You go to a least inpaired water, which neans that
i npai red water body is going to have sone roomto
recover.

KIT KENNEDY: So you're saying that you m ght
do nore for the inpaired estuary then for the healthy
estuary?

BRAD MAHANES: It woul d depend on what the
facility was. What's the technol ogy? Are they
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conparable, identical facilities? Are the water bodies
exactly the sane? Yeah, possibly.

KIT KENNEDY: | don't understand that,
because | don't understand why you take into account
the health of the estuary. Healthy estuaries need
protection; failing estuaries need protection.

If there's technol ogy which is going to
reduce the inpact at both plants, why don't you just go
to the technol ogy step? Way are you concerned with an
assessnment of whether the popul ations are flourishing?

BRAD MAHANES: Because at |east the current
interpretation we have is that's the nmandate we were
given. [It's not for every cooling water intake
structure to deploy a best technol ogy available. It’s
depl oy a best technol ogy avail able that mnimzes the
adverse environnmental inpact.

| understand your position. | understand it
well. | just want you to understand our rationale, and
that's the reason for the devel opnment of this approach
It's because we saw reading in to, to; there was a BTA
to mnimze the adverse inpact, so that was a very
i nportant conponent of any analysis. In fact, perhaps
even the threshol d question.

KIT KENNEDY: Even if you accept that as your
mssion, it seens to ne then, in both cases, you want
to put the technol ogy in, because the adverse inpact in
one case, even if you have a flourishing estuary with a
lot of fish, if you' re going to have a use that's going
to reduce those fish popul ations, you would want to put
the technology in. |I'mjust struggling with why it
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makes a difference whether the estuary is doing well or
not .

BRAD MAHANES: Well, what matters is, is
there an adverse environnental inpact, and the way you
measure those, you conpare what's going on at the site
today with the |least inpaired reference condition.
Were there is a large difference between the two, you
have an adverse environnental inpact, so you deploy the
BTA to address that inpact.

That's basically it. | don't understand; |'m
having a hard tine...

JIMELDER  Well, let nme attenpt. | think the
issue you're raising is what is the proper starting
point. Should you think in terns of technology first,
or should you nake sone assessnent about bi ol ogi cal
conditions first?

KIT KENNEDY: That's right. Wat | hear you
say, and perhaps |'m m shearing you, is that if you,
have a river that's doing well, that is then shunted
out of the 316 box. You don't have to worry about it,
unl ess you can nmake sone sort of denonstration

BRAD MAHANES: | woul d state that
differently. At a cooling water intake structure, you
do an analysis of the river, of the near-field study.
And essentially, you can not find an expression of
adverse environnental inpact.

KIT KENNEDY: In terns of what? In terns of
popul ation | evel s?

BRAD MAHANES: In ternms of overall conmmunity
structure and heal t h.
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JIM ELDER  Wiatever, | think Brad's saying,
what ever criteria you would want to apply at that
poi nt .

BRAD MAHANES: Yeah. W haven't | ocked that
down, but generally the sort of references that we're
wor ki ng of f of now are abundance and diversity of your
maj or assenbl ages. How many shredders do you have?
What's your periphyton density? Things like that. |
didn't want to, particularly, get into the full, |ong
di scussion of rapid bioassessnment for any particul ar
site today.

But the overall idea was, you would use the
RBP protocols and determne what is the relative health
of the communities in and around the intake structure,
conpare it to a relatively uninpaired or |east inpaired
reference condition, and where that difference was
hi gh, that was essentially our default definition of
adverse environnmental inpact.

So you took that information, particularly,
because | told you what types of technol ogi es you would
need to deploy. |If your predom nant inpact is through
entrai nment of larvae, it's going to be different than
i f your predom nant inpact is the inpingenment of mature
fin fish.

So you use that, and you depl oy the BTA
They install it, and as Ji mspoke earlier, there's a
continuing nonitoring conponent to assess the efficacy
of the BTA that's been deployed. Again it gets to the
guestion of is there an adverse environnental inpact?

| f you do an assessnent and you find no
di fference between the area of the cooling water intake




© 00 N O 0o A WDN PP

W N NRNDNMNDNNNNDNREPRRPRPRER PR P P P PR
O © ® ~N O U A W N PFP O © 0 N O 0l A W N R O

94

structure and the least inpaired reference condition,
for the purposes at |east of the straw proposal, that's
a definition of no adverse environnental inpact. Then
t he question arises, what additional technol ogies would
you expect to be depl oyed and why?

KIT KENNEDY: | guess |'m saying, you have
this area which Maya referred to where there are a
couple of problens. One is, taking that site and
conparing it to sonme hypothetical other site is very
difficult to do, and that's easy to mani pul ate.

Two, say you do a conparison and you don't
find a difference in population |evel, yet you know
that that power plant is killing mllions of fish.
Those fish have a value recreationally too,
coommercially, if there's a commercial fishery, and yet
you're not accounting for them And if you have a
t echnol ogy which can reduce the kill, why aren't you
using it? |1 guess we're tal king past each other.

BRAD MAHANES: No, | wunder stand.

KIT KENNEDY: Yeah.

BRAD MAHANES: And that was an alternate
approach that we |looked at. [It's not |aid out here,
and that was the cropping approach.

Just how many pounds of bio are you taking at
your intake screen, either sucking it through or
straining it out? Wiat's the value of that? That has
it's owm set of advantages and di sadvantages. |[It's not
one that we were aggressively pursuing, but to the
extent that you can provide additional support for that
approach, we'd certainly further pursue it.
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| nmean, |'mnot blow ng you off. W went down
that road earlier. W found a | ot of problens, a |ot
nore problens then we did with this one, but if you can
gi ve us insight and better guidance on this or any
ot her alternate approach, that's why we're here today.

JIM ELDER Okay. WIllian? And Richard wll
come back then

WLLI AM SARBELLO W still have the sane
problemin ternms of we view 316 as being a technol ogy-
driven, standards approach. Going back to tier one
here, | understand that this is just a first cut. But
sonme of the screening criteria that you're using is, is
it an area of endangered or threatened species?

We can agree with that, but the | ogical
extension of that is if you haven't driven sonething to
the edge of extinction, you don't care. W're very
concerned about keeping the popul ati ons healthy so that
they not only don't get to that point, but that they're
thriving and abundant and provide a variety of uses to
all sorts of users. It's one fundanental problem

The second one is that in terns of the rapid
bi 0- assessnent neasures, and you may have sonet hing
that's good, but just sonme of themthat | amfamliar
with, they tend to be again pollution oriented. They
tend to deal with sessile organisnms. You can go in
there and kick sanple caddis flies and those kinds of
t hi ngs.

They are organisns that are staying put, and
they're generally exposed to the pollution over a | ong
periods of tinme, so you can pick up episodic, pollution

events will have an effect on diversity and abundance.
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That's not the situation here with the
cooling water intakes. 1In a lot of cases, particularly
for the really big ones, they're on really | arge water
systens. A lot of themare on open systens, estuarine
systens. You're really |ooking at coast-w de
popul ations with nmultiple sources of reproduction.

It's going to be extrenely difficult, even if
you saw effects in age structures. Wat's the cause?
What's the causality? Is it this particular plant or
not ?

And again, it's going to be, unless you've
got sonething really good up your sleeve, it's going to
be a major, major different type of |ogic because
you' re | ooking at popul ation inpacts over a variety of
interacting species and then the interactions of those
speci es.

It is different fromwhat's been done with a
| ot of the rapid biological assessnent issues. And the
last thing, | alluded to this before, but what is the
reference condition? Wat other Chesapeake Bays do we
have to conpare against? A lot of the systens are
| ar ge enough i n magnitude.

Even if you have a G eat Lake, do you conpare
it to another G eat Lake? They have very different
ecologies. It may work fine for smaller rivers and
smal l er order streans. There you may be able to find
the reference cases before your | argest magnitude
i npacts, but on your |argest and nost conpl ex water
bodies, | think you' re going to have a problemfinding
your reference case. Thank you.
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JIM ELDER  Okay. M. Delgado? Oh, I'm
sorry. Richard, just one second. Let's go to David
first.

DAVI D BAI LEY: Thank you. A nunber of
responses in terns of your points, Brad.

First of all, we would very nmuch endorse a
criteria such as a vigorous, thriving and abundant
popul ation of fish in the vicinity of a facility as a
good indicator of health and as an absence of an
i ndi cation of inpingenment and entrai nment inpact.
That's exactly the parameter that ought to be
considered right up front in terns of making deci sions.

However, | would tend to agree with sone
others in ternms of the point on the rapid bio-
assessnment, not to say that it may not be an applicable
tool. It may be and should be considered in the bag of
possible tools to apply. W would just encourage the
rule to allow for other kinds of tools as well.

For many of our facilities, very extensive
hi storical work has been done, for exanple. To the
extent that we can show that that work remains rel evant
internms of current facility operating circunstances
and water quality conditions, we think that should be
utilized as part of the decision making up front.

In terns of paired sites or criteria, again
that may be useful, but | would encourage not
necessarily limting the decision to that test. For
exanpl e, circunstances may be such that a facility can
show, based on the way it's designed or where it's
| ocated, that it's not a reasonable threat to the
bi ol ogi cal comunity it's withdrawi ng water from
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The wei ght of that evidence could supersede
in ternms of making a reasonabl e decision that the
facility does not make a risk wi thout going through
bi ol ogi cal assessnent, for exanple.

It may, for exanple, draw water from an
anoxi c | ower part of the water columm, where reasonably
there's not going to be viable populations of fish
| arvae or eggs that are going to be at risk in that
ci rcunst ance.

And finally, I'd Iike to get at the point
regardi ng individual entrai nment nunbers as a test, as
opposed to what should constitute adverse inpact. W
really think the focus needs to be on popul ation | evel
effects or social inpacts to other uses of the water,
such as commercial, recreationally inportant species.

What we recognize is that nost fish
popul ati ons have | arge conpensatory mnechani snms so that
cropping of individuals particularly at early life
stages, (eggs are yolk and sac | arvae for exanple)
where | arger nunbers often occur, wll not have any
measur abl e i npact on the nunber of adult fish and may
not have any inpact whatsoever on ecosystem pointers.

We know that capability exists in science.
W see it at work all the time, and that really speaks
to keeping the focus on the popul ation inpacts and the
integrity, the viability of the system as you
appropriately identified, as opposed to keeping the
focus on nunbers of individuals entrained, where a | ot
of noney could be spent to elimnate that. One would
see no change in terns of ecosystem function, and one

may see no change in the size of the population or the
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harvest of the fish that are wi thdrawn fromt hat
popul ati on.

BRAD MAHANES: One thing, just to respond to
your first point, the exanple you gave where the intake
was, let's say, located in the relatively anoxic zone
or located out in the relatively bio-sparse
environnent. Those are the sorts of things that we
envision, eventually, will go into the tier one
screener criteria. You're right.

Soneone said this was a first cut, it was and
it shows. But that's the sort of input that, ideally,
at final Agency action have polished, so that that sort
of facility would not have to go through this because
there is alnost no potential for adverse environnental
I npact .

DAVI D BAILEY: Right. And we woul d endorse
that. W see that as what we're tal king about in terns
of the holistic approach.

JIMELDER Okay. Dr. Dixon we would like to
defer for a second.

DOUGLAS DI XON:  Ckay. Thank you.

JIMELDER  Briefly, M. Delgado and then the
gent|l eman behind him W're comng up on 2:00, and we
have another topic yet to be discussed. W're going to
have to start thinking shorter termon this particul ar
t opi c.

RI CHARD DELGADO. Ckay. |If we're |ooking at
referenced conditions for |arge estuaries, | just want
to make the point that's been nade already. W don't
generally have reference water bodies for our big
wat er ways.
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We don't have anot her Del aware estuary. W
don't have anot her Chesapeake estuary. W don't have
anot her Narragansett Bay. W don't have anot her Hudson
estuary to | ook at.

In terns of the analysis that we should be
thinking of, nmy opinion is we really need for these
facilities - we really need to be thinking of both the
envi ronnent al assessnent and the technol ogi cal
assessnent .

The next thing that we need to do is think
about how we're going to integrate themin an
intelligent way. The engi neer needs to know sonet hi ng
fromthe biologist. The biologist, before he goes out
and starts | ooking at fish, hopefully, is going to have
to understand what kind of information is going to be
useful to the engineer that's going to be | ooking at
t echnol ogi es.

| really suggest to you that we need to think
about how we're going to bring those two disciplines
together, to get the people talking, and to get a
result that's going to have everybody happy at the end,
or less likely to have the engineer to say, well, you
shoul d have told nme about this, or the biol ogist
saying, well, you never asked about this fish.

The third thing I1'd like to visit onis this
i ssue of conpensation. W can find instances where
conpensati on does occur. But | want to suggest that we
need to be very, very careful with this one if you find
a couple instances where it occurs, this doesn't nean
that you can, scientifically, assunme that it occurs
ever ywher e.
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As regul atory agencies, it's appropriate for
us to stick to sonmething that's scientifically
defensible, and this is an area where we can | ead
ourselves into areas where, if we start extendi ng what
we know, we are going to be getting into a | ot of
troubl e.

So in terns of that issue of conpensation, we
need to make sure if we're relying upon that nechani sm
occurring, that we have sone strong scientific evidence
to show that it will occur in that instance that we're
deal ing with.

JI M ELDER  Thank you. We'll also defer
nmonet ary conpensation for |ater.

Sir, do you have a nane tag? | can't read
it, so please identify yourself.

BRI AN ROTHSCHI LD: Thank you. M nane is
Brian Rothschild, and |I've been advising UMAG and ny
specialty is popul ation dynam cs.

I"d like to make the point, nunber one, that
in assessing inpact, it's very reasonable to |look at a
particul ar target popul ations.

Nunber two, it's much nore inportant to | ook
at popul ations than to | ook at the nunbers of fish
killed. And the reason for that is that the nunbers of
fish killed is an inconplete neasure of what's actually
happeni ng to the popul ati on.

Because of that, particularly, because of
that, it's very inportant to | ook at the conpensati on,
because conpensation is, after all, a property of
popul ati ons.
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Now you m ght say, and no one has addressed
this, what is conpensation? How does it work?
Conpensation is the phenonenon that all natural
popul ati ons have, which is when a particul ar popul ati on
has a relatively low level, it increases its fecundity,
it decreases it survival rate, increases its nortality
rate. The reverse is true.

To think about conpensation, just think of
the fact that nost fish popul ati ons have fecundities of
mllions of eggs, and the resultant recruitnment from
t hose popul ations varies by a factor of only five to
ten. So the potential variability in a population is
mllions, but the actual variability is five to ten.
That's conpensati on

Responding to the comments by M. Del gado,
it's a well known proposition in the theory of
popul ati on dynam cs that all popul ati ons have a
significant anount of conpensation, and if you don't
believe that and you think about it, you'll see that if
they didn't have that conpensation, then they would
al nost imedi ately either collapse to zero or expl ode
toinfinity.

So in the short tinme available, | would |ike
to | eave you with the idea that the conpensation effect
is probably nost inportant at the entrai nment stage,
and so conpensation at the entrainnent stage with eggs
and | arvae nmay have sonme very counter-intuitive
effects.

You can not count the nunber of |arvae and
translate that into the nunber of adults. It's well
known, again, that it doesn't work that way.
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So to sunmmarize, only popul ation |evel
assessnments reveal the true inpacts. These are not
necessarily always a negative. If we don't take account
of popul ati ons and conpensation then, after all, what
this is going to dois in this process |ead to inproper
and i naccurate assessnents of inpact. Thank you very
nmuch.

JIM ELDER  Ckay. Doug Di xon?

DOUG DI XON:  Yeah. A couple of follow up
points relative to that. First thing, as far as the
life stage that's being inpacted, we've bantered about
the term“fish”. | think we should know what we nean
by “fish”.

For the nost part, wth exceptions, there are
exceptions, the inpacts occur at the very early life
stage in the fish life cycle. There's the eggs,
| arvae, early juvenile, [inaudible] juvenile and
[i naudi bl e] juveniles.

There is a very weak correl ati on between the
nunber of early life stages and adults. And the reason
for that is because of the trenendous | osses that occur
that are variable fromyear to year with the early life
st ages.

It also further denonstrates the ability of a
popul ation to conpensate. It was nentioned earlier
t hat whet her or not conpensation occurs [inaudible] it
i s fundanental aspect of fisheries biology. It's a
fundanment al aspect of any popul ation on this planet.

Certain species have much greater abilities
to conpensate than other species. But it's essential.

It is fundanental. It happens in your fish tank at
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your honme. You put a lot of fish in a tank; sone of
the fish die due to | oss of oxygen. They don't grow as
well. Take sonme of the fish out, sonme of those fish
get real big. That is a basic denonstration of what
conpensation is all about.

And finally, the other point | wanted to nake
is that we spoke earlier about the bucket of fish and
the mllions of fish. | ask this question first, how
many fish are in the bucket?

If we're tal king about adult fish, there
aren't many. |If we're tal king about juveniles and
eggs, there's a lot. But the real point is that
somewher e between that bucket and the mllions of fish,
there i s sone val ue judgnent bei ng nade.

The scientific community can tell you or can
help in defining what is the change to a popul ati on.
Whet her or not that change is adverse is not up to
scientists. That needs to be determ ned by our soci al
structure.

In the Pacific Northwest, we have an effort
right now to renove squaw fish, an active effort to
remove squaw fish. It is an indigenous population to
the Colunbia R ver, and yet it is not an adverse
i npact .

JIM ELDER By soneone's definition.

DOUGLAS DI XON: By a stake holder's
definition. The inportant thing is that there is a
very inportant val ue conponent to the term adverse.

JIM ELDER  The next person is Ed Radle from
New York State.
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ED RADLE: | can agree with you, Doug, in
terms of the nortality on the squaw fish, if it's
managenent induced, we believe that is a legitimte
nortality. Beyond that, we do not agree that the
nortality is insignificant relative to conpensation.

The nunber right nowis 17 out of 20 of the
maj or fisheries in the world are on their knees beggi ng
for help. That tells nme all | need to know about
conpensati on.

In terns of the nortality not having any
effect, the fact that we can't detect the signal, the
fact that we can't sort it out fromthe background
noise is no way an indication that it doesn't exist.
These popul ati ons have resilience for a reason. They
evolve with that resilience so that when the
envi ronment turns against them they have a chance to
survive.

If we use that resilience up at a power plant
i nt ake, those popul ations aren't going to survive.
They aren't going to thrive in the face of
envi ronnment al adversity.

And finally, the concept of having a thriving
popul ation so you're | ess concerned, that seens to ne
consistent wwth our efforts to drive everything to the
| onest conmmon denominator. It's just not right.

JIM ELDER  Let Doug respond first.

DOUGLAS DI XON:  Yeah. It's not a
poi nt/counter-point thing, but I did not make the
statenment that there's no effects.

JIMELDER  You started this, by the way.

Al right, you two.
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DOUGLAS DI XON:  No, | did not make the
statenent that there would be no effect. The point I
was making is that the conpensatory process needs to be
eval uated during the process of determ ning the inpact,
because the magni tude of the nunbers don't necessarily
inply an inpact.

JIMELDER Bill? O course, again, no
poi nt/ count er - poi nt .

Bl LL WEMHOFF:  Yeah. No point/counter-point.
Part of that is that, we think, where you do the
eval uation should be a part of the BTA anal ysis, not
just as an initial screen as to whether or not you use
t he technol ogi es.

What you're really talking about is a
resource allocation decision, and it's the sane as if
you had the ability for a systemto absorb copper, for
exanple, as a pollutant. How do you allocate that
| oad?

If you go with a technol ogy-based standard,
you say, if its reasonable, we're going to have
everybody use a standard that doesn't put out the
maxi mum anount of copper so that the systemis barely
able to tolerate it.

W'l |l cut everybody to a reasonabl e | evel
consistent with reasonabl e costs and have a heal t hier
systemout there. |It's the sanme thing with 316. As we
feel that if the technol ogi es are reasonabl e and
effective, and again, if you have to have an inpact, if
you're not inpinging or entraining any fish, no, you
don't have to do sonething about it.
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But if there is an inpact, then we think you
need to go to assessing what is the reasonable
technol ogy? What is the BTA, rather than, as | said
earlier, figuring that the users are entitled to kill
the fish just because it can't be denonstrated that the
popul ation is on the verge of an unhealthy condition,
let's say.

JIM ELDER  Brad, would you like to nmake any
final coments before we turn this over to Deborah? O
do you want to get out while you' re sonmewhat ahead?

BRAD MAHANES: No. You said, we're accepting
comments till the 20t h?

JIMELDER  July 20th

BRAD MAHANES: And to the extent that you al
can capture sone of these thoughts in witing,
particularly where you can be very specific, that's
going to be nost helpful to us. Seriously, thank you
for your input.

JIM ELDER  Thank you. Al right. Next topic
is Plant Characteristics, and Senior Project Oficer,
Deborah Nagle, will be opening up that discussion.

DEBORAH NAGLE: | have to give you a chance
to nove [inaudible] here.

SPEAKER: [ 1 naudi bl e]

DEBORAH NAGLE: After | get done tal king,
there will be a break so you can [inaudi ble] Can
everyone hear ne if | talk fromhere? Yes or no in the
back? Al right. Al right. If you can't hear ne,
rai se your hand, and I'Il try and go back.

We talked in our general framework, Jimlaid
that out earlier and Brad, essentially, discussed tier
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two. |It's athree tier process we've laid out, and the
next topic that I'"'mgoing to talk about is plant
characteristics and how do plant characteristics play
into how we feel this framework's going to play out.

When we’' re | ooking at plant characteristics,
we go right back to the statute, and we focus in on the
cooling water intake structure.

There are four elenments in the cooling water
i ntake structure that we, at EPA, think that facilities
can change. There’'s factors underneath each one of
t hose: location, design construction, capacity, that
can be changed and altered in order to reduce the
adverse environnental inpacts, that may be occurring at
a particular site.

Now i f we pull out, |looking at tier one, this
is just taken right out of the large framnework. You
| ook at what we're trying to do here for inpingenent,
and you say, okay, thinking about cropping the fish,
all right. There's a certain amount of fish that may
be taken in at a particular intake structure.

Tier one |ooks at the capacity issue of the
cooling water intake structure and what, within the
area of capacity, increases or decreases the inpact on
the aquatic biota. Well, frominpi ngenent we said,
maybe there's a threshold. A threshold of velocity
| ooking fromthe juvenile size species that, in
general, obviously no case fits all, but in general, is
there is a velocity in which the first feed of
juveniles are likely to be able to escape the
wi t hdr awal .
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That's what we were | ooking at at that tine.
That's sonmething for you to think about. 1Is there a
threshol d? Can we think of a threshold that is
reasonable. And this again is for the potential
adverse environnental inpact. Now we realize that any
ki nd of statenent of a specific threshold may not
necessarily be, because we have to take into account
the different systens, because you have estuaries, and
you have big rivers, and small rivers and | akes and so
forth, and that's where we put in these other bullets
here. | know a | ot of people focused in on, just
because you m ght be in an area of endangered speci es,
that doesn't nmean that's the only reason why you nove
on the tiered process.

W agree. That's a safety net to say, hey,
we're looking at it nore fromthe perspective, “Hey,
even though you mght need this threshold if you're in
one of these sensitive areas then you're going to need
to continue on in this process”, because there's a
reasonabl e potential to make policy in that area.

Looking at the tier one fromthe entrai nnment
side of the house, you said, “Ckay, well, there are
different factors involved in entrainment.” |[It's not
so nmuch the velocity, because what are you | ooki ng at
in entrainnment? You're |ooking at the larvae; you're
| ooking at the egg. They don't have the ability to
swmaway. So the velocity, although it plays sone
role, is not the key indicator. And here we said,
wel |, maybe there's a flow threshold. |Is there a
vol une that's being taken in that we could establish
sone type of threshold? That would probably have to be
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done on a major type setting where we | ooked at

di fferent ecosystens. Alnost each of these itens here
on tier one would have to be | ooked on an ecosystem
basi s.

Then, the other thing that we considered that
was inmportant is when you're | ooking at the entrai nnent
i ssue, maybe there's a small volume, but maybe it's a
small stream So it's relative, and we want to make
sure that we take that issue into account also. And
that's a ratio of intake versus a water body fl ow.

Then fromtier one, you mght hit that tier
two which Brad tal ked about. But let's say you nove
into tier three. Here is where we take a | ook at the
tier three aspect, here's where we say, okay, you're in
tier three. You' ve done whatever studies you' ve been
required to do to determ ne what inpact that particular
intake structure facility may have on the aquatic biota
for inpingenment purposes, and you start | ooking at
those technologies. You start |ooking at your options.
VWhat can the facility do? What can the plant do with
respect to plant characteristics in order to mnimze
adverse environnental inpact?

Now tier three, we | ooked at trying to tie it
back to tier one and tier twdo. And once again, the key
identifiable characteristics that the plant needs to
| ook at those BTA options it would get them back to
that threshold perhaps that we said was di m ninus, or
t hreshol d, where the potential of inpact was | ow, or
such that the biological criteria would be net in that
particul ar water body.
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But there are other things that the facility
can ook at in this particular area. As | had put up
there earlier, that there were three. They can factor
the capacity issue again, if you' re going to wap it
back up to tier one.

That takes care of the capacity issue, but
what about these other characteristics that can al so be
altered or changed in order to mnimze the adverse
environnental inpact. Now you're |ooking at things
like, for existing plants, |ocation and design. For
new facilities or facilities that are going through
sone type of revanp or adding on to the facility, then
you' re | ooking at the issue of construction.

So what | put up here, as far as |l ocation
type issues, are just our initial thoughts. There are
probably others, and we would |ike to hear about those.
But these are things that we think facilities can
change in order to mnimze adverse environnenta
inpacts with respect to | ocation. Mst of them deal
with the [inaudible] intake, where they're | ocated.

Then there’s design type factors. \What type
of intake structure do you have? The cooling water
i ntake systemitself. The size of your structure. Wat
ki nd of mechani sns do you have for fish return? Wat
avoi dance type factors do you have?

Technol ogi es. Have you created sone type of
artificial habitat that's |like an attractor to species
comng into the zone in which they'|l|l be either
entrained or inpinged? Wat wll you do about that?

JIM ELDER  Are you finished?

DEBORAH NAGLE: Um hmm
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JIM ELDER Do you want input now?

DEBORAH NAGLE: |'m al nost done.

JIMELDER  Oh, I'msorry.

DEBORAH NAGLE: And then we'll just do the
sane format that we have for the rest of the day.

And these are just construction issues. | see
nmore probably in the realmof existing facilities that
we' ve been di scussing today, but these are the things
that woul d have to be consi dered when | ooking at
construction type activities is displacenent of the
aquatic organisns, turbidity that’'s created, and so
forth.

Could I have a light, please? Wuat we tried
to do in looking at the plant characteristics is we’ve
tried to take into account the issue of actual cropping
of fish and what things that a plant can do froma
technol ogy side of the house that will hel p reduce or
m nimze the inpact to make things right.

So with that we'll open it up. JinP

JIM ELDER  Okay. Thank you. Who would |ike
to react first? Kristy you're the first hand that |
noti ced.

KRI STY BULLEIT: | have a question, because |
t hought | understood Ji m Pendergast’s expl anati on of
the system but your explanation has raised a question.
As | understood it, first you did the screening; then
you | ooked at the biological criteria. Then in tier
three, there was further assessnent of nore
specifically, what is the [inaudible] entrainnent?

What contribution is that making to any | evel of inpact
that you see?
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And then, if that is deened to be adverse,
one would go on to evaluation of technol ogy, assessnent
of their performance in that [inaudible] and eval uation
of cost effective strategies. | may have m sunder st ood,
but when you described the assessnent of relative
contribution, well, two things.

First of all, | did not get the inpression
that that third step in assessing [inaudible], which
woul d call the nore tailored step, existed. | didn't
hear you say that. It sounded |ike when you got to
tier three, you were just |ooking at control options.

DEBORAH NAGLE: No, you have to |l ook at the
full discussion. The first thing you have to identify
i's your contribution, your site characteristics, your
facility characteristics.

KRI STY BULLEIT: | understood Jimto say in
his initial description, and I think it was echoed by
Brad, that also at that point, you nake the fina
determ nation of adversity.

DEBORAH NAGLE: That's right. Exactly.

KRI STY BULLEIT: Okay, is it or is it not?
Do we need to do sonething, or do we not?

DEBORAH NAGLE: That's correct. There is sone
possibility that when you get to tier 3 based on where
you origi nated and what you have in place, you re

nmeet i ng BTA.

KRI STY BULLEI T: And what you have in pl ace,
meani ng BTA. | think that's inportant, because |
noticed that you incorporate in what 1'Il call the

design goals, the screening criteria and the bi ol ogi cal
criteria. And I'm not saying that there shouldn't be
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screening factors, and that screening isn't good. And
|"mcertainly not saying that sone internediate |evel
of review that mght include biological criteria, if
they' re appropriate, isn't good.

But it seens to ne that both for screening
pur poses and for purposes of applying biol ogical
criteria, you' re going to be using factors that are not
necessarily determ native of the cause of adverse
inpact. Biological criteria, for instance, rapid bio-
assessnents, they can't tell you the cause and affect.

DEBORAH NAGLE: That’'s right, they're
i ndi cat ors.

KRI STY BULLEIT: Right. They're indicators.
So designing to achieve those isn’'t necessarily going
to be the best goal for purposes of designing any
control technology you may want to devel op.

What |' m suggesting is you're using your
screening criteria and your biological criteria as your
design criteria, too. But ultimately, when you nmake
that determ nation of adverse environnmental inpact, it
may or may not be directly related to what pushed you
on to the next level of assessnent. Utimtely, it my
need a nore species specific, site specific
[ 1 naudi bl e] .

DEBORAH NAGLE: That’'s fair. | was focusing
on, obviously, the technol ogi es, because if you're
| ooki ng at the point characteristics that you could
change if you needed to apply in a different
technol ogy, then those are the types of things the
pl ant woul d | ook at doi ng.

JIM ELDER  Ed?
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ED RADLE: Let ne suggest that you add
operation to the four [inaudible] |ocation, design. The
operation is sort of inherent in the design, and sone
New York utilities have provided very neani ngful
mtigation | ooking at the operation into the house. So
| et nme suggest you put that in the mll.

And the second issue, in terns of sw m speed,
don't put too nmuch stock init. You'll find fish on
screens that could have gone three or four tinmes the
velocity of the intake, and they still end up on the
screen sonmehow. Except for zero, | wouldn't put too
much faith in it.

JIMELDER  Stock in the stock. Tony Wagner,

CMVA.

TONY WAGNER:  Thank you. Let ne start by
saying that we think the franmework, in general, is
pretty good. |It's a good starting point. There are a

nunber of different details, which a | ot of people have
menti oned that we woul d suggest maybe a slightly
different way to do it.

One of the things that we find very
interesting and desirable is the tier one screening
part of the framework. W think that a | ot of the
deci sions can be made there so that you won't have to
go through tier two and tier three, which are heavily
wei ght ed towards studi es which can be hundreds of
t housands of dollars, if not mllions of dollars.

Then, just adding on to sone of the things
that you just brought up about the |ocation factors,
design of the intake and construction. Sone of these
factors, it seens to ne, could be incorporated into
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tier one. So if, for exanple, you neet all the tier
one criteria to opt out, except for maybe your depth of
your intake is too shallow, why would you have to go
through a tier two biol ogical assessnment and then a
tier three type of assessnment just to determ ne that,
okay, for your facility, BTA is to have your intake
anot her 20 feet down, if you could do that in tier one?
Save everybody a lot of tinme, noney and, ultimtely, be
better for the resource. That's just a thought.

Really what I'mgetting at is that | would
like to see these determ nations nmade in a flexible
way, using the franmework as kind of a guidance. But it
al so seens that if one ascribes to the framework a
little bit too closely, a lot of resources could be
wast ed when sonetinmes a common sense solution is
sonetimes the best.

JIMELDER  Ckay. Wlliam 1’1l get you,

Ri char d.

WLLI AM SARBELLO |1'd just like to add two
nore factors. One in terns of the |ocation. One other
thing to consider is currents. W have experience with
one plant where it just happens to be located on a gire
[sp?], and it is a spot where, unfortunately, it
inpinges a lot nore fish than one woul d expect, just
because of the local currents.

And anot her factor which I think you should
be evaluating as well, probably at stage three, is
survival, because if you have screens that are
produci ng very good survival, that's inportant. And
i kewi se, if you have screens that are producing very

poor survival, you want to know that.
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JIMELDER WIliam before you go on, could
you define a gire [sp]?

W LLI AM SARBELLG  An eddy.

JIM ELDER.  Thank you.

WLLI AM SARBELLO  Probably is a better term
actual ly.

JIM ELDER  Got nme on that one.

LARRY OLMSTEAD: Larry d nstead, Edison
Electric Institute. Like many of the other people here,
we find alot that's really good about this approach.
| think it's great guidance, and | think you' ve
menti oned sone factors that can certainly be inportant,
| ocation, design, all of these.

| was sonewhat bothered by the term
t hreshol d, because it seens to go in the face of the
site-specific things. Followi ng along with what Ed and
Jimsay with regard to operations, the conplex biol ogy
out there, its interaction with the hydrol ogy those
sorts of things. 1'd recomend agai nst setting
t hreshol ds, but certainly giving considerations to each
of these factors, on which may or may not in the
particul ar instance be of inportance.

JIM ELDER  Ckay. M. Del gado?

RI CHARD DELGADO. Yes. | wanted to nake what
w Il seem sonewhat of a technical point. On tier three
you' ve used the term*“relative”. It's very appropriate
to use that termin terns of the assessnents that nost
of us have actually done in the past. | don’t know if
you just happened to stunble upon the right word for
the wong reasons, but in ternms of what we can do on
t he assessnents, |'ve been involved in on the things
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that we have the | east confidence in, or what I'll cal
absol ut e magni t udes.

Sone of the other people tal ked of the
absol ute magni tudes of | osses and popul ati on effects on
one of the facilities that 1've been involved in. W
really need to recognize that it's very difficult for
t he bi ol ogi cal technicians whatever to cone out with a
true absol ute nunber as to the actual
i npi ngenent/entrainnent loss to the facility.

There are many things that confound these
measurenents. Then, when we go out and | ook at the
resource level in the inpacted waters, we don't really
have good, strong nunbers that we have great confidence
in, in terns of telling what the actual popul ations are
that are in these estuaries.

Wen we're tal king of the inpacts of the
pl ants upon these estuaries, the nunbers that we're
really tal king about are a relative inpact upon,
hopeful |y, a popul ation that we've assessed as a
relative inpact. W can't really go out and drain the
wat erway and count every fish that was there, and then
operate the plant for a couple years and cone back and
count how many are |left.

W are dealing with the best nodels that we
have in ternms of nodels that everybody can cone
sonewhat cl ose to agree upon, or nodels that are
enpirical in nature, that are relative in nature.

Those are the best tools that we have today.

JIMELDER  Ckay. I'Ill invite Rodney

Dangerfield of EPA to tal k about the relative

contribution concept.
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DEBORAH NAGLE: And where is he?

JIMELDER It's you. No respect. How did
EPA stunbl e upon that ternf

DEBORAH NAGLE: Well, every now and then, we
get sonething right.

JIM ELDER  Ckay. David.

DAVI D BAILEY: A few comments on your
approach here. Again, and |'massumng this is the
case, that you wouldn't focus necessarily on the design
characteristics independently in your tier one
screeni ng; you would consider those in light of the
bi ol ogi cal information. W think that would be very
i nportant.

It may well be that it exceeded sonme criteria
that was out there for velocity, but at the sane tine,
if there were other factors that indicated adverse
i npacts were not occurring and that that could be
substantiated, that that would be sufficient to
indicate no need to go to tier two. Again, the
i nportance of |ooking at it holistically.

In terns of flow, for exanple too, |I would
say in many cases you mght see facilities on | akes, on
estuaries, on oceans, have a certain anount of re-
circulation that goes on, such that flowis not going
to be the constant nunber comng in. You may be
recirculating a certain anount of water that would
mtigate inpacts, for exanple.

Anot her point that 1'd like to speak to;
operational standards were nentioned. Operational
standards really aren't a BTA, but by the sane token,




© 00 N O 0o A WDN PP

W N NNDNMNDNNNDNNDNDNREPRRPRPRERPRP PR P P R
O © ® ~N O U A W N PFP O © 0 N O 0l A W N R O

120

we believe that facilities should have the opportunity
to offer those technol ogi es.

It's been pointed out that has been done in
certain circunstances, and if a facility were to decide
that it was in it's best interest to use that
technol ogy, that it could continue it's charge to
deliver reliable electric service and have sone kind of
constraint, that should be an option that may be
effective in certain circunstances.

My last point is regarding your coments on
design criteria related to the fix, the technol ogy.
There | woul d enphasi ze we woul d encourage a | ot of
flexibility on the part of utilities to develop the
appropriate BTA technology to elimnate the adverse
i npact, such that, if a velocity criteria was exceeded,
it my be that the problemcould be best and nost
effectively addressed, not by necessarily reducing the
vel ocity, but through sone other alternative.

And so, again, flexibility to select the
technologies, if it's been confirmed there is an
adverse inpact that needs to be addressed, that would
be an inportant point from our perspective.

JIMELDER Al right. Theresa?

THERESA HANCZOR: Yes. | just want to point
out how attenuated this conversation has becone,
because we have taken the utilities cue and fell down a
slippery slope. That all began when we start talking
about adverse environnental inpacts as sonething as
separate and apart fromthe inpingenent and entrai nnent
at the screens.
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To discuss in your flow chart here, perform
study to quantify inpacts to determ ne appropriate BTA
-- well, I'"ve been involved in a case on the Hudson
Ri ver in which one plant was using BTA and one pl ant
wasn't. And when the judge ruled in this case, he said

you don't need tons of studies. | don't have to go
much further than | ooking across the river. | know
what BTA is.

So | guess to go fromtier one to tier two to
tier three, and only to arrive at tier three to
quantify inpingenent and entrai nnent effects, is doing
t he whol e thing backwards. | think we have to start
with those inpacts up above, at stage one.

On the policy level, this has been argued
many tines before, but when we tal k about how we have
to involve a concern for the social well being when we
bal ance these factors in determ ning how many fish can
be killed, a lot of sustenance fishernen have been
fined for catching an extra bass, yet the utilities
have killed mllions of fish with inmpunity. | think
there’s sonmething that has to be addressed in the
soci al bal ancing there.

JIM ELDER  Ckay. Kevin.

KEVI N MCALLI STER Pl ease. Comment on
i npacts. | guess Theresa touched on that, and I
probably shoul d have made this point earlier, so
forgive ne for regressing. W're dealing wwth a | ot of
open systens, so really the take is substantial, is
significant. | don't see it possible that we can do a
conparative analysis with another |ocation.
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So that has to be kept in mnd. | think Bil
poi nted out, apples to apples, Chesapeake versus
sonet hing el se -- another system They' re not the sane.
You can't conpare them And since they are open
systens, we have to focus on the issue, and that's
really the intake.

DEBORAH NAGEL: Good. Could you clarify
“open systent when you rai se your question?

KEVI N MCALLI STER. Circul ations, in other
wor ds, open to ocean environnents, so there's so nuch
change. It's not a closed systemwhere it's surrounded
by | and masses where the biota stays the sane or is not
open to outside influences.

DEBORAH NAGEL: Are you speaking of things
i ke the oceans, estuaries and those things?

KEVI N MCALLI STER  Yes.

DEBORAH NAGLE: As opposed to | akes and --7?

KEVI N MCALLI STER. Correct. Estuarine waters.

DEBORAH NAGLE: Ckay. Thank you. Jim over
t here.

DEBRA LI TTLETON: The question | had about
this third tier, in looking at the |ocation and the
design of intake structures, you didn't distinguish
between revisiting permts for existing plants as
opposed to permts that would be given for new
construction. Could you speak to that for a m nute,
pl ease?

DEBORAH NAGLE: Well, | think as Jim
addressed earlier today, we are |ooking at existing
facilities versus new facilities and how we m ght

address themin this proposed rule. Are we going to
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address themdifferently or the sane? That's an issue
we have on our plate to eval uate.

DEBRA LI TTLETON:  You don't have a leaning in
terms of how you're going to proceed with that?

DEBORAH NAGLE: W’'re kind of leaning at this
time -- Typically EPAis nore stringent on new sources
than they are on existing sources.

DEBRA LI TTLETON:  Anot her question | had
goi ng back to the tier one, which is the triage phase,
as far as | could tell. Could you speak to the nunber
of plants, nationally, that are going to be subjected
to this level of scrutiny?

The assunption here has been that this
presents a bigger task then EPA has the resources to
conduct, and that seens to be the presunption for why
you woul d chose to focus on sone plants as opposed to
others and nmake this initial separation.

DEBORAH NAGLE: You nean the initial
separation of the six categories?

DEBRA LI TTLETON:  Um huh.

DEBORAH NAGLE: Well, basically, the reason
why we made those distinctions, we | ooked at the water
usage in the United States based on the census report,
and together, they used about 99 percent of all the
wat er that was being withdrawmn. And so the other
categories, the other 14 or so categories, constitute
| ess then 1 percent of the water use.

It's not that it wouldn't apply to them it's
just that we have decided to not target. W've limted
our target as far as collecting information, but it
does not elimnate their possibility of being in scope.
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We feel that the intake structures and the information
that we’'d get fromthese categories we could reflect...

DEBRA LI TTETON: WI I capture the | argest
gquantity.

DEBORAH NAGLE: Yes. That's correct.

DEBRA LI TTLETON: And when do you antici pate
that inventory being conplete?

DEBORAH NAGLE: Inventory as far as who's
regul at ed?

DEBRA LI TTLETON: Well, aren't you collecting
information at this point on the status of these
pl ants, the degree of technol ogy they' re enpl oying?

DEBORAH NAGLE: Right. GCkay, there's a
screener and there's a detailed questionnaire that are
in their process. | think Jimspoke earlier that the
screener which is going out to all the entities except
for the utilities is currently sitting at OVMB for

revi ew

We expect that out in the next week or so,
coupl e weeks. Then we'll nmake whatever revisions OVB
wants us to nmake, and then we'll nove on to mailing

that out. Hopefully, by the end of July, that mailing
will go out to all the non-utility folks.

The detailed questionnaire. W're currently
still evaluating all the comments that we've received
fromthe Federal Register notice requesting comments,
and we hope to get that, revised and packaged in to OVB
by the end of July is our target. Then it's a 60 day
period at OVMB, and then there's tinme for revisions and
then mailing.
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DEBRA LI TTLETON: And where do the responses
to the utilities fit into that picture?

DEBORAH NAGLE: Responses to the utilities.
They will be receiving the detail ed questionnaire.

DEBRA LI TTLETON: And when does that occur?

DEBORAH NAGLE: The tine schedule we're
currently on, probably Cctober.

JIM ELDER  Ckay, Debra?

DEBRA LI TTLETON:. Thank you.

JIM ELDER  Next, Bill Neal.

Bl LL NEAL: Thank you. Deborah, | really
think you really got a good handle on all the various
things to ook at in terns of |ocation, design into the
sl ope interface where whatever

DEBORAH NAGLE: Rel ative?

Bl LL NEAL: Yeah. One of the things that |
woul d, at |east, caution the Agency to | ook into, we
probably have probably the nost current or newest
i ntake on the channelized Mssouri. And |I'm goi ng back
to the days of dragging nets and running CPE shocki ngs
on the river. W built what we considered then, and I
think still is, the state of the art technol ogy for an
i ntake structure on the river.

DEBORAH NAGLE: And what's then?

Bl LL NEAL: Pardon ne?

DEBORAH NAGLE: And what's then? Tine frame?

BILL NEAL: This was built in 1979, cane on
line in '79. The bottomline that needs to be
mentioned is, if one foot per second is good, half a
foot per second is better, and you took the best recipe
fromeverybody. But after all the years of nonitoring,
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i nstead of seeing a full bucket, you saw nine-tenths of
a bucket.

So it's not just those physical
characteristics and the best recipe. The resource has
to be there, which goes back into the site specific
case by case.

This is no surprise probably to the Agency,
but if you asked nine fisheries out of ten on the
M ssouri River, it's not the intake structures. |It's
what the river has turned into, froma channelized
river and the loss of habitat that's the limting
factor on the fisheries. So, those are considerations
whi ch deserve that you take into account.

DEBORAH NAGLE: Okay.

JIM ELDER  Cara agai n?

CARA LEE: 1'd just like to followup on that
inthat in regard to the discussion that happened on
conpensation. What was going through ny mnd is
parallel to what you've just nentioned, and that is
that on the Hudson; and |I'm sure on all our other
wat erways, our resources are under trenmendous pressure
because of other things: habitat |oss, and pollution.

In sone respects, we have | ess control over
t han we have over the control of these intake
structures, and it goes back to, | think points that
wer e brought up this norning about, from our
perspective, how inportant it is to have this process
be technol ogy driven. W think that's nopbst consistent
with the intent of 316.

And again, it's an opportunity that we have,
and |'mspeaking in sort of a societal sense to exert
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sone controls over protection and preservation of the
resources we have where sone of the other pressures
that are out there, perhaps not as nuch wi thin your
control as our control, have to be taken into account.

DEBORAH NAGEL: GCkay. Thank you.

JIM ELDER  Any ot her contributions?

Rel atively speaking? From Pennsylvania, | still don't
have your nane nenori zed.

LEROY YOUNG Leroy Young

JIM ELDER  Thank you, M. Young.

LEROY YOUNG Just like to nention for the
record that our Agency has a real philosophical problem
with the issue of if -- W're tal king about design
here. To expect the dischargers, the design, in those
cases, is such that the streans are protected under
extrenme low flow conditions, 7QLO is used. Ninety-nine
percent of the tinme the flows exceed that.

DEBORAH NAGLE: Ri ght.

LEROY YOUNG The facility is designed --
The treatnment is to such an extent that the streans
will be protected at those levels. W're not talking
about dead bodies. W're tal king about no inpact to
t hose resources.

On the other hand, if sonebody di scharges a
pol lutant without permt and dead bodi es are seen, then
t hey' re prosecut ed.

Now, where that water is being drawn in where
we know there's dead fish, that's pretty adverse to
those fish that are being killed. Death is adverse.

We're up front saying that's okay to this
level. We just feel that there's a phil osophi cal
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probl em here that there needs to be conpensation. The
resource should be made whol e, no matter what end of
the pipe you' re looking at. W've struggled with this,
and we continue to struggle with it. That's our

posi tion.

DEBORAH NAGLE: Ckay. Thank you.

JIM ELDER  That was sinultaneous. I'Il go
with the lady first. Kristy?

KRI STY BULLEIT: 1've been nostly trying to
just listen, because ny training is as a |l awer, not as
a scientist, and these seemto involve a fair nunber of
science and public policy issues. | can't help but
notice that a lot of the debate seens to center around
two questions.

One is, what's the | anguage of the statute
and how does it drive the decision making? Were does
it put the enphasis? Fromny perspective, this
particular provision is unique in the sense that it
attenpts to conbine both technol ogy on the one hand and
the environnent on the other and to recogni ze the need
for sone bal anci ng.

Congress didn't use the termentrai nnment and
inpingenent. It didn't use the termelimnate
entrai nment or inpingenent, and it didn't choose a
whol |y technol ogy-based st andard.

Instead, it said, use the best technol ogy
avai lable to mnim ze adverse environnmental inpact.

One of the things that the Agency has to grapple with
is howto give all of the words in the statute neaning
and effect.
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It's been working on that for many years, and
| think in fairness to the industry, you have to say
the industry's been working right along with it to try
in many, many cases to do studies and deal with these
gquesti ons.

The ot her question that seens to conme up is
whet her or how we decide what is or isn't adverse.

Once we've nmade that decision, which involves both
science and public policy, how we nmake a determ nation
of how best to control it?

Again, fromthe point of view froma non-
scientist, | have to say | don't see how you could
deci de about technol ogi cal issues unless you understood
whet her sonet hing froma val ue perspective was or
wasn't adverse, because there will be trade-offs anong
species in life stages, given technol ogy may affect one
species in one life stage in one fashion and a
different species in alife stage in a different
fashi on.

You have to | ook at the environment as a
whole. If there's a problem come up wth the best fix
for the problem Fromthe scientists | work with
everyday, if you don't know the basis of the problem
and you don't understand the trade-offs you're making,
you can do nore harmthan good. It seens to ne, if
you're going to design a fix for a problem you first
have to define the problem

That's why an approach that starts with the
question of “do we have a problen?” Not just “do we
have sone nunbers”, but “do we have a probleni, and
then goes to, “how can we fix it?” is the right
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approach, because this particular issue, |ike anything
else in the Cear Water Act, involves a variable over
which facilities don't have any control, and that's the
fix.

To the extent that sone of the factors, you
say we can change them you can't really. You can't
change the nature of the water body. You can't change
ot her unregul ated users of the resource. There are
t hings that we cannot control, but that, neverthel ess,
have to be taken into account and eval uated, both
whet her there's an inpact, whether the intake
structures are causing an inpact that is adverse and
how you deal with it.

JIMELDER  WIlliam still want to comrent?

W LLI AM SARBELLG  Yeah.

JIM ELDER. Ckay. Five seconds.

WLLI AM SARBELLO  Yeah. | guess it's just a
case of a different view of adverse inpact. | agree
that it doesn't say you shall mnimze
i npi ngenent/entrainment. It does say you will mnimze
adverse inpact. |It's just, again, a different view
that we agree with the gentl eman from Pennsyl vani a,
that an adverse inpact is an adverse inpact at the
organismlevel, rather than at the popul ation |evel.

But it isn't the only inpact. Wen it says
m nim ze adverse inpact, we've interpreted it to
i ncl ude such things as visual inpacts, et cetera, so
it's broader. But at |least at the fisheries or at the
aquatic organismlevel, we're looking to mnimze those
i npacts, and we do our balancing. As | say, later in
the process is where the econom c and ot her
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inpracticality and nagnitude of the inpact on the
popul ati on and the species and the trade-offs are made

| at er.

| had one nore thought, but | lost it.
apol ogi ze.

JIMELDER  We'll give you anot her chance
| at er.

DEBORAH NAGLE: G ve ne one nore.

JIMELDER Alexis. Oh, you got it?

W LLI AM SARBELLG  Yeah.

JIMELDER WII the gentlelady yield?

W LLI AM SARBELLO  Yeah. The point was,
getting back to the intent of the Clean Water Act, it
does call for the restoration of the chem cal, physical
and biological integrity of the waters. W viewthis
as restoring the physical integrity of the waters not
to have the fish killed on screens if it can be
avoi ded, or cooked goi ng through condensi ng water
systemif it can be avoided, and avoi ded at reasonabl e
cost in | think the mnd of nost reasonabl e peopl e.

JIM ELDER Al exi s?

ALEXIS STEEN. Well, | have a
comment / suggestion for the tiers for both inpingenent
and entrai nment, and the suggestion is, in listening to
t he di scussion, about sone of the confusion and the
order in which certain questions would be posed and
answer ed.

If the questions in tier two and tier three
wer e al nost swapped in order, so that after you go
t hrough your tier one screen to | ook at your capacity
for entrai nment and inpingenent, then you would ask the
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question about the quantification of your entrainnent
and the inpingenent inpacts second, rather than, as
it's currently posed, to eval uate source water body
adverse environnental inpacts.

So you' ve done your |ocal site query, and
then you go to your broader water body questions as |
t hink you have to do the area or plant facility
specific question first. That nmay help on sone of the
confusion. Anyway, just a comment.

JIM ELDER Do you want to react to that one?

DEBORAH NAGLE: MNope. | wll take it as a
coment .

JIM ELDER  COkay. Yes, sir. Please identify
yoursel f.

BART GOOD: Bart Good with Dupont. | think
EPA took a good stab at the process that they put
together so far. The only comment that |'ve heard
t hrough the discussion is really focusing on power
utilities, but I"'msure this is going towards as a
screener questionnaire towards other facilities.
think the tier one is very inportant fromthat
strat egy.

When | heard sone of the panel nenbers here
tal ki ng about doing all kinds of study for, let's say,
a 2 Ma cooling water intake on a Chesapeake Bay or
Del aware River, and you want us to do a bi ol ogi cal
study. | don't fully understand the total points
related to that, but | think a tiered approach is the
way to go to determne, really, is there truly an
inpact for smaller facilities. Now, for sonme snmaller
facilities, for exanple, the bio-criteria as sone




© 00 N O 0o A WDN PP

W W N RNNNNDNNDNNNIEREREPRERRPEPRPPRP P PR
P O © 00 N O U0 D W N BFP O © 0 ~N O 0 WN B O

133

gentl eman nentioned, that's probably a good
possibility.

That's good for a small facilities on small
river streanms or nediumsize rivers, so the approach
that you have is a good start.

JIM ELDER Ot her commentors? Earlier we had
expressions in the hallway froma M. Rant and M.
Rave. |I'mnot sure if they're still here, if they want
to express thensel ves.

SPEAKER: Rave has al ready expressed hinself.

JIM ELDER.  Ckay.

DEBORAH NAGLE: Okay.

JIM ELDER Do you have ot her questions?

DEBORAH NAGLE: Well, | was going to them go
on break.

JIMELDER OK, let's begin our break a
couple mnutes early and give you a little bit of extra
time. Please be back at 3:15.

(Recess)

JIM ELDER  OK, pl ease take your seats.

My task right nowis to try to properly
capture, with the help of the folks from SAIC, what's
al ready been said today. Hopefully it reflects what you
think was said as well, so, we will see. |If | end up
sayi ng sonething that you believe is totally off the
mark or that we've totally m ssed the boat in terns of
capturing people's intent, 1'd ask you to wait until
get through and then raise your hand and we'll change
it accordingly again if we have mssed it.

Al so, the staff is working madly about trying
to get an updated attendance list that you can pick up
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before you | eave today, rather than have to worry about
a separate mail out.

Thirdly, please, when you go out the door,
| ay your nanme badge on the table out there, so that
t hese can be recycled. Okay?

As one of ny former coll eagues al ways says,
there's no penalty for ending early, so maybe that wll
be possible as well. Let ne talk about topic one, in
retrospect, that Ji m Pendergast presented, Designing an
Appr oach.

Sone believe that any taking of fish or
aquatic organisns constituted an adverse environnental
i npact that needs to be mnimzed through application
of best technol ogy.

Wher eas ot hers defined adversity based on
i npacts to a popul ation and/or a comrunity. This
phi | osophy inplied that sonme degree of taking of fish
is acceptabl e and does not constitute an adverse
environnmental inpact. W had a |ot of discussions
about the bucket of fish versus a mllion fish, or how
bi g sonebody wants to nake the bucket. | think there
is an appreciation that adverse ends up being a val ue
j udgnent .

Third point under topic one, sone used the
sane phil osophies in defining adverse environnental
inpacts to justify the need, or trigger the need for a
full blown, tier three type analysis of inpacts.

Fourth, the draft framework focused on
bi ol ogi cal assessnents and did not enphasize the role
of technol ogy assessnents or the role of technol ogies
to mnimze inpacts. To nme, speaking not clearly for
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EPA, that's sonmething that |'msure they wll take
under consideration and what additional steps they
take, including the workshop that's planned for
Septenber. It doesn't nean that they're going to do
it. It just means that they will think about it.

The next point under this topic, the issue of
cost reasonabl eness raised what is the appropriate
anount of noney to spend to avoid nortality.

An additional point was that the statute does
not require a cost test. EPA appears to be equating
t he concept of m nimzing adverse environnental inpact
with the concept of some wholly disproportionate cost
tests. And when they made that point, they were not
conplimenting EPA

Further, it was stated that it's difficult
and controversial to assess the health of water bodies
and the appropriate referenced conditions. | think
t hat point was made by several people.

A nunber of participants also noted their
support of EPA view ngs, site specificity of issues.

Sonme believe that EPA needs to include a
broader scale of paranmeters to be evaluated in tiers
one and two. Qhers believe the tiering criteria are
not needed, and that mnim zation can be acconpli shed
t hrough application of a specific technol ogy.

Pardon nme if I'"'mslightly redundant on sone
of these points. Comments were made that facilities
i ntake structures should be re-eval uated when the
conditions affecting those intake structures change.
Mention was al so nmade that the facilities should be
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able to use existing data resources and not have to
start from scratch

Further, it was recommended that gui dance be
provi ded on the process of evaluating inpacts from
cooling water intake structures, not just "How do you--
VWhat is the bottomline?

Next to last issue. Whether or not it is
practicable or possible to evaluate cunul ative inpacts
as well.

And | astly, under this topic, issues were
rai sed regarding the burden of proof regarding adverse
envi ronnent al i npact.

Wth that, 1'll change ny own ground rul es.
Wiy don't we see if there's any comments about topic
one before | go into topic two? EPA included. Most
particularly, if you' ve heard sonething different than
this, it would be good for the audience to know about
it.

JI M PENDERGAST: |'m checking with ny notes,
Jim

JIM ELDER  Ckay. Thank you.

REED JOHNSON: Jim

JIM ELDER  Yes, sir.

REED JOHNSON: |' m Reed Johnson, Triangle
Econom ¢ Research. | have been advising UMG on sone

econom ¢ aspects of the rule making. Wth respect to
this first matter, I would just |ike to enphasize a
coupl e points that were nmade earlier in the discussion
regardi ng the inportance of values and the
inevitability of making value trade offs.
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Kit Kennedy acknow edged the inportance of
identifying benefit values and eval uating our options
wWth respect to differences in benefit values in
di fferent environnmental settings.

Val ues are relevant for the regul atory
framework, that is, any regulatory framework. It's
designed to protect the social interest. The val ue
trade-offs that we ultimately have to deal with here
are not nerely or solely biological ones, but social
val ues as mani fested by our social preferences for the
very difficult trade-offs that we have to make in this
ar ea.

| look forward, as | think many ot her people
do, to the Septenber neeting where we're be able to
expl ore sone of these issues in nore detail.

Then finally, I just wanted to note that the
reason one dinension of these trade-offs that has
changed as a result of the new regulatory or new
conpetitive environnent in which utilities are
operating, is that in a world where it was relatively
easy to pass off sone substantial cost increase to the
utilities as nerely representing a couple of cents per
month on the average rate payer's bill. That may no
| onger be possible to do. The cost and consequences of
financing the environnental protections that may be
mandated may take very different fornms than they took
in the past.

JIM ELDER  Ckay. Kristy?

KRI STY BULLEIT: A point on your sunmary.

JIM ELDER:  Yes.
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KRI STY BULLEIT: You noted that comrents were
made about the statute not requiring a cost test, and |
just want to reiterate the opposite side of the coin,
which is that the statute does require a cost-test,
does incorporate a cost consideration, so that your
not es back reflect both sides of the discussion.

JIM ELDER  Okay. Well taken. Yes, Ed.

ED RADLE: Just one other thought. You said
that there was a suggestion that the intake be re-
eval uated periodically. | think the Cean Water Act
says that the NPDES permt, in the federal case, wll
be issued for a period not to exceed five years. W've
interpreted that to say it's not a suggestion, but it's
a requirenent to go back every five years and | ook at
the inpacts, |ook at the technol ogy and do the
bal anci ng agai n.

|"'mnot sure if that was said. | may be
addi ng sonething that wasn't said. | just want to
clarify our position.

JIMELDER | don't recall people talking
about the five year intended limtation on the NPDES
permts, but | just don't renenber that specific point
being made. To sone people, that's inherent. To other
people, the reality may be that that permt may, in
effect, be for far longer than five years, and be
adm ni stratively extended, dependi ng upon the state.

O her comrents on topic one? Not hearing any
further cooments, let nme nove on to the second topic.
In fact, | just noticed |I overl ooked sonething on an
addi tional page on topic one, so let ne get this one

out .
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The "cost benefit" must consider public trust
externality, not just the value of individual
organi snms, and, that again, cost benefit assessnents
must be driven by societal values. That's simlar to a
point that | nade at the begi nning about the
phi | osophi cal issues regardi ng val ue judgnments. That
one's going to be very difficult for EPA or anybody
el se to resolve to everyone's satisfaction

So with that, let ne nove on to the second
topic. Again, the topic was Environnental Criteria
Def i ni ng and Assessi ng Adverse Environnental |npact.

Sone stated that the proposed framework
all ows the chance for degradati on of popul ati ons on
heal t hy water bodies and were not thrilled at that
pr ospect .

O hers stated that identifying inpacts
associated wwth a single facility gets harder to
di stinguish as the water body gets | arger.

Third, others stated that there would be
i ssues associated with defining reference conditions,
especially on |l arge estuarine systens.

And fourth, sonme stated that conpensatory
mechani snms of bi ol ogi cal popul ati ons shoul d be
addressed. QO hers stated that conpensation may not
occur everywhere, and there are many commer ci al
fisheries that are currently failing.

And last on this topic, sone stated that
popul ation | evel inpacts should be evaluated, while
ot hers stated that inpacts should be eval uated at the
| evel of the organism
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Did we m ss anything notable on topic two?
Dr. Rothschild?

BRI AN ROTHSCHI LD:  Yes. | wanted to conment
on comercial fisheries to clarify the point. The
statistics on over fishing with respect to commerci al
fisheries around the world have been promul gated by the
Food and Agricultural Organization, the United Nations.
They have cl ained that 70 percent of the fishery stocks
in the world are harvested at their maxi num|evel or
over fished.

The subsequent anal ysis of that data shows
that only 7 percent are over fished, and the fact that
stocks are harvested at their maxi num | evel neans that
they' re harvested at the maxi mnum sustai nable yield
| evel, which is a provision of our present sustainable
fisheries act.

That conclusion that has conme from FAQ, which
has since been recanted, is taken as an exaggeration of
over fishing. And | think it would be wong and perhaps
not too logical to relate whether comercial stocks are
over fished or not to this particular matter, because
in many cases, it's independent. This conmes back again
to the very inportance of |ooking directly at the
conpensatory nmechani sm Because not only may there not
be an adverse inpact, the fact that |arvae and
juveniles are taken by a plant (I know you're | ooking
at your watch, so I'll finish) mght actually increase
the recruitnment or the productivity of the stock. Thank

you.
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JIM ELDER  Excuse ne. \Wen you tal k about
this being recanted, you were referencing the first FAO
concl usi on about seven out of ten?

BRI AN ROTHSCHI LD: FAO now agrees that only
on the order of 10 percent of the stocks in the world
are over fished. And that's really not a bad track
record, when you consider the nature of fishery
managenent around the world, which is a very conpl ex
affair.

JIM ELDER  They were tal king about salt
water as well as fresh water?

BRI AN ROTHSCHI LD: They were tal ki ng about
primarily marine fish.

JIM ELDER  Any ot her comrents? Kit?

KIT KENNEDY: Just to nake sure the record is
clear, I'mnot sure whether we specifically voiced
this, but the concern fromthe environnental groups
point of viewis not that, in sone cases, conpensation
acts as an antidote to fish nortality from power
plants, and in sonme cases, it doesn't, but it hasn't
not been denonstrated that the conpensation is a fact
that takes place. It's a broader rejection of the
theory than that it sonetines kicks in and sonetines it
doesn't.

JIMELDER OK. |I'msure they got that
nuance. Any other comrents on topic two?

K. Moving on to the last topic, topic three,
Pl ant Characteristics. Deborah Nagle provided an
overview of factors related to | ocation, design and
construction that can influence the potential for

I npact .
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Then sone of the discussants pointed out
additional factors, for exanple, operational paraneters
that can influence things as well. And as in earlier
di scussions, the need for a holistic approach was
stressed. This was cited as being inportant, because
of the close relationship between technol ogy and
bi ol ogy, which is also reflected in the 316(b)
| anguage.

Fourth, several people encouraged that there
be flexibility in the choice of BTA by the affected
party, as long as the proper conditions were satisfied.
O hers encouraged EPA to consider the effectiveness of
technologies, i.e., the survival rate, in nmaking its
ultimate deci sions.

This section was a little nore hurriedly put
t oget her because of the abbreviated tinme span, so I'm
feeling the nost vul nerable about what we did or did
not capture on topic three. Again, |'ll ask people if
t hey have any additional coments to nmake sure that EPA
heard what you neant.

Okay, I'Il take that as a conplinent to the
staff. Wth that, | turn it back over to Deborah to
tal k about the next steps in this process.

THERESA HANCZOR: | believe this was
suggested in part three of Deborah's discussion. The
probl em when you | ook at adverse environnental inpacts
separate and apart fromthe entrai nment and i npi ngenent
that occurs at the intakes, and as | called it, the
slippery slope that we arrive at when we begin to | ook
at BTA and what BTA is necessary only when we use
bi ol ogical criteria.
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JIM ELDER Al done?

THERESA HANCZOR:  Yeah.

JIM ELDER  Ckay. Thank you. Again, back to
you.

DEBORAH NAGLE: Ckay. Next up. First of all,
comments on today's format. Did people like the format
of today's neeting? |If you generally |like the format
of this neeting, this is what you can expect for the
Sept enber 10t h neeting.

The one thing that | wll say for the
Septenber 10th neeting is that now we know who's
interested. For all those who did attend today's
meeting, we will make sure that you know what's goi ng
to be tal ked about in the Septenber 10th neeti ng.

It's al so noted that EPA has a web site on
the OMM hone page. That's 316(b). Go into that. W
try to keep stuff updated. For the next public neeting,
you will find information on that, as well as the
Federal Register notice that we'll get out, as well as
i ndi vidual letters and information.

For the neeting on the 10th of Septenber,
what we intend to talk about at this tinme -- One of the
I ssues cane up today, and that’s the whol e i ssue of
cost and how you take cost into account or how you
don't take cost into account. That issue wll be
di scussed.

The ot her issue that we've heard a | ot of,
not at this neeting but over the |ast several nonths,
we’ ve heard interest in the whole issue of mtigation.
What role does mtigation play in 316(b)? Everybody has
different ideas on how that may or may not apply.
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For today's neeting, | want to thank
everybody who cane. Your thoughts and ideas and
coments have been very hel pful to us.

VWhat we' Il be doing is going back, taking a
| ook at our framework, evaluating the comments that we
received today and any witten conmments that we may
receive in the next several weeks. Again, about three
weeks, the 20th of July, we would like any witten
comments that you may have that you would like to
present on the framework today. Then we'll be
eval uating those and revising our framework for a
future tine.

Does anybody have any cl osing comments? Yes.

LARRY OLMSTEAD: Wio are the witten comments
to be directed to?

DEBORAH NAGEL: Direct themto ne. The sane
i nformati on should be in the Federal Register.

JIM ELDER  Larry, or anyone else, if you
have the Federal Register notice announcing this
meeting, it had Deborah's mailing address, as well as
e-mail .

DEBORAH NAGEL: For the nailing address, if
you're mailing themto nme, the zip code for Washi ngton
D.C., where we're |ocated is 20460, and ny mail code is
4203.

JI M ELDER  Agai n, any comments about the
format arrangenment for today's neeting? Yes. W had
si mul t aneous again. Photo finish. Yes.
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W NI FRED PERKINS: My nane is Wnifred
Perkins, and I"'mw th Florida Power and Light Conpany.
| would very nmuch like to conmend EPA' s effort today.

| think for the Septenber 10th neeting, it
woul d be very helpful if, in advance of the neeting,
once again EPA was in a position to prepare a draft
framework or a series of bullet points outlining some
of your current thinking on both the mtigation issue
as well as the cost issue. That way we could have a
heal t hy di scussion and engage in the specifics and
t hi nk about some of the subtler issues before the
meet i ng.

The draft framework today really hel ped, at
| east from our perspective, preparing sone thoughts,
sone ideas, and | encourage you to do the sane for
Sept enber.

DEBORAH NAGLE: Ckay. Thank you. W will.
W'll in fact get out information for broader groups of
peopl e for the next neeting.

JIM ELDER  Before you | eave, | have been
signal ed that the updated attendance list is available
out at the table in the hallway, and again, if you
| eave before everybody el se does, please turn in your
name tag.

| saw a hand over here go up

SPEAKER: Just as a possi bl e additional
agenda item for Septenber, perhaps a discussion of best
t echnol ogy and technol ogy options that are out there
and different options for mtigating inpacts when
t hey' re found.
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DEBORAH NAGLE: Ckay. W' Il look at that for
t he Septenber neeting, and what we think agenda-w se,
and if we think it won't fit in tinme-wse, then we
m ght | eave that for an additional date because that's
i nportant.

JIMELDER  State of the art type of
di scussi on.

SPEAKER:  Ri ght .

JIMELDER  WIIianf

W LLI AM SARBELLO  Thank you. Just wanted to
echo that | think that there will be an opportunity, if
maybe not at the next neeting, but at a subsequent
nmeeting, to talk about sone of the technol ogy options
because there are an awful |ot of success stories for
how t hi ngs can be done reasonably and effectively.

Sone people may not be aware of that. That should be
part of the consideration, a part of this process in
choosi ng an appr oach.

The other thing was just a comment to
conpliment EPA on the opportunity to participate. This
is much better to get involved earlier rather than at
t he rul e-maki ng stage. Thank you.

JIM ELDER  Okay. Anyone else? |If not, |
want to thank you for making nmy job so easy today.
Everybody did behave in a very constructive fashion. |
t hank you very nuch.

(Wher eupon, at 3:46 p.m the PROCEEDI NGS were
adj our ned.)




