Response to Public Comment

---National Pollutant Discharge Elimination System---
Regulations Addressing Cooling Water Intake Structures
for Phase Il Existing Facilities

(40 CFR Parts 9, 122, 123, 124, and 125)

Subject Matter Code |
SUP

General statement of support

Response to Public Comment: CWA Section 316(b) Phase Il Existing Facility Rule--Final Page 1 of 5143
Subject Matter: SUP--General statement of support Monday, March 29, 2004



Comment ID 316bEFR.002.001 vatercose SUP

Author Name Thomas W. Skinner General statement of support

Organization Office Environmental Affairs; Office of
Coastal Zone Management

In general, CZM is supportive of the proposal for reducing entrainment and impingement existing
facilities with cooling water intake structures (CWIS) by 60-90%, supports compliance monitoring for
verifying the efficacy of technological modifications to CWIS, and supports giving the Director or
Regional Administrator authority to require more stringent regulations in areas where it is deemed

necessary (e.g., estuaries).

EPA Response

EPA notes the comment. No response necessary.
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Response to Public Comment: CWA Section 316(b) Phase Il Existing Facility Rule--Final
Monday, March 29, 2004

Subject Matter: SUP--General statement of support



Comment ID 316bEFR.010.001 vater ot SUP

Author Name Carl Michael Smith General statement of support

Organization Dept of Energy

On April 9, 2002, the U.S. Environmental Protection Agency (EPA) proposed regulations (68 FR
17122) that would establish requirements for cooling water intake structures (CWIS) at existing
power producing facilities (known as the Phase Il rule). These regulations, when adopted, will
implement Section 316(b) of the Clean Water Act (CWA). The U.S. Department of Energy (DOE)
commends the EPA for developing and proposing regulatory approaches which will achieve the
CWA'’s environmental protection objectives while minimizing the economic and energy impacts of
mitigation measures. We believe that EPA has correctly dismissed dry cooling towers as a retrofit
option as this agrees with the results of the enclosed DOE report. We also agree with EPA’s proposal
not to require wet cooling towers due to the high costs and energy impacts. In addition, the current
proposal includes limited flexibility for States to comply with the proposed regulations with
comparable existing 316(b) programs. DOE recommends that the final rule expand this flexibility in
order to be consistent with the general policy statements of the CWA.

EPA Response

No response necessary.
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Comment ID 316bEFR.011.002 vatercose SUP

Author Name Christine Martin General statement of support

Organization PA Dept of Environmental Protection

Generally, we believe the new regulations will provide consistency and an improved understanding of
the requirements for all parties involved since the proposal establishes national technology-based
performance standards on the location, design, construction, and capacity of cooling water intake
structures. This will assist the regulated community and the permitting and enforcement authorities in
minimizing adverse environmental impacts associated with the cooling water structures at these

facilities.

EPA Response

EPA notes the comment. No response necessary.
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Comment ID 316bEFR.017.001 vatercose SUP

Author Name Gordon H. Hart General statement of support

Organization Performance Contracting, Inc

Performance Contracting, Inc. agrees with the need and direction of Proposed Rule 316(b) for
existing facilities. Clearly, most existing water intake screens have excessively high approach
velocities and hence are detrimental to young aquatic wildlife. Further, in reviewing the history of
this rule, it appears that the EPA has conducted thorough research to justify the need for a new rule.
In general, as a company participating in the free market system, PCI also agrees with the EPA's
recommending the best technology available as the solution for plants not currently in compliance.
This allows for creativity and ingenuity to achieve least cost solutions, a hallmark of the free
enterprise system.

EPA Response

EPA notes the comment. No response necessary.
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Comment ID 316bEFR.025.001 vater ot SUP

Author Name Michael J. Wallace General statement of support

Organization Constellation Energy Group

The New Regulation Has Many Favorable Features

EPA is to be commended for the considerable effort that has been put toward this regulation. There
are a number of positive elements in the rule that we endorse and hope will be part of the final
requirements. We appreciate that closed cycle cooling and dry cooling will not be mandatory
requirements. We are grateful that the proposed framework has more flexibility and is willing to
consider prior 316(b) studies to determine facility impacts. A ‘baseline’ approach that uses a
rudimentary intake concept on which to base performance, cost and benefit tests to determine
technology feasibility and allowing environmental enhancements in place of technologies are all
positive developments.

EPA Response

EPA notes the comment. No response necessary.
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Comment ID 316bEFR.034.001 vatercose SUP

Author Name Michael E. Wilder General statement of support

Organization Georgia Power

Georgia Power supports several aspects of the proposed rule and applauds EPA’s efforts on certain
issues such as restoration and the possible use of market-based approaches.]

EPA Response

EPA notes the comment. No response necessary.
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Comment ID 316bEFR.041.001 vatercose SUP

Author Name Hunton & Williams General statement of support

Organization obo Utility Water Act Group

EPA’s proposed rule for applying § 316(b) of the Clean Water Act to “existing” facilities is based on
two “performance standards,” which EPA says reflect the reduction in impingement mortality and
entrainment achievable by certain intake technologies (wedgewire screens, fine mesh screens, fish
returns, and aquatic fabric filter barriers) that EPA considers the “best technology available” (BTA).
Where they apply, these performance standards call for reducing impingement mortality by 80-95%
and reducing entrainment by 60-90% in comparison to a “baseline.”

This proposed rule has some merit. For one thing, it recognizes that the technologies EPA has
identified can be effective in reducing impingement mortality and entrainment but that no single
technology will be the “best available” in all cases. In this conclusion, EPA is correct; the
technologies named above may meet EPA’s performance standards at some sites, though not all.

EPA Response

EPA notes the comment. No response necessary.
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Comment ID 316bEFR.043.001 vater ot SUP

Author Name E. Fitzergerald Veira General statement of support

Organization Troutman & Sanders obo Georgia Power

Georgia Power supports several aspects of the proposed rule and applauds EPA’s efforts on certain
issues such as restoration and the possible use of market-based approaches.]

EPA Response

EPA notes the comment. No response necessary.
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Comment ID 316bEFR.059.001 vater ot SUP

Author Name John V. O'Shea General statement of support

Organization Atlantic States Marine Fisheries

The Commission strongly supports the EPA’s decision to establish consistent national standards that
outline minimum requirements of location, flow, and velocity for existing facilities. This will remove
the uncertainty in the existing case-by-case basis approach while still allowing the state permitting
authorities to provide additional site-specific measures when the resource requires them.

EPA Response

EPA notes the comment. No response necessary.

Page 10 of 5143

Response to Public Comment: CWA Section 316(b) Phase Il Existing Facility Rule--Final
Monday, March 29, 2004

Subject Matter: SUP--General statement of support



Comment ID 316bEFR.060.001 vater ot SUP

Author Name Mark V. Carney General statement of support

Organization PG & E National Energy Group

As noted in the attached comments, we support several aspects of the proposed rule - including EPA’s
conclusion that cooling towers are not BTA for existing sources. We also appreciate the potential
flexibility offered by voluntarily restoration and trading.

EPA Response

EPA notes the comment. No response necessary.
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Comment ID 316bEFR.060.007 vater ot SUP

Author Name Mark V. Carney General statement of support

Organization PG & E National Energy Group

EPA’s proposed rule contains several elements with which PG&E NEG, in principle, agrees. PG&E
NEG agrees with EPA’s conclusion that closed-cycle cooling does not represent the “best technology
available for minimizing adverse environmental impact” at existing facilities. PG&E NEG also agrees
with EPA’s inclusion of a site-specific alternative to its proposed national performance standards and
supports EPA’s abandonment of the “wholly disproportionate” cost test. PG&E NEG welcomes
EPA’s consideration of several proposals that would provide new flexibility in complying with
Section 316(b), including voluntary mitigation measures, mitigation banking and mitigation trading.
Each of the foregoing elements should be included in EPA’s final Phase II regulation.

EPA Response

Today's final rule maintains the desired flexibility for both the permittee and the Director to determine
the most appropriate and cost-effective means for meeting the requirements of today's rule. EPA also
notes that compliance alternative 5 allows a site-specific determination to be made based on cost-cost
and cost-benefit considerations.
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Comment ID 316bEFR.062.001 vatercose SUP

Author Name Michael W. Stroben General statement of support

Organization Duke Energy

The proposed rule covers a wide range of legal, technical, scientific and economic issues, On the
whole, Duke Energy is encouraged that the EPA recognizes that to be successfully implemented; §
316(b) regulations for existing facilities must not dictate a single technology fix. The factors affecting
entrainment and impingement are site-specific, species-specific, and consequently widely varied. A
one-size-fits-all categorical performance standard based solely on the type of water body, location of
the intake structure, and volume of water withdrawn, would not be an appropriate or necessary
response to mitigating the impact of cooling water intake structures.

EPA Response

EPA notes the comment. Today's final rule maintains the flexibility for the permittee in determining
the most cost-effective approach to meeting the performance standards.
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Comment ID 316bEFR.064.001 vatercose SUP

Author Name Kevin Hylton General statement of support

Organization Rochester Gas & Electric Corp

In summary the company supports the overall proposal in that it provides a solid initial foundation,
though it believes that the proposal can be improved to provide an adaptable, technology-neutral, site
specific approach that yields optimal, cost effective, and scientifically sound protection of the

environment.

EPA Response

EPA notes the comment. No response necessary.
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Response to Public Comment: CWA Section 316(b) Phase Il Existing Facility Rule--Final
Monday, March 29, 2004

Subject Matter: SUP--General statement of support



Comment ID 316bEFR.064.018 vater ot SUP

Author Name Kevin Hylton General statement of support

Organization Rochester Gas & Electric Corp

Rochester Gas and Electric supports the U.S. EPA's overall proposal, though it believes that these
regulations may be improved to provide an adaptable, technology-neutral, site specific approach that
yields optimal, cost effective, and scientifically sound protection of the environment as indicated by
the comments provided. With these improvements, EPA's proposed rule regarding Section 316(b)
permitting can result in a consistent decision-making framework that continues to provide flexibility
to the states.

EPA Response

Today's final rule maintains the desired flexibility for both the permittee and the Director to determine
the most appropriate and cost-effective means for meeting the requirements of today's rule. EPA also
notes that compliance alternative 5 allows a site-specific determination to be made based on cost-cost
and cost-benefit considerations.
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Comment ID 316bEFR.071.001 vatercose SUP

Author Name Ross Povenmire General statement of support

Organization Public Service of New Hampshire

Numerous aspects of the proposed rule represent welcome changes from previous drafts of 316(b)
rules. Instead of imposing specific technology requirements on existing facilities, the rule offers three
options for meeting the “best technology available” standard referenced in the Clean Water Act. The
first option requires a demonstration that the facility has either reduced intake capacity commensurate
with a closed-cycle, recirculating cooling system, or has otherwise already met the applicable
performance standards.

EPA Response

EPA notes the comment. Today's rule adopts five compliance alternatives from which facilities may
choose how to comply with the Phase II existing facility 316(b) regulation.
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Comment ID 316bEFR.082.002 vater ot SUP

Author Name Russell J. Harding General statement of support

Organization Michigan Dept of Environmental Quality

However, outstanding issues still remain for a number of facilities, and promulgation of the 316(b)
regulations will assist us in resolving those issues. Therefore, we support the proposed performance-
based standards to help resolve remaining intake issues for existing facilities in the state.

EPA Response

EPA notes the comment. No response necessary.
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Comment ID 316bEFR.093.001 vater ot SUP

Author Name John A. Poole, Jr. General statement of support

Organization Alabama Dept of Environmental
Management

The Alabama Department of Environmental Management supports the proposed rule. In particular
we find the cost/benefit approach to retrofitting to be a rational approach.

EPA Response

EPA notes the comment. No response necessary.
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Comment ID 316bEFR.207.001 vatercose SUP

Author Name Alan E. Gaulke General statement of support

Organization American Electric Power

AEP was pleased to see a number of positive features in the draft rule that should be retained in the
final rule:

-EPA concluded that cooling towers are too expensive and should not be retrofitted to existing
facilities,

-EPA has proposed intake technologies some of which are familiar to AEP and which AEP believes
can likely be engineered to most existing cooling water intakes, if required,

-EPA considered the cost of technology and benefits to the environment, and

-EPA uses the concept that not all water bodies require the same level of protection.

EPA Response

EPA notes the comment. No response necessary.
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Comment ID 316bEFR.207.007 vatercose SUP

Author Name Alan E. Gaulke General statement of support

Organization American Electric Power

EPA’s approach has concepts and principles that make it a good starting point for a regulation that
implements Section 316(b) as Congress apparently intended. It includes a strong commitment to
select best technology available based on the concept that the cost of the technology bear some solid
connection with the benefits to the environment. The draft rule contains a number of technical and
procedural problems that need to be addressed before a workable and fair regulation can be issued in
final form.

EPA Response

EPA believes today's final rule sufficiently addresses the concerns of the commenter. A more
detailed discussion of the commenter's concerns can be found in the responses to comments
316bEFR.207.001-201.
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Comment ID 316bEFR.307.013 vater ot SUP

Author Name David E. Bailey General statement of support

Organization Hunton & Williams obo Utility Water
Act Group

UWAG supports EPA’s effort to gather more information in mid-rulemaking with this NODA. Many
difficult questions of interpretation were raised by the rule as originally proposed. The NODA will
help ensure that the final rule addresses the details that will be important for effectively implementing

the rule.

EPA Response

EPA notes the comment. No response necessary.
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Response to Public Comment: CWA Section 316(b) Phase Il Existing Facility Rule--Final
Monday, March 29, 2004

Subject Matter: SUP--General statement of support



Comment ID 316bEFR.308.001 vater ot SUP

Author Name Lynne H. Church General statement of support

Organization Electric Power Supply Associaton
(EPSA)

In general, EPSA believes EPA’s preferred approach recognizes the need for site specificity as
opposed to a one-size-fits-all approach. EPA’s focus on alternative fish protection technologies, that
permits facilities to develop site specific standards based on cost-cost or cost-benefit tests, and use
voluntary restoration measures as an alternative to technologies is the basis of this recognition. EPSA
sees each of these components as critical to an effective workable rule.

EPA Response

Today's final rule maintains the desired flexibility for both the permittee and the Director to determine
the most appropriate and cost-effective means for meeting the requirements of today's rule. EPA also
notes that compliance alternative 5 allows a site-specific determination to be made based on cost-cost
and cost-benefit considerations.
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Comment ID 316bEFR.320.001 vater ot SUP

Author Name John A. Arway General statement of support

Organization Pennsylvania Fish and Boat Commission
(PFBC)

The PFBC staff has reviewed the Notice of Proposed Regulations to Establish Requirements for
Cooling Water Intake Structures for Phase II Existing Facilities. We understand that EPA is reopening
the comment period on all aspects of the April 9, 2002 proposal. Our comments are organized
according to the April 9, 2002 proposal and the March 10, 2003 Notice of Data Availability (NODA).
In general, the staff supports this initiative as we believe the proposed regulations will serve to
significantly reduce fish losses related to impingement and entrainment at cooling water intakes in
Pennsylvania.

EPA Response

EPA notes the comment. No response necessary.
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Comment ID 316bEFR.325.001 vater ot SUP

Author Name Kenneth S. Johnson General statement of support

Organization Constellation Generation Group

The New Regulation Continues to Have Many Favorable Features

EPA is to be commended for the considerable effort that has been put toward this regulation. There
are a number of positive elements in the rule that we endorse and hope will be part of the final
requirements. Among the provisions that will improve the overall 316(b) processes are:

- Cost and benefit tests to determine technology suitability;

- The option to use voluntary environmental restoration and enhancement measures to satisfy
compliance requirements;

- The use of a ‘baseline’ intake condition with no controls from which compliance is determined; and
- Allowances for plants with low utilization.
We appreciate that EPA has seriously considered the comments from the regulated community and

recognized that the proposed rule needs further refinements. It is also good that the entire slate of
issues in the proposed rule remains open for additional comments.

EPA Response

EPA notes the comment. No response necessary.
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Comment ID 316bEFR.341.001 vatercose SUP

Author Name Kenneth S. Johnson General statement of support

Organization Constellation Energy Group

The New Regulation Continues to Have Many Favorable Features

EPA is to be commended for the considerable effort that has been put toward this regulation. There
are a number of positive elements in the rule that we endorse and hope will be part of the final
requirements. Among the provisions that will improve the overall 316(b) processes are:

- Cost and benefit tests to determine technology suitability;

- The option to use voluntary environmental restoration and enhancement measures to satisfy
compliance requirements;

- The use of 'baseline' intake condition with no controls from which compliance is determined; and
- Allowances for plants with low utilization.
We appreciate that EPA has seriously considered the comments from the regulated community and

recognized that the proposed rule needs further refinements. It is also good that the entire slate of
issues in the proposed rule remains open for additional comments.

EPA Response

EPA notes the comment. No response necessary.
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Comment ID 316bEFR.405.001 vater ot SUP

Author Name William Hogarth General statement of support

Organization National Marine Fisheries Service

In comments on the Phase I rule, dated December 18, 2000, NOAA stated that it supported the EPA's
proposal to reduce impacts associated with the operation of new cooling water intake structures
though the adoption of national minimum standards for the installation of cooling water intake

technology.

EPA Response

No response necessary.
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Response to Public Comment

---National Pollutant Discharge Elimination System---
Regulations Addressing Cooling Water Intake Structures
for Phase Il Existing Facilities

(40 CFR Parts 9, 122, 123, 124, and 125)

Subject Matter Code |
OPP

General Statement of Opposition
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Comment ID 316bEFR.005.001 vater ot OPP

Author Name Robert N. Stavins General Statement of Opposition

Organization John F.Kennedy School of Government,
Harvard University

In numerous important respects, the economic analysis offered by EPA in support of the rule is
severely flawed, biased, and misleading. Indeed, some of the methodologies employed are neither
recommended nor endorsed by EPA’s own Guidelines for Preparing Economic Analyses or by the
U.S. Office of Management and Budget’s guidelines under Executive Order 12866. <FN 2>

In the late 1990s, a dedicated team of EPA economists, economic analysts, and others produced
EPA’s revised Guidelines for Preparing Economic Analyses, published in September of 2000. <FN
3> But the economic analysis that EPA has prepared to support the proposed rule under Section
316(b) is — in very important dimensions — inconsistent with those Guidelines. In my view, the
serious problems I identify could not have occurred had the proposed rule and its economic analysis
been subjected to wide internal review by EPA’s economics staff. This is particularly striking
because EPA’s leadership recognizes the importance of having at their disposal the best scientific and
economic analysis for this and all other rules. <FN 4> In this spirit, I sincerely hope my comments
will help foster the execution of a sound economic analysis and the development of an
environmentally and economically sensible rule for implementation of Section 316(b) of the Clean
Water Act.

Footnotes

2 U.S. Environmental Protection Agency. Guidelines for Preparing Economic Analyses. Office of the Administrator, EPA
240-R-00-003. Washington, D.C., September 2000. U.S. Office of Management and Budget. Economic Analysis of
Federal Regulations Under Executive Order 12866. Washington, D.C., January 1996.

3 In its review of EPA’s Guidelines for Preparing Economic Analyses, the Science Advisory Board summarized its findings
as follows: “... the Committee’s general conclusion is that the Guidelines succeed in reflecting methods and practices that
enjoy widespread acceptance in the environmental economics profession. Although some concerns remain about particular
parts of the Guidelines, our overall assessment is that the Guidelines are excellent. It is our hope that the Guidelines
demonstrate EPA’s commitment to credible and consistent economic analyses in support of the policy process” (U.S.
Environmental Protection Agency 2000, Appendix A, page 1, Letter to Administrator Carol Browner, signed by Dr. Joan
Daisey, Chair, Science Advisory Board, and Dr. Robert N. Stavins, Chair, Environmental Economics Advisory Committee).

4 On July 12, 2002, EPA Administrator Christine Todd Whitman sent a memorandum to all EPA employees on the subject
of “Strengthening Economic Analysis at the Environmental Protection Agency.” In the memorandum, the Administrator
announced that the Associate Administrator of the Office of Policy, Economics, and Innovation [OPEI] will henceforth serve
as EPA’s Economics Advisor to “help strengthen the analytic foundation of the Agency’s decision making process.” The
second in a list of specific directives in the Administrator’s memorandum is the establishment of “a system through which
OPEI economists will review program office analyses to ensure compliance with EPA’s Guidelines for Preparing Economic
Analyses.”

EPA Response

No response is required, as this comment summarizes the author's comments. Each issue is addressed
individually in subsequent responses.
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Comment ID 316bEFR.005.057 vater ot OPP

Author Name Robert N. Stavins General Statement of Opposition

Organization John F.Kennedy School of Government,
Harvard University

In summary, the comparisons of “benefits” and costs carried out in the Economic Analysis and the
Case Study Analysis — which EPA uses to support the Proposed Rule in the Federal Register — are
biased and misleading. The analysis is extremely flawed, and biased toward greatly exaggerating the
rule’s implementation benefits relative to its costs. EPA claims that its various assumptions and
omissions lead to significant underestimates of true benefits, but there is no basis for this claim. On
the contrary, through mistakes and outright faulty analysis, EPA has produced estimates of benefits
that are highly upward biased, and should therefore not be used as part of the basis for this rule-
making.

It was clearly challenging for EPA to carry out this large-scale and detailed analysis. But it is very
disappointing to see flawed reasoning, confused concepts, and fundamentally invalid research
methods in what is purported to be a reasonable and unbiased analysis. Needless to say, such
approaches are not supported by EPA’s Guidelines for Preparing Economic Analyses, OMB’s
Guidelines, nor any other sound guide to benefit-cost analysis or to environmental economics more
broadly. Good analysis is good analysis, and bad analysis — by any other name — is just that.

I close these comments on a personal note. I have invested a considerable amount of time and effort
over the past decade working with EPA to help its dedicated and talented staff of economists and
policy analysts use correct conceptual frameworks for economic analysis and the best empirical
methods for developing unbiased estimates of benefits and costs. For this reason, it has been
disappointing, troubling, and ultimately painful to review this analysis and provide these comments.

I believe that the numerous, serious problems I have identified would not have occurred had the
proposed rule and its economic analysis been subjected to wide internal review by EPA’s economics
staff. As I said at the outset, I believe that EPA’s leadership recognizes the importance of using the
best scientific and economic analysis for this and all other rules. It is my hope that the comments I
have offered will help foster the execution of a sound economic analysis of the proposed rule and the
development of an environmentally and economically sensible rule for implementation of Section
316(b) of the Clean Water Act.

EPA Response

No response is required, as this comment summarizes the author's comments. Each issue is addressed
individually in subsequent responses.
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Comment ID 316bEFR.025.002 vater ot OPP

Author Name Michael J. Wallace General Statement of Opposition

Organization Constellation Energy Group

However, there are a number of significant problem areas and concerns with the proposed rule that we
must bring to your attention. They relate to the basis for the rule and how the proposed regulations
can be successfully implemented. They relate to our belief that a nationwide standard is not
appropriate as proposed and that more site-specific considerations are needed. Finally, there are
glaring issues that undermine the cost and benefit aspects of the proposed rule.

EPA Response

Each issue is addressed individually in subsequent responses.
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Comment ID 316bEFR.027.009 vater cose OPP

Author Name A.Christopher Gross General Statement of Opposition

Organization Keyspan Corporation

The document leaves many questions unanswered and it does not allow applicants to consider
scientifically verified aspects of natural population dynamics such as entrainment survival and
compensation. We respectfully submit that any regulation that will significantly affect the cost and
reliability of electrical energy must incorporate the best scientific information available. We are
concerned that the proposed regulation does not do so; instead, it will raise costs to achieve benefits
that good science suggests will be illusory.

EPA Response

For information on entrainment survival, please refer to the entrainment survival chapter in the
Regional Studies document (DCN 6-0003 in OW-2002-0049, the docket for the final rule).

For information on compensation in fish populations, please refer to the response to comment
316bEFR.025.015.

EPA disagrees that the final rule will have adverse effects on the energy supply and cost, and also
disagrees that the rule will result in minimal environmental benefit. Please refer to sections XI and
XII of the preamble to the final rule, as well as the Economic and Benefits Analysis (DCN 6-0002)
and the Regional Studies document (DCN 6-0003) in the docket for the final rule.
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Comment ID 316bEFR.029.001 vater ot OPP

Author Name Elise N. Zoli General Statement of Opposition

Organization Godwin Proctor Counselors at Law obo
Entergy Corporation

The EPA’s proposed Rule seeks to apply § 316(b) to “existing” facilities, effectively compelling the
retrofitting of most “base load” and many “peaking” electric-generating stations with extremely costly
technologies, such as cooling towers, to offset presumed impingement and entrainment losses due to
cooling water intake structures (“CWISs”). To do so, EPA has proposed so-called “performance
standards,” which compel facility owners to reduce, in a manner commensurate with closed-cycle
cooling, impingement mortality by approximately 80-95%, and entrainment mortality by
approximately 60-90%, as compared to a “baseline” condition established by EPA.

EPA Response

Each issue is addressed individually in subsequent responses.
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Comment ID 316bEFR.030.008 vater cose OPP

Author Name T.G. Ringger General Statement of Opposition

Organization T.G. Ringger

Write a rule that gets to the heart of the issue...and it will work

This looks like another example of an agency trying to be comprehensive at the expense of actual
success. The rule demonstrates scant awareness of the potential consequences. There seems to be
little sense of how to craft a rule that will actually get us a net environmental benefit...after the true

costs are objectively considered.

EPA Response

EPA disagrees. Please refer to the preamble and the supporting documents for more information.

Response to Public Comment: CWA Section 316(b) Phase Il Existing Facility Rule--Final Page 33 of 5143
Subject Matter: OPP--General Statement of Opposition Monday, March 29, 2004



Comment ID 316bEFR.030.010 vater ot OPP

Author Name T.G. Ringger General Statement of Opposition

Organization T.G. Ringger

I believe that many plants are actually ready to do something. They are grateful that the rule does not
mandate cooling towers. I suggest this rule can present a fine opportunity to make significant
environmental improvements in a number of areas. However, the rule also tries to be all-inclusive
and totally comprehensive and the result could easily be that much less is actually accomplished
because you demanded too much...and focused on process and ancillary issues more than
results...and minutiae more than the big picture...and the insignificant more than the important...and
the politics more than the science.

EPA Response

For a variety of reasons, EPA opted not to implement a regulatory approach based solely upon closed-
cycle, recirculating cooling. Please refer to the preamble for more information on why EPA rejected
this alternative.
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Comment ID 316bEFR.033.001 vater ot OPP

Author Name Keith Dimoff General Statement of Opposition

Organization Ohio Environmental Council

The Ohio Environmental Council (OEC) is concerned with the proposed regulations that would
establish requirements for cooling water intake structures at existing power plants (Phase II existing

facilities).

EPA Response

No response is required.
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Comment ID 316bEFR.034.002 vater ot OPP

Author Name Michael E. Wilder General Statement of Opposition

Organization Georgia Power

[TThere are aspects of the proposed rule and particular positions taken by EPA in the context of the
proposed rule that are arbitrary and unsupported by the record. In certain other instances, EPA is
going beyond the scope of its delegated authority. In addition, Georgia Power believes various
provisions of the proposed rule require clarification, and proposes ways to improve the proposed rule.

EPA Response

EPA disagrees. The final rule is well-supported by the record and EPA is within its authority. Please
refer to the preamble for more information on EPA's authority.

No response is required, as each issue is addressed individually in subsequent responses.
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Comment ID 316bEFR.034.006 vater cose OPP

Author Name Michael E. Wilder General Statement of Opposition

Organization Georgia Power

Georgia Power believes that EPA needs to properly address these comments in order to improve the
Rule’s enforceability, make the rule more effective and consistent with the overall NPDES regulatory
program, and maximize the overall use of resources. Furthermore, by failing to address these
comments, EPA runs a significant risk of having the rule, if finalized as proposed, be held arbitrary
and capricious and, for certain aspects, beyond the scope of EPA’s delegated authority.

EPA Response

No response is required, as this comment summarizes the author's comments. Each issue is addressed
individually in subsequent responses.
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Comment ID 316bEFR.041.002 vatercose QPP

Author Name Hunton & Williams General Statement of Opposition

Organization obo Utility Water Act Group

There are, however, at least four problems with the proposed rule. First, it does not go far enough to
accommodate site-specific features and local species that must be considered in § 316(b) decisions.
Second, although the rule needs a provision allowing for relief from the performance standards where
the cost of complying would be excessive, EPA’s test of having the costs be “significantly greater”
than benefits or than the costs EPA considered has no basis in the discipline of economics. Third,
EPA has overestimated the “benefits” of all the regulatory alternatives it considered. Fourth, the
numerical performance standards themselves, if made into enforceable requirements in NPDES
permits, may create uncertainty and unfairness as operators try continually to prove percentage
reductions in impingement mortality and entrainment in the face of natural fluctuations in fish
populations.

Moreover, the rule still lacks a definition of the statutory term “adverse environmental impact.” It is
the lack of such a definition, which should focus on population-level impacts, that has led EPA to
assume, by implication, that any impingement mortality and any entrainment is adverse.

Despite these shortcomings, the proposed rule will be workable if the alternative for a site-specific
analysis in case of excessive costs is sensibly crafted and certain refinements are made. EPA
proposes to allow a site-specific analysis of best technology available if the costs of meeting the
performance standards are “significantly greater than” either the benefits of complying or the costs
that EPA considered. There is no rational basis for this test in the economic literature, and the
alternative “wholly disproportionate” test is even worse.

UWAG proposes in these comments that the correct test of what technology is BTA for a site is the
technology that maximizes “net benefits” (that is, benefits minus costs). This is the only standard that
is supported by economic theory. However, if EPA retains the numerical performance standards with
a site-specific exception for excessive costs, the exception might be triggered (and a site-specific
analysis allowed) when the cost of installing and operating the technology exceeds the benefit (all
discounted to present value) by any amount. In this way, no additional technology would be required
if it would make society worse off overall — if, that is, the incremental cost of the technology
exceeded the benefits.

EPA Response

No response is required, as this comment summarizes the author's comments. Each issue is addressed
individually in subsequent responses.
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Comment ID 316bEFR.041.003 vater cose OPP

Author Name Hunton & Williams General Statement of Opposition

Organization obo Utility Water Act Group

UWAG continues to believe that its own “Decision Principles” (Appendix 1) are the best way to
implement § 316(b). The UWAG Decision Principles provide several conservative rules of thumb for
determining quickly, where they apply, that a facility’s intake does not adversely impact the aquatic
environment. Where these simple rules are not enough, the UWAG Decision Principles propose a
more detailed decision process based on EPA’s Ecological Risk Assessment Guidelines.

However, in case EPA insists on retaining its performance standards, UWAG also suggests in these
comments ways in which the proposed performance standards should be improved, mostly by adding
alternatives to EPA’s proposal. One of UWAG’s recommendations would allow a permittee to install
the most cost-effective of EPA’s approved intake technologies (wedgewire screens, fine mesh
screens, an aquatic fabric filter system, or a traveling screen with fish return system). After installing
the technology, the permittee would have to monitor only the proper installation, operation, and
maintenance of the technology rather than percentage reductions in fish impinged or entrained.

UWAG also recommends modifying EPA’s proposal to encourage States to continue successful State
programs and to take advantage of knowledge already collected about facilities. Where a facility
already has made a successful § 316(b) demonstration based on sound scientific and technical
information and nothing important has changed, or where experience at a facility shows that
impingement mortality and entrainment are small and regulatory authorities or resource agencies have
accumulated enough knowledge about the waterbody to be confident that entrainment and
impingement are not causing an adverse impact, EPA should allow (even encourage) them to rely on
this knowledge.

Finally, these comments show that EPA is correct not to designate wet cooling towers (let alone dry
cooling) as “best technology available,” since (1) the cost of such a requirement would be enormous —
greater even than EPA estimates — and (2) EPA has no authority to require cooling towers, because
they are not “cooling water intake structures” (CWISs).

In a nutshell, UWAG is recommending in these comments one of two alternatives. The preferred
approach is a site-specific one along the lines of UWAG’s Decision Principles (or the PSEG
alternative). The second-best solution consists of several additions to EPA’s proposal along the
following lines:

Two Alternatives

[see hard copy for diagram]

EPA Response

No response is required, as this comment summarizes the author's comments. Each issue is addressed
individually in subsequent responses.
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Comment ID 316bEFR.043.002 vater ot OPP

Author Name E. Fitzergerald Veira General Statement of Opposition

Organization Troutman & Sanders obo Georgia Power

[TThere are aspects of the proposed rule and particular positions taken by EPA in the context of the
proposed rule that are arbitrary and unsupported by the record. In certain other instances, EPA is
going beyond the scope of its delegated authority. In addition, Georgia Power believes various
provisions of the proposed rule require clarification, and proposes ways to improve the proposed rule.

EPA Response
Please refer to the response to comment 316bEFR.034.002.
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Comment ID 316bEFR.043.006 vater cose OPP

Author Name E. Fitzergerald Veira General Statement of Opposition

Organization Troutman & Sanders obo Georgia Power

Georgia Power believes that EPA needs to properly address these comments in Order to improve the
Rule’s enforceability, make the rule more effective and consistent with the overall NPDES regulatory
program, and maximize the overall use of resources. Furthermore, by failing to address these
comments, EPA runs a significant risk of having the rule, if finalized as proposed, be held arbitrary
and capricious and, for certain aspects, beyond the scope of EPA’s delegated authority.

EPA Response
Please refer to the response to comment 316bEFR.034.006.
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Comment ID 316bEFR.060.008 vater cose OPP

Author Name Mark V. Carney General Statement of Opposition

Organization PG & E National Energy Group

Although EPA’s inclusion of these elements is laudable, PG&E NEG believes that EPA’s Phase 11
proposal as a whole is fatally flawed. EPA’s approach is premised on fundamental misconceptions
concerning the scope and purpose of Section 316(b) of the Clean Water Act. As a result, the proposed
rule contains a number of provisions which are inconsistent with Congress’ grant of authority under
Section 316(b) and should be altered or eliminated. In addition, EPA has failed to provide an adequate
scientific and technical justification for its proposal. EPA’s supporting documents include critical
factual and analytical errors and provide no rational basis for the regulatory conclusions EPA has
reached.

For these reasons, EPA’s current proposal is not a permissible implementation of Section 316(b). It
should be modified significantly prior to promulgation of the final rule.

EPA Response

Please refer to the response to comment 316bEFR.034.002.
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Comment ID 316bEFR.060.034 vater ot OPP

Author Name Mark V. Carney General Statement of Opposition

Organization PG & E National Energy Group

Aspects of Proposal PG&E NEG Opposes

As the foregoing indicates, PG&E NEG supports many aspects of EPA’s proposal, at least at a
conceptual level. However, PG&E NEG cannot agree with a number of elements of EPA’s preferred
option as they are presently articulated. While PG&E NEG lauds the concept of including a variety of
options for facilities to achieve compliance, the proposed rule is in a number of important respects
inconsistent with the language and purpose of Section 316(b), unworkable and overly restrictive.

In addition, EPA has completely failed to provide a valid biological or economic underpinning for its
proposed approach. EPA ignores critical information, relies on incorrect data, and repeatedly and
without explanation relies on invalid analytical models or misapplications of valid models. Reliance
on such defective data is inconsistent with the requirements of the Paperwork Reduction Act and PL
106-554 (the Data Quality Act), 44 U.S.C. § 3500 et seq. In addition, EPA’s cumulative errors make it
impossible to find that EPA’s approach represents a rational, reasoned response to the environmental
concerns EPA is authorized to address under Section 316(b). The following discusses in detail aspects
of the proposal that PG&E NEG opposes, as well as the flawed assumptions on which the proposal
relies.

EPA Response

Please refer to the response to comment 316bEFR.034.002.
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Comment ID 316bEFR.075.001 vater ot OPP

Author Name Maureen F. Vaskis & Mark F. Strickland General Statement of Opposition

Organization PSEG Services Corporation, Ofc of
Environmental Counsel

As it is a presently formulated, the Agency's Preferred Option could serve as an excellent starting
point for crafting regulations that would be consistent with the statutory mandate of 316(b) and that
would reflect good science and economics and therefore sound public policy. Notwithstanding this,
PSEG believes that there are numerous flaws in the analyses conducted by the Agency's contractors,
which calls into question many of the underpinnings of this rulemaking.

EPA Response

No response is required, as this comment summarizes the author's comments. Each issue is addressed
individually in subsequent responses.
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Comment ID 316bEFR.202.001 vatercose QPP

Author Name Bradley M. Campbell General Statement of Opposition

Organization NJ Dept of Environmental Protection

As articulated throughout the enclosed comment document, the Department has a number of concerns
regarding the proposed rule. One significant concern is that the proposed rule substantially weakens
the 316(b) review process employed over the past 25 years, without any offsetting benefit in
efficiency or predictability.

EPA Response

No response is required, as this comment summarizes the author's comments. Each issue is addressed
individually in subsequent responses.
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Comment ID 316bEFR.207.002 vatercose QPP

Author Name Alan E. Gaulke General Statement of Opposition

Organization American Electric Power

AEP believes the rule can be further improved by doing the following:
-Basing the impact assessment on a population or community-level,

-Using population modeling and fishery resource management tools to evaluate impingement and
entrainment effects,

-Allowing the permit writer to conduct a more site-specific analysis to determine best technology
available, and

-Correcting the numerous errors in the case studies’ biological and economic analyses.

EPA Response

No response is required, as this comment summarizes the author's comments. Each issue is addressed
individually in subsequent responses.
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Comment ID 316bEFR.311.001 vatercose QPP

Author Name Mark V. Carney General Statement of Opposition

Organization PG & E Energy Group

PG&E NEG’s previously submitted comments on the initial Phase II rule identified critical flaws in
the legal, technical, biological and economic analyses presented by EPA in support of its proposed
approach to implementing Section 316(b) at existing facilities. These flaws included numerous
instances in which EPA relied on unsupported and arbitrary assumptions and applied scientific and
technical analyses that were unreasonable or wholly invalid. The cumulative effect of the errors in the
EPA’s documentation was to produce estimates of the costs of EPA’s proposals that were
unrealistically low and estimates of their biological and economic benefits that were unfounded and
vastly inflated.

Given the severity of these flaws, PG&E NEG welcomed EPA’s decision to release a NODA
presenting revisions to the proposed rule and to the supporting documentation. Unfortunately, PG&E
NEG’s review of the NODA and the materials in the NODA docket indicates that, although EPA has
made improvements to some aspects of its analyses, these improvements are overshadowed by
significant uncorrected errors and by new errors introduced by the methods EPA uses in place of
flawed analyses presented in the original Phase II rule. These errors result in estimates of the costs
and benefits of the proposed rule that remain highly distorted and biased. Furthermore, EPA has
continued to use these analyses to justify regulatory approaches that have not been demonstrated to be
necessary or achievable and that exceed its authority under the Clean Water Act.

EPA Response

No response is required, as this comment summarizes the author's comments. Each issue is addressed
individually in subsequent responses.
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Comment ID 316bEFR.341.002 vatercose QPP

Author Name Kenneth S. Johnson General Statement of Opposition

Organization Constellation Energy Group

However, despite the extensive work and many new considerations offered in the NODA, we
continue to be frustrated by the vagueness and absence of clear guidance in this rulemaking. Too
many important provisions are still subjective, open for interpretation or simply not addressed.

EPA Response
Please refer to the response to comment 316bEFR.034.002.
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Response to Public Comment

---National Pollutant Discharge Elimination System---
Regulations Addressing Cooling Water Intake Structures
for Phase Il Existing Facilities

(40 CFR Parts 9, 122, 123, 124, and 125)

Subject Matter Code |
NEW

Comment on new (Phase I) facility rule
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Comment ID 316bEFR.017.004 vatercose ~ NEW

Author Name Gordon H. Hart Comment on new (Phase 1) facility rule

Organization Performance Contracting, Inc

In the Rule 316(b) for new facilities issued on December 18, 2001, the EPA was more prescriptive,
specifying a maximum allowable approach velocity of 0.5 fps. PCI would strongly recommend that
the EPA list this maximum allowable approach velocity as the recommended solution so as to make it
easier and clearer for facility engineers to determine an acceptable solution for their particular
existing facility. Otherwise, the solutions could become unnecessarily cumbersome, complex, and of
questionable impact.

EPA Response

EPA agrees that reducing a facility's intake velocity may be an effective method to reduce
impingement and entrainment. However, EPA does not believe that a prescriptive intake velocity
standard is appropriate for all Phase II existing facilities, as some facilities may find that other
solutions are more effective or more cost-effective for existing intakes. EPA would prefer to allow a
higher degree of flexibility for facilities to meet the performance standards.

EPA does note, however, that a facility can demonstrate compliance with the impingement
performance standards under § 125.94(a)(1)(ii) by demonstrating that it has, or will, reduce its
maximum through-screen intake velocity to 0.5 ft/sec or less.
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Comment ID 316bEFR.028.011 vater ot NEW

Author Name Teresa Pugh Comment on new (Phase 1) facility rule

Organization American Public Power Assoc

APPA submitted with its comments (OW-2002-0049, 4-1.28 in the docket or 316bEFR.028 in this
database): “Comments of APPA on NFR”

EPA Response
No response necessary. Please see all comments for this author.
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Comment ID 316bEFR.041.601 vatercose ~ NEW

Author Name Hunton & Williams Comment on new (Phase 1) facility rule

Organization obo Utility Water Act Group

ECONOMIC EVALUATION OF EPA’S PROPOSED RULES FOR COOLING WATER INTAKE
STRUCTURES FOR NEW FACILITIES

David Harrison, Jr., Ph.D., S. Todd Schatzki, Ph.D.
NATIONAL ECONOMIC RESEARCH ASSOCIATES

With Contributions by: Edward P. Taft, M.S., Alden Research Labs, John M. Burns, P.E., Burns
Engineering Services, Inc., Wayne C. Micheletti, M.S., Wayne C. Micheletti, Inc., F. Reed Johnson,
Ph.D., Triangle Economic Research

PREPARED FOR: UTILITY WATER ACT GROUP
I. INTRODUCTION

Section 316(b) of the Clean Water Act directs the U.S. Environmental Protection Agency (“EPA” or
“the EPA”) to set regulations for cooling water intake structures that reflect the best technology
available (“BTA”) to minimize adverse environmental impact. The EPA, in 1977, issued draft
guidance based upon a judgment that BTA decisions should be based upon case-by-case decisions.
Case-by-case decisions are appropriate because of the enormous variability in the costs and benefits
of different cooling water intake structures depending upon the location of the facility and other site-
specific characteristics. The EPA’s 1977 guidance indicated that the case-by-case determinations of
BTA should be based upon a comparison of the costs and benefits of alternative technologies;
subsequent cases have interpreted this guidance to mean that a technology could be designated as
BTA for a facility if its costs were not “wholly disproportionate” to the benefits.

The EPA draft guidance has been implemented by states through conditions in the National Pollutant
Discharge Effluent Standard (“NPDES”) permits issued to facilities that are covered by Section
316(b). These facilities include steam electric power generators as well as manufacturing facilities
that use substantial quantities of water for cooling purposes.

A. Overview of EPA Proposed Regulation

The EPA on August 10, 2000 proposed 316(b) regulations for new facilities that would constitute a
major departure from the existing guidance in two major respects (65 Federal Register 49060). First,
EPA proposes to change the basic approach to 316(b) determination. Rather than encourage case-by-
case determinations of BTA, the proposed regulations would provide national requirements for the
design, capacity, and construction of cooling water intake structures for new facilities based primarily
on the location of a cooling water intake structure. Second, the proposal would change the test for
determining BTA. Rather than a test that compares costs and benefits of alternative technologies, the
EPA proposed test would compare costs to overall facility or company revenues. This latter standard
is often referred to as an “affordability” standard, i.e., whether the facility or firm could incur the
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costs without abandoning the facility or going out of business.

EPA recognizes the fundamental changes that its proposal would bring to 316(b) determinations and
has invited comment on a broad array of other alternatives, including— maintaining the current site-
specific approach and the current method of determining BTA. In addition, EPA, in August 2000,
issued an economic document entitled, Economic and Engineering Analyses of the Proposed Section
316(b) New Facility Rule (hereafter “EEA” or “The EEA”). The EEA is designed to evaluate the
costs, benefits and other impacts of the proposed regulations and alternative regulatory options.

B. Objectives and Conclusions of This Report

The proposed rule represents such a fundamental break with past EPA guidance and previous 316(b)
permit determinations that it is important to assess whether the new approach is superior from several
perspectives, including legal, technical and economic. It is also important to determine whether the
evidence presented on economic and engineering considerations in the EEA is complete and accurate.

This report has two major objectives:

1. Assess the economic wisdom of the proposed regulations in comparison to alternative means of
achieving the objectives of 316(b); and

2. Assess the economic analyses contained in the EEA, including its conformity to EPA and OMB
guidelines.

Although these objectives are related, it is useful to keep them separate. The first objective relates to
the wisdom of the proposed regulations, while the second relates to the accuracy and adequacy of the
economic information provided by EPA on the proposed regulations.

We conclude that EPA’s proposed breaks with the past interpretations of 3 16(b) are not justified
from an economic perspective. Shifting to a national approach from the case-by-by-case approach
would waste society’s resources by increasing the cost of achieving environmental gains and/or
reducing the environmental gains from the resources that are spent to modify new facilities. The
Agency argues that a shift to the national approach is warranted in large part by the costs and delays
due to a case-by-case approach. But concerns about administrative and delay costs can be
accommodated without abandoning the site-by-site approach. A permit applicant, for example, could
be given an option of installing pre-approved, highly protective technology in the interest of obtaining
a speedy approval of its facility permit.

The EPA’s proposed shift to an affordability standard for BTA would also not be desirable from an
economic perspective. Indeed, rather than abandoning the cost-benefit approach, the EPA should
strengthen this approach. The current “wholly disproportionate” cost-benefit test should be replaced
with guidance that BTA technology be selected to maximize net benefits, based dollar values of the
costs and benefits of alternative technologies that could be employed at individual sites. This
“maximize net benefits” criterion represents the “best” approach from the perspective of economic
efficiency. The “wholly disproportionate” test appears to be motivated by concerns about
uncertainties related to benefit calculations. But advancements in scientific understanding of fish
protection alternatives and in economic valuation in the last two decades mean that accurate forecasts
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of both costs and monetary benefits can be made. Uncertainties in key parameters can be dealt with
directly rather than creating a potentially misleading ad hoc comparison under the “wholly
disproportionate” test.

We also conclude that the economic and technical analyses in the EEA are seriously inadequate.
There are many concerns regarding the accuracy of the EEA cost estimates. The EEA provides
virtually no information on the benefits of the proposed rule. Moreover, the treatment of alternatives
to the proposed rule is cursory. In short, the EEA does not comply with EPA or OMB guidelines for
cost-benefit assessments, including Executive Order 12866. Before proceeding any further, the
Agency should complete its cost-benefit analyses of the proposed rule, provide reliable information
on the costs and benefits of plausible regulatory alternatives, and otherwise comply with the
requirements of Executive Order 12866.

C. Outline of the Report

The remainder of the report is organized as follows. Chapter II provides an economic evaluation of
alternative EPA approaches, comparing the economic advantages and disadvantages of the proposed
national standards approach with those of a case-by-case approach. Chapter III considers alternative
approaches to making BTA determinations. We consider the proposed EPA approach, the current
approach, and a cost-benefit approach that would be more consistent with both economic principles
and the principles set forth in the EEA. Chapter IV shifts the focus from the proposed regulations to
the EEA. In Chapter IV we consider the adequacy of analysis of several elements in the EEA,
including the assessments of costs and benefits and the treatment of alternatives. Finally, Chapter V
summarizes our major conclusions and recommendations with respect both to the nature of the
regulations and the adequacy of the EEA.

II. ECONOMIC EVALUATION OF ALTERNATIVE 316(B) REGULATORY APPROACHES

This chapter and the following chapter together provide an economic evaluation of EPA’s proposed
316(b) regulations for new facilities. As noted, EPA’s proposed approach emphasizes the
development of national BTA technology-related requirements that are evaluated based upon the
affordability of the technology. The EPA proposed approach can be divided into two issues:

1. General approach to setting 316(b) requirements, i.e., national requirements rather than case-by-
case determinations; and

2. Criterion for BTA determination, i.e., affordability rather than cost-benefit comparisons.

This chapter analyzes the first issue, i.e, the general approach. In order to isolate our concerns about
EPA’s proposed general approach, the examples in this chapter assume that BTA standards—either
national or case-by-case—are set on the basis of cost-benefit comparisons. The examples illustrate
that EPA’s proposed national approach is inferior from an economic perspective to the case-by-case
approach. Chapter III then addresses the second issue, i.¢., the criterion for evaluating potential BTA
technologies.

A. Alternative Regulatory Approaches
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EPA recognizes the substantial change their approach would mean for 316(b) determinations. They
note that a large number of regulatory alternatives are possible. This section summarizes the
alternatives identified by the EPA and notes the fundamental shift in approach represented by EPA’s
proposed approach.

1. Overview of Alternatives Identified in the Proposed Rule

The Preamble to the proposed regulations provides discussions of alternative approaches to setting
requirements for new facilities. The following is a list of these alternatives. (More complete
descriptions and evaluations are provided in comments provided by the Utility Water Act Group).

1. National minimum requirement based upon the type of water body, with the possibility of
additional site-specific requirements (EPA proposed alternative). This approach would set national
minimum technology requirements for the location, design, construction, and capacity of cooling
water intake structures that would differ depending upon the type of water body. Permit writers would
have the authority to implement additional measures on a case-by-case basis.

2. Case-by-case determinations, based upon EPA guidance. This approach would make technology
requirements dependent upon a case-by-case review.

3. Rebuttable presumption of national minimum requirements. Under this approach, site-specific
factors could be used to rebut the presumption of the national minimum technology requirements.

4. National minimum requirements equal to a zero-intake flow (or nearly zero, extremely low flow)
requirement. This approach would set national minimum requirements to be consistent with the
results of adding a dry cooling system.

5. National minimum requirements, with the option of trading among components of BTA. This
approach would allow facilities to trade off less stringent requirements in one dimension in exchange
for more stringent requirements in another dimension. Facilities, for example, would be able to reduce
flow below the minimum level in exchange for the opportunity not to reduce velocity as specified by
the standards.

6. National minimum requirements that would apply the most stringent requirements to all water
bodies. This approach would set uniform stringent requirements for facilities in all locations.

7. Site-specific determinations of Adverse Environmental Impact (AEI) and BTA, based upon a
tiered approach. This approach would supplement the site-specific method by introducing a tiered
approach. EPA discusses a three-tier version that would include screening, collection of additional
information, and assessment of alternatives for BTA.

2. EPA’s Preferred Approach

EPA proposes to adopt the first alternative. The proposed rule would set national minimum
requirements for the location, design, construction and capacity of cooling water intake structures at
new facilities. While EPA does not identify precisely what the technology requirements would be, it
notes that the requirements might constitute a “technology suite” that would vary depending on the
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type of water body in which a cooling water intake structure is located as well as the location of the
cooling water intake structure within the water body (65 Federal Register 49075-76).

Although EPA mentions seven alternative approaches, the seven are variations on two major themes.

1. Site-specific approach in which information on individual sites is used to set regulatory
requirements; and

2. National approach in which technology performance requirements are set for all facilities in broad
classifications.

The national approach would shift decision-making from the States and individual permit writers to
the federal government. Permit writers currently make site-specific determinations, sometimes with
regional or federal involvement. Under the national approach, however, the EPA would set the
requirements. Individual states and permit writers would have limited discretion.

This report considers the economic desirability of the proposed shift to a national approach for 316(b)
determinations. We conclude that a shift to a national approach is not justified from an economic
perspective. The following section discusses the economic disadvantages of EPA’s proposed national
standards approach. We then discuss the economic advantages of the site-specific approach. The final
section of this chapter considers how the site-specific approach might be modified to take into
account the administrative and delay costs of site-specific determinations

B. Economic Disadvantages of EPA’s Proposed National Standards Approach

The major economic disadvantage of the national approach is that uniform requirements would be
wasteful. The wastes would occur in two ways:

1. National standards would result in greater costs than necessary to achieve a given level of
environmental protection; and

2. National standards would produce fewer environmental gains than possible for a given level of
resource expenditures.

These disadvantages flow from the large differences in the costs and benefits across facilities that are
ignored by the national approach. This section summarizes the variability in costs and benefits across
sites and provides examples to illustrate the limitations of the national standard approach.

1. Sources of Variability Across Sites in the Benefits and Costs of a Given Fish Protection Technology

Comments provided in UWAG 2000 supply evidence of the variability in costs and benefits across
different facilities. These differences can be summarized as follows:

a. Benefit Variability

Installing a given technology at a new facility can result in vastly different benefits at different sites
because of differences in the following factors:
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Waterbody Characteristics

—hydrology

—rzone of influence of intake

—temperature

—turbidity

—natural debris loading

—meteorological factors, such as ice formation and storm patterns

Biological Characteristics

—life history of species affected by the CWIS
—habitat preferences

—behavioral patterns

Plant Characteristics

—operational patterns/schedule, including planned outages
—Ilikelihood of sedimentation build-up in front of intake
—maintenance/repair needs for all parts of intake structure

Those factors may vary in importance/relevance depending on individual site factors. The net result is
that the environmental benefits of installing a given fish protection technology will differ
substantially across different sites.

b. Cost Variability

The costs of adopting a given technology can also differ substantially depending upon the specific
facility and site. Perhaps the most straightforward example is the case of a closed-cycle cooling water
system, a technology that figures prominently in EPA’s proposed national approach. (New facilities in
many locations would have to reduce water intake flow to a level commensurate with the closed-cycle
cooling system under EPA’s proposed framework, as summarized in 65 Federal Register 49077.) The
costs of this technology can vary depending on cooling water requirements, site conditions for
construction, local atmospheric conditions, power costs in the regional electricity system, and the
plant characteristics listed above as affecting the benefits.

2. The Proposed Uniform National Approach Would Waste Resources

The national technology minimum approach proposed by EPA largely ignores the variability in both
the costs and the benefits of adopting specific cooling water intake structure (“CWIS”)
technologies—or technology performance standards—at different locations. Although their approach
provides some variability in control requirements, the requirements would be uniform for large
categories of potential locations. This approach does not appropriately consider the specific costs and
benefits when determining which technology to install at specific locations. The national approach
leads to three inefficient results:

1. First, the proposed approach would produce smaller fish-protection and other environmental
benefits for a given level of costs;
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2. Second, the proposed approach would impose higher costs than are necessary to achieve a given
level of fish protection and other environmental benefits; and

3. Third, the proposed approach would not provide the appropriate incentives to locate facilities in
areas with fewer environmental impacts.

It is useful to illustrate the disadvantages of the uniform national approach with some examples. The
first example provides a benchmark for the comparisons by illustrating how BTA technologies would
be set to maximize net benefits for two plants under the assumption that both plants have the same
costs and benefits. This example assumes that BTA is based upon a benefit-cost comparison. (As
discussed in Chapter 11, the proposed EPA approach to setting BTA is not based upon cost-benefit
comparisons; thus, the economic impacts of EPA’s approach would be even worse than illustrated in
this chapter.) The second example illustrates the drawbacks of ignoring variability in the benefits
across different sites. The third example illustrates the disadvantages of ignoring differences in the
costs across sites.

a. National Uniform Technology Standards Would Not Waste Resources if the Costs and Benefits of
Alternative Technologies Were the Same for All Facilities

National technology based requirements implicitly assume that the benefits of applying the
technology are the same regardless of the site, within broad water body and location categories. Put
another way, the uniform approach at best tends to focus on the average values for costs and benefits,
rather than consider the wide range of costs and benefits dependant upon the characteristics of the
individual facility.

Table 1 provides an illustration of the costs and benefits of three technologies that could be applied in
one of the broad groups identified in the EPA proposed approach (e.g., estuary or tidal river). The
illustrative technologies represent increasingly expensive means of reducing fish losses at two
identical facilities. The table shows the cost of applying each of the three technologies as well as the
fish protection (and other) benefits if each of the three technologies were employed. The table also
illustrates the incremental cost and incremental benefit of each of the technologies. Incremental cost
is defined as the added cost of each technology relative to the previous one. For example, the
incremental cost of Technology 2 is $50 million, the difference between the total cost of Technology
2 and the total cost of Technology 1 ($75 million minus $25 million).

Table 1: Illustrative Costs and Benefits of Alternative CWIS Technologies at Two Facilities with the
Same Costs and Benefits ($millions)
[see hard copy for table]

The benefit-cost criterion implies that the choice should be based upon maximizing the net benefits,
i.e., benefits minus costs. Net benefits are maximized for Technology 2, which is predicted to produce
a net benefit of $50 million dollars for each of the two facilities. Although the more expensive
Technology 3 has benefits ($175 million) that are greater than costs ($150 million), net benefits
would only be $25 million, substantially less than the net benefits of Technology 2.

The rationale for stopping at Technology 2 can also be explained in terms of the incremental costs
and incremental benefits of Technology 3 relative to Technology 2. The table shows that the
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incremental cost is $75 million and the incremental benefit is only $50 million of adopting
Technology 3 relative to Technology 2. This illustrates the general rule that a more expensive
technology would increase net benefits if its incremental benefits are greater than its incremental
costs.

The point of including two facilities in Table 1 is to illustrate that if the costs and benefits are the
same for all facilities, the national standards approach is adequate. The following sections illustrate
the disadvantages of the national approach under the more realistic cases in which the benefits and the
costs differ.

b. Ignoring Variability in Benefits Would Waste Resources and Ignore Opportunities to Obtain
Environmental Benefits

The disadvantages of the uniform national approach can be illustrated by considering an example in
which the benefits of applying each of the technologies differs for the two facilities. As noted above,
applying the same technology can have vastly different benefits depending upon a host of factors. The
benefits would be much greater, for example, if the technology were applied in an area where there is
a high risk of adverse environmental impact (AEI) rather than in an area with little possibility of AEI.

Table 2 shows hypothetical estimates for the two facilities when this benefit variability is taken into
account. Facility A represents a “low benefit” situation. This facility might be one located in an area
with little risk of AEI, and thus the benefits from applying expensive fish protection technology are
relatively small. Under EPA’s uniform technology approach, Technology 2 would be required at
Facility A. That requirement would waste resources. The added cost of Technology 2 relative to
Technology 1, which is equal to $50 million ($75 million minus $25 million) is greater than the added
benefit of applying Technology 2, which is only $40 million ($70 minus $30 million). Put another
way, Facility A would be over-controlled under the uniform technology requirement.

Table 2: Illustrative Costs and Benefits of Alternative CWIS Technologies at Two Facilities with the
Same Costs but Different Benefits ($millions)
[see hard copy for table]

A uniform technology requirement also would prevent the opportunity to focus greater controls in
“high benefit” areas. Facility B represents a “high-benefit” situation. This facility, for example, could
be located in an area with substantial risk of AEI, and thus the benefits of adding fish protection
technology to the cooling water intake system would be substantial. Under EPA’s uniform technology
approach, Technology 2 also would be required at Facility B. That requirement would limit
opportunities. The added benefit of Technology 3 of $160 million is greater than the added cost of
$75 million, yielding a change in net benefits of $85 million from technology 2 to technology 3. That
net benefit is foregone under the uniform technology approach.

In sum, ignoring variations in benefits tends to waste resources by requiring the same technology at
all sites within a broad geographic area. The result is that resources are not targeted where they

provide the greatest environmental benefits.

-Facilities in “low benefit” areas would tend to be over-controlled; and
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-Facilities in “high benefit” areas would tend to be under-controlled.

Both situations lead to wasted opportunities to maximize the net benefits of regulations on cooling
water intake structures at new facilities.

c. Ignoring Variability in Costs Would Waste Resources and Ignore Opportunities to Obtain
Environmental Benefits

Facilities also differ substantially in the costs of applying a given technology. Table 3 shows the
results of applying the uniform technology approach at two facilities that differ in the costs of control.
Facility A represents a relatively high cost situation. Requiring Technology 2 at Facility A would
waste resources because the incremental costs for Technology 2 of $105 million are substantially
greater than the incremental benefits for Technology 2 of $75 million.

Table 3: Illustrative Costs and Benefits of Alternative CWIS Technologies at Two Facilities with
Different Costs and the Same Benefits ($millions)
[see hard copy for table]

Facility B is a relatively low cost facility. Requiring Technology 2 at Facility B would generate
substantial net benefits, equal to $65 million. But the uniform requirement ignores the opportunities
to exploit the low costs of control at Facility B by applying more stingent controls. Applying
Technology 3 to Facility B would lead to net benefits of $85 million, $20 million more than the net
benefits under Technology 2.

In sum, ignoring cost variations also tends to waste resources and avoid opportunities tc obtain
environmental improvements. Resources are not targeted where they provide the greatest
environmental gains.

-High-cost facilities would tend to be over-controlled; and
-Low-cost facilities would tend to be under-controlled.

As with the situation in which benefit differences are ignored, ignoring cost variations leads tc wasted
opportunities to increase the net benefits from regulations on cooling water intake from new facilities.

C. Economic Advantages of Site-Specific Approach

Determining the appropriate BTA technology on a site-specific basis avoids th disadvantages of the
national technology-based approach. Under a site-specific approach control resources are focused
where they provide the greatest benefits. In addition opportunities to obtain cost-beneficial
environmental gains can be exploited.

This section illustrates the advantages of the site-specific approach. The examples continue to assume
that requirements are based upon a benefit-cost test. (As discussed in Chapter II1, the test that EPA
proposes for BTA is not based upon benefit-cost comparisons and, indeed, is seriously deficient from
an economic perspective.)
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1. By Taking Benefit Variability Into Account, the Increases the Net Benefits of Controls

We can use the previous examples to illustrate the gains from taking benefit variability into account.
Table 4 illustrates the same three technologies for Facility A (“lower benefit”) and Facility B (“high
benefit”) under the assumption that the costs are the same when a given technology is applied to
either facility. Because of differences in the benefits when a technology is added to the two facilities,
as noted above, the appropriate technology choice is very different. Under the site-specific approach,
Facility B (“high benefit”’) would have the most expensive technology while Facility A (“low
benefit”) would have the least expensive technology. Under this hypothetical example, the technology
that would be chosen as the national uniform technology would not be appropriate for either of the
two facilities.

Table 4: Illustrative Costs and Benefits of Alternative CWIS Technologies at Two Facilities with the
Same Costs but Different Benefits ($millions)
[see hard copy for table]

Table 4 shows the gain from the site-specific approach relative to the uniform national approach.
Under the site-specific approach, the overall costs are greater than if the two plants were both subject
to the uniform technology; the total cost for the two facilities would be $175 million under the site-
specific approach, compared to $150 million under the national uniform approach. But the benefits of
the site-specific approach would be substantially greater, leading to an increase in net benefits from
$130 million under the national uniform approach to $225 million under the site-specific approach.

2. By Taking Cost Variability Into Account, the Site the Net Benefits of Controls

Differences in the cost of control across sites leads to approach. Table 5 shows the case in which
benefits are the same for the two facilities but costs vary substantially between the two facilities.
Under the site-specific approach, Facility A (“high cost”) would have the least advanced technology
while Facility B (“low cost”) would have the most advanced technology.

Table 5: Illustrative Costs and Benefits of Alternative CWIS Technologies for Two Facilities with
Different Costs by the Same Benefits ($millions)
[see hard copy for table]

As in the case with varying benefits at the two facilities, the cost-varying case leads to different
overall costs and benefits than under the uniform approach, both overall costs and overall benefits are
lower than the net benefits are much greater under the site-specific approach, compared to just $40
million under the national uniform approach.

3. Summary of Illustrative Gains of the Site-Specific Approach

The full advantages of the site-specific approach are evident when the effects of both benefit
variability and cost variability are taken into account. Table 6 summarizes the effects o applying the
site-specific approach and the national uniform approach. The total net benefits of the national and
site-specific approaches are the same when there is no variation in costs an benefits across facilities.
But the illustrative net benefits under the two approaches are substantially different when benefit
variation and cost variation are taken into account.
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Table 6: Illustrative Net Benefits for Two Facilities Under National and Site-Specific Approaches
[see hard copy for table]

These examples illustrate that the site-specific approach is superior to the national approach except
under a case in which all facilities have identical costs and benefits. When the costs and benefits
vary—as they inevitably will—the site-specific approach provides higher net benefits than the
national approach. Put another way, the national “one sized fits all” approach would waste resources
by not targeting control expenditures where benefits are relatively high and costs are relatively low.

4. The Site-Specific Approach Also Leads to Appropriate Incentives to Locate Facilities Where
Impacts are Low

The EPA at various points in its proposal notes the importance of providing incentives for facilities to
locate outside areas where there is a high risk of adverse environmental impact. The national
approach sets different requirements for facilities in different locations, which would discourage new
facilities from locating where standards are relatively stringent. The proposed national requirements
are most stringent for facilities in tidal rivers, estuaries and the “littoral zone” of freshwater rivers,
lakes and reservoirs (65 Federal Register 49083).

Although setting different standards for facilities located in different locations provides some of the
advantages of the site-specific approach, the requirements are too crude in light of the large
differences in benefits among facilities located within the broad areas in the proposed regulations. In
contrast, a site-specific approach provides the appropriate incentive for facilities to locate outside
areas of important biological activity.

Note that the feasibility of locating facilities outside areas more likely to have adverse environmental
impact depends upon the importance of other factors that go into siting decisions for new facilities.
As EPA acknowledges, it is sometimes not possible to locate facilities outside of areas likely to
experience adverse environmental impacts (65 Federal Register 49083). Many factors enter into siting
decisions, including wage scales and other aspects of local labor markets, access to raw materials, and
state and local taxes. In the case of electric generating facilities, access to natural gas pipelines for
input supplies and proximity to electricity transmission lines are also important siting considerations.

The potential inflexibility of the national approach also could lead to unintended effects on the
electricity prices and the reliability of the electricity system. Stringent and inflexible requirements
could have the effect of creating “zoning restrictions” for electric power plants and other affected
facilities. Indeed, the cumulative effect of 316(b) regulations and other policies—such as wetlands
restrictions—could result in significant limitations in the ability to site new electric generating
facilities. Such limitations could lead to higher electric rates and possible reductions in the reliability
of the overall electricity system. These electric sector impacts could in turn affect overall growth in
the U.S. economy (see, e.g., National Research Council 1986).

Because siting decisions can be complicated—and because the energy and other benefits of new
facilities are important—it is important that the 316(b) regulations provide sufficient siting flexibility.
At the same time, the regulations should reflect the disadvantages of locating facilities where these is
a high risk of adverse environmental impact. The site-specific approach would provide such a balance.
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5. EPA’s Criticisms of the Site-Specific Approach Are Not Justified

EPA argues that it is proposing this new approach “based in large measure on the Agency’s
experience in attempting to implement section 316(b) on a wholly site-specific basis” (65 Federal
Register 49079). The following are the alleged difficulties of the existing case-by-case approach
mentioned by EPA in the proposed rule.

-Administrative and information costs. EPA argues that considerable resources have been expended
by regulatory authorities and industry to develop case-by-case information.

-Disincentive to consider new technology. EPA claims that the information costs have resulted in
reluctance to reconsider permit conditions in light of new technologies.

-Inconsistency. EPA argues that the case-by-case approach “might result in permitting decisions that
are less consistent than they would be if national requirements were in place.” (65 Federal Register.
49079)

-Predictability. EPA argues that “[t]he case-by-case approach results in less predictability regarding
what is or may be required for a particular facility, which makes planning difficult for industry and
leaves regulatory agencies uncertain about the appropriate requirements for particular water bodies or
facilities.” (65 Federal Register.

49079)

None of these alleged difficulties provides a persuasive economic rationale for preferring EPA’s
proposed national approach to the site-specific approach.

a. The Administrative Costs of the Site Specific Approach Are Justified by Better 316(b) Decisions

EPA claims that the historical case-by-case approach requires significant resources on the part of both
regulatory authorities and industry (65 Federal Register 49079). The Agency, however, does not
provide any specific information on the administrative costs that have been incurred under the case-
by-case approach. Nor does EPA compare the administrative costs of the case-by-case approach with
those of the proposed national minimum standards approach (which includes the potential site-by-site
evaluation of alternative and supplementary standards).

EPA’s concern for administrative costs is justified. Resources spent analyzing the costs and benefits
of regulatory alternatives at different sites represent real resource costs. But the objective of efficient
and effective regulation is not to minimize administrative costs but rather to maximize the net benefits
of regulation. Resources spent to avoid inappropriate decisions— including regulations that are
inappropriately stringent in some cases and inappropriately lax in other cases—can represent money
well spent. Indeed, the field of decision analysis provides guidelines for determining the value of
information collection (see. e.g., Raiffa 1968). The value of information depends upon whether it
would influence the decision and the significance of the decision (see Stokey and Zeckhauser 1978).

Site-specific information for 316 (b) decisions may have considerable value because of the wide
range of costs for possible fish protection technologies—ranging from relatively simple screens to
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expensive closed-cycle cooling systems—and the equally wide range of possible benefit
circumstances. Collecting information that allows the technology to be tailored to the site conditions
thus will pay off in the form of higher net benefits for the decisions that are ultimately made in 316(b)
permits. Later in this chapter we illustrate how the site-specific approach might be modified to take
administrative costs into consideration. That section also discusses the limitations of EPA’s proposed
approach to including some site-specific variability in its regulations.

b. The Site-Specific Approach Would Likely Provide Greater Opportunities to Consider New
Technology Over Time Than the National Approach

EPA argues that the administrative costs of the site-specific approach have made permit writers
reluctant to revisit 316(b) permit conditions in light of new technology. The Agency contends that the
reluctance is a “significant concern.” (65 Federal Register 49079)

EPA provides no information in the Preamble to support this concern. Thus, it is difficult to assess
this argument. In general, the site-specific approach should provide greater incentive to encourage
new technology over time than the uniform national approach. Requirements that appear to be based
on particular technologies tend to lock in particular technologies and provide little incentives to
modify controls in light of improvements (see Portney 1990). Having once put in the technology
required under the minimum national requirements, facilities are unlikely to look for more effective or
efficient methods. The incentives for long-run innovation of BTA technologies also would be
diminished, since market opportunities would be limited to all but a select few technologies.

In contrast, a site-specific approach would provide the opportunity for a periodic review of the costs
and benefits of technologies. Although owners may not have incentives to search for more stringent
options, the need to review literature on current control options and their costs would provide a
mechanism for new developments to be evaluated and considered in the permit renewal process.

c. The Site-Specific Approach Could Provide Greater Economic Consistency Than the Uniform
National Approach

EPA argues that the historical case-by-case approach may result in less consistent permitting
decisions than the national requirements of the EPA proposed approach. (65 Federal Register 49079)
The Agency does not specify its definition of consistency. If consistency means subjecting facilities
to the same regulatory requirements regardless of their individual situations, EPA’s contention is
certainly true. But such consistency seems of little value and would only reflect the lack of
appropriate flexibility in the national approach.

The site-specific approach would be more consistent than the national approach if consistency is
measured in economic terms, i.e., as effective and efficient regulation. The site-specific approach
would allow permit writers to take into account the individual circumstances of individual facilities.
Although one could not be certain that all permit writers would use appropriate economic criteria—as
outlined in Chapter III of this report—the site-specific approach at least offers the possibility of
deciding on controls at individual facilities in an economically rational manner.

d. Any Greater Predictability of the National Uniform Approach Would Reflect Its Lack of Flexibility
Compared to the Site-Specific Approach
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The EPA argues that the case-by-case approach results in less predictability regarding what is
required for a particular facility. This lack of predictability, according to EPA, “makes planning
difficult for industry and leaves regulatory agencies uncertain about the appropriate requirements for
particular water bodies and facilities.” (65 Federal Register 49079)

While a national uniform approach may lead to greater predictability—because the required
technologies would be identified in the national requirements—such predictability would come at the
cost of flexibility. Indeed, predictability seems another term to describe the inflexibility of the
national technology approach proposed by EPA for new sources. In contrast, a site-specific approach
would provide appropriate flexibility to industry and permit writers, even if the specific technology
requirements were not identified long in advance. Over time, both facility owners and regulatory
agencies are likely to develop more accurate predictions of the types of technologies that would be
appropriate at individual facilities.

6. The Site-Specific Approach Can be Modified to Deal with Administrative and Delay Costs

The EPA notes that the site-specific approach may lead to greater costs to both permit applicants and
regulatory authorities that implement 316(b) requirements. These costs include the administrative
costs of developing information on 3 16(b) alternatives as well as the delay costs from any additional
time required for the site-specific reviews. EPA uses increased administrative and delay costs as a
major rationale for rejecting the site-specific approach (although as also noted above, the Agency
does not provide any specific information on the nature or size of these costs). The EPA does,
however, propose to include site specific factors in regulatory determinations through proposed
procedures for setting additional and alternative BTA requirements (65 Federal Register 49091).

As emphasized above, the site-specific approach allows regulatory agencies and owners of facilities
to develop information on the costs and benefits (and other impacts) of alternative CWIS
technologies. This information is important to determine which of the possible alternative CWIS
technologies should be BTA at the particular site. As noted above, EPA’s critique of the site-specific
approach ignores the importance of this information to increasing the net benefits of BTA
determinations. Substantial administrative or delay costs would be warranted in order to avoid costly
mistakes in setting BTA requirements. These mistakes could involve requiring expensive CWIS
controls where they are not justified—in which case the mistakes would involve excessive resource
costs—or foregoing the possibility of environmental gains from more extensive CWIS requirements
than would be set through national requirements. These considerations do not mean, however, that no
accommodations should be made to deal with administrative and delay costs.

This section suggests means of taking administrative costs into account in the site-specific approach.
We also discuss the disadvantages of EPA’s proposed additional and alternative requirements.

a. Possible Modifications to the Site-Specific Approach

The administrative costs of the site-specific approach may not be justified in al] situations. In some
cases, the costs of obtaining this information—including the disadvantage-- of the delays involved in
collecting the information and developing regulator) determinations—may be greater than its value in
improving the BTA determination. This possibility suggests the usefulness of a categorical approach
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that could be used as an alternative to the site-specific approach.

One possibility is for the 316(b) regulations to include an option in which a prospective facility could
choose to install pre-approved, highly protective technology in exchange for obtaining a speedy
approval of its 316(b) application. This alternative would provide the flexibility to avoid situations
where the administrative and delay costs were large relative to the potential gains from a more
accurate assessment. The company would voluntarily incur the higher costs of the pre-approved
technology in order to reduce administrative costs and to obtain the gains from getting its project
approved more quickly. These latter gains would include the gains from getting its facility in
operation earlier, and thus getting its products to he market more quickly. A power producer, for
example, could choose to install the pre-approved technology—and thereby reduce the administrative
costs of information collection rid regulatory review—in order to enter the market more quickly.

This option would not detract from the economic advantages of the site-specific regulatory approach.
The facility would always be free to choose the site-specific approach and thus incur the added
administrative and delay costs if the gains from the additional information were considered to be
sufficiently large. It seems appropriate to give the option to the facility owner—rather than to the
regulatory agency—because the facility owner is likely to be in a good position to provide a
preliminary assessment of the likely costs and potential gains of developing a detailed site-specific
evaluation of BTA alternatives.

b. Disadvantages of EPA’s Proposed Additional and Alternative Requirements

The EPA proposes that permit writers would require additional (i.e., more stringent) requirements
where necessary to ensure attainment of water quality standards (65 Federal register 49091). The
proposed regulations would also allow the EPA to set alternative (i.e., less stringent) requirements
under certain circumstances.

These EPA proposals implicitly acknowledge the significance of site-specific factors. lese specific
accommodations, however, are not a plausible alternative to retaining the sitepecific approach,
including the modifications noted above. The requirements for determining additional alternatives are
excessively vague. The specific requirements for approving alternative standards would not yield the
gains from an appropriate site-specific approach.

The proposed 316(b) regulations would require that more stringent (“additional”) requirements be
included when they are “necessary to ensure attainment of water quality standards, including
designated uses, criteria, and anti-degradation requirements.” (65 Federal register 49091). This site-
specific requirement is extremely vague and does not provide an indication of the circumstances
under which particular 316(b) requirements would be made more stringent. Whether water quality
standards are met in a particular water body will depend upon many factors unrelated to 316(b)
determinations at a single facility. The proposed regulations provide no indication of how such a
general mandate would be interpreted and what its likely effects would be.

In contrast, EPA is very explicit about the criterion that would be used to determine whether less
stringent requirements would be allowed. The EPA proposes that

“alternative requirements that are less stringent than the requirements of Section 125.84 [the national
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requirements] would be approved only if compliance with the requirement at issue would result in
compliance costs wholly out of proportion to the costs considered during development of the
requirement at issue. . . - (65 Federal Register 49091)

This criterion would not result in decisions that obtain the economic advantages of the site-specific
approach. This criterion does not allow EPA to consider the costs and benefits of alternative BTA
technologies in the particular site. Instead, EPA would only consider whether the costs at the
particular site were “wholly out of proportion” to the costs assumed by EPA when it set the national
technology requirements. Put another way, if EPA set its national BTA requirements on the basis of
costs and benefits, this criterion would address only one of the two elements—the costs and not the
benefits.

EPA’s proposed approach for setting alternative BTA requirements raises the general problems with
EPA’s approach to setting BTA requirements—BTA is based upon a determination of whether costs
are “affordable” rather than whether costs are appropriate in light of the benefits to be obtained. The
following chapter discusses the disadvantages of basing BTA requirements on “affordability” and the
advantages of using a cost-benefit framework.

III. ECONOMIC EVALUATION OF ALTERNATIVE APPROACHES TO BTA DETERMINATION

This chapter evaluates the test that EPA has proposed for determining what technology constitutes
BTA. As noted, EPA’s test focuses on the “affordability” of control costs to the industries covered by
316(b). This chapter discusses this and other BTA tests identified by EPA. We conclude that the
affordability test would not be a sufficient test from an economic perspective and recommend that
EPA adopt a true cost-benefit test to identify BTA on a site-specific basis.

A. Regulatory Alternatives Identified by EPA

EPA proposes several cost tests for evaluating cooling water intake structure (CWIS) technologies to
be used in place of benefit-cost analysis (BCA). EPA claims that the tests could be used “to evaluate
[if] the costs that would be associated with this proposal are reasonable in relation to the
environmental benefits to be derived” (65 Federal Register 49095). Despite this claim by EPA, none
of the tests proposed would serve this purpose. The only test that fulfills this stated purpose is a
benefit-cost test that is not included in EPA’s list.

1. Overview of Alternatives Identified in the Proposed Rule

EPA identifies four cost tests for determining BTA.

1. Wholly disproportionate cost test. In the wholly disproportionate cost test, an alternative would not
be considered BTA if the costs of implementing the alternative are “wholly disproportionate” to the

environmental benefits achieved by the alternative.

2. Compliance cost to revenue test. The compliance cost to revenue test compares the cost of a BTA
alternative to the revenues generated by the facility.

3. Compliance cost to construction cost test. The compliance cost to revenue test compares the cost of
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a BTA alternative to the construction cost for the new facility.

4. Compliance cost to discounted cash flow test. The compliance cost to discounted cash flow test
compares the cost of a BTA alternative to the discounted cash flow due to the construction of the new
facility.

Of the four tests, the “wholly disproportionate” test is the only test that considers both the costs and
benefits of possible BTA alternatives. As discussed below, the “wholly disproportionate” test is
economically inferior to a test that would compare net benefits of BTA alternatives.

The other three tests consider the magnitude of the BTA costs in comparison to other costs or
revenues. The apparent rationale for these tests is that they measure the “affordability” of the BTA
alternative to facility owners or consumers.

2. EPA’s Proposed Alternative

EPA proposes to use the compliance cost/revenue test as the most appropriate test (65 Federal
Register 49095). The Preamble lists several reasons for this choice, including EPA’s extensive
experience using the measure, the ready availability of data for the test, and EPA’s belief that the test
provides a reliable measure of whether costs are “economically practicable.”

[comment text continued in 316bEFR.041.602]

EPA Response

For a response to this comment, which was submitted with the commenter's Phase I proposal
comments in November 2000, see the Phase I Comment Response Document (DCN 3-0091)
beginning at comment 316bNFR.068.300.
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Comment ID 316bEFR.041.602 vatercose ~ NEW

Author Name Hunton & Williams Comment on new (Phase 1) facility rule

Organization obo Utility Water Act Group

[comment continued from 316bEFR.041.601]
B. Economic Disadvantages of EPA’s Proposed Affordability Approach

Although “affordability” is a useful concept, it is not desirable from an economic perspective as the
sole criterion for selecting BTA technology. The “affordability” test proposed by EPA for BTA
determination provides only a partial assessment of the economic factors and issues relevant to the
determination of BTA. The EPA’s approach has several disadvantages compared to a true benefit-cost
test:

-Affordability ignores consideration of costs and benefits of BTA alternatives.

-Affordability ignores consideration of the incremental effects of increasingly stringent (and
expensive) alternatives.

-Affordability ignores the indirect effects of the BTA requirements. The following subsections
address these disadvantages.

1. EPA’s Proposed BTA Test Ignores Consideration of Costs and Benefits

EPA’s “affordability” test does not compare the costs and benefits of alternative BTA requirements.
This inadequacy is contrary to well-established economic principles as well as EPA/OMB Guidelines
and, indeed, the principles outlined in the EEA for this regulation.

a. Economic Principles Behind Environmental Regulation

As EPA notes in the EEA, environmental regulations are developed to correct market imperfections
resulting from externalities (e.g., pollution) associated with the production or consumption of services
and goods. Although externalities impose costs on individuals, these costs are not reflected in the
prices of goods and services. As a result, the level of these externalities is “too high” relative to the
situation in which prices reflect these costs. When prices reflect external costs, the external effects are
said to be “internalized” into individual’s decisions, thus leading to individual decisions that properly
reflect the social costs.

Viewed from this perspective, the development of environmental regulations is an effort to ensure
that the production and consumption of goods and services reflect the unpriced costs of these
decisions on the environment. This perspective is consistent with the view taken by EPA in the EEA:

The goals of environmental legislation and subsequent implementing actions, such as the 316(b)
regulation that is subject to this analysis, is to correct environmental externalities by requiring the
responsible parties to reduce their actions causing environmental damage... These actions result in a
supply of goods and services that more nearly approximates the mix and level of goods and services
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that would occur if the industries impinging and entraining organisms fully accounted for the costs of
their AEI-generating activities. (EPA 2000, p. 2-6)

Regulations provide a means of internalizing the cost of externalities in the production and
consumption decisions of individual producers and consumers.

b. EPA and OMB Guidelines

The importance of cost-benefit analysis as a tool to developing appropriate regulatory requirements is
indicated in both EPA and OMB guidelines. The EPA, for example, provides the following
recommendations for any economic analysis:

For most practical applications, therefore, a complete economic analysis comprises a benefit-cost
analysis, an economic impacts analysis, and an equity assessment. (EPA 1999)

Guidelines by OMB are consistent with this perspective, suggesting that an economic analysis should
provide information allowing decision-makers to determine whether, [t]he potential benefits to
society justify the potential costs, recognizing that not all benefits and costs can be described in
monetary or even quantitative terms, unless a statute requires another approach. (OMB 1996)

The economic test proposed by EPA fails to compare costs and benefits. Thus, the approach fails to
provide any assurance that BTA determinations would result in positive net benefits.

c. EPA’s Engineering and Economic Analysis

The lack of a cost-benefit test for BTA is particularly surprising given statements by the EPA in the
EEA that appear to support the cost-benefit approach. In justifying regulatory interventions in
environmental problems, the EEA states that:

This approach to addressing the problem of environmental externalities will generally result in
improved economic efficiency and net welfare gains for society if the cost of reducing the activities
causing environmental harm is less than the value of benefits to society from the reduced AEL. (EPA
2000)

While EPA appears to recognize the importance of costs and benefits in describing the rationale for
regulatory intervention, the Agency does not follow through with the implications of this position in
developing the proposed BTA rule.

By failing to consider benefits, EPA’s proposed BTA test would not determine whether a given BTA
alternative produced net social benefits. Failure to consider benefits in BTA determination represents
a significant contradiction with the Agency’s position on the proper approach to address externalities.

2. Failure to Consider Costs and Benefits May Lead to Perverse Policy Outcomes
The three economic “affordability” tests fail to account either for the environmental benefits provided

by CWIS investments or any adverse environmental impacts associated with CWIS investments.
These tests contain no information about whether or not these compliance costs yield commensurate
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or even any reductions in net adverse environmental impacts.

Table 7 shows an example of how the proposed EPA test for BTA could lead to an economically-
incorrect policy decision. Consider an electricity company with two plants facing an “affordability”
test. For this example, assume that compliance costs are the same for both plants. Plant A is a high
revenue plant, while Plant B is a lower revenue plant. The characteristics of the natural resources
affected by these plants differ dramatically.

Using the economic-affordability test, the proposed BTA would pass the test at Plant A and would
fail the test at Plant B. Thus, environmental-protection resources would be expended to protect the
lake at Plant A, rather than protecting the lake at Plant B.

A BTA test that compares costs with benefits would reach a different conclusion. For this example,
we focus on recreational benefits for the sake of simplicity. Plant A uses water from a lake with
relatively little recreational value because of its location, characteristics, and substitutes. In contrast,
Plant B uses water from a high-value lake. Using EPA’s economic affordability tests, therefore,
would expend environmental-protection funds to protect a low-value lake while allowing a high-value
lake to go unprotected.

This example uses the compliance cost/revenue test. A similar example could illustrate the problem
with the other two affordability tests, based on construction cost and discounted cash flow. If Plant A
is a larger plant with higher construction costs or discounted cash flow relative to Plant B, then Plant
A would receive the increased environmental protection and Plant B would not. Again, the decision
would have nothing to do with the relative value of the environmental resources to be protected.

Table 7: Example of Failure of Economic "Affordability" Tests
[see hard copy for table]

This example illustrates the regulatory mistakes that would arise if decisions are evaluated without
careful attention to benefits. Benefits can be difficult to measure and express in dollar terms. It can be
difficult to predict the level of actual environmental protection (i.e., reduction in entrained fish) that
will be realized. It can also be difficult to determine what resource services are enhanced by the
environmental protection and to put a dollar value on those services. Indeed, EPA and OMB both
have established methods for evaluating benefits in the face of those difficulties, rather than just
ignoring benefits completely. If benefits information is developed for alternatives, decision makers
can use the relative levels of benefits to inform the BTA decision. Note that the benefits information
would include judgments on the benefits (and costs) that might be omitted in the quantified
information. Relying only on the affordability tests, in contrast, means that no information on benefits
can inform these determinations.

3. The “Wholly Disproportionate” Test Improperly Compares Costs and Benefits

The cost-benefit perspective also provides important insights into the proper balancing of costs and
benefits for a BTA test. The cost-benefit perspective indicates that incremental benefits and
incremental costs should be balanced so that net social welfare is maximized. The “wholly
disproportionate test” developed by EPA twenty years ago is not consistent with this perspective. The
wholly disproportionate approach appears to be motivated by the unsubstantiated assumption that
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measured benefits are consistently and significantly understated relative to costs. Both costs and
benefits include components that are difficult to measure and thus involve some degree of uncertainty.
For example, cooling-tower costs are not limited to construction, operation, and maintenance costs.
The reduction in operating efficiency will reduce electric power generation, whose value is highly
variable in competitive electric power markets.

A careful benefit-cost analysis of BTA alternatives could evaluate uncertainties in the cost and benefit
components. EPA’s approach of overcorrecting for perceived relative biases in estimates of costs and
benefits is incompatible with the economic guidelines. The economic tools available for
understanding and quantifying both benefits and costs have improved substantially over the past
twenty years. By promoting an unbalanced comparison of costs and benefits, the “wholly
disproportionate” test encourages BTA choices that, by definition, could impose social costs
potentially much greater than social benefits.

4. EPA’s Alternative Ignores Considerations of Incremental Effects

An important element of a complete BTA assessment is the consideration of the costs and benefits of
all feasible technologies or operational requirements to achieving 316(b) goals. EPA’s recommended
BTA test does not appear to incorporate evaluation of multiple BTA alternatives. Failure to examine
alternatives seriously limits the usefulness of information derived from the economic analysis by
failing to provide any information on the incremental costs and benefits of alternative requirements.

There are a large number of technology and operational requirements that are for BTA candidates.
These alternatives include the following:

-Changing/altering intake location;

-Operational requirements (e.g., seasonal flow reductions);

-Technologies to reduce intake velocity (e.g., passive screens); and

-Technologies to reduce impingement and entrainment (e.g., traveling screens, fish baskets,
Gunderboom, fish deterrents (strobe lights, air bubble curtains, and sound)).

As noted in Chapter I, the costs and benefits of these alternatives vary significantly depending on a
large number of factors, including the following:

-Local aquatic species. The effectiveness of various alternatives at reducing impingement and
entrainment varies widely by species.

-Intake design. The feasibility of installing different technologies on existing CWIS varies widely
with the type of facility and its intake design.

-Intake location. The impact of a BTA alternative on aquatic species depends greatly on the intake
location and the species in the vicinity.

-Seasonal Conditions. Seasonal weather, turbidity and debris affect both the costs of alternatives and
their effectiveness.

-River Conditions. River flow and geography affect the ability to site various

Because of the many factors affecting the costs and benefits of BTA alternatives at different
locations, the cost-benefit analysis should include all alternatives that are feasible and likely to be
effective at the site. Variations in costs and benefits due to these factors will lead to different cost-
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benefit ordering of BTA alternatives for different facilities. A cost-benefit analysis of alternatives
therefore will be the most effective approach for identifying technologies that are most advantageous
in terms of the benefits produced and the costs incurred.

Evaluation of the costs and benefits of feasible alternatives provides the information that is necessary
to identify the most appropriate technologies at a particular location. This evaluation can provide two
types of information on feasible alternatives:

1. Dominated Alternatives. An evaluation of alternatives can identify which alternatives are
“dominated” by others. One alternative dominates another if it provides greater benefits at a lower
cost.

2. Incremental Costs and Benefits. The incremental costs and benefits of an alternative are the costs
and benefits of the alternative relative to the next less stringent alternative.

Chapter II provided an example of the use of incremental analysis. Evaluation of the incremental costs
and benefits of alternatives allows permit writers to assess whether the benefits gained by requiring a
more costly technology justify the additional costs.

The importance of evaluating alternatives is recognized in EPA’s Guidelines for Preparing Economic
Analyses, which states that:

In addition to considering a wide variety of possible approaches for environmental protection,
analysts and policy makers should also examine other characteristics of regulatory and non-regulatory
policies that affect their costs and effectiveness. For example, evaluating the benefits, costs and other
effects at different levels of stringency for a given policy can help to determine setting that provide
the greatest net benefits to society (EPA 1999).

Thus, EPA’s own guidance recognizes the importance of evaluating alternatives to identify
appropriate requirements.

5. EPA’s Alternative Ignores Important Electric Power Costs

EPA’s approach to BTA appears to involve assessing only the construction and operating costs of the
proposed requirements. For many facilities, these costs will account for the bulk of the relevant costs.
In the case of electric power facilities, however, this approach is seriously incomplete.

Some CWIS alternatives reduce the performance of electric power generation facilities, thus reducing
the quantity of power that can be generated. Reasons for these various performance penalties include
the following:

- Reductions inflow or velocity. Reductions in flow or velocity reduce the effectiveness of the cooling
system. As a result, the quantity of power that can be generated by the electric generation facility
declines.

- Reductions in cooling efficiency. Some technologies reduce the efficiency of the cooling water
system to condense the steam turbines. Close-cycle cooling systems, for example, generate turbine
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backpressure due to the reduced efficiency of the cooling system, which reduce power generation
performance.

- Auxiliary power requirements. Many CWIS technologies require electricity. These auxiliary power
requirements reduce the net electricity generation produced by the facility.

These power costs should be included in an assessment of the costs of CWIS alternatives.

Reductions in power plant performance can also adversely impact the reliability of the electric power
system, potentially increasing the risk of brownout, blackouts, or curtailments in load provided to
particular users. These reliability impacts should be considered in a full assessment of the impacts of
alternative BTA requirements. BTA alternatives that require reduced water flows during active
biological periods may particularly exacerbate reliability problems, since these important biological
periods often coincide with periods when electric power is in greatest demand.

C. Economic Advantages of the Appropriate Cost-Benefit Test for BTA

The methodology for determining BTA should rely on a procedure that considers alternative feasible
technologies and operational requirements for reducing impingement and entrainment. The costs and
benefits of alternatives should be estimated to identify the “best” alternative available to achieve
316(b) goals. The “best” alternative is the one that maximizes the net benefits (i.e. benefits minus
costs). This section describes an economically-sound process to determine BTA in individual cases.
1. A Cost-Benefit Procedure for BTA Determination

Determination of BTA for CWIS at new facilities requires a reliable and effective approach considers
the costs and benefits of alternative technologies and operational requirements for reducing AEL.
Economists and other analysts have developed well established procedures to evaluate the benefits
and costs of alternatives. The net benefits are maximized by adopting increasingly expensive
alternatives only if the incremental benefits exceed (or equal) the incremental costs.

The proper cost-benefit procedure can be summarized in the following process.

1. Identification of alternatives. Identify alternatives for the specific site, including technology
combinations.

2. Cost and benefit valuation. Develop information on the expected costs and expected benefits of
each alternative, putting the elements into dollar values to the extent feasible.

3. Organization of alternatives. Array the alternatives in terms of increasing expected costs.
4. Incremental analyses. Calculate the incremental costs and incremental benefits of each alternative.

5. Identification of most efficient alternative. Identify the alternative — which could include a
combination of technologies — that has the greatest net benefits (i.e., benefits minus expected costs).

6. Uncertainty analyses. Identify uncertainties and elements that cannot be put in dollar terms and the
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range of uncertainty in the estimates. Determine the affects of these uncertainties on BTA choice.

This cost-benefit analysis can be supplemented by other assessments as part of a full analysis of BTA
alternatives. Two factors may be particularly relevant:

-Affordability constraints. The alternative that maximizes net social benefits may not be financially
feasible for the affected plant. This consideration is particularly relevant now as the electric
generation sector becomes subject to increasing competitive pressures.

-Distributional equity considerations. The geographic or socioeconomic distribution of benefits and
costs for the alternative that maximizes net benefits may be socially unacceptable. For example, the
choice of an expensive technology could impose unacceptable job losses in a region of already high
unemployment.

2. Specific Issues in Cost and Benefit Estimation

Cost-benefit analyses require the careful enumeration of the monetary value of different impacts
resulting from BTA alternatives. These impacts are typically separated into costs negative impacts)
and benefits (positive effects), although the two categories are closely elated. Methodologies have
been developed to value different impacts using well-established procedures, including the use of
procedures to deal with limitations on the availability of sitepecific information. The following
sections provide brief discussions of the procedures to valuate costs and benefits.

a. Evaluation of Social Costs

The costs included in cost-benefit assessments should reflect costs to society as a whole. The cost
values should not include effects that represent transfers from one group to another. The current EPA
Cost-Benefit Guidelines define social cost as follows:

The total social cost of pollution control are the opportunity costs incurred by society because of
regulation. They are the value of goods and services lost by society resulting from the use of
resources to comply with and implement a regulation, and from reductions in output. (U.S.
Environmental Protection 1983, Appendix B, p. 3).

The most significant component of the total costs for regulatory requirements typically is the value of
the private resources required by the regulation. The EPA Cost-Benefit Guidelines, for example, state:
“The principal component of total social costs is private real-resource costs. These are pretax
compliance costs net of any transfers, such as emissions fees, licensing fees, or subsidies.”(U.S.
Environmental Protection Agency 1983, Appendix B, p.3). Other components of social costs noted in
the EPA Cost-Benefit Guidelines include unpriced resources as well as governmental regulatory
costs, deadweight welfare losses, and adjustment costs (U.S. Environmental Protection Agency 1983,
Appendix B, p. 4).

The most important social costs of BTA alternatives for electric power facility can generally be
organized into the following four categories:

1. Capital costs. Capital costs are the one-time costs of constructing and installing the CWIS
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technology.

2. Operating and maintenance cost. Operating and maintenance costs are the annual costs to operate
and maintain the CWIS technology.

3. Power costs. Implementation of BTA alternatives may lead to power losses due to plant shut-down
during construction or impacts of BTA alternatives on plant performance. These power losses lead to
social costs.

4. Other Environmental costs. These include the environmental costs that result from the installation
of the CWIS technology. They include, for example, potential air pollution increases.

The first two cost categories capital costs and operations and maintenance costs are conceptually
simple and will not be discussed further.

Power costs may occur during the following two periods of plant operations:

-Power Costs during Construction Delay. If the alternative would delay the opening of the plant, then
the power output (generation and capacity) would be lost during that period. The costs of replacing
the lost power represent real costs.

-Power Costs during Continuing Operations. BTA alternatives may lead to reductions in plant
performance due to auxiliary power requirements, turbine inefficiencies (heat or performance
penalties), and reductions in maximum generation capacity. Each of these impacts results in power
costs.

Note that power losses include both the loss in available capacity as well as the loss in expected
energy output. The traditional way of calculating these costs is to determine what additional costs
would be incurred in the utility’s system to make up the loss internally. With increasing competition
in wholesale electric power markets, these costs can be increasingly determined from market prices,
both for capacity and energy output.

Environmental costs reflect the cost of environmental externalities that can result from
implementation of BTA alternatives. These costs can sometimes be difficult to if they are not priced
through market exchanges. In a growing number of situations, however, markets for environmental
externalities can provide information on the cost of these externalities. The following are examples of
potential environmental costs:

- Water contamination. A potential BTA technology might require that a water body be dredged,
requiring disposal of potentially hazardous material and possibly releasing that hazardous material
into the environment.

-Air emissions. The auxiliary power requirements and performance penalties resulting from cooling
towers typically result in power costs. Increased generation from other power sources is necessary to
offset the power losses. Replacement power may increase overall electricity air emissions or increase
the cost of achieving emissions targets.
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-Visibility and wildlife impacts. Implementation of cooling towers, for example, may result in
visibility impacts due to the siting of large cooling towers, and wildlife impacts, (e.g. birds that
collide with cooling towers).

Markets are sometimes available to price these environmental costs. The prices of emissions permits
in cap-and-trade programs for NOx and SO2, for example, provide reliable sources of information on
the costs of changes in air emissions. <FN1> When markets are not available for these costs, they
should not, however, be ignored. These costs should be included in a quantitative or qualitative
fashion as part of the overall cost of CWIS technology alternatives.

b. Evaluation of Benefits

The benefits included in the cost-benefit assessments should reflect benefits to society. Estimates of
environmental benefits reflect social benefits when they are based on the willingness to pay (WTP) of
individuals who receive the increased environmental services (e.g. recreational fishing services).
WTP represents the value of a good or service in monetary terms (i.e., the amount the individual is
“willing-to-pay” in dollar terms). The current EPA Cost-Benefit Guidelines for benefits assessment
summarize this approach as follows:

The satisfaction that individuals experience because of the environmental improvement is a measure
of the benefits of the regulation. Assuming that people are aware of the effects of pollution, these
benefits can be expressed in monetary terms by identifying individuals’ willingness to pay for an
environmental improvement. (U.S. Environmental Protection Agency 1983, Appendix A, p. 2,
emphasis in original)

This approach to measuring benefits is consistent with Office of Management and Budget Guidelines
(1996) and standard economic texts (e.g., Stokey and Zeckhauser 1978, Tietenberg 1996 and Nau
1997).

The EPA cost-benefit guidelines provide indications of the types of analyses involved in determining
benefits from alternative CWIS alternatives. The EPA cost-benefit guidelines identify two
components of ecosystem benefits (U.S. Environmental Protection Agency 1983, Appendix A, p. 30).
<FN 2>

1. Benefits from Changes in Commercial Species. Regulatory requirements leading to changes in the
stock of species used commercially (e.g. commercial fishery stocks) can lead to changes in yields or
total production. Under these circumstances, the guidelines state that “[In] the special case of output
changes that do not affect market prices, the appropriate measure of producer’s surplus is simply the
expected change in output multiplied by market price per unit.”

2. Benefits from Changes in Recreational Species. Regulatory requirements leading to changes in the
stock of species used recreationally (e.g., recreational fishery stocks) can lead to changes in
recreational benefits. Under these circumstances, the guidelines suggest using methods that capture
individuals’ willingness-to-pay for recreational services.

Both commercial and recreational fishing benefits can be estimated using methodologies and specific
empirical studies in the economic literature. This information can be used to develop reliable
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estimates of the benefits to society from CWIS changes.
3. Advantages of the Cost-Benefit Approach
The cost-benefit approach to BTA determination has several important strengths:

-Appropriate BTA standards for individual units. Consideration of the incremental costs and benefits
of alternative CWIS technologies allows BTA decisions to properly reflect the trade-off between the
costs of BTA requirements and the benefits that would be achieved by those requirements.

-Organizes information. It organizes important information about the large number of potential BTA
choices in a logical manner.

-Accounting for uncertainty. The cost-benefit framework provides an explicit approach to accounting
for uncertainty about both costs and benefits. In particular, the cost-benefit approach provides a more
reliable approach than the “wholly disproportionate” tests discussed by EPA.

a. Appropriate BTA Requirements for Individual Facilities

Comparison of the costs and benefits of alternative CWIS requirements allows the best” technology to
be selected in individual cases. Failure to consider the benefits at individual facilities may result in
the choice of a CWIS alternative that involves costs not warranted by the resulting benefits (i.e.,
incremental costs greater than incremental benefits) or that is dominated by another CWIS alternative
(i.e., generates fewer benefits at greater costs).

b. Organizes Information

The cost benefit approach provides a clear framework for organizing the many costs, benefits, and
other impacts of CWIS alternatives. The approach allows for effects to be assessed through both
qualitative and quantitative analysis. The cost-benefit approach provides a framework for organizing
information on all of the positive and negative effects of various BTA alternatives.

c. Proper Accounting for Uncertainty

This framework provides a better means of dealing with uncertainty than a “wholly disproportionate”
test. A “wholly disproportionate” test would mandate CWIS investments whose measured costs
exceed measured benefits by some substantial margin. Such a test is arbitrary and tends to obscure
rather than clarify policy choices. The net effect of the “wholly disproportionate” test would be to
waste scarce public and private resources.

IV. EVALUATION OF EPA’S ECONOMIC AND ENGINEERING ANALYSES
This chapter shifts from an evaluation of EPA’s proposed regulatory approach to an evaluation of
EPA’s economic and engineering analyses. As noted, EPA’s analyses of the costs and benefits of the

proposed 316(b) regulations for new facilities are contained in the EEA.

The EEA provides useful information on the industries covered by 316(b) regulations for new
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facilities—notably electric power generators, chemical facilities, and primary metals facilities—and
on the need for regulation. The document also provides EPA’s assessments of the numbers of new
facilities in each industry that would be affected by the new source rule, the costs that these facilities
would incur under EPA’s proposed approach, some information on the likely benefits, and some
discussion of regulatory alternatives.

This chapter provides a review of some of the technical and economic analyses in the EEA. We begin
with summaries of the methodologies used in the EEA to estimate the overall costs and benefits of the
proposed rule and an overview of our concerns with the EEA.

A. Overview of EPA’s Cost and Benefit Analyses
1. EPA’s Cost Analysis.

The EPA’s Engineering and Economic Analyses develops an estimate of the national cost of the
proposed 316(b) New Facility Rule. This estimate is developed using the following three step process:

1. Step 1: Baseline Projections of New Facilities (Chapter 5). The EPA estimates the number of new
facilities that would be affected by the 316(b) New Facility Rule over the period 2001 to 2020.

2. Step 2: Facility Compliance Costs (Chapter 6). In this step, the EPA estimates the total facility
compliance costs (including permit renewal costs) for different types of facilities affected by the
316(b) New Facility Rule. Costs are estimated only for additional modifications and technologies to
comply with the proposed rule beyond the facility’s baseline technologies.

3. Step 3: Social Cost Estimates (Chapter 6 and Chapter 8.2). The EPA develops an estimate of the
aggregate social cost of the 316(b) New Facility Rule. This estimate is 2020. The EPA adds state and
federal implementation costs.

EPA’s analysis concludes that the total annualized costs of the proposed rule are $12.21 million (1999
dollars). This estimate includes $12.13 million in direct compliance costs for facilities, and about
$80,000 in state and federal implementation costs. The EPA also performs an “affordability” test of
the proposed rule by comparing facility compliance costs to revenues for each affected facility. For
electric generation facilities, the EPA also uses an affordability test based on the ratio of facility
compliance costs to facility construction costs.

2. EPA’s Benefit Analysis

EPA’s analysis of the benefits of the proposed 3 16(b) New Facilities Rule does nol develop estimates
of the dollar benefits of the proposed rule. The EPA states that “time and data constraints do not
permit a quantified assessment of the economic benefits of the proposed rule” (EPA 2000, p 11-16).
Instead, the EPA performs an assessment of “potential” benefits that includes the following two
elements:

1. Benefits Taxonomy. The EPA provides a qualitative description of the types of benefits that would
be generated by the proposed rule. These include market, nonmarket direct use, non-market indirect
use, and nonmarket nonuse values.
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2. Anecdotal Assessment of Benefits at Existing Sites. The EPA reviews estimates of the benefits of
alternative BTA technologies for five existing facilities based on published papers or reports.

The EPA also evaluates the magnitude of the potential impingement and entrainment losses from
CWIS. This biological analysis is not discussed in this report.

3. Overview of Concerns with the EEA

We conclude that the EEA suffers from some important inadequacies. These include the following:
-The EEA’s projections may understate the numbers of new facilities affected by th proposed rule.
-The EEA appears to understate the costs of closed-cycle cooling systems.

-The EEA appears to understate the total costs of the proposed rule.

-The EEA has an inadequate evaluation of the benefits of the proposed rule.

-The EEA does not provide an adequate evaluation of regulatory alternatives.

These concerns are important both for an adequate evaluation of this proposed rule and for the
precedents they provide for future regulatory decisions and rulemakings. The procedures to estimate
benefits, for example, would be critical to a proper implementation of the benefit-cost approach.
Moreover, the procedures developed to analyze the engineering and economic effects of proposed
316(b) regulations on new facilities might be used to analyze effects for the forthcoming proposed
regulations for existing facilities.

B. Limitations of EPA’s Projections of New Facilities

The EEA develops estimates of the number and type of facilities to be affected by the proposed
316(b) New Facility Rule. This section summarizes the methodology used to develop these estimates
and lists concerns with the accuracy of these estimates.

1. Overview of EPA Methodology

EPA estimates the number of electric generation facilities affected by the 316(b) New Facility Rule
over the period 2001 to 2020. These estimates rely on data from the NEWGen Database of planned
electric facilities developed by Resource Data International, Inc. and the Annual Energy Outlook
2000 (AEO2000) published by the Energy Information Administration.

EPA’s methodology follows the following four steps:

1. Identify facilities in the NEWGen database relevant to 316(b) rule. The NEWGen database
provides information on new electric generation facilities under development. EPA excluded facilities
that were: (1) not in the U.S.; (2) had been “cancelled” or “tabled”; (3) are to be complete after
August 13, 2001 (the assumed promulgation date); (4) use steam as a prime mover; and (5) provide
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insufficient information on the facility’s source of cooling water. These criteria eliminated 410 of the
466 facilities in the NEWGen database.

2. Identify “in-scope “facilities within the NEWGen database. Facilities that fall within the scope of
the proposed 316(b) New Facility Rule are identified. EPA uses the following criteria to identify “in-
scope” facilities: (1) withdraws from U.S. waters (i.e, not municipal water or “gray water”); (2) does
not have an existing CWIS; (3) must require or possess an NPDES permit; (4) has an intake flow
greater than 2 million gallons per day; (5) more than 25 percent of the water used is for cooling
purposes. Of the 56 new facilities identified by EPA as relevant to the proposed rule, 7 were in-scope
and 49 were out-of-scope.

3. Estimate the number of in-scope facilities over the period 2001 and 2020. EPA estimates the total
number of facilities affected by the proposed 316(b) rule based on projections of total capacity
additions from one most recent.

- Projected Number of Facilities from 2001 to 2010. EPA estimates the number of new generation
facilities over the period 2001 to 2010 by dividing total capacity additions over this period from the
AEO2000 by an estimate of average plant size. The ratio of in-scope facilities to total new facilities
from the NEWGen data is used to scale up the total number of in-scope plants. The resulting estimate
is that there would be 13 in-scope plants over the period 2001 to 2010, with 7 identified in the
NEWGen database.

- Projected Number of Facilities from 2011 to 2020. A similar methodology is used to estimate the
number of in-scope facilities over the period 2011 to 2020, resulting in an estimate of 27 in-scope
facilities over the period 2010 to 2020. Of these 27 in-scope facilities, 16 are anticipated to be coal-
fired and 11 are anticipated to be natural gas combined cycle units.

2. EPA May Understate the Electric Generation Facilities Subject to this Proposed Rule

EPA’s analysis of the number of facilities affected by proposed 316(b) regulations relies on the
accuracy of the NewGen database, many assumptions regarding future conditions in the electricity
sector, and the reasonableness of extrapolation procedures. A recent study by OnLocation and the
EOP Group (OnLocation/EOP Group 2000) assesses the various elements of the EPA projections of
the number of new facilities subject to the proposed regulations. Thai study raises concerns with the
following elements of EPA’s analysis.

- EPA‘s Sampling Procedure. EPA should undertake additional measures to ensure that data from the
NEWGen database provides an unbiased sample of future capacity additions, and that EPA’s use of
the NEWGen data does not introduce biases. An evaluation of the NEWGen data by OnLocation/EOP
suggests that such biases may exist. For example, EPA excludes information on the 38 facilities that
provided inadequate or incomplete information on CWIS. Simply excluding these facilities may,
however, bias the results. A subsequent, independent sampling of these facilities suggests, in fact, that
a large percentage of these facilities would be affected by the rule. The OnLocation/EOP analysis
finds that 50 percent of the facilities in this group of excluded facilities would need to comply with
the proposed rules. In comparison, EPA finds that only 12.5 percent of facilities providing
information would be affected. More accurate estimates could be developed by the EPA by surveying
facilities with incomplete information, rather than simply excluding them.

Response to Public Comment: CWA Section 316(b) Phase Il Existing Facility Rule--Final Page 81 of 5143
Subject Matter: NEW--Comment on new (Phase 1) facility rule Monday, March 29, 2004



- Energy Sector Projections. The EPA’s methodology is based on projections for generating capacity
additions developed by the EIA. The projections, however, are based on fairly conservative
assumptions regarding anticipated growth in demand for electricity. While demand for electricity has
grown by 2.4 percent annually over the period 1994 to 1999, the EIA projections assume only 1.4
percent growth in electricity demand through 2020. Even EIA’s high economic growth scenario,
which assumes 1.7 percent growth in demand, is less than recent growth trends. The EPA’s appear to
potentially understate actual growth over the next two decades, thus understating the number of
facilities that would be affected. The uncertainty in future conditions and alternative assumptions
about future growth in demand should be more fully examined in EPA’s analysis.

- Geographic Sample. Geographic biases may be present in the NewGen since reporting requirements
for facilities under development differ substantially across states. Facilities in states with more
stringent reporting requirements may be more likely to be included in the NewGen data base
(OnLocation/EOP 2000). EPA should take steps to ensure that its analysis accurately reflects national
conditions, rather than those of particular regions.

-Facility Size. EPA assessment of the average size of future facilities may be overstated. Overstating
facility size would lead to an understatement of the number of facilities affected. Data from the
NEWGen data base and other sources suggests that the size of combined-cycle gas generation and
coal generation units may be smaller than assumed by EPA (OnLocation/EOP 2000).

These issues could have a substantial effect on the number of facilities subject to the proposed
regulations. OnLocation/EOP (2000) finds that 209 facilities would be affected by the proposed rules,
in contrast to EPA’s estimate of 40 facilities. The five-fold difference in results between two
estimates suggests the importance of an expanded assessment of the number of facilities likely to be
affected by 316(b) rules that takes into account the concerns raised in OnLocation/EOP report (2000).

C. Limitations of EPA’s Estimates of Facility Compliance Costs
1. Overview of EPA’s Methodology

For new electric generators, EPA develops estimates of the costs of several different technologies or
modifications that facilities could be required to implement:

1.Changing location of the CWIS in the water body
-Extending the intake pipe.
-Deepening the intake canal.

2.Reducing the intake flow
-Switching to a recirculating system (cooling towers).
-Using a water other than those of the U.S.

3.Reducing intake velocities
-Passive screens (cylindrical wedge wire screens).
-Velocity caps.
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4.0ther design and construction technologies to reduce impingement and entrainment
-Traveling screens with fish baskets.
-Adding fish baskets to existing traveling screens.

The EPA develops costs estimates for each of these technologies or modifications. These cost
estimates include capital and operating costs, and vary across a range of parameters representing local
conditions and facility characteristics, such as water depth, water flow, and intake size. EPA also
develops estimates of the administrative costs to obtain and renew NDPES permits, and the costs to
comply with monitoring, recording, and reporting requirements of the proposed rule.

The following sections of this report focus on EPA’s estimates of closed-cycle costs. Comments on
EPA’s assessments of technologies other than closed-cycle cooling systems are included in UWAG
(2000).

2. EPA Understates the Cost of Closed-Cycle Cooling Systems

The EEA’s assessment of the cost of closed-cycle cooling systems appears to reflect a failure to
consider fully the technical complexity and details of the design of these facilities. As a result, the
EEA makes several inaccurate or incompletely documented assumptions, leading to cost estimates
that significantly understate the likely costs of these systems. The following are among the flaws in
the EEA cost estimates:

1. Capital Costs. EPA understates equipment and capital costs of cooling system construction due to
both flawed assumptions and methods. These include the following:

- EPA fails to account for many capital cost components; and
- EPA’s assumes design criteria that understate costs.

2. Operations and Maintenance Costs. EPA underestimates operating and maintenance costs of
cooling systems:

- EPA assumes inaccurate cost components for operating and maintenance.
- EPA’s assumptions understate makeup water costs.

3. Dry Cooling Costs. EPA does not document the capital and operating costs of dry cooling systems.
a. EPA Understates the Capital Costs of Cooling Towers

(1) EPA Fails to Account for Many Capital Cost Components

EPA’s methodology for estimating capital costs is to multiply the cooling system capacity (in gallons
per minute, or gpm) by a “rule of thumb” cost factor (in dollars per gpm). Used correctly, these “rule
of thumb” cost factors provide a good approximation of the furnished and erected costs of a wet
cooling tower. The proper use of such factors has been outlined in many engineering reference books

(CEH 1969, Guthrie 1974).

The “rule of thumb” factors used by EPA provide an estimate of the cost of cooling tower. These
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estimates do not, however, include many essential components of the cooling system, such as wiring,
foundations, condenser pumps, noise attenuation treatment, the cost of other equipment, or the cost of
construction. These costs of these components and their installation would not be incurred were
cooling towers not installed. To account for construction costs, EPA has multiplied the tower
equipment costs by a factor of 1.8 (i.e., EPA has marked up the equipment cost by 80 percent) to
reflect the costs of erecting cooling towers. However, EPA has not made any additional adjustments
to account for the costs of any of the other necessary cooling system equipment noted above. Cost
factors that include these costs are typically many times larger than cost factors of the tower alone.
For example, in a wet cooling vs. dry cooling comparison study recently completed for UWAG, the
capital cost (including construction costs) of a newly built cooling tower for a 250 MW steam turbine-
generator in a combined cycle plant was roughly 15 percent of the total capital cost for the entire
cooling system (Burns & Micheletti 2000). By estimating only the costs of the cooling tower and
ignoring the additional costs associated with the other necessary components of the entire cooling
system, EPA significantly understates the costs of these systems.

(2) EPA Assumes Design Criteria that Understate Costs

The cost of a closed-cycle cooling system depends on design criteria for the particular system being
considered. Some of the assumptions regarding system design made by EPA when developing its
costs estimates lead to an underestimate of the true costs of these systems. One example is EPA’s
assumptions regarding the “approach” value used in plant cooling systems. <FN 3> As the approach
value decreases, the cooling tower size increases, resulting in higher costs. EPA suggests that the
approach value should be set between 5-10°F. EPA’s cost factors, however, assume an approach
value of 10°F, resulting in a smaller cooling system. In practice, however, an 8°F approach value is
typically used for cooling towers. <FN 4> Since the system with an 8°F approach would be larger and
therefore more costly, EPA understates the likely costs oi closed-cycle cooling system.

b. EPA Understates Operations and Maintenance Costs for Cooling Towers
(1) EPA’s Assumptions for Chemical Treatment and other Cost Components are Inaccurate

The EEA report assumes that the operations and maintenance costs associated with cooling towers
decline from 5 percent of capital costs for the smallest towers to 2 percent of capital costs for the
largest towers (pages 6-4 and A-20). EPA implies that this is the appropriate way to treat presumed
economies of scale associated with cooling tower operations and maintenance costs, but provides
little justification for these values. An examination of operations and maintenance costs for existing
cooling towers suggests that the EEA assumptions are inaccurate and reflect in inadequate technical
assessment of operations and maintenance costs.

The major operations and maintenance costs for cooling systems are: (1) makeup water to replace
evaporation and blowdown losses; (2) power for fans and pumps; (3) labor and materials, primarily
for maintenance; and (4) cooling water chemical treatment for scale, corrosion, and biofouling
control. The cost of makeup water is negligible unless the water must be purchased from a
municipality. Assuming that the cost of makeup water is minimal, only the final three costs are
significant. Of these three items, EEA only discusses its rationale for “economies of scale” with
respect to chemical treatment.
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Cooling water chemical treatment costs are extremely site-specific. Variations in the availability and
quality of makeup water, construction materials, and cooling system operating practices make it
difficult to generalize about cooling water chemical treatment programs and costs. Empirical data
from a recent EPRI study suggests that actual operations costs differ significantly from EPA’s
assumptions (EPRI 1999). Figure 1 presents data on annual chemical treatment costs from almost two
dozen power plant recirculated cooling systems (represented by the solid diamonds). This data shows
that costs increase with recirculating flow. In contrast, EPA’s data (represented by the open circles),
suggests that costs decrease as recirculating flow increases. Since EPA fails to provide any
background on the source of its data and the conclusion that total costs decrease with size is
somewhat suspect, these assumptions raise concerns about the methodological approaches and
empirical values EPA has used to developed its component costs for closed-cycle cooling system
operating costs.

Figure 1. Annual Cooling System Chemical Treatment Cost vs. Recirculating Cooling Water Flow
[see hard copy for figure]

(2) EPA’s Makeup Water Assumptions Understate Costs

Based on EPA’s estimates, a closed-cycle cooling system would operate at or below 2 cycles of
concentration. This means that the quantity of makeup water <FN 5> would be twice the blowdown
(i.e., the quantity of cooling water periodically discharged into the water body). In practice, however,
most power plant cooling systems operate at about 5 cycles of concentration, resulting in significantly
less frequent discharge of water into the water body. EPA’s assumptions reflects a misunderstanding
of the actual design and operation of closed-cycle cooling systems.

The EPA also fails to make facility design consistent with these assumptions. At the lower cycles
EPA suggests, more makeup water would be required to operate the plant. Although the costs of
additional makeup water itself would be minimal (as noted above), the higher makeup requirements
would necessitate larger water pumps as well as higher power use. EPA has failed to account for these
cost impacts in its analysis. In addition, the higher makeup water requirements under 2 cycles would
increase the cost of CWIS equipment, which must designed and operated to minimize intake water
velocity. These cost impacts have not been adequately accounted for either.

c. EPA’s Cost Estimates for Dry Cooling are Not Well Substantiated

In addition to the above criticisms, which apply to EPA’s estimates of the costs of wet cooling
systems, there are a number of additional criticisms that apply specifically to EPA’s analysis of dry
cooling systems. EPA’s estimates of the costs of these systems are not well substantiated. Although
dry cooling systems would not be required under the proposed 316(b) rule, they would be required in
the “zero flow” regulatory alternatives considered by EPA.

(1) The EEA Does Not Provide a Foundation for Dry Cooling Capital Costs

EPA suggests in the proposed rule that dry cooling is a viable alternative to wet cooling systems (10-
2), but does not provide cost equations or curves for dry cooling. The EEA implies that the
methodology used to calculate dry cooling costs is based on curves similar to those developed for wet
cooling towers. The EEA, however, presents no discussion of the specific calculations or equations
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used to estimate the costs of dry cooling.

The EEA’s methodology suggests that there is a close engineering and cost relationship between wet
and dry cooling systems. There are, however, many engineering distinctions that suggest that the
methodology used to estimate costs should be very different between wet and dry cooling systems. In
particular, it is inappropriate to use a “rule of thumb” (i.e., dollar per gpm) cost factor based on
cooling water flow to estimate dry cooling costs, since the most prevalent dry cooling systems (based
on a direct, non-contact, air-cooled steam condenser) have no cooling water flow. Consequently, use
of a dollar per gpm rule of thumb is completely inappropriate.

EPA has failed to provide a complete and detailed description of its cost methodology for dry cooling
capital costs As a result, it is impossible to assess whether its methodology and data appropriately
represent the true costs of dry cooling systems. Development of costs estimates for dry cooling
systems requires more detailed cost and engineering assessment than is presented by EPA in the EEA.

(2) The EEA Provides No Foundation for Dry Cooling Operating Costs

EPA bases the operations of dry cooling systems on those of wet cooling systems. As with capital
costs, the analysis thus assumes an underlying relationship between dry tower Operations and
Maintenance costs and wet tower operations and maintenance costs. The operations and maintenance
activities required for a dry cooling systems, however, are very different from those required for a wet
cooling systems. There is no technical reason to think dry tower operations and maintenance would be
related to wet tower operations and maintenance by some common factor, yet EPA has taken that
approach.

In fact, there are many significant differences between the operations and maintenance of dry and wet
cooling systems. For example, the operation of a dry cooling systems during the winter is
significantly more complicated than the winter operation of a wet cooling tower. As a result, the costs
of dry cooling systems are significantly greater. During extremely cold periods, operators of dry
cooling towers must run the turbine at a higher backpressure than they would normally to prevent the
tubes from freezing. Operating this way leads to inefficient plant use. To avoid such measures, dry
towers would require special winterization measures and would probably involve a more complex
winter-time operation. In addition, the auxiliary cooling system of a dry cooling tower would also be
more prone to winter operational problems. The complications associated with winter operation of dry
cooling towers would increase the likelihood of forced outages.

These examples suggest that EPA has failed to provide an adequate technical and cosi assessment of
dry closed-cycle cooling systems. The EPA should develop a more complete assessment of operations
and maintenance costs based on a more detailed engineering assessment.

3. EPA Fails to Consider All Closed-Cycle Cooling Costs

The EEA’s analysis of the cost of closed-cycle cooling systems considers only their capital costs and
the annual operations and maintenance costs. The analysis fails, however, to consider other important
costs resulting from implementation of cooling towers. In particular, the following costs are not
considered by EPA:
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1. Power Costs. Closed-cycle cooling towers reduce the performance of generation facilities by
increasing auxiliary power loads and reducing the efficiency of the steam turbines through turbine
backpressure (“performance penalties”). These impacts results in two sorts of impacts that produce
social costs:

- Replacement Power Costs. Both auxiliary power requirements and performance penalties may result
in reductions to quantity of energy or capacity provided to end-users. Replacing this power from other
higher-cost sources will result in social costs.

- Fuel Costs. As a result of performance penalties which reduce effective heat rates, the quantity of
fuel required to generate the same quantity of energy increases.

2. Air and other Environmental Costs. Through performance penalties and auxiliary power
requirements, closed cycle cooling towers result in reduced net power generation with no
commensurate reduction in fuel use. As a result, air emissions from sources replacing lost power will
increase. In addition, cooling towers may result in the following additional environmental impacts:

-visibility impacts from cooling towers;

-local climate change from wet cooling tower plumes;

-wildlife losses (e.g., birds colliding with towers);

-fish losses due to loss of heated aquatic plumes to over-wintering habitats; and
-increased impediments to waterway navigation due to icing in northern regions.

Power costs include both energy and capacity costs. Cooling towers reduce the quantity of energy that
can be delivered to end-users and also reduce the quantity of generation capacity available to ensure
the reliability of the electric power system. Both of these impacts result in social costs as other
resources must be used to replace these lost resources. As noted in Chapter III, these costs can be
modeled using data on the market price of energy and capacity from competitive wholesale power
markets.

Concern for the power costs and impacts for cooling towers is particularly significant since many of
these power impacts are greatest during the summer when demand for energy and capacity is greatest.
Performance penalties due to turbine backpressure, for example, will be greatest during periods of
high temperatures, also the periods of highest demand. These performance penalties potentially
exacerbate current reliability concerns in many regions.

Although these costs are important components of the cost of cooling towers and have been
incorporated into cost-benefit analyses of 316(b) alternatives for existing facilities, EPA fails to
consider these costs when evaluating cooling tower costs. The EPA only acknowledgement of the
issue is in the last sentence of its chapter on facility compliance costs (EPA 2000, p.6-24):

Finally, estimated costs do not account for reduced energy efficiencies that may result from switching
to the use of cooling towers from a once-through cooling system. This energy “penalty” may be
considerable and is dependent on specific site characteristics, such as plant type.

While acknowledging that these penalties may be “significant”, the EEA relegates this issue to
qualification to its cost assessment, rather than making any attempt to integrate these costs into the
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analysis.

[comment text continued in 316bEFR.041.603]
Footnotes

1 Under the Title IV SO2 trading program and NOx SIP Call, the overall quantity of emissions does not change if emissions
go up in some facilities, but the distribution of emissions across facilities may change. As a result, changes in air emissions
due to SWIS technologies would lead to changes in the cost of achieving emissions caps.

2 These guidelines apply in cases in which the ecosystem is not in jeopardy.
3 Approach value is the difference between the lowest water temperature in the cooling towers and the “wet bulb’
temperature, which is a measure of the outside ambient air temperature with a wet rather than dry bulb. (The difference

between wet and dry temperatures is a measure of the atmospheric humidity.)

4 One source suggests that the increase in cost for a system with an 8°F approach relative to a 10°F approach is at least 15
percent (Cherimisinoff and Cherimisinoff 1981).

5 Makeup water is the quantity of water drawn into the close cycle system. Water leaves the system primarily through either
blowdown or evaporation.

EPA Response

For a response to this comment, which was submitted with the commenter's Phase I proposal
comments in November 2000, see the Phase I Comment Response Document (DCN 3-0091)
beginning at comment 316bNFR.068.300.
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Comment ID 316bEFR.041.603 vator cose NEW

Author Name Hunton & Williams Comment on new (Phase 1) facility rule

Organization obo Utility Water Act Group

[comment continued from 316bEFR.041.602]
D. Limitations of EPA’s Benefits Analysis

EPA has recently updated their 1983 guidance for conducting benefit-cost analysis (EPA 1999). EPA
ignores both their own guidance and good professional practice in assessing benefits in the proposed
rule. This section summarizes the analytical requirements specified in the guidance and describes how
the proposed rule deviates from these requirements.

1. EPA’s Assessment of the Expected Benefits Does not Conform to EPA’s Own Guidance

EPA’s guidance describes benefits analysis as a process to develop monetary values to inform the
policy-making process (EPA 1999, p. 7-1). EPA’s benefit-cost guidance relies primarily on
techniques that transfer existing benefit estimates to new regulatory situations. Specifically, the
guidance requires analysts to rank significant sources of benefits, to assess the quality of published
studies, and to account for uncertainty (EPA 1999, p.7-1, 7-6, 7-8). The benefits estimates in the
proposed rule meet none of these requirements. Furthermore, the guidance states that benefit values
are important in helping policy-makers make direct comparisons to the costs (EPA 1999, p. 7-1). The
proposed rule ignores the fundamental purpose of the analysis because it never compares estimated
benefits to costs. Thus, the benefits analysis in the proposed rule has no relevance for assessing
whether the rule is good policy.

The general approach for assessing the benefits of environmental policies, as stated in the guidance,
requires three steps: (EPA 1999, p. 7-5)

1. Identify potentially affected benefits categories.

2. Quantify significant physical effects to the extent possible, working with risk assessors, ecologists,
physical scientists, and other experts.

3. Estimate the values of these effects, using studies that focus on the effects of concern or
transferring estimates from studies of similar impacts.

The EEA ignores the guidance requirements for each of these steps.
a. Step 1: Identify Potentially Affected Benefits Categories

EPA’s guidance requires first evaluating which effects are likely to be significant in the overall
benefit analysis. The purpose of this step is to focus analytical resources on the most important
categories of potential benefits. The guidance defines significant benefits category as whether there
are likely to be observable changes in the benefits category as a result of implementing a policy
option (EPA 1999, p.7-6).
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The EEA fails to provide any rationale for the benefit categories that are included and excluded or to
establish links between identifiable environmental outcomes of the policy and monetary benefits.
Because the proposed rule provides no documentation for how decreased biological losses increase
commercial and recreational fish catch, it is impossible to assess the benefits claimed.

b. Step 2: Quantify Significant Physical Effects

EPA’s guidance requires economists to communicate with other experts to ensure that the information
provided is both adequate to support the benefits analysis and includes a discussion of the uncertainty
of the estimates of physical effects (EPA 1999, p. 7-7). One of the most important pieces of
information required to document aquatic benefits is the relationship between decreased losses from
impingement and entrainment and increases in angler catch. It is not sufficient just to document an
increase in mortality. There must be a link between the increase in fish mortality and a decrease in
services from the fishery. An obvious link between fish mortality and decreased resource services is a
change in fishery catch. If there is no significant change in catch, then the change in mortality is not
relevant to recreational fishing and does not cause a change in the value of the fishery. EPA’s analysis
does not discuss the critical link between environmental effects and angling benefits. Rather, the
proposed rule merely cites estimated physical effects from five studies for the sites in those studies.

EPA’s guidance notes that baseline conditions can have a profound influence on the measurement and
interpretation of results (EPA 1999, p. 5-3). Suppose the study site has excellent baseline water
quality, excellent fish habitat, and healthy fish populations of highly valued fish species. Conversely,
suppose the policy site has poor baseline water quality and fish populations. Any benefits estimated
for the policy must be defined in relation to changes from the actual baseline conditions at the policy
site, not the study site. Thus, using unadjusted benefits estimates from the study site will overstate
benefits. In fact, as we note below, differences in baseline conditions between the sites may make the
original study an inappropriate source of benefit-transfer estimates for the policy site. At a minimum,
analysts would have to modify the original study estimates to reflect differences in the two situations.
EPA’s benefits analysis fails to discuss how either the baseline conditions or policy-induced changes
at the study sites differ from those of the policy sites.

Baseline CWIS technologies also will have a large impact on the magnitude of quantifiable benefits.
The additional benefits of technologies and modifications typically decline as more stringent controls
are added onto CWIS with existing fish protection technologies. Thus, an analysis of the costs and
benefits of alternative BTA requirements must be performed relative to the same technological
baseline. EPA’s cost analysis assumes that almost all future electric generating facilities would install
closed-cycle cooling even in the absence of the proposed rule. In contrast, EPA’s benefits assessment
is performed using studies based on CWIS with a wide range of baseline technologies. Thus, EPA’s
assessments of the ‘potential” benefits of the rule, as well as its estimates of the potential
impingement and entrainment losses of new facilities, are grossly overstated since they are based on
facilities with much less stringent technologies.

c. Step 3: Estimate the Value of the Effects

EPA’s guidance requires analysts to assess the quality of studies used to transfer benefit estimates to
expected policy outcomes (EPA 1999, p. 7-1). The guidance provides specific information to assist in
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evaluating the methods used in existing studies (EPA 1999, p. 7-15 to 7-34). The guidance also
describes the attributes necessary to assess the applicability of a study. (EPA 1999, p.7-33). Finally,
the guidance requires that benefits analysts clearly describe the sources of all values used and assess
the uncertainty associated with value estimates (EPA 1999, p. 7-8). It is evident that the proposed rule
does not comply with the guidance requirements in assessing or using existing benefits studies.

According to EPA’s guidance, an important step in transferring benefits is to identify relevant studies
after reviewing candidates in the available literature for applicability and quality (EPA 1999, p.7-33).
To determine the applicability of the original study for transfer, analysts should compare resource
characteristics that effect value. Specifically, physical characteristics, services provided, and number
and quality of available substitute sites are important determinants of benefits. For example, suppose
a site is located on a typical warm-water river and there are numerous comparable fishing
opportunities on five similar rivers located within 20 miles of the site. In contrast, suppose an
alternative site is located on a well-managed trout stream and the only other comparable fishing
opportunity is located 50 miles away. A decrease in catch at the site with many substitute recreational
alternatives will have a much smaller effect on anglers than a similar decrease in catch at the site with
few recreational substitutes. Thus, a study that estimates benefits from increased catch at one of these
sites may not provide sufficiently comparable values to transfer to increased catch benefits at the
other site.

The guidance requires that analysts assess not only the comparability of the resources involved, but
the quality of published studies, as well (EPA 1999, p. 7-1 .). Several economists (Smith, 1992;
Brookshire, 1992; Desvousges, Naughton, and Parsons, 1992; McConnell, 1992; and Boyle and
Bergstrom, 1992) recommend reviewing existing studies for their scientific soundness because
existing studies have varying levels of quality. In transferring value estimates from a previous study to
a different site, the analyst also transfers the assumptions and flaws of the methodology in the original
study.

In some cases, a study cannot be used for benefits transfer simply because not enough information is
available to properly evaluate it. Analysts must be able to assess the quality of the data and the
suitability of the statistical analysis used in the study. This appraisal is the basis for determining the
implications for uncertainty in transferring the results to a new context. The poorer the comparability
in resources between study sites and policy sites and the poorer the empirical basis for estimates in
the original study, the greater the uncertainty in the imputed benefit estimates for the policy site. EPA
follows none of these requirements in their discussion of the studies that provide benefits estimates in
the rule.

2. EPA’s Anecdotal Information on Benefits is Incomplete and Misleading

The studies included in the proposed rule fail to satisfy the agency’s own standards for benefits
transfer. The proposed rule cites only five studies that estimate the physical effects of CWIS (Rule, p.
49104). .EPA’s was of benefits studies does not follow procedures specified in their own guidance. In
particular:

-EPA fails to evaluate the quality of the analysis and reliability of methods used in the reference
studies.
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-EPA fails to show that the studies cited in the proposed rule are relevant to the facilities that will be
affected by the policy or how estimates should be modified to account for] differences with policy
sites.

-EPA fails to document reported values, citing values that do not exist in the studies themselves.

-EPA fails to evaluate sensitivity of results to assumptions and to provide decision makers with an
assessment of uncertainty in the estimates.

There are numerous published studies providing angling values for a variety of species, locations, and
types of water bodies. The proposed rule provides no motivation for choosing the particular studies
selected from the large literature on aquatic benefits. Appendix A provides a detailed assessment of
each of the studies used by EPA to evaluate the benefits of the proposed 316(b) rule. The Appendix A
assessment raises many concerns with the studies chosen by EPA to consider the benefits of the
proposed rule. EPA should develop a more thorough assessment of benefits based on its own benefits
evaluation guidelines.

3. EPA’s Suggestion That Nonuse Values are 50 Percent of Use Values is Based on Dated Studies
and an Overly Simplistic Assessment of Nonuse Values.

EPA’s proposed rule reports sample calculations of total consumer surplus that could be generated by
improvements in CWIS technology (65 Federal Regulation 49105). In these calculations EPA
assumes that nonuse benefits would amount to 50 percent of use-value benefits (a so-called “50
percent” rule). EPA bases this assumption on two studies that have evaluated the results of studies
that have estimated both user and non-user benefits deriving from water resources (Freeman 1979;
Fisher and Raucher 1984).

The estimation of non-user values is an important and particularly controversial issue. There is
significant debate on the appropriate techniques for measuring such values, whether existing
methodologies can measure such values, and the contexts in which such values exist. EPA assessment
of nonuse benefits, however, fails to discuss these considerations. The EPA should perform a more
complete and thorough assessment of whether non-user benefits should be considered in the context
of 316(b) BTA evaluations, and, if so, what methods should be used to evaluate non-user benefits.

EPA’s use of the so-called “50 percent” rule approach to non-user benefits relies on studies that are
over 20 years old and were only intended to provide rough estimates. The studies clearly note the
limitations of the ad hoc estimate. Freeman (1979), for example, states that assuming non-user
benefits are 50 percent of use benefits “is a very tenuous basis from which to estimate national
nonuser benefits.” The EPA acknowledges the limitations of the 50 percent rule, stating that “the
overall reliability and credibility of this type of approach is, as for any benefits transfer approach,
dependent on the credibility of the underlying study and the comparability in resources and changes in
conditions between the research survey and the 316(b) rule’s impact on selected site” (EPA 2000,
p-11 -20). The EEA, however, fails to assess the applicability of the studies underlying the Freeman
(1979), and Fisher and Raucher (1984) studies, and fails to develop methods to consider resource
comparability in the benefit transfer process.

Given the significant debate over non-user valuation methods, significant advances in contingent
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valuation methodologies over the past 20 years, and significant advances in developing benefit
transfers that account for site-specific factors affecting benefits levels, EPA’s reliance on the so-
called “50 percent” rule is inadequate. EPA should perform a more thorough assessment of the
applicability and magnitude of non-user benefits than was presented in the EEA.

E. Limitations of EPA’s Evaluation of Alternatives
The EEA considers three alternative BTA requirements:

1. Proposed BTA requirements. The proposed requirements include flow, velocity and technology
requirements specific to the location of the CWIS.

2. Require Estuary and Tidal River BTA for All Locations. This alternatives would require that CWIS
sites in any location meet the BTA requirements for CWIS in estuaries and tidal rivers. These
requirements are the most stringent of all BTA requirements.

3. “Zero Flow” Requirements. This BTA requirement would require flow levels commensurate with
those achieved through dry cooling systems.

1. EPA’s Analysis of Alternatives is Too Limited

The range of BTA alternatives considered in the EEA 1is too limited. In a three-page chapter, the EEA
sketches two alternatives to the proposed BTA requirements that would both result in significantly
more stringent requirements. One alternative applies the most stringent set of BTA requirements to all
facilities regardless of their location. The other alternative imposes a more stringent “zero flow”
requirement on the electric generation facilities, which would require flow levels commensurate with
those achieved through dry cooling systems. As a result of the increased stringency, both alternatives
would result in costs that are significantly greater than the costs of the proposed alternative.

The EPA fails to consider any alternatives that would achieve the AEI goals of 316(b) rule through
less stringent requirements or more flexible means of compliance. Such alternatives could include the
following:

1. Alternative Technologies. Many technologies are available to significantly reduce impingement
and entrainment at significantly lower costs than EPA’s proposed BTA requirement. Evaluation of the
incremental costs and benefits of these technologies relative to cooling towers may reveal that these
technologies provide significant biological benefits at a fraction of the social cost of cooling towers.

2. Case-by-case BTA. Allowing facilities the flexibility to make a case-by-case BTA determination
would lead to the selection of BTA technologies that provide a proper balancing of the costs and
benefits of alternative technologies.

The EPA thus considers on two alternatives to its proposed requirements. This assessment of
alternatives is too limited to provide useful information on whether the proposed rules are the jest
regulatory alternative. In addition, EPA’s approach fails to comply with EPA and OMB guidelines, as
discussed below.
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2. EPA’s Analysis of Alternatives Does Not Comply with EPA and OMB Guidelines

The EPA’s analysis of the economic impact of 316(b) regulatory alternative does not comply with the
basic guidelines for regulatory assessments developed by both EPA and OMB. The Administration
has enshrined careful incremental analysis of well-chosen regulatory alternatives in Executive Order
12866 and in guidance documents issued by the OMB advising agencies how to conduct economic
analysis of regulations. About one-third of OMB’s 1996 ‘Best Practices Guidance” on economic
analysis addresses how to assess alternatives. To comply with Section 638 of the Fiscal Year 1999
Omnibus Appropriations Act and Section 628 of the Fiscal Year 2000 Treasury and General
Government Appropriations Act, OMB released guidelines in March 2000 standardizing the
measurement of costs and benefits. These guidelines state that agencies “should especially consider
all appropriate alternatives for the key aittributes or provisions of the rule.” (Lew 2000, p. 3).

Analysis of regulatory alternatives is critical to a proper evaluation of the proposed regulations. Even
if the overall net benefits of the proposed regulations were positive—that is, significant elements of
the proposed regulations pass a benefit-cost test. That is, for any given provision, the costs of that
provision may outweigh the benefits. In this context, it would be important to consider the alternative
regulatory approaches to achieving the AEI goals of 316(b) aside from EPA’s proposed regulations.

As discussed above, the economic analysis in support of the 316(b) regulations has virtually no
discussion or analysis of alternatives. The EPA’s neglect of other alternatives ignores the letter and
spirit of Administration policy. President Clinton’s Executive Order 12866 states that regulatory
agencies “shall provide” to the Office of Information and Regulatory Affairs:

“an assessment, including the underlying analysis, of costs and benefits of potentially effective and
reasonably feasible alternatives to the planned regulation, identified by the agencies or the public
(including improving the current regulation and reasonably viable nonregulatory actions), and an
explanation why the planned regulatory action is preferable to the identified potential alternatives.”
<FN 6>

The EPA should analyze “potentially effective and reasonably feasible alternatives,” particularly less
stringent alternatives than those proposed.

The EPA’s analysis is also inconsistent with OMB’s recent directive on benefit-cost analysis, which
states, “’You should analyze the benefits and costs of different regulatory provisions separately when a
rule includes a number of distinct provisions. If the existence of one provision affects the benefits or
costs arising from another provision, the analysis becomes more complicated, but the need to examine
provisions separately remains [emphasis added].” <FN 7> The EPA’s assessment has not analyzed
costs and benefits of individual provisions separately. Examination of the costs and benefits of the
flow requirements, velocity requirements, and technology requirements of the EPA’s proposed 316(b)
regulations on an individual basis may reveal important differences in the cost-effectiveness of these
individual requirements.

The EPA’s approach is also not consistent with the recently updated Economic Guidelines, which
state that (EPA 1999, p.10-4):

The incremental benefits, costs and net benefits of moving from one regulatory alternative to more
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stringent ones should also be presented. This should include a discussion of incremental changes in
quantified and qualitatively described benefits and costs. It is sometimes necessary to evaluate all
combinations of options and alternatives when key sources of benefits and costs of a policy are
affected by more than one option.

These guidelines provide important guidance in the determination of the appropriate level and design
of 316(b) requirements in order to achieve net welfare gains to society. The process of maximizing
net welfare gains to society, as well as ensuring that those gains are positive, requires a full
consideration of alternative regulatory requirements and the development of estimated costs and
benefits for each alternative. EPA’s failure to incorporate a complete analysis of alternatives in the
EEA is a significant omission.

V. CONCLUSIONS AND RECOMMENDATIONS

This chapter provides a brief summary of the conclusions and recommendations of our review of
EPA’s proposed 316(b) regulations for new facilities and economic and technical analyses in the EEA

A. Regulatory Alternatives
1. The Regulatory Approach Should Allow Site-Specific Comparisons

EPA has proposed a major shift in the approach to establishing 316(b) determinations. Rather than
provide 316(b) determinations on a site-specific basis, the proposed rule would require national
minimum technology-based requirements.

The national technology minimum approach largely ignores the substantial variability in the costs and
benefits of adopting specific technologies at different locations. Although the proposal would provide
some variability in control requirements, the requirements would be uniform for large categories of
potential locations. This approach does not appropriately consider costs and benefits when
determining which technology to install at specific locations.

We conclude that allowing 316(b) determinations to be made on the basis of site-specific evaluations
would produce more desirable results in three principal respects:

1. First, the site-specific approach would produce greater fish-protection and other environmental
benefits for a given level of costs.

2. Second, the site-specific approach would impose lower costs to achieve a given level of fish
protection and other environmental benefits.

3. Third, the site-specific approach would provide appropriate incentives for new facilities to locate
outside environmentally-sensitive areas.

2. The Site-Specific Approach Should Allow an Option to Install Pre-Approved Technology to
Reduce Administrative Costs

The cost of developing and implementing a site-specific approach—including the costs of delay in
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getting facilities constructed—may not be justified in all situations. It would be useful to include an
option to allow a facility to install pre-approved highly protective CWIS technology in the interest of
reducing administrative costs and reducing the delay in obtaining a permit. Such a provision would
not detract from the gains from the site-specific approach— which the facility owner could
select—and would have the advantage of providing greater flexibility. It is appropriate to give the
facility owners the option because they would be in the best position to judge whether the added costs
of developing site-specific information justify the added gains from a tailored site-specific
determination.

3. BTA Determinations Should be Based upon the Criterion of Maximizing the Net Benefits of Fish
Protection Alternatives

EPA also has proposed a major shift in the criterion for determining BTA. EPA proposes to change
from a criterion based upon comparison of costs and benefits to a criterion that compares costs to the
revenues from the facilities. This “affordability” test is not a sufficient test from an economic
perspective for determining what technology should be BTA.

-Affordability does not provide a way of systematically evaluating the environmental benefits and
costs of alternative technologies.

-Affordability ignores consideration of the costs and benefits of BTA alternatives.

-Affordability ignores consideration of the incremental benefits and incremental costs of increasingly
stringent (and expensive) alternatives.

-Affordability ignores other impacts of cooling water intake technologies.

We conclude that BTA determinations should be based upon a benefit-cost test. This test would
involve determining the applicable fish protection alternatives, assessing their incremental costs and
benefits in dollar terms to the extent feasible, determining major uncertainties in the analysis,
assessing whether relevant costs or benefits have not been quantified, and developing a BTA choice
that is likely to maximize net benefits in the particular case. This cost-benefit test would identify the
best technology from an overall societal perspective.

This cost-benefit test is superior to the current “wholly disproportionate” test for BTA determinations
that were developed more than twenty years ago. The “wholly disproportionate” test is not consistent
with the economic objective of maximizing the net benefits from BTA determinations. The test
appears to be motivated by an unsubstantiated assumption that measured benefits are consistently and
significantly understated relative to costs, perhaps based upon limitations in benefit assessment
methodology. Whatever the motivation, advancements in benefit assessment methodologies and
empirical studies in the last two decades provide ample basis for using an appropriate cost-benefit test.

B. EPA’s Engineering and Economic Analyses
1. EPA Should Reevaluate Its Cost Analyses in Light of Various Concerns

The EEA provides estimates of the potential costs of the proposed regulations that appear to suffer
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from several major concerns. These concerns include an understatement of the number of facilities
subject to the regulation, understatement of the full costs of closed-cycle cooling water systems, and
disregard for some potential options that would be more cost-effective.

We recommend that EPA reevaluate its cost analysis in light of these concerns. The objective should
be to develop a reliable methodology for estimating the costs of the proposed alternative as well as the
costs of regulatory alternatives.

2. EPA Should Complete Its Benefits Analyses

The EEA does not provide an analysis of the potential benefits of the proposed regulations. Indeed,
EPA’s benefits analysis does not conform to the Agency’s guidance for preparing benefit
assessments. Although EPA’s guidance indicates that the analysis should include assessments of the
physical effects of the proposed regulation on recreational and commercial catch, for example, the
EEA does not include such estimates. The EEA also does not provide monetary values for benefits.

The EPA should complete its benefits analyses. The complete analysis should conform to the
Agency’s guidelines. The objective of the benefits assessment is to provide the basis for evaluating
the benefits of the proposed alternative as well as the benefits of regulatory alternatives.

3. EPA Should Prepare an Appropriate Evaluation of Alternatives

The EEA considers three alternatives: (1) the proposed national BTA standards that differ somewhat
by location; (2) National BTA standards equal to the most stringent that would apply at all locations;
and (3) “Zero flow” requirement. These represent too limited a set of alternatives. Neither of the two
alternatives is less stringent than the proposed regulations. Moreover, the discussion of even these

limited alternatives is cursory. The analysis of alternatives does not comply with Agency guidelines.

The EPA should expand its evaluation of alternatives for the proposed rule. The EPA requests
comments on a wide range of regulatory alternatives. EPA’s analysis should provide information on a
sufficiently large number of these alternatives so that it is able to make (or explain) its choices. At the
very least, the analyses should include assessments of the costs, benefits, and other effects of the site-
specific approach as an alternative to the national minimum technology-based approach.

4. EPA Should Comply with the Requirements of Executive Order 12866

Executive Order 12866 requires agencies to prepare economic analyses of potential regulations. The
EEA does not conform to the requirements of Executive Order 12866 for reasons that include the
following:

-The EEA does not document that the potential benefits to society justify the potential costs.

-The EEA does not document that the proposed regulations would maximize net benefits to society.

-The EEA does not show that the EPA has considered the most important alternative approaches.

The EEA should be completed and revised to comply with these and other requirements of Executive
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Order 12866.

APPENDIX A — ASSESSMENT OF EPA’S ANALYSES OF BENEFITS STUDIES

This appendix provides a detailed assessment of the benefits studies referenced by EPA in the
Engineering and Economic Analyses of the Proposed 316(b) New Facility Rule. Section A provides
an overview of various valuation methods. This section provides background for interpreting the
specific studies. Section B provides a detailed assessment of EPA’s use of specific benefits studies.

A. Alternative Benefits Valuation Methods

This section summarizes the advantages and disadvantages of alternative valuation methods. The
methods considered include the single site travel-cost method (TCM), the Random Utility Model
(RUM) approach, and contingent valuation (CV).

1. Travel Cost Method

The logic underlying the TCM is simple. Recreators at a particular site pay an implicit price for using
a site’s services through the travel and time costs associated with visiting that site. Recreators will
choose to visit a site if the enjoyment or value of going to the site is at least as great as the travel
expense and the opportunity cost of the time spent traveling. The major limitations of this approach
are its inability to adequately account for substitution among recreation sites and its inability to value
marginal changes in site characteristics. An increase in travel costs or reduction in quality at one site
induces some people to visit a substitute site rather than choose not to recreate. This substitution
means that the total value of the trip is not lost, it is only reduced because recreators visit a second-
choice site.

EPA’s guidance emphasizes that the TCM cannot model recreators’ choice among sites, and thus does
not account for the effect of substitute alternatives on values (EPA 1999, p. 7-18). Ignoring substitutes
biases value estimates upward (Freeman 1993, p. 453—454). The single-site TCM also cannot
estimate recreators’ value for changes in site characteristics (Cameron and James (1987), Morey,
Shaw, and Rowe (1988), Smith and Desvousges (1986), and Samples and Bishop (1985)). Instead,
this approach can only estimate a value for site visitation as a whole, not the value for an
improvement in a site characteristic. To value a marginal change in a resource, such as a change in the
fish population, estimates for several sites with different characteristics must be obtained. Differences
in consumer surplus among the sites are then explained by differences in the site attributes among
sites.

2. Random Utility Model Method

RUMs represent a significant methodological improvement over the simple TCM. This approach
takes a more realistic view of the decision-making process involved in choosing a recreation site. A
RUM estimates the probability that a recreator will choose to visit a given recreation site. This
probability depends on the characteristics of the site, the characteristics of available substitutes, and
the travel costs to all the sites in recreators’ choice sets. The RUM can accommodate the fact that
different people have different choice sets of recreation opportunities. These choice sets are based on

Response to Public Comment: CWA Section 316(b) Phase Il Existing Facility Rule--Final Page 98 of 5143
Subject Matter: NEW--Comment on new (Phase 1) facility rule Monday, March 29, 2004



factors such as the individual’s income, free time, and place of residence. To the extent that the
individual trades off these factors against the quality of recreation opportunities, researchers can
model the relative value of these variables as revealed by recreators’ decisions. The better the
characteristics of a site, the higher the probability that an individual will choose that site, and thus the
higher the value of that site will be. RUMs thus combine observed variation in travel behavior with
observed variation in site characteristics to estimate the value of marginal changes in site
characteristics.

3. Contingent Valuation Method

The CV method for estimating the value of natural resource services involves a direct survey of
individuals to elicit their willingness to pay (WTP) for different levels of services. For example, the
survey may ask respondents a question such as, “What is the maximum amount you would pay for a
25% increase in fish catch at this site?” The responses are analyzed to determine the incremental
WTP for the resource. This method requires that individuals be able to express their value for
marginal changes in fishery services and, that their responses to such hypothetical questions indicate
their actual valuations of the changes described in the questions. EPA’s guidance warns analysts of
concerns about CV value estimates because of various forms of bias that may affect the validity and
reliability of such values (EPA 1999, p.7-29). The guidance reminds analysts that there are tests that
can enhance the credibility of CV studies and that surveys without these tests should be suspect (EPA
1999, p.7-29).

B. EPA’s Selection and Use of Reference Studies

This section reviews three of the five benefits studies discussed by EPA in its benefits assessment.
(We do not review the other two studies because one does not provide specific benefits estimates and
the other does not contain the benefit estimates reported by EPA.) The final subsection provides an
overview of concerns with EPA’s selection and use of these studies.

1. Rowe et al. (1995)

EPA’s first reference study is Rowe, et al. (1995). This study transfers values from existing studies to
calculate damages to commercial and recreational fishing on the Hudson River from CWIS. Rowe, et
al. (1995) reference Norton, Smith, and Strand’s (1983) TCM of the recreational value of striped bass.
Because the TCM cannot estimate marginal values for changes in catch, Norton, Smith, and Strand
derive the value for catching one fish by dividing the total value by the number of fish. This value is
not the benefit of catching one more fish but rather the average value of catching a fish. The value of
catching one more fish will be less than the average because of the economic principle of decreasing
marginal value. For example, an angler generally will value the tenth fish caught much less than the
second fish caught. Thus, the average value of catching a fish overstates the marginal benefit
associated with increased catch to an unknown degree. For example, if the relationship between
marginal value and catch is linear, marginal value declines to zero at the point where average value is
half the value of the first fish caught. EPA’s analysis does not comment on or modify these TCM
estimates for these obvious sources of upward bias.

Rowe, et al. reference Englin, et al. (1991) for the value of increased catch for other species. Englin et
al. use a RUM to estimate the value of catching one additional fish from lakes in New York, New
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Hampshire, and Vermont during the summer of 1989. Rowe et al.’s transfer of estimates from this
study includes an arithmetic error that more than doubles the benefits estimate. EPA’s evaluation of
this study fails to detect this error. Rowe et al. inflates the estimate to 1992 dollars, the year of their
study. Although Rowe’s description of the inflation is correct in the text, the accompanying table uses
an estimate inflated from 1976 dollars rather than 1989 dollars. Consequently, rather than using $0.27
to $1.25 as the range of values for increasing catch by one fish, the study uses $0.59 to $2.71. As a
result, estimates are more than doubled.

In addition, the proposed rule misrepresents the Rowe, et al. estimates. Rowe, et al. warn that their
damage estimates include considerable uncertainty and potential biases. In particular, the authors
caution that the site-specific estimates could overstate values for other sites and that future damages
may be overstated because mitigation measures may improve over time. Furthermore, fish-population
dynamics could entirely offset mortality from impingement and entrainment which would result in
zero damages. Thus, the authors report a lower-bound estimate of zero losses. Without explanation,
the proposed rule reports the midpoint of the Rowe, et al. range as the lower bound loss estimate
rather than reporting zero as the authors suggest.

The proposed rule fails to assess the applicability of either Rowe, et al.’s recreational or commercial
benefit estimates to sites affected by the new-facilities rule. The appropriate measure for recreational
benefits is the change in consumer surplus, while the appropriate measure for commercial benefits is
the change in producer surplus. The rule suggests measuring benefits from commercial fishing using
increased revenues as an indication of producer surplus (Rule, p.491 04). Economists agree, however,
that incentives, for exploiting common property resources, like fisheries, result in producers’
increasing effort until economic rents are zero (Tietenburg, 1988, p.266). Thus, producers drive any
potential producer surplus to zero unless the fishery is regulated.

Producer surplus is greater than zero in the Rowe et al. study because there is a quota system for
striped bass in the studied fishery. However, the study results are not directly transferable to sites that
are unregulated or regulated differently, involve different species, use different catch technologies,
etc. EPA does not explain how the study site differs from policy sites, how differences would affect
value estimates, or how characteristics of the study combined with differences between the study site
and policy sites would affect uncertainty in either the commercial or recreational benefit estimates.
The rule does not demonstrate that circumstances in their case study would lead to positive producer
surplus, much less whether it is appropriate to measure producer surplus using gross revenues rather
than net revenues.

2. Huppert (1989)

EPA’ s second reference study, Huppert (1989), also uses the TCM to estimate the value of angling
for anadromous species in Central California. Huppert’s estimates are overstated because TCM does
not account for substitute alternatives. Furthermore, Huppert also misrepresents travel costs, which
play a central role in deriving reliable estimates of recreators” WTP for access to a site. The TCM
relies on the cost of travel to estimate the value of a recreation site. EPA’s guidance explains that part
of the cost of travel is the angler’s opportunity cost of time, which varies with angler’s income and
work schedules (EPA 1999, p. 7-19). The guidance indicates that most studies use some fraction of
the wage rate in calculating these costs. However, Huppert uses the full wage rate, which overstates
the cost of travel and thus overstates the value of the trip.
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More significantly, EPA departs from its own guidance in not documenting how the Huppert analysis
was used to derive value estimates. The proposed rule reports an increase in consumer surplus from
catching an additional striped bass as a range from $8.87 to $13.77 (Rule p. 49104). However,
Huppert does not report this number, and the proposed rule does not explain how EPA’s estimate is
derived. According to the guidance, a benefits transfer often requires that analysts use judgment to
adjust point estimates from a study to the relevant policy being considered (EPA 1999, p.7-33). The
guidance requires that this judgment be based on economic theory, empirical evidence, and
experience (EPA 1999, p.7-33). Because the proposed rule does not clearly present this information,
there is no means for assessing the appropriateness of various assumptions or potential uncertainty
introduced by such adjustments.

Huppert also compares TCM estimates with corresponding CV estimates, but does not report
reliability tests for the CV estimates as suggested by the guidance. In the absence of documentation
on the rule’s value estimates, it is impossible to determine whether EPA derived their estimates from
the CV or TCM values. In either case, using Huppert violates the guidance’s procedures for selecting
reliable transfer studies.

3. Jones and Sung (1993)

Jones and Sung (1993) is the third study used in the proposed rule. Jones and Sung use a RUM to
estimate the recreational benefits of closing a facility. One of the most important pieces of
information required to document aquatic benefits is the relationship between decreased losses from
I&E and increases in angler catch. It is not sufficient simply to document an increase in mortality.
Analysts must also document the link between the increase in fish mortality and a decrease in services
from the fishery. As EPA’s second cited study, Rowe, et a!., indicates, the lower bound of the range
of possible effects may be zero. Jones and Sung’s estimates of the value of increased catch assume
that reduced I&E not only decrease losses of angler-targeted species, but also decrease losses in
forage species. Without explanation, Jones and Sung assume that a 1.1—3.2% decrease in losses of
forage species results in increases in catch of 10% for chinook salmon, 3.3% for coho salmon, 13.7%
for lake trout, and 8.6% for rainbow trout. It is impossible to determine what confidence analysts
should have in these assumptions or how sensitive benefits estimates are to variations in these
assumptions. Using Jones and Sung without documenting the required links or evaluating the
uncertainty of these assumptions violates the guidance requirement that analysts provide adequate
information to facilitate appropriate interpretation of results (EPA 1999, p. 7-7).

Jones and Sung also use the full wage rate to value the opportunity cost of time, which, according to
the guidance, biases benefits estimates upwards. Moreover, Jones and Sung violate guidance
procedures for treating multiple-site or multiple-purpose trips. EPA’s guidance clearly states that
visits to multiple sites or trips with multiple purposes confound attempts to measure changes in values
(EPA 1999, p. 7-19). Because travel costs determine benefits, anglers who travel long distances for
trips lasting multiple days imply a large value for the trip. However, when such trips include visits to
relatives, visits to theme parks, and other non-angling activities, it is impossible to identify what part
of the total trip value should be assigned to fishing. Jones and Sung attribute the full value of multiple-
day, multiple-purpose trips to fishing, which overstates benefits.

EPA’s analysis again violates guidance procedures for evaluating the applicability of the transfer
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study to affected policy sites. Jones and Sung estimate the benefits from closing the Ludington
Pumped-Storage plant on Lake Michigan. At the time of the study, this plant was the largest
hydropower facility of its kind in the country. It is not clear how this example relates to new thermal
plants located on quite different water bodies than Lake Michigan and involving very different
species. Furthermore, estimates from this study assume plant operations that lack fish-protection
measures. The Jones and Sung estimates clearly overstate benefits for the types of water bodies,
species, and control technologies relevant for policy sites. Contrary to guidance requirements, the
proposed rule does not evaluate the applicability of these values to assess benefits, how the estimates
should be adjusted to account for differences between study and policy sites, or what the implications
of such differences are for uncertainty in the estimates.

4. Summary

These comments suggest that EPA’s use of individual benefits studies in the EEA does not conform
to the Agency guidance. Moreover, the basis for selecting the studies is unnecessarily restrictive. The
studies appear to be chosen because they estimate benefits from changes in cooling water intake
structures. Many other studies develop estimates of recreational and commercial fishing values that
could be used to assess the benefits of the proposed rule.

In sum, EPA should complete its benefit assessment of the proposed rule. The complete assessment
should include an evaluation of benefits valuation results from a larger number of relevant studies.

Footnotes

6 See E.O. 12866, Section 6(a)(3)(C). Note that BLM acknowledges that the regulation is “significant” in the meaning of
section 3(f) of the E.O. See BLM Proposed Rule, p. 6449.

7 See Jacob Lew (2000, Section 1(A)2)).

EPA Response

For a response to this comment, which was submitted with the commenter's Phase I proposal
comments in November 2000, see the Phase I Comment Response Document (DCN 3-0091)
beginning at comment 316bNFR.068.300.

Response to Public Comment: CWA Section 316(b) Phase Il Existing Facility Rule--Final Page 102 of 5143
Subject Matter: NEW--Comment on new (Phase 1) facility rule Monday, March 29, 2004



Comment ID 316bEFR.061.002 vater ot NEW

Author Name Jonathan Lewis Comment on new (Phase 1) facility rule

Organization Clean Air Task Force

Under an agreement reached by the parties in the ongoing case of Riverkeeper, Inc. v. Whitman, <FN
10> the rulemaking process under Section 316(b) was divided into three phases. <FN 11> Phase I of
the rulemaking, which pertained to CWIS at new power plants and industrial, facilities, was proposed
in August 2000 <FN 12> and finalized in December 2001. <FN 13> As mentioned above, the Clean
Air Task Force and ten other organizations submitted comments on the Phase I proposed rule. The
EPA’s Phase I proposal would have required closed-cycle recirculating cooling systems only at the
most ecologically sensitive waterbodies and would have allowed once-through cooling everywhere
else. We urged the Agency to require all new facilities to install dry-cooling or its functional
equivalent and wrote that the proposed regulation failed to comport with the Clean Water Act’s
requirement that cooling water intake structures employ the best cooling technology available for
minimizing adverse environmental impact. In the final version of the Phase I rule, the EPA adopted
uniform protections for all types of waterbodies, but failed to establish dry cooling as the Best
Technology Available (BTA) as required by Section 316(b) of the Clean Water Act.

Footnotes
10 No. 93-Civ.0314 (AGS) (S.D.N.Y.)

11 Under Phase I, the EPA is required to issue a final rule governing new facilities that employ a cooling water intake
structure by November 9, 2001. Under Phase II, the EPA must propose regulations for existing utilities and non-utility
power producers whose intake capacity levels exceed a given minimum threshold by February 28, 2002; final regulations are
due August 28, 2003. Finally, under Phase III, a proposed rule governing any remaining unregulated facilities that employ a
cooling water intake structure is due June 15, 2003, and a final rule is due December 15, 2004.

12 65 Fed. Reg. 49060 (August 10, 2000) (notice of proposed rulemaking for Phase I (new facilities)).

13 66 Fed. Reg. 65255 (December 18, 2001) (final rule for Phase I (new facilities)).

EPA Response

EPA appreciates the commenter's concerns regarding the Phase I rule. The rule was finalized on
November 9, 2001 and is no longer open for public comment. Please refer to the Phase I docket (W-
00-03) and the Phase I Comment Response Document (DCN 3-0091) for further information.
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Comment ID 316bEFR.206.073 vater ot NEW

Author Name Reed Super Comment on new (Phase 1) facility rule

Organization Riverkeeper

THE SEGMENTS OF THE REGULATORY COMMUNITY DEFERRED TO LATER PHASES OF
THIS RULEMAKING SHOULD BE REGULATED BASED ON IMPACTS, NOT TIMING.

Pursuant to the Amended Consent Decree in Riverkeeper v. Whitman, EPA’s section 316(b)
rulemaking has been divided into three phases. In Phase I, EPA is required regulate all new facilities
using a cooling water intake structure; Phase Il must address all existing power plants above a
threshold level; and Phase III captures the power plants below the Phase II threshold, as well as
existing non-power plant facilities. EPA has, however, made at least two deviations from that tri-
furcated scheme, by deferring regulation of certain segments of the regulated community to later
phases. In both cases, EPA claimed the deferral was necessary because it lacked adequate
information on the relevant industrial group during the earlier regulatory phase.

Specifically, in the Phase | NODA EPA stated that it had not considered or projected impacts on
offshore and coastal oil and gas drilling facilities in its Phase I proposal. <FN 165> As a result, EPA
considered not including these facilities within the scope of the Phase I rule, and instead addressing
them within the scope of the Phase II or Phase III rulemaking. <FN 166> In the final Phase I Rule,
EPA determined that it would “propose and take final action on regulations for new offshore and
coastal oil and gas facilities, as defined at 40 CFR 435.10 and 40 CFR 435.40, in the Phase III section
316(b) rule.” <FN 167>

In addition, in the Phase I rule, EPA attempted to define “new facility” more narrowly than the
definition under Section 306:

Modifications to an existing cooling water intake structure that do not serve the cooling water needs
of a greenfield or stand alone facility in 40 CFR 122.2 and 122.29(b)(1), (2), and (4) (i.e., a facility
that meets the definition of new source or new discharger and commences construction after the
effective date of the rule) do not constitute a new facility subject to this rule. Thus, the definition of
new facility under this rule is narrower than the definition of new source under section 306 of the
CWA. <FN 168>

EPA’s intent in defining “new facility” for purposes of the Phase I scope was to exclude any facility
built at a site where there is currently an existing operation devoted to the same industrial purpose,
regardless of whether its industrial process are substantially independent of the existing facility at the
same site. <FN 169> For example, adding a new electric-generating unit (whether peaking or not) at
an existing power plant site would not be a new facility under Phase I, but would be an existing
facility under Phase II, under EPA staff’s interpretation. <FN 170>

As with oil and gas extraction facilities, EPA chose to delay the regulation of these new source
facilities from Phase I to Phase II because it lacked information during the earlier rulemaking phase:

EPA generally deferred regulation of new sources constructed on a site at which an existing source is
located (see 40 CFR 122.29(b)(3)) until the agency completes analysis of its survey data on existing
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facilities. <FN 171>

Thus, with both deferrals, EPA has not claimed that the relevant segment of the regulated community
should be subject to the same regulations as the facilities in the later phase, only that their regulations
should be promulgated at the same time as the regulations for the facilities in the later phases. But
EPA has ignored this important point in the Phase II proposal.

The Phase II Proposal makes no distinction in its thresholds or standards between existing facilities
and those facilities that are new sources under CWA Section 306 and were purportedly not included
as new facilities under the Phase I rule. But such facilities, because they are actually new facilities
and are substantially independent from industrial processes at the existing facility on the same site,
have the flexibility to install the technologies required in the Phase I rule. EPA has not established
why these facilities should instead be regulated like existing facilities. Now that EPA has the survey
data it was waiting for, it should do one of two things in promulgating the Phase Il rule: either (1)
amend the definition of new facility in 40 CFR § 125.83 to make clear that such definition will be
consistent with the new source definition under CWA section 306 with respect to substantially
independent processes; or, (2) if these new source facilities are to be considered existing facilities for
section 316(b) purposes, EPA should provide separate standards for them consistent with the new
facility standards.

Similarly, in Phase III, when promulgating regulations for existing industrial and small power plant
facilities, EPA should not subject new oil and gas extraction facilities to those same (likely, more
lenient) regulations by default. Rather, EPA should either include new oil and gas extraction facilities
in the definition of new facilities (and thereby subject them to the Phase I standards) or should
provide separate appropriate standards for that industry. With respect to the environmental impacts of
offshore oil rigs, it is clear that such structures act like artificial reefs and are therefore extremely
effective at attracting fish, which would then be exposed to impingement and entrainment. <FN

172> Indeed, industry has claimed that their oil rigs make excellent fishing spots. Thus, stringent
cooling water intake regulations are necessary to protect fish at these facilities.

Footnotes
165 66 Fed Reg. at 28856.

166 66 Fed. Reg. at 28857.

167 66 Fed. Reg. at 65311.

168 66 Fed. Reg. at 65259 (emphasis added).

169 Telephone conversation with EPA staff, January 31, 2002.

170 Id. Whether the codified text of the Phase I regulations actually accomplishes what the preamble and staff claim to
have intended is far from certain. Reading the regulations alone, the definition of new facility at 40 CFR § 125.83 appears to
be consistent with, not narrower than, the definition of new source under CWA Section 306 and 40 CFR 122.29 because the
references and citations in the Phase I rule to "stand alone" and "greenfield" facilities (40 CFR 122.29(b)(1)(i),(ii), and (iii))
and the "substantially independent" test for stand-alone facilities have been incorporated into 40 CFR § 125.83.

171 66 Fed. Reg. at 65286.

172 See PISCES Consulting, Ltd., Comments on new data and approaches for the regulation of cooling water intake
structures, prepared by Dr. P.A. Henderson, June 22, 2001 at p. 1.
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EPA Response

The comments regarding the Phase I rule are outside the scope of this rulemaking and require no
response.

EPA also disagrees with the commenter's characterization of the Phase I new facility definition. The
definition of a "new facility" in the Phase I rule (40 CFR 125.83) includes stand-alone facilities,
which are further defined as a new separate facility constructed on property where an existing facility
is located and whose processes are substantially independent of the existing facility at the same site.
Thus, a new unit that is substantially independent could be a new facility if it meets other applicable
criteria. The example in the comment (new electric generating unit, peaking or not, would be a new
facility if it was substantially independent of the existing facility or met the other criteria in the
definition. EPA believes that the definition of a "new facility" in the Phase I rule is consistent with
EPA regulations at 122.29, since the latter uses total replacement and substantial independence as key
criteria. Given such consistency, EPA is not inclined to amend the definition of a "new facility" as
part of this rule.
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Comment ID 316bEFR.404.065 vator cose NEW

Author Name Reed Super Comment on new (Phase 1) facility rule

Organization Riverkeeper, Inc.

THE SEGMENTS OF THE REGULATORY COMMUNITY DEFERRED TO LATER PHASES OF
THIS RULEMAKING SHOULD BE REGULATED BASED ON IMPACTS, NOT TIMING.

Pursuant to the Amended Consent Decree in Riverkeeper v, Whitman, EPA’s section 316(b)
rulemaking has been divided into three phases. In Phase I, EPA is required regulate all new facilities
using a cooling water intake structure; Phase Il must address all existing power plants above a
threshold level; and Phase III captures the power plants below the Phase II threshold, as well as
existing non-power plant facilities. EPA has, however, made at least two deviations from that tri-
furcated scheme, by deferring regulation of certain segments of the regulated community to later
phases. In both cases, EPA claimed the deferral was necessary because it lacked adequate information
on the relevant industrial group during the earlier regulatory phase.

Specifically, in the Phase | NODA EPA stated that it had not considered or projected impacts on
offshore and coastal oil and gas drilling facilities in its Phase I proposal. <FN 185> As a result, EPA
considered not including these facilities within the scope of the Phase I rule, and instead addressing
them within the scope of the Phase II or Phase III rulemaking.<FN 186> In the final Phase I Rule,
EPA determined that it would “propose and take final action on regulations for new offshore and
coastal oil and gas facilities, as defined at 40 CFR 435.10 and 40 CFR 435.40, in the Phase III section
316(b) rule.” <FN 187>

In addition, in the Phase I rule, EPA attempted to define “new facility” more narrowly than the
definition under Section 306:

Modifications to an existing cooling water intake structure that do not serve the cooling water needs
of a greenfield or stand alone facility in 40 CFR 122.2 and 122.29(b)(1), (2), and (4)(i.e., a facility that
meets the definition of new source or new discharger and commences construction after the effective
date of the rule) do not constitute a new facility subject to this rule. Thus, the definition of new
facility under this rule is narrower than the definition of new source under section 306 of the CWA.

EPA’s intent in defining “new facility” for purposes of the Phase I scope was to exclude any facility
built at a site where there is currently an existing operation devoted to the same industrial purpose,
regardless of whether its industrial process are substantially independent of the existing facility at the
same site.”” For example, adding a new electric-generating unit (whether peaking or not) at an
existing power plant site would not be a new facility under Phase I, but would be an existing facility
under Phase II, under EPA staffs interpretation. <FN 190>

As with oil and gas extraction facilities, EPA chose to delay the regulation of these new source
facilities from Phase I to Phase I1 because it lacked information during the earlier rulemaking phase:

EPA generally deferred regulation of new sources constructed on a site at which an existing source is
located (see 40 CFR 122.29(b)(3)) until the agency completes analysis of its survey data on existing
facilities.<FN 191>
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Thus, with both deferrals, EPA has not claimed that the relevant segment of the regulated community
should be subject to the same regulations as the facilities in the later phase, only that their regulations
should be promulgated at the same time as the regulations for the facilities in the later phases. But
EPA has ignored this important point in the Phase II proposal.

The Phase II Proposal makes no distinction in its thresholds or standards between existing facilities
and those facilities that are new sources under CWA Section 306 and were purportedly not included
as new facilities under the Phase I rule. But such facilities, because they are actually new facilities
and are substantially independent from industrial processes at the existing facility on the same site,
have the flexibility to install the technologies required in the Phase I rule. EPA has not established
why these facilities should instead be regulated like existing facilities. Now that EPA has the survey
data it was waiting for, it should do one of two things in promulgating the Phase II rule: either (1)
amend the definition of new facility in 40 CFR 125.83 to make clear that such definition will be
consistent with the new source definition under CWA section 306 with respect to substantially
independent processes; or, (2) if these new source facilities are to be considered existing facilities for
section 316(b)purposes, EPA should provide separate standards for them consistent with the new
facility standards.

Similarly, in Phase III, when promulgating regulations for existing industrial and small power plant
facilities, EPA should not subject new oil and gas extraction facilities to those same (likely, more
lenient) regulations by default. Rather, EPA should either include new oil and gas extraction facilities
in the definition of new facilities (and thereby subject them to the Phase I standards) or should
provide separate appropriate standards for that industry. With respect to the environmental impacts of
offshore oil rigs, it is clear that such structures act like artificial reefs and are therefore extremely
effective at attracting fish, which would then be exposed to impingement and entrainment.<FN 192>
Indeed, industry has claimed that their oil rigs make excellent fishing spots. Thus, stringent cooling
water intake regulations are necessary to protect fish at these facilities.

Footnotes
185 66 Fed Reg. at 28856.

186 66 Fed. Reg. at 28857.

187 66 Fed. Reg. at 6531.1

188 66 Fed. Reg. at 65259 (emphasis added)

189 Telephone conversation with EPA staff, January 31,2002.

190 Id. Whether the codified text of the Phase I regulations actually accomplisheswhat the preamble and staff claim to have
intended is far from certain. Reading the regulations alone, the definition of new facility at 40 CFR 5 125.83 appears to be
consistent with, not narrower than, the definition of new source under CWA Section 306 and 40 CFR 122.29 because the
references and citations in the Phase I rule to “stand alone” and “greenfield” facilities (40 CFR 122.29(b)(1)(1),(ii), and (iii))
and the “substantially independent”test for stand-alone facilities have been incorporated into 40 CFR 125.83.

191 66 Fed. Reg. at 65286.

192 See PISCES Consulting, Ltd., Comments on new data and approaches for the regulation of cooling water intake
structures, prepared by Dr. P.A. Henderson, June 22, 2001 at p. 1.
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EPA Response
Please refer to the response to comment 316bEFR.206.073.
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Response to Public Comment

---National Pollutant Discharge Elimination System---
Regulations Addressing Cooling Water Intake Structures
for Phase Il Existing Facilities

(40 CFR Parts 9, 122, 123, 124, and 125)

Subject Matter Code |
MISC

Miscellaneous comment

Response to Public Comment: CWA Section 316(b) Phase Il Existing Facility Rule--Final Page 110 of 5143
Subject Matter: MISC--Miscellaneous comment Monday, March 29, 2004



Comment ID 316bEFR.012.001 vatercose  MISC

Author Name Robert N. Stavins Miscellaneous comment

Organization John F. Kennedy School of Government,
Harvard University

This comment consisted solely of submitted references. Please see 316bEFR.005 for the author's
comments.

EPA Response

Please see EPA’s response to the comment referenced in the comment text.
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Comment ID 316bEFR.026.001 vatercose  MISC

Author Name E.D. Sonny Vergara Miscellaneous comment

Organization Southwest Florida Water

Section V Environmental Impacts

The primary concern of the District is the possibility that the proposed rule will merely transfer
environmental and water resource impacts from one source to another, a topic which is not addressed
in the document. The proposed changes may result in existing sea-water cooled plants losing their
source, which then may need to be replaced with a freshwater source. Withdrawals in southwest
Florida from freshwater sources, especially ground water, are at or beyond sustainable yield in many
areas. Overuse of these sources has caused adverse environmental impacts to wetlands, lakes, and
streams, as well as induced salt-water intrusion. If the true cumulative impact of withdrawals for
cooling water purposes is to be assessed, it must include an evaluation not only of the potential
impacts of the existing source, but also of potential replacement sources. This important element is
lacking in the proposed rule.

EPA Response

EPA does not anticipate that a significant number of facilities will be forced to change their intake
from a saltwater source to a freshwater source as a result of the 316(b) final rule. However, if such
transfer is deemed necessary, the facility should consult with his or her permitting Director well in
advance of permit expiration.
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Comment ID 316bEFR.028.010 vatercose  MISC

Author Name Teresa Pugh Miscellaneous comment

Organization American Public Power Assoc

APPA submitted with its comments (OW-2002-0049, 4-1.28 in the docket or 316bEFR.028 in this
database): “Shades of green: public power's environmental profile”

EPA Response
No response necessary. Please see all comments for this author.
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Comment ID 316bEFR.044.001 vatercose  MISC

Author Name Peter Maclaggan Miscellaneous comment

Organization Poseidon Resources

The following comments are in response to the draft regulations the U.S. Environmental Protection
Agency (EPA) is developing pursuant to section 316(b) of the Clean Water Act. They are submitted
as part of the formal public comment process and we request that they be included in the record. The
Clean Water Act requires that the location, design, construction and capacity of cooling water intake
structures reflect the best technology available for minimizing adverse environmental impact. EPA’s
analysis in support of the proposed regulations to date has focused exclusively on near-field
environmental effects. We are concerned that the proposed regulation adopts a simplistic approach,
ignoring the potential benefits associated with use of existing seawater intakes to support the
development of environmentally superior water supplies for the coastal regions of the nation.

Poseidon Resources Corporation is working with a number of water agencies to advance the
development of several large-scale seawater desalination facilities in the coastal regions of Southern
California, Texas and Florida. These projects are co-located with existing seawater-cooled power
stations and reuse the cooling water discharge from the power plant as the source water to the
desalination facility. Thus, they are effectively recycling an existing wastewater discharge and
creating a number of meaningful environmental benefits as a result.

In California alone, over 200,000 acre-feet per year (AFY) are currently under development. These
projects would directly offset the water supply needs of more than one million people that would
otherwise be exported from environmentally sensitive areas such as the Sacramento-San Joaquin
Delta and the Colorado River and they are considered critical elements of CALFED Bay-Delta
Program and the Colorado River 4.4 Plan. The desalination

projects in Texas and Florida would offset demands on groundwater and surface water supplies that
are already taxed beyond sustainable levels.

Additionally, recent environmental studies in California and Florida indicate that the combination of
desalination plant and power plant discharges significantly reduce the impact of power plant thermal
discharge on the environment. However, these environmental benefits, along with the water supply
benefits, will not be realized if the promulgation of the Section 316 (b) regulation discourages the co-
location of desalination facilities with existing power stations. This is because the economic viability
of seawater desalination is closely linked to the ability to use the existing intake and outfall associated
with a seawater cooled power generating station.

The scope of section 316(b) inquiry is not limited to the area of the environment directly under the
influence of the intake. To the contrary, section 316(b) is a broadly worded statute that simply directs
EPA to minimize adverse environmental impact, regardless of location. We urge EPA consider the
broader implications of the proposed regulation. Specifically,

EPA needs to consider the opportunity to encourage the environmental benefits of co-locating
desalination facilities with existing seawater intakes and in the process of doing so, encouraging the
development of environmentally sensitive water supplies.
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EPA Response

Because there are no flow restrictions under the final Phase II rule, no allowance would need to be
made for Phase II facilities co-located with desalinization plants.

If a desalinization plant is a permitted point source and uses some of the water it withdraws for
cooling, then the 316(b) regulations (Phase I or Phase III) could apply to it. The Phase II regulations
apply only to facilities that generate and transmit or sell power and, therefore, would not apply to
desalinization plants unless they share an intake with a power plant. Furthermore, the distillation
plants use water for cooling, but they probably also use the cooling water for process water, so these
facilities probably would not meet the threshold for national regulation established in Phase I. Under
the Phase I rule, facilities are covered by the national rule if they have a design intake flow of more
than 2 million gallons per day (MGD) and if 25% of their intake is for cooling, but facilities do not
need to count water withdrawn for cooling if it is recycled and used for another process. Facilities
that do not meet the threshold requirements regarding the amount of water withdrawn for cooling
purposes must meet any requirements established on a case-by-case, best professional judgment
basis.

Some desalinization plants share intakes with power plants. In such situations, the 316(b) regulations
would apply to the intake flow attributed to a desalinization plant if the intake flow the flow
threshold, but the power plant would be the permitted entity. For example, in Tampa, co-location of a
100 MGD intake/50 MGD freshwater output desalinization plant at a large once-through power plant
allows the desalinization plant to use power plant cooling water as its intake without increasing
overall water withdrawals and impingement and entrainment from Tampa Bay. The desalinization
plant discharges 50 MGD brine to the power plant's large discharge flow, which minimizes the
salinity impacts on Tampa Bay (no more than 0.1 part per thousand increase at the outfall and no
change from background a short distance from the outfall). There may be more situations like this in
the future because of the availability of a large piece of waterfront industrial property or an existing
intake structure that the desalinization plant can use without having to go through the permitting
process and NEPA/SEPA reviews, or because of some other useful feature of the power plant.
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Comment ID 316bEFR.052.012 vatercose  MISC

Author Name R. Michael Hartman Miscellaneous comment

Organization Stewards of the St. Johns River

Lastly I would like to suggest something novel. Most EPA regulations create a set of requirements
that are hoped will benefit the environment while adding only a little to the costs of the facility being
regulated. Sometimes what happens is some marginal environmental improvements are made but the
commercial consultants that get involved in helping the facility comply are the main ones enriched by
the experience. They are enriched with knowledge and with cash. How great it would be if local
universities could benefit from this experience the way commercial consulting firms often do. In this
case the knowledge gain stays in the area to be passed on to students and people in the community.
The costs are generally less and benefit the university instead of business investors. The difficulty
with university studies, as seen by commercial clients, is that they take longer and the results are less
controllable. From a public policy standpoint the later problem should be seen as a benefit. Is there
anything that EPA could do in these regulations to encourage utilities to consider the public benefits
of using local universities (or a consortium of local colleges and universities) to do some of the
studies mandated by the regulations where the right expertise exists at those institutions?

EPA Response

EPA does not take a position on whether facilities should employ colleges or universities to assist
with conducting studies required under today’s final rule. However, the studies required in today's
final rule may be conducted by any qualified professional. Facilities may choose to have such
activities conducted by educational institutions, and there is nothing preventing universities or
colleges from soliciting work from facilities.

Response to Public Comment: CWA Section 316(b) Phase Il Existing Facility Rule--Final Page 116 of 5143
Subject Matter: MISC--Miscellaneous comment Monday, March 29, 2004



Comment ID 316bEFR.058.001 vater ot MISC

Author Name [omitted] Miscellaneous comment

Organization [omitted]

This letter was removed from the 316(b) comment index, as it was directed towards a separate

rulemaking.

EPA Response

No response necessary.
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Comment ID 316bEFR.076.001 vatercose  MISC

Author Name Reed W. Super Miscellaneous comment

Organization Riverkeeper

This comment was replaced by an updated version from the author. Please see 316bEFR.206.

EPA Response
Please see EPA’s response to the comment referenced in the comment text.

Page 118 of 5143

Response to Public Comment: CWA Section 316(b) Phase Il Existing Facility Rule--Final
Monday, March 29, 2004

Subject Matter: MISC--Miscellaneous comment



Comment ID 316bEFR.094.001 vatercose  MISC

Author Name [omitted] Miscellaneous comment

Organization [omitted]

This letter was removed from the 316(b) comment index, as it was directed towards a separate

rulemaking.

EPA Response

No response necessary.
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Comment ID 316bEFR.102.001 vatercose  MISC

Author Name Reed Super Miscellaneous comment

Organization Riverkeeper Inc.

This comment was replaced by an updated version from the author. Please see 316bEFR.206.

EPA Response
Please see EPA’s response to the comment referenced in the comment text.
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Comment ID 316bEFR.201.002 vatercose  MISC

Author Name Gary Aydell Miscellaneous comment

Organization Louisiana Dept of Environmental Quality

Regulating the use of ground water has become a major issue with the Louisiana Legislature. New
legislation has been passed to regulate the withdrawal of ground water. Some facilities are making
efforts to convert from ground water to surface water. These 316(b) regulations will hinder efforts to
reduce ground water withdrawals. As proposed, the requirements on intake structures will encourage
existing facilities to covert from surface water to ground water for cooling purposes and will
discourage facilities that are willing to converting from ground water to surface water. Whenever
adequate surface water is available, it is better to use surface water and conserve ground water for
potable water usage.

EPA Response

Today’s final rule implements section 316(b) of the Clean Water Act. Ground water issues are
beyond the scope of this rulemaking. While what Louisiana Dept of Environmental Quality asserts
may be true, no one has demonstrated to EPA that conversions from surface water to ground water
have become an issue. The facilities regulated under the Phase II final rule are large facilities that
withdraw at least 50 million gallons per day of water. EPA believes that it is highly unlikely that such
facilities would be able to pump ground water at this rate. Furthermore, water rights issues are
beyond the purview of the section 316(b).
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Comment ID 316bEFR.301.001 vatercose  MISC

Author Name Robert N. Stavins Miscellaneous comment

Organization John F. Kennedy School of Government
Harvard Univ

To place this letter in context, I should first note that on July 19, 2002, I submitted comments on the
proposed regulations. <FN 2> My comments focused on the economic analysis that EPA prepared to
support the above proposed rule under Section 316(b)of the Clean Water Act, which directs EPA to
identify “cooling water intake structures” (“CWIS”) that “reflect the best technology available for
minimizing adverse environmental impact,” including impingement and entrainment ("I&E”) of
aquatic organisms at plants’ water intake structures.

In those comments, I stated that I found EPA’s economic analysis offered in support of the rule to be
severely flawed, biased, and misleading. I noted that some of the methodologies employed were
neither recommended nor endorsed by EPA’s own Guidelines for Preparing Economic Analyses or by
the U.S. Office of Management and Budget’s guidelines under Executive Order 12866. <FN 3>

My comments were especially critical of the methods used by EPA to estimate the economic benefits
of the proposed regulations. In particular, I found that a number of the methods used by EPA to
estimate benefits, including its Habitat Replacement Cost (“HRC”) and Societal Revealed Preference
(“SRP”) methods, were inconsistent with the most basic principles of economics. Consequently, the
benefit estimates derived from them could neither be considered reliable nor defensible. In addition to
critiquing those methods, I noted specific alternative approaches that EPA could employ to provide
valid estimates of the benefits it seeks to measure.

On August 1, 2002, Dr. Ackerman submitted comments on the proposed regulations on behalf of
Riverkeeper. <FN 4> To a significant degree, the Ackerman comments attempt to rebut my July 19th
comments.

The arguments presented in the Ackerman comments do not withstand scrutiny. <FN 5> My previous
comments focused on issues related to the objective implementation of benefit-cost analysis, based on
established economic theory and empirical research. Unfortunately, the Ackerman comments intermix
and thereby confuse those issues with personal value judgments about the benefits of environmental
resources and the usefulness of benefit-cost analysis in environmental decision making. In Section I
of these comments, I discuss this problem. In Section II, I assess the Ackerman comments’ contention
that EPA has underestimated total benefits due to omissions of various types of benefits. | find these
claims unconvincing and lacking in any rigorous proof. Moreover, the Ackerman comments fail to
take note of the numerous other flaws in EPA’s existing estimates that others and I have identified in
previous comments. Considering the fact that these flaws introduce significant upward bias to EPA’s
estimates, the argument in the Ackerman comments that EPA underestimates actual benefits is even
less convincing.

In Section III, I examine the specific adjustments that the Ackerman comments propose to make to
EPA’s benefit estimates. These adjustments are best characterized as essentially arbitrary. The
adjustment that the Ackerman comments would make to EPA’s non-use value estimates based on the
unfounded claim that significant non-use values must be associated with the proposed regulations
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because previous research has found non-use values for other, unrelated environmental
improvements, including improvements in air quality and visibility at the Grand Canyon and
prevention of regional extinction of the bald eagle. The Ackerman comments provide no evidence of
why, given the specific environmental improvements associated with the proposed regulations, non-
use value should be of any specific magnitude. A second adjustment that the Ackerman comments
propose relates to the value of increases in the population of recreationally and commercially valuable
fish that are not caught. This proposed adjustment may introduce double-counting, and it highlights
an important flaw in EPA’s analysis that may have caused its estimates to overstate, rather than
understate, benefits.

In Section IV examine the case that the Ackerman comments make for the HRC and SRP methods.
Here and elsewhere, the Ackerman comments mischaracterize the state of modern economics. The
Ackerman comments incorrectly suggest that there is no consensus among economists on the basic
economic principles that make the HRC and SRP methods fundamentally flawed.

The Ackerman comments fail to address my fundamental critique of the HRC method: benefits and
costs bear no systematic relationship to each other; and the cost of a good or service cannot be used as
a proxy for its respective benefits except in those situations where individuals (or groups) have been
observed to voluntarily purchase the good or service. Hence, the cost of habitat replacement provides
no information about the benefit of that replacement or of any other means to achieve the same
outcome, such as the technological requirements considered in the proposed regulations. The HRC
method is based upon a simple yet profound confusion of benefits with costs.

In defense of the similarly flawed SRP method, the Ackerman comments confound objective
questions about the implementation of benefit-cost analysis with normative questions about its use in
decision-making; and the Ackerman comments inaccurately characterize the state of knowledge
regarding the economics of public goods and environmental protection. Overall, the Ackerman
comments fail to offer any rigorous or meaningful response to the critique I offered in my previous
comments of the SRP method, namely that this approach, like the HRC method, is premised upon a
confusion of benefits with costs.

The Ackerman comments conclude with what is described as an assessment of the merits of the “All
Cooling Tower” option that EPA has considered in its proposed regulations. As I explain in Section
V, below, the Ackerman comments present a one-sided description of the tradeoff between benefits
and costs, including a dramatically incomplete accounting of costs, as estimated by EPA. The
attempted assessment is therefore misleading.

The Ackerman comments suggest throughout that [ am hostile to methodological innovations in
environmental economics, particularly with regard to methods of estimating the economic benefits of
environmental policies. To the contrary, I believe it is clear from my criticisms of EPA’s analysis that
my motive (which, in any event, is irrelevant) is to improve the rigor of EPA’s economic analysis in
order to ensure that it can withstand close scrutiny. For close to two decades, through my research,
teaching, and outreach activities, I have worked relentlessly to develop innovative environmental
policies, and new and improved methods of estimating the benefits and the costs of such public
policies. The driving force behind my previous comments on EPA’s economic analysis was the same
concern that led me to devote considerable time to serving as a Member and Chairman of the
Environmental Economics Advisory Committee of EPA’s Science Advisory Board. By providing
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comments, | hope to help EPA employ an improved economic analysis in its rulemaking that will
provide an accurate, objective, and hence ultimately useful assessment of the proposed regulations’
benefits and costs.

Footnotes

2 See: Stavins, Robert N. Letter to Proposed Rule Comment Clerk-W-00-32, Re: Comments on Proposed Rule, RIN 2040-
ADG2 Clean Water Act Section 3 16(b) -National Pollutant Discharge Elimination System -Proposed Regulations for
Cooling Water Intake Structures at Phase II Existing Facilities, EPA ICR no. 2060.01. July 19, 2002.

3 See: US Environmental Protection Agency. Guidelines for Preparing Econoinic Analyses. Office of the Administrator,
EPA 240-R-00-003. Washington, D.C., September 2000; US. Office of Management and Budget. Economic Analysis of
Federal Regulations Under Executive Order 12866. Washington, D.C., January 1996.

4 See: Ackerman, Frank. Letter to Proposed Rule Comment Clerk -W-00-32, Re: Comments on Proposed Rule, RIN 2040-
ADG62 Clean Water Act Section 316(b) -National Pollutant Discharge Elimination System -Proposed Regulations for
Cooling Water Intake Structures at Phase II Existing Facilities, EPA ICR no. 2060.01. August 1, 2002.

5 Although I critique many elements of the Ackerman comments in this letter, my failure to comment on any specific aspect

of those comments should not be taken as an indication that I find the underlying assumptions, methodologies, or empirical
applications therein to be valid.

EPA Response

This comment largely is a reply to a comment by another individual, made regarding EPA’s proposed
rule. Therefore, many of the points made are no longer relevant or are not relevant to EPA’s analysis.

EPA has responded to specific concerns raised by Dr. Stavins regarding Dr. Ackerman’s comments in
responses to a number of comments. See EPA’s response to comment # 316bEFR.301.002 regarding
normative vs. positive economics issues; see EPA’s response to comment 316bEFR.301.003
regarding the types of benefits that are omitted from EPA’s analysis; see EPA’s response to comment
# 316bEFR.301.004 regarding the adjustments to EPA’s benefit estimates proposed by Dr.Ackerman;
see EPA’s response to comment # 316bEFR.301.006 regarding the habitat replacement cost (HRC)
method; See EPA’s response to comment # 316bEFR.301.007 regarding the societal revealed
preference (SRP) approach; see EPA’s response to comment # 316bEFR.301.008 regarding
evaluating the benefits and costs of the “All Cooling Tower” option.
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Comment ID 316bEFR.310.001 vatercose  MISC

Author Name James F. Stine Miscellaneous comment

Organization The National Rural Electric Company
Association (NRECA)

This comment letter was replaced by an updated letter from the author. Please see 316bNFR.403.

EPA Response

Please see EPA’s response to the comment referenced in the comment text.
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Comment ID 316bEFR.313.008 vater ot MISC

Author Name A. Christopher Gross Miscellaneous comment

Organization KeySpan Corporation

We certainly appreciate the effort that EPA has put into producing the proposed regulations.
However, the proposed regulations and information provided by the NODA document leave many
questions unanswered and they still do not allow applicants to consider scientifically verified aspects
of natural population dynamics such as entrainment survival and compensation. We respectfully
submit that any regulation that will significantly affect the cost and reliability of electrical energy
must incorporate the best scientific information available, not ignore it. We are concerned that the
proposed regulation does not do so; instead, it will raise costs to achieve benefits that good science
suggests will be illusory.

EPA Response

Please see response to comment 316bEFR.306.506 for the discussion regarding EPA's assumption of
100 percent entrainment mortality for the benefits analysis for this rule. Please see response to
comment 316bEFR.025.015 for the discussion regarding density dependent compensation. Please see
response to comment 316bEFR.002.015 regarding the inclusion of entrainment survival estimates in
site-specific benefit analyses.
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Comment ID 316bEFR.326.001 vatercose  MISC

Author Name Jay Hudson Miscellaneous comment

Organization Santee Cooper (South Carolina Public
Service Authority)

Santee Cooper understands the Utility Water Act Group (UWAG) is evaluating the economic aspects
of intake structure technology and the database of documents on the efficiency of specific intake
technologies as referenced in the NODA. As a member of the APPA, which is deferring to the
UWAG to draft comments, Santee Cooper endorses and incorporates by reference the UWAG
comments we understand they will be submitting to the EPA.

EPA Response

Please see EPA’s responses to the Utility Water Act Group’s comments. The comment database may
be searched by author.
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Comment ID 316bEFR.327.001 vatercose  MISC

Author Name Paul L. Zweiacker Miscellaneous comment

Organization TXU Business Serves obo TXU Energy
Company LLC

TXU is an active member of the Utility Water Act Group (UWAG), the Edison Electric Institute
(EEI), the Electric Power Research Institute (EPRI) and the Nuclear Energy Institute and hereby
endorses the comments submitted by these groups under separate cover.

EPA Response

Please see EPA’s responses to the comments from the Utility Water Act Group, Edison Electric

Institute, the
Electric Power Research Institute and the Nuclear Energy Institute. The comment database may be

searched by author.
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Comment ID 316bEFR.328.018 vatercose  MISC

Author Name Quinlan J. Shea Miscellaneous comment

Organization Edison Electric Institute

EEI appreciates the opportunity to comment on this important rulemaking and remains committed to
work with EPA throughout the public process. We hope that informed comment on this initiative will
lead to programs that result in effective and efficient progress towards improving the quality of our
nation’s waters, albeit in a manner consistent with other national policy objectives.

EPA Response

EPA believes that today’s final rule will be effective and efficient progress towards improving the
quality of our nation’s waters, and will be consistent with other national policy objectives.
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Comment ID 316bEFR.334.001 vatercose  MISC

Author Name Mike Wilder or Nancy Gilbreath Miscellaneous comment

Organization Troutman Sanders obo Georgia Power

This comment letter is identical to another letter previously submitted. Please see 316bNFR.322.

EPA Response
Please see EPA’s response to the comment referenced in the comment text.
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Comment ID 316bEFR.404.113 vator coe - MISC

Author Name Reed Super Miscellaneous comment

Organization Riverkeeper, Inc.

Riverkeeper submitted with late comment (OW-2002-0049, 5-2.4 in the docket or 316bEFR.404 in
this database) the following attachment:

University of Alaska Sea Grant College Program. 1999. Ecosystem Approaches for Fisheries
Management. 16th Lowell Wakefield Fisheries Symposium. Report No. 99-01.

EPA Response
EPA notes the attachment. Thank you.
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Response to Public Comment

---National Pollutant Discharge Elimination System---
Regulations Addressing Cooling Water Intake Structures
for Phase Il Existing Facilities

(40 CFR Parts 9, 122, 123, 124, and 125)

Subject Matter Code |
1.0

Introduction
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Comment ID 316bEFR.002.005 Mattor o 1.0

Author Name Thomas W. Skinner Introduction

Organization Office Environmental Affairs; Office of
Coastal Zone Management

CZM believes EPA regulation will be the best way to ensure that the greatest possible benefits to the
environment are realized. CZM believes that this decision will be most effective when made by the
Regional Administrators on a region-by-region basis.

EPA Response

Today's final rule has established national requirements, and gives State permitting authorities great
discretion in implementing the rule.
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Response to Public Comment

---National Pollutant Discharge Elimination System---
Regulations Addressing Cooling Water Intake Structures
for Phase Il Existing Facilities

(40 CFR Parts 9, 122, 123, 124, and 125)

Subject Matter Code |
1.01

Comment period
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Comment ID 316bEFR.011.008 vatorcoe 1.01

Author Name Christine Martin Comment period

Organization PA Dept of Environmental Protection

We appreciate this opportunity to comment on EPA’s proposals for guiding the implementation of
Section 316(b) of the Clean Water Act. We would like to continue to work with you to formulate a
sound program that builds on a history of partnership with the states, is effective in protecting our
environment, and does not adversely affect national energy policy. It is important to balance the need
for federal authority with a tailored regulatory program that will fit the unique aspects of our state
waters. We must take into account the numerous biological, hydrological, and ecological factors that
affect our waters. Because there is such an array of scientific, biological, engineering, economic,
social and environmental concerns associated with this proposal, which will affect the management of
state run NPDES programs and the welfare of our residents and the resources on which they derive
benefit and recreation, we respectfully request that any additional comments we may choose to file
after the current comment deadline be given due consideration.

EPA Response

EPA accepted and considered all comments. EPA considered those that were submitted after the
official close of the comment period to the extent it was able. Those comments were included in the
public rulemaking record.
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Comment ID 316bEFR.030.015 vater ot 1.01

Author Name T.G. Ringger Comment period

Organization T.G. Ringger

Again, | appreciate the effort EPA has put into this rulemaking and the attempt to make it more
flexible and cost-effective. I also appreciate to opportunity to express my opinions in the public
comment process. However, I respectfully urge the Agency to craft a final rule that incorporates more
reason, judgment and scientific reality.

EPA Response

EPA believes that today's final rule is both reasonable and scientifically sound.

Response to Public Comment: CWA Section 316(b) Phase Il Existing Facility Rule--Final Page 136 of 5143
Subject Matter: 1.01--Comment period Monday, March 29, 2004



Comment ID 316bEFR.032.016 vater ot 1.01

Author Name Chuck Wemple Comment period

Organization Reliant Resources Inc.

Reliant appreciates the opportunity to provide EPA with our comments on this important rule.

EPA Response

EPA appreciates Reliant's comments.
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Comment ID 316bEFR.033.009 vatorcoe 1.01

Author Name Keith Dimoff Comment period

Organization Ohio Environmental Council

Thank you for the opportunity to submit these comments. Please contact us if you have any
questions. We are hopeful that you will revise the final regulations so that each of our concerns is
addressed. You are facing the opportunity to fulfill the promise of the Clean Water Act to protect and
restore the biological, chemical and physical integrity of our nation’s waters, as well as to carry out
the will of Congress to “minimize adverse environmental impacts” from power plant cooling water
intake structures. We hope that you take advantage of this critical opportunity.

EPA Response

EPA believes that today's final rule reflects the best technology available for minimizing adverse
environmental impacts associated with cooling water intake structures.
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Comment ID 316bEFR.036.001 vater ot 1.01

Author Name Sharon Neal Comment period
Organization Exelon Corporation

Exelon appreciates this opportunity to comment on USEPA's proposed rule to implement Section
316(b) of the CWA for existing facilities. Exelon supports the comments prepared by the Utility

Water Act Group (UWAG) and those by the Edison Electric Institute (EEI).

EPA Response
EPA thanks Exelon Corporation for its comments. EPA has responded to comments submitted by
Utility Water Act Group and the Edison Electric Institute in the preamble and response to comment

document.
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Comment ID 316bEFR.041.134 Matter Gotl 1.01

Author Name Hunton & Williams Comment period

Organization obo Utility Water Act Group

UWAG RESERVES THE RIGHT TO COMMENT ON NEW DATA AND INFORMATION

In addition to the analyses of EPA’s benefits analysis undertaken by UWAG and EPRI experts, many
of the companies whose facilities are the subject of the EPA case studies on which EPA’s benefits
assessments tests have undertaken detailed analyses of the Agency’s studies and conclusions. For
UWAG and the individual member companies, the process of obtaining and deciphering what EPA
did has been extraordinarily difficult and complex. In many cases, the data on which EPA relied were
confidential business information and, thus, unavailable. In many other cases, EPA’s explanation of
what it did, presentation of information it used, and description of results were incomplete and
confusing.

As UWAG said in its May 13, 2002 letter requesting an extension of the comment period (Bailey
2002), these issues, as well as the amount of material involved, made it nearly impossible to meet
EPA’s original July 8 comment deadline. In its May 14, 2002, letter to Tom Wall, UWAG counsel
further identified the problems UWAG had encountered with the record (Bulleit 2002a). EPA agreed
to extend the comment period to August 7 (67 Fed. Reg. 41,668 (June 19, 2002)) and to engage in a
series of discussions with UWAG and individual companies to address the industry’s questions about
what data EPA used to estimate benefits and where in the record that information could be found. As
a result of those discussions, UWAG submitted written questions to which EPA supplied some
written answers (Potter 2002; Bulleit 2002b; Wall 2002a; Wall 2002b; Wall 2002c).

UWAG appreciates EPA’s willingness to engage in those discussions. Although EPA’s answers were
in some respects cryptic or non-responsive, some were quite helpful. See Appendix 16. However,
UWAG and the affected companies did not receive them until July 2, 2002 (almost three months into
the comment period). Therefore, UWAG and the affected companies requested a further 14-day
extension, to August 21, 2002, to submit comments on all issues relating to EPA’s benefits estimates
(Bulleit 2002c). Although EPA was unwilling to reopen the comment period officially, the Agency
agreed, in a letter dated July 12, 2002, to include in the record comments on benefits estimate topics
from UWAG and to make its best efforts to consider those comments (Grubbs 2002).

UWAG and its members have made every attempt to develop complete comments, including
comments on EPA’s benefits estimates, for submission on August 7. We are supplying much of that
material today. Despite those enormous efforts, some companies have not completed their
evaluations, and UWAG as a whole has not had an opportunity to review many such reports.
Therefore, UWAG endorses in these comments the case study evaluations that we understand will be
submitted by American Electric Power Service Corporation (on behalf of itself, Cinergy, First Energy,
Ohio Valley Electric Corporation, Tennessee Valley Authority, Vectren, Buckeye Power, and Alcoa),
Consumers Energy Company, Entergy, Conectiv, Mirant Corporation, PG&E National Energy Group,
and PSEG. We reserve the right to review reports that we understand are under development by other
companies, and to submit by August 21, 2002, new or amended comments endorsing those reports
and, as appropriate, incorporating the results into our analysis.
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EPA Response
EPA accepted and considered all comments. EPA considered those that were submitted after the
official close of the comment period to the extent it was able. Those comments were included in the

public rulemaking record.

Response to Public Comment: CWA Section 316(b) Phase Il Existing Facility Rule--Final Page 141 of 5143
Monday, March 29, 2004

Subject Matter: 1.01--Comment period



Comment ID 316bEFR.041.135 Matter Gotl 1.01

Author Name Hunton & Williams Comment period

Organization obo Utility Water Act Group

PROBLEMS WITH THE RECORD HAMPERED UWAG’S ABILITY TO COMMENT

Despite its best efforts, UWAG encountered several problems with the rulemaking record which
hampered the development of these comments. Our greatest problem was simply understanding, in
the face of the 57,000+ pages in the record, how EPA conducted critical portions of its analyses. For
example, it took direct inquiries to EPA before we were able to locate within the record EPA’s list of
539 in-scope facilities. While the list was in the record, it was not clearly labeled in the index, and
was inserted as part of a larger document. By the time EPA identified the list, several weeks of the
comment period had elapsed.

As explained in the preceding section, we also had great difficulty understanding many aspects of the
Case Study Analysis and the Economic and Benefits Analysis. Although the CSA is 1,074 pages
long, UWAG’s experts had difficulty understanding how EPA reached some of its ultimate
conclusions, <FN 63> because it was not clear how tables presented in the CSA related to each
other. The same was true of the Phase Il EBA. This confusion resulted in a series of conference calls
between UWAG experts and representatives and EPA experts and representatives regarding the CSA.
Despite the lengthy conference calls, and despite UWAG’s submission of questions to EPA in
advance of the conference calls, EPA was unable, in many instances, to provide answers to the
questions posed. Appendix 16 lists (1) questions about the Case Study Analysis and Phase Il EBA
that UWAG posed to EPA, (2) provides UWAG’s reaction, and (3) where necessary formerly
requests some additional response.

Footnotes

63 Other members of the public, including the Riverkeeper, Inc., also had trouble understanding the CSA. The Riverkeeper
submitted numerous questions to EPA regarding the CSA.

EPA Response

EPA has made substantial efforts to help explain the complex issues involved with 316(b), and done a
great amount of public outreach, including responding to comments, creating a publicly available
record and hosting conference calls. EPA notes that no specific questions were identified by the
commenter.
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Comment ID 316bEFR.041.839 vatorcoe 1.01

Author Name Hunton & Williams Comment period

Organization obo Utility Water Act Group

Question 1

We are still having difficulty opening some of the files on the case study CD, specifically for the
Delaware Case Study. The ZIP files give an error message when we try to open them. The BDAT,
SD2, IN, OUT, and XPT files cannot be opened. What programs do they use? Tables are not well-
defined (specifically the uos table in folder 4-1022).

These referenced datasets do not appear to be in ASCII format. We are still having difficulty opening
and/or converting these files.

EPA Response

EPA has made every effort to provide assistance to the public to access and understand data used to
support today's final rule.
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Comment ID 316bEFR.045.001 vater ot 1.01

Author Name Lynn Church Comment period

Organization Electric Power Supply Assoc

The Electric Power Supply Association (EPSA) is pleased to have an opportunity to provide
comments on the proposed rulemaking affecting existing sources under Section 316(b) of the Clean

Water Act.

EPA Response

EPA appreciates the comments of the Electric Power Supply Association.
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Comment ID 316bEFR.046.004 vater ot 1.01

Author Name  Shirley M. Ruffin Comment period

Organization SCANA Services, Inc.

The size and complexity of the proposed rule, with its many alternatives and options, hinders its
evaluation and the development of comments.

EPA Response

EPA has made substantial efforts to help explain the complex issues inherent in 316(b), and done a
great amount of public outreach, including responding to comments, creating a publicly available
record and hosting conference calls. EPA notes that no specific questions were identified by the

commenter.
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Comment ID 316bEFR.087.001 Matter Gotl 1.01

Author Name David Schlissel, et al Comment period

Organization Synapse obo Riverkeeper, Inc.

We were not able to gain access to critical analyses and data needed to evaluate the proposed Phase 11
Existing Facilities Rule (“Phase II Rule) and the alternative regulatory options because this
information has been designated as Confidential Business Information.

EPA Response

EPA is obligated to comply with the confidential business information requirements specified in 40
CFR Part 2, subpart B. EPA believes, however, that there was considerable data and information in
the public record, including discussion of the rationale, methodologies and assumptions underlying
this rule, that provided a meaningful opportunity for public participation.
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Comment ID 316bEFR.087.009 vatorcoe 1.01

Author Name David Schlissel, et al Comment period

Organization Synapse obo Riverkeeper, Inc.

Data Availability

We were not able to gain access to critical analyses and data needed to evaluate the proposed Phase 11
Rule and the alternative regulatory options because this information has been designated as
"Confidential Business Information" ("CBI"). In particular, it is impossible to identify, let alone
assess the reasonableness of, the individual facility and firm level costs and reliability impacts of the
proposed rule and the alternative options because (1) we cannot determine which individual facilities
and firms would be affected by the alternative regulatory options and (2) there is insufficient non-CBI
information to allow any detailed plant or firm-specific assessment of the analyses provided by the
EPA. It also is impossible to assess how realistically the IPM models the effect of the various
regulatory options because so much of the underlying information has been designated CBI.

EPA Response
Please see EPA's response to comment 316bEFR.087.001.
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Comment ID 316bEFR.203.002 vater ot 1.01

Author Name Timothy J. Method Comment period

Organization Indiana Dept of Environmental

IDEM also invites EPA to further engage states in discussions of implementation so that it can better
reflect the realities faced by them.

EPA Response

EPA believes it has considered the concerns of States in today's final rule. Please see EPA's response
to comment 316bEFR. 023.001.
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Comment ID 316bEFR.209.001 vater ot 1.01

Author Name David E. Bailey Comment period

Organization Hunton & Williams obo Utility Water
Act Group

Authority to Submit Additional Comments

Upon examination of the materials in the rulemaking record, UWAG discovered that it was difficult
or impossible to understand some of EPA’s analysis, particularly its “case studies” that were used to
estimate the fish, eggs, and larvae lost to cooling water intake structures at certain facilities and its
economic analysis of the costs and benefits of various rulemaking alternatives. UWAG therefore
asked EPA for additional explanation of the reasoning underlying the proposed rule. EPA attempted
to respond to UWAG’s requests for information and made its consultants available for a number of
telephone conference calls during which UWAG?’s consultants asked questions about EPA’s analyses.
UWAG also submitted lists of written questions to EPA, and EPA supplied some materials in
response. Some of the documents from EPA arrived too late, however, to be of use in writing
comments for the August 7 deadline.

Accordingly, UWAG requested an extension of the filing deadline to address certain issues. EPA
responded by saying that EPA would use its best efforts to consider additional comments submitted
on or before August 21 , 2002, that addressed the following issues:

-UWAG’s assessment of EPA’s case studies, EPA’s estimate of biological losses associated with case
study facilities, and the Agency's estimate of the economic or other values associated with those
losses UWAG s assessment may include existing or new data for case study facilities and/or other
facilities in the same area as a case study facility.

-UWAG?’s assessment of the data and methods EPA used to develop estimates of baseline economic
losses, and to develop estimates of the benefits of various regulatory alternatives.

-Based on the above, supplementary comments on the appropriateness of using various methods and
data to estimate biological and economic losses and benefits during implementation of any Section
316(b) rules.

Letter, Geoffrey H. Grubbs, Director, EPA Office of Science and Technology, to Kristy A.N. Bulleit,
UWAG counsel, July 12, 2002.

EPA Response

EPA accepted and considered all comments. EPA considered those that were submitted after the
official close of the comment period to the extent it was able. Those comments were included in the
public rulemaking record.
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Comment ID 316bEFR.209.002 vater ot 1.01

Author Name David E. Bailey Comment period

Organization Hunton & Williams obo Utility Water
Act Group

UWAG Reserves the Right to Assert that EPA’s Reasoning was Inadequately Explained

Despite EPA’s efforts to explain the basis for its proposed rule UWAG has found it frustrating to try
to understand the sometimes cryptic documents that EPA used. Some of the questions raised in the
conference calls were not answered. Several of EPA’s consultants’ studies, especially those on the
case studies and those underlying the analysis of costs and benefits are not understandable. UWAG
has done the best it could in the time available for comments, but we still believe that EPA has not
entirely articulated the reasoning and basis for its proposed rule and that this falling might, depending
upon the outcome of this rulemaking, rise to the level of a legal deficiency.

That said, UWAG has the following limited comments on the materials most recently received from
EPA.

EPA Response

EPA has made substantial efforts to help explain the complex issues involved with 316(b), and done a
great amount of public outreach, including responding to comments, creating a publicly available
record and hosting conference calls. EPA notes that no specific questions were identified by the
commenter. The basis for today's final rule in explained in detail in the preamble, and in the
supporting records and documents.
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Comment ID 316bEFR.306.012 Matter Gotl 1.01

Author Name Doug Dixon & Kent Zammit Comment period

Organization EPRI

In addition to the conceptual flaws noted above and discussed herein, it has been almost impossible to
verify or check the implementation of the methodology EPA employed. We found it nearly
impossible in the amount of time available to track or find supporting documents in the docket, and
verify calculations of impingement and entrainment losses at the plant level by species, to waterbody
type and regional impingement and entrainment losses. Basically, we could not reproduce the
numbers presented by EPA, as for example, in tables X-6 through X-10.

EPA Response

EPA has made every effort to provide assistance to the public to access and understand data used to
support today's final rule.
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Comment ID 316bEFR.306.407 Matter Gotl 1.01

Author Name Doug Dixon & Kent Zammit Comment period

Organization EPRI

Comments on Material in "Section 3: Data Availability"

It is stated that Synapse was “not able to gain access to critical analyses and data” and therefore it was
“impossible to identify let alone assess ...individual facility and firm level costs...” We believe that it
was possible to “determine which individual facilities and firms would be affected by the alternative
regulatory options” on the basis of criteria given in the Federal Register [2] combined with utility
plant and unit information available in the public domain through, for example, the Utility Data
Institute.

EPA Response

This comment is not sufficiently clear to allow EPA to provide a response.
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Comment ID 316bEFR.309.002 vater ot 1.01

Author Name Aubrey D. McKinney & Paul E. Davis Comment period

Organization Tennessee Wildlife Association &
Tennessee Dept of Environment &
Conservation

We have only recently learned that the official comment deadline is June 2, 2003. However, because
of the importance of this issue, we request that our additional comments and recommendations be
accepted into the record as well.

TWRA and TDEC will be providing additional comments and recommendations with information
related to actual mitigation projects conducted under Section 316 (a & b) of the Federal Clean Water
Act. We will provide this recommendations in a timely manner.

EPA Response

EPA accepted and considered all comments. EPA considered those that were submitted after the
official close of the comment period to the extent it was able. Those comments were included in the
public rulemaking record.
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Comment ID 316bEFR.338.101 Matter Gotl 1.01

Author Name Mark F. Strickland Comment period

Organization PSEG Services Corp obo PSEG Power,
LLC

PSEG submitted with its comments (OW-2002-0049, 5-1.38 in the docket or 316bEFR.338 in this
database) Attachment A: "PSEG Submittals to USEPA in Connection with USEPA's Phase II 316(b)

Rulemaking."

EPA Response
EPA is in receipt of the attachment.
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Response to Public Comment

---National Pollutant Discharge Elimination System---
Regulations Addressing Cooling Water Intake Structures
for Phase Il Existing Facilities

(40 CFR Parts 9, 122, 123, 124, and 125)

Subject Matter Code |
2.0

Legal Authority and Purpose of Today’s
Proposal
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Comment ID 316bEFR.206.017 Matter Gotl 2.0

Legal Authority and Purpose of Today’s

Author Name Reed Super Proposal

Organization Riverkeeper

CLOSED-CYCLE COOLING REDUCES WATER WITHDRAWALS AND FISH KILLS BY AN
ORDER OF MAGNITUDE OR GREATER AND IS THEREFORE NECESSARY TO MINIMIZE
IMPACT.

1. Capacity is the Critical Factor in Minimizing Adverse Environmental Impact.
CWA section 316(b) requires minimization of adverse environmental impact (AEI):

the location, design, construction, and capacity of cooling water intake structures [must] reflect the
best technology available for minimizing adverse environmental impact. <FN 57>

The amount of water withdrawn by an intake is directly related to — and is the critical determinant of
— the extent of adverse environmental impact. Consequently, section 316(b) requires a minimization
of intake capacity.

Footnotes
57 33 U.S.C. § 1326(b) (emphasis added).

EPA Response
See preamble to the final rule, particularly sections 111, VII, and VIII, and supporting documents.
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Response to Public Comment

---National Pollutant Discharge Elimination System---
Regulations Addressing Cooling Water Intake Structures
for Phase Il Existing Facilities

(40 CFR Parts 9, 122, 123, 124, and 125)

Subject Matter Code |
2.01

Authority to modify 40 CFR
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Comment ID 316bEFR.337.001 vater e 2.01

Author Name Elsie N. Zoli Authority to modify 40 CFR

Organization Goodwin Procter obo Entergy

THE NODA, WHICH WOULD APPLY 316(B) TO EXISTING ELECTRIC-GENERATING
STATIONS, IS ULTRA VIRES.

As Entergy discussed in its initial comments, the single-sentence mandate of 316(b) provides in its
entirety:

Any standard established pursuant to section [301] or section [306] and applicable to a point source
shall require that the location, design, construction, and capacity of cooling water intake structures
reflect the best technology available for minimizing adverse environmental impact.

CWA, 316(b), 33 U.S.C. 326(b).

In the NODA, EPA does not respond to Entergy’s initial comments questioning EPA’s purported
“legal authority” for the Rule. See 67 Fed. Reg. at 17124-27; 68 Fed. Reg., passim. Rather, EPA
merely asserts without support that it intends to implement the Rule through N/SPDES permits.<FN
2>

Section 316(b) Does Not Apply to Existing Facilities, Absent Significant Modification of Such
Facilities’ CWISs.

Section 316(b), by its express terms, is not applicable to existing facilities with CWISs.<FN 3>
Rather, 316(b) mandates a one-time, pre-construction review of the “location, design, construction,
and capacity” of a CWIS. See CWA 316(b), 33 U.S.C. 1326(b) (emphasis supplied). All of these
terms - whether the “location,” “design,” “construction" or “capacity” -correlate to initial construction
of CWIS, but are not reasonably applicable once construction has been completed. As such, they
cannot reasonably be construed as parameters subject to ongoing post-construction review. Further,
they must be considered together, as the conjunction “and” requires, undermining EPA’s selective
reliance on ‘‘capacity” to support the Rule and the NODA.

The structure of the Act, particularly the absence of ongoing enforcement mechanisms for 316(b),
confirms that 316(b) is a one-time, pre-construction provision. EPA has no right to enforce 316(b)
after a pre-construction determination is made (as already has occurred for every existing facility).
See CWA 309(a), 33 U.S.C. 0 1319(a) (indicating that EPA may enforce in a state-issued permit only
33 U.S.C. 1311, 1312, 1316, 1317, 1318, 1328 or 1345, not 1326); CWA 309(b), 33 U.S.C. 1319(b)
(federal enforcement coincident with 1319(a)). Likewise, the citizen-suit provisions of the Act
contemplate enforcement of ongoing discharge limitations, but not the pre-construction concerns of
316(b). See CWA 505(a, 1), 33 U.S.C. 1365(a, f) (allowing citizens enforcement only of effluent
limitations, or EPA or state orders relating to effluent limitations, and specifically defining effluent
limitation without reference to 33 U.S.C. 1326(b)). This absence of enforcement mechanisms for
316(b) is irreconcilable with a continuing N/SPDES requirement or effluent limitation, for which
EPA and citizens retain considerable enforcement rights.
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Rather, the structure and language of 316(b) mirrors the pre-construction mandates of the National
Environmental Policy Act, 42 U.S.C. 4331, et seq. (“NEPA”), and any number of state analogues.
See, e.g., 42 U.S.C. 4332 (requiring, for “major Federal actions” significantly affecting the quality of
human environment, an assessment of “environmental impacts” and “adverse environmental effects,”
among other factors); 40 C.F.R. 1508.18 (defining “major Federal action” to include “approval of
specific projects, such as construction or management activities . . . .”); State Environmental Quality
Review Act (“SEQRA”), N.Y. Envtl. Conserv. Law 8-0109(2) (requiring an assessment for any action
that may have significant adverse effect on environment); 6 N.Y.C.R.R. 617.2(b)(l) (defining action
to include “projects or physical activities, such as construction or other activities, that may affect the
environment by changing the use, appearance, or condition of a natural resource or structure . . . .”).
The gravamen of these laws - each similar to 316(b) - is that they apply to proposed projects or certain
qualifying expansions, not to existing facilities.

The clarity of the Act avoids any need to consult the legislative history. Nonetheless, it is clear from
that history that Congress never contemplated that the “location, design, construction, and capacity”
of CWISs for electric-generating stations - infrastructure that may cost tens to hundreds of millions of
dollars to locate, design and construct - would be subject to relocation, redesign, reconstruction and
reconfiguration at every five-year N/SPDES-permit-renewal cycle. See CWA 316(b), 33 U.S.C.
1326(b) (emphasis supplied). More particularly, in 1971, then-Senator Charles Mathias asked then-
Senator Edmund Muskie, a 316(b) proponent, whether, in light of the EPA’s attempts to require “new
steam electric power plants” to build cooling towers, every power facility “to be built anywhere in the
United States in the future would have a cooling tower.” 117 Cong. Rec. 38855 (1971) (statement of
Senator Mathias) (emphasis supplied). Senator Mathias’s question demonstrates that Congress
understood that, at the time of 316(b)’s enactment, 316(b) was limited to new facilities, i.e., those
“new” facilities “to be built” sometime “in the future.” Id. (emphasis supplied). Senator Muskie did
not disagree, undoubtedly because he also believed that 316(b) did not apply to existing facilities.

Footnotes

2 EPA implicitly has recognized that 316(b) does not fall within the legal limits of EPA’s (or states’) authorization to issue
N/SPDES permits under 402 of the CWA. See, e.g., 67 Fed Reg. at 17125 (“N/SPDES permits restrict the types and
amounts of pollutants, including heat, that may be discharged from various industrial, commercial, and other sources of
wastewater.”) (emphasis supplied). Likewise, EPA implicitly has recognized that 316(b) does not fall within the legal limits
of 301 or 306, both of which solely govern discharges. See, e.g., 67 Fed. Reg. at 17125 (“Section 306 of the CWA requires
that EPA establish discharge standards for new sources.”) (emphasis supplied); id. (“Sections 301,304, and 306 of the CWA
require that EPA develop technology-based effluent limitations guidelines and new source performance standards that are
used as the basis for technology-based minimum discharge requirements in wastewater discharge permits.”) (emphasis
supplied). Rather, EPA maintains that 316(b) is “closely linked” to “several of the core elements” ofthe N/SPDES permit
program to support EPA’s otherwise groundless contention that every existing electric-generating station, at each five-year
permit-renewal, is subject to 316(b). See 67 Fed. Reg. at 17125.

3 Substantial reconstruction or expansion of a CWIS, including at an existing facility, may trigger reconsideration under
316(b), consistent with the EPA’s 316(b) regulations for new facilities.

EPA Response

See preamble to the final rule, particularly sections I1I, VII, and VIII. In addition, EPA disagrees that
there is an absence of enforcement mechanisms applicable to section 316(b) requirements. As
discussed in the preamble, this rule properly requires implementation of CW A section 316(b)
standards through CWA section 402 permits. As such, all CWA enforcement authority applicable to
NPDES permit requirements, including the authority to enforce the requirements of the CWA are
available to enforce section 316(b) requirements. EPA further maintains the plain language of 316(b)
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distinguishes it from NEPA.
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Comment ID 316bEFR.337.004 Vater ot 2.01

Author Name Elsie N. Zoli Authority to modify 40 CFR

Organization Goodwin Procter obo Entergy

THE NODA IS PROCEDURALLY FLAWED.

As discussed below, EPA has failed to include in the NODA several documents, studies and analyses
that EPA will rely on or consult in promulgating a final rule, precluding meaningful public comment.

The Administrative Procedure Act (“APA”), particularly the APA’s public-comment period for
proposed rulemaking, is designed to provide sufficient information and opportunity for meaningful
comment by affected entities. 5 U.S.C. 553(b)(3); see, e.g., Connecticut Light & Power Co. v. NRC,
673 F.2d 525,530 (D.C. Cir.), cert. denied 439 U.S. 835 (1982) (“The purpose of the comment period
is to allow interested members of the public to communicate information, concerns, and criticisms to
the agency during the rulemaking process.”). Because technical interpretations and decisions by an
agency often, as is the case here, drive the rulemaking process, it is fundamental that an agency must
“identify and make available technical studies and data that it has employed in reaching the decisions
to propose particular rules.” Id.

Failure to reveal even portions of the technical basis for a proposed rule in time to allow for
meaningful comment is procedural error sufficient to invalidate the resulting rule. See, e.g., Sierra
Club v. Costle, 657 F.2d 298,397 n.484 (D.C.Cir.1981); National Crushed Stone Association v. EPA,
601 F.2d 11 1, 117 (4th Cir. 1979), reversed on other grounds, 449 US. 64, 101 S.Ct. 295,66 L.Ed.2d
268 (1980); United States v. Nova Scotia Food Products Corn., 568 F.2d 240 (2d Cir. 1977); Home
Box Office. Inc. v. FCC, 567 F.2d 9, 55 (D.C.Ck.), cert. denied, 434 U.S. 829, 98 S.Ct. 111,54
L.Ed.2d 89 (1977); Portland Cement Association v. Ruckelshaus, 486 F.2d 375,392 (D.C.Cir.1973),
cert. denied, 417 U.S. 921 (1974). As evidenced by the NODA, the EPA has yet to complete studies,
calculations and a peer review of central importance to the Rule; has correspondingly failed to publish
the results and findings; and, therefore, has denied Entergy and other interested members of the public
the opportunity to critique and comment upon those matters.

Specific incomplete and/or undisclosed technical information on which EPA suggests it will rely in
promulgating the proposed Rule are numerous, and include the following:

- EPA acknowledges that it has not completed its analysis of the potential economic and operational
impacts of the various regulatory options considered in the NODA, including the preferred option.
See 68 Fed. Reg. at 13530 n.8 (“EPA is currently completing additional IMP runs and will develop
analyses of both options using both base cases.”).

- EPA has not undertaken planned peer review of Chapter A7: Entrainment Survival Analysis of the
Section 316(b) Phase II Existing Facilities Rule (“Entrainment Survival Analysis”) - the document in
which EPA rejects the entrainment survival data established by multiple facilities. Instead, EPA
concludes that a zero percent entrainment survival default assumption is proper. See 68 Fed. Reg. at
13541.

- EPA has not yet examined other new information suggesting site-specific factors may affect other
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costs of retrofitting wet towers at existing power plants. See 68 Fed. Reg. at 13527.

- EPA intends to expand the Tampa Bay case study used in the Rule, but has not completed or made
available the results of the revised study. See 68 Fed. Reg. at 13543.

- EPA has yet to complete its review of 18 surfacewater-valuation studies that will impact the
Agency’s treatment of non-use and use values in the Rule. See 68 Fed. Reg. At 13575.

- EPA admits that it has not analyzed all options, but seeks to reserve the right to promulgate said
options without publicizing the results of such an analysis. See 68 Fed. Reg. at 13528 ('"EPA would
use the same methodology as described in Chapter B3 of the EBA [as amended in this NODA] to
analyze other options not explicitly analyzed in this NODA if they were chosen for promulgation.").

The individual and cumulative effects of EPA's failure to undertake, complete and publish the studies
and analyses listed above prevents interested parties, such as Entergy, from critiquing and
commenting upon technical determinations that EPA admits will influence the final Rule. 5 U.S.C.
553(b)(3); see, e.g., Portland Cement Association v. Ruckelshaus, 486 F.2d 375,392 (D.C.Cir.1973)
(finding "critical defect in the decisionmaking process" in the inability of petitioners to obtain in
timely fashion the test results and procedures which "formed a partial basis" for the rule under
challenge).

In particular, EPA's failure to timely conduct and publish the results of its anticipated peer review of
its Entrainment Survival Analysis, see 68 Fed. Reg. at 13541, the outcome of which EPA presumes
will support its decision to reject the findings of site-specific entrainment studies in favor of a default
assumption of zero percent survival, illustrates the degree to which EPA's failures to complete and
disclose in the NODA the technical analysis and review on which the Rule will be grounded
impermissibly denies Entergy and other interested parties the opportunity to critique and comment on
technical issues of central importance to the proposed Rule.

As discussed herein, Entergy firmly supports the use of site-specific entrainment survival data in
individual 316(b) determinations and believes that there is simply no justifiable reason for EPA's
wholesale rejection of the accumulated entrainment data that the Entergy facilities and others would
intend to use for the purpose of establishing compliance with performance standards. Entergy also
believes that, having rejected the numerous individual studies establishing entrainment survival rates
of up to 100%, there is similarly no justifiable basis for the EPA to adopt a zero percent survival
assumption. EPA’s decisions have the effect of profoundly distorting the national benefits analysis
<FN 6> To justify its decision, EPA invokes an anticipated “external peer review” (the results of
which EPA presumes) that it “‘plans to conduct” of the document by which it has rejected all 36
studies in favor of the zero percent survival assumption. However, such review has not been
undertaken. The results of such review have not been noticed. No opportunity has been given for
comment and critique of this “planned external peer review,” as a foundation for an EPA decision that
unquestionably impacts the national benefits analysis of the Rule.

Footnotes

6 Where the benefits of the Rule with respect to commercial fishing are defined as "the increase in gross revenue that would

be expected if all impingement and entrainment impacts were eliminated," see 68 Fed. Reg. At 13547, use of a default zero-

percent entrainment survival rate causes any entrainment survival (which multiple studies have calculated as high as 70%) to
be improperly counted as a "benefit" of the Rule.

Response to Public Comment: CWA Section 316(b) Phase Il Existing Facility Rule--Final Page 162 of 5143
Subject Matter: 2.01--Authority to modify 40 CFR Monday, March 29, 2004



EPA Response

EPA provided adequate notice of the final rule and its bases and therefore, EPA has complied with the
Administrative Procedure Act’s requirements and due process requirements.

EPA published the proposed rule on April 9, 2002, and made the supporting records and technical
development documents available to the public. EPA published the NODA on March 19, 2003, along
with support documents to update the data, information, and rulemaking process for the public
consideration. In addition, as described in detail in section III of the preamble to the final rule, EPA
has conducted extensive public outreach throughout this rulemaking and the Phase I rulemaking that
preceded it, including holding or participating in stakeholder meetings, forums, workshops, and
technical symposiums. Further, in a concerted effort to respond to a questions concerning the data
and analyses that EPA developed as part of the Phase II proposal, EPA held a number of conference
calls with multiple stakeholders to clarify issues and generally provide additional information. To
supplement these verbal discussions, EPA drafted three supporting documents: one that explained the
methodology EPA used to calculate entrainment rates; and two others that provided specific examples
of how EPA applied this methodology to calculate benefits for the proposed rule. In addition, EPA
prepared written responses to all questions submitted by the stakeholders involved in the initial
conference calls. Thus, EPA has made substantial efforts to make information available, be
responsive to inquiries, and to generally provide reasonable notice regarding this rulemaking. EPA
notes that given the complex technical issues addressed in this rule, and the variety of comments and
information developed and received, final rule development has been very dynamic. For example,
much of the information presented in the NODA was generated based on comments on the proposal.
Throughout this process and to the extent consistent with the defined schedule under the consent
decree, EPA has provided reasonable notice of, and access to, available information and how the
Agency anticipated using such information, particularly with respect to the core aspects of the rule,
including the scope of the rule, the basic options proposed and considered, and the performance
standards. EPA notes that the Agency received a significant number of substantive comments (i.e.,
estimated in excess of 3000 distinct comments) in response to the public notice provided in the
proposal and NODA.

With regard to EPA’s peer review of its assessment of entrainment survival data, EPA notes that EPA
initial findings were fully described and discussed in the proposal and NODA. The peer review
process was sought to gain an additional level of review of these data. EPA also notes that the final
rule allows for consideration of an entrainment survival rate other than zero based on a study
approved by the Director where a facility is seeking a site-specific determination of BTA.

EPA provided adequate notice of the methodologies it used to assess cost and benefits in the proposal,
the NODA, and supporting documents.
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Response to Public Comment

---National Pollutant Discharge Elimination System---
Regulations Addressing Cooling Water Intake Structures
for Phase Il Existing Facilities

(40 CFR Parts 9, 122, 123, 124, and 125)

Subject Matter Code |
2.03

Purpose of Rule (General, incl. bckgrd.,
history)
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Comment ID 316bEFR.025.006 vatorcoe 2.03

Author Name Michael J. Wallace Purpose of Rule E]?s‘igf;;il’ incl. bekgrd.,

Organization Constellation Energy Group

The former guidance and regulations required site-specific considerations. There is no basis to change
EPA’s and Congress’s 30-year record that recognizes consideration of site-specific factors.

EPA Response

Today's final rule includes a site-specific compliance alternative. Please see § 125.94(a)(5).
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Comment ID 316bEFR.038.005 vatorcoe 2.03

Author Name Peter Duncan Purpose of Rule E]Cias(igf;;il, incl. bekgrd.,

Organization NY State Dept of Environmental
Conservation, Office of Natural
Resources

We support and agree with EPA’s recognition that the primary focus for Phase Il performance
standards for existing facilities is the goal of reducing specifically aquatic impacts, and fish mortality.

EPA Response
EPA appreciates the support of the New York Department of Environmental Conservation.
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Comment ID 316bEFR.206.005 vatorcoe 2.03

Purpose of Rule (General, incl. bckgrd.,

Author Name Reed Super history)

Organization Riverkeeper

CWA SECTION 316(B) REQUIRES BEST TECHNOLOGY AVAILABLE

Section 316(b) of the 1972 Federal Water Pollution Control Act amendments (“Clean Water Act,”
“CWA” or the “Act”) <FN 21> provides:

Cooling water intake structures

Any standard established pursuant to [Section 301 or Section 306 of the Act] and applicable to a point
source must require that the location, design, construction, and capacity of cooling water intake
structures reflect the best technology available for minimizing adverse environmental impact. <FN
22>

Congress enacted the requirement in response to a number of well-profiled fish kills at power plants
in the early 1970s. <FN 23> In fact, during debate over the Clean Water Act, Senator Buckley cited
with approval two newspaper articles reporting a decision of the Atomic Energy Commission (AEC)
to require Consolidated Edison to install closed cycle cooling at Indian Point. <FN 24> The articles
noted that the plants withdrew massive amounts of water from the Hudson River, entraining
thousands of organisms per minute, and that the AEC had ordered Con Ed to stop removing such
large volumes of water from the River and to install cooling towers in order to abate these massive
fish kills. <FN 25>

Footnotes
21 33 U.S.C.§§ 1251-1387.

22 33 U.S.C. § 1326(b).

23 See supra p. 2-4. See also Clark and Brownell, Electric Power Plants in the Coastal Zone: Environmental Issues (1973),
p- V-8, tbl. V-B. See also New York Times Abstracts, August 16, 1972, p. 41, col. 1 (“massive fish kill in Apr at Millstone
Point nuclear power complex”).

24 Senate Com. on Pub. Works. A Legislative History of the Water Pollution Control Act Amendments of 1972, 93d
Cong., 1st Session, at 196-197 (1973.) See also In the Matter of: Carolina Power & Light Company (Brunswick Steam
Electric Plant), USEPA, Decision of the General Counsel, EPA GCO 41 (June 1, 1976) at fn. 10.

25 1d.

EPA Response

Please see the preamble to today's final rule and other documents in this record for an explanation of
why EPA did not select the closed-cycle cooling for all facilities option.

Response to Public Comment: CWA Section 316(b) Phase Il Existing Facility Rule--Final Page 167 of 5143
Subject Matter: 2.03--Purpose of Rule (General, incl. bckgrd., history) Monday, March 29, 2004



Comment ID 316bEFR.206.007 Vater ot 203

Purpose of Rule (General, incl. bckgrd.,

Author Name Reed Super history)

Organization Riverkeeper

HISTORY OF CWIS REGULATION

EPA has established effluent limitations under CWA Section 301 for existing sources in each of the
industry categories which are major users of cooling water. <FN 33> However, none of these
standards address cooling water intake structures. Unlike other sources of degradation to aquatic
ecosystems controlled under the 1972 Clean Water Act amendments (such as discharges of
pollutants), cooling water intake structures have uniquely avoided nationally uniform limitations.
Instead, regulation of cooling water intake structures has long been relegated to ad hoc determination
by individual permit writers exercising best professional judgment.

In 1976, EPA chose to promulgate a single regulation under Clean Water Act section 316(b), codified
at 40 C.F.R. Part 402 <FN 34> and applicable to all categories of point sources, rather than include a
section 316(b) provision within all individual effluent limitations guidelines and new source
performance standards under sections 301 and 306.

The operative section of the 1976 regulation, provided in full:

The information contained in the Development Document <FN 35> shall be considered in
determining whether the location, design, construction and capacity of a cooling water intake
structure of a point source subject to standards established under section 301 or 306 reflect the best
technology available for minimizing adverse environmental impact. <FN 36>

In 1977, the United States Court of Appeals for the Fourth Circuit remanded the regulation back to
EPA because EPA had violated the Administrative Procedure Act by failing to either publish the
Development Document in the Federal Register or properly incorporate it by reference. <FN 37> As
a result, the court did not address the validity of the regulation on substantive grounds. EPA
subsequently withdrew the regulation, <FN 38> and although it reserved space in the Code of
Federal Regulations, had not promulgated or proposed a new cooling water intake structure regulation
until its December 18, 2001 publication of the Phase I new facility rule. The present proposal is
EPA’s first proposed rule for new facilities since the 1976 regulation was set aside and then
withdrawn in 1979.

In the absence of federal regulations, section 316(b) determinations have typically involved
individualized ecological assessment and determination of best technology available for each
proposed or renewed cooling water intake structure. This lack of categorical standards has resulted in
uneven and conflicting regulation as well as enormous, unnecessary aquatic mortality, which runs
contrary to the goals of the Clean Water Act and the direct mandate of section 316(b). The
individualized assessments have typically relied on narrow and inaccurately applied population
models, and have ignored other impacts on ecosystem health.

For 30 years, industry has used the threat of litigation and a variety of dubious interpretations of
section 316(b) to avoid the imposition of BTA. A favorite strategy of industry is to threaten state
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permitting agencies with litigation in order to obtain a compromise settlement for limited mitigation
or data gathering and study, rather than installing best technology. Even with extensive data
collection, there has been continued disagreement among industry, permitting agencies, and
environmental groups over ecological impacts.

The multiplicity of these individual determinations and the combination of ecological and
mathematical/statistical expertise necessary to determine the complex population dynamics for
individual species has granted industry a critical strategic advantage because of superior resources in
these proceedings. This advantage is a key component in industry’s strategy to avoid national
technology based regulations. Industry’s most common analytical tools in these individualized
technical determinations are density-dependent models of fisheries populations. Cooling water users
have for decades used arguments based on density-dependence to justify the destruction of large
numbers of fish and crustaceans via impingement and entrainment at their CWISs. In many critical
cases, mathematical models of density dependent compensation these models have been misapplied.
As just one example, industry has misapplied commonly-used Ricker curves, originally developed for
salmonid fisheries with intense competition for spawning space, is misapplied to the entrainment of
other species which lack such intense competition. <FN 39> More fundamentally, typical
compensation analysis relies on an ecologically baseless concept of “surplus production” which
dismisses the ecological value of the tens of millions of fish which are a critical base of the food chain
whether or not they grow to adulthood — even though their predators may be populated at far below
their historic values.

On January 19, 1993, Riverkeeper, Inc. <FN 40> and a coalition of individuals and environmental
organizations sued EPA in the United States District Court for the Southern District of New York, to
obtain an order directing EPA to promulgate new cooling water intake regulations. Riverkeeper, Inc.,
et al v. Whitman, U.S.D.C., S.D.N.Y., Case No. 93 Civ 0314 (AGS). <FN 41> In 1995, plaintiffs
and EPA agreed to a consent decree which among other things set forth a timetable by which EPA
would take final action on regulations to implement Section 316(b). <FN 42> Under the consent
decree entered by the court in 1995, EPA was required to propose regulations implementing Section
316(b) for all facilities no later than July 2, 1999, and to take final action with respect to the
regulations no later than August 13, 2001.

EPA subsequently moved to amend the Consent Decree, claiming it was unable to meet the deadlines.
<FN 43> Although the court found that EPA’s “explanations for its previous delays do not justify
modification of the Consent Decree,” it extended the proposal deadline, on the ground that “the public
interest does require that the Decree be modified to enable EPA to produce a sound Regulation.” <FN
44> Pursuant to an amended consent decree entered by the Court in October 2000, EPA is now
required to promulgate 316(b) regulations in three phases according to the following schedule:

Phase I (new facilities)
-final rule due 11-9-01

Phase II (existing large power plants)
-draft rule due 2-28-02
-final rule due 8-23-03

Phase III (existing small power plants and other facilities)
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-draft rule due 6-15-03
-final rule due 12-15-04

As required by the amended consent decree, EPA Administrator Christine Whitman signed the final
Phase I regulation for new facilities on November 9, 2001 and the Federal Register published it on
December 18, 2001. <FN 45> Both industry and environmental stakeholders, including Riverkeeper
and other signatories to this comment have challenged the Phase I regulation on various grounds in
distinct but consolidated cases, Riverkeeper, et al; Utility Water Act Group, et al, v. USEPA, U.S.
Court of Appeals for the Second Circuit, Case No. 02-4005(L).

Footnotes

33 See, e.g., Steam and Electric Power Generating: 40 C.F.R. Part 423; Pulp, Paper and Paperboard: 40 C.F.R. Part 430,
as amended 42 Fed. Reg. 13198 (January 6, 1977); Petroleum Refining: 40 C.F.R. Part 419.

34 Former 40 C.F.R. §§ 402.10-402.12 (1976).

35 USEPA, Development Document for Best Technology Available for the Location, Design, Construction and Capacity of
Cooling Water Intake Structures for Minimizing Adverse Environmental Impact, 1976.

36 Former 40 C.F.R. § 402.12 (1976). The remainder of the regulations contained a statement of scope and certain
definitions. Former 40 C.F.R. §§ 402.10, 402.11(1976). See VEPCO, 566 F.2d at 448.

37 Appalachian Power Co. v. Train, 566 F.2d 451 (4th Cir. 1977).
38 See 44 Fed. Reg. 32956 (June 7, 1979).

39 See e.g. Draft Environmental Impact Statement for State Pollutant Discharge Elimination System Permit Renewal for
Bowline Point 1 & 2, Indian Point 2 & 3 and Roseton 1 & 2 Steam Generating Stations, December 1999, Appendix VI-4-B,
relying on Ricker models to estimate the impact of entrainment on Atlantic tomcod young.

40 At that time, Riverkeeper was known as Hudson Riverkeeper Fund, Inc.

41 The plaintiffs in the lawsuit are Riverkeeper, Inc., Alex Matthiessen, a/k/a The Hudson Riverkeeper; Maya K. van
Rossum, a/k/a The Delaware Riverkeeper; Terrance E. Backer, a/k/a, The Soundkeeper; John Torgan, a/k/a the Narragansett
Baykeeper; Joseph E. Payne, a/k/a The Casco BayKeeper; Jonathan Kaplan, a/k/a The San Francisco Baykeeper; Sue
Joerger, a/k/a The Puget Soundkeeper, Steven E. Fleischli, a/k/a the Santa Monica BayKeeper, Andrew Willner, a/k/a The
New York/New Jersey Baykeeper, The Long Island Soundkeeper Fund, Inc., the New York Coastal Fishermen's Association,
Inc. and the American Littoral Society, Inc. The case was previously captioned as Cronin v Browner.

42 Fifty-six individual power companies and three power industry associations sought to intervene in the lawsuit. Judge
Allen G. Schwartz denied the utilities’ motion to intervene, finding that they had failed to meet the standards for either
mandatory or permissive intervention under Federal Rules of Civil Procedure 24(a)(2) and 24(b). Cronin v. Browner, 898
F.Supp. at 1056-1057.

43 Cronin v. Browner, 90 F.Supp.2d 364, 368 (S.D.N.Y. 2000).

44 1d. at 372.

45 66 Fed. Reg. 65256.

EPA Response

No response necessary.
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Comment ID 316bEFR.404.005 vatorcoe 2.03

Purpose of Rule (General, incl. bckgrd.,

Author Name Reed Super history)

Organization Riverkeeper, Inc.

CWA SECTION 316(B) REQUIRES BEST TECHNOLOGY AVAILABLE

Section 316(b) of the 1972 Federal Water Pollution Control Act amendments ("Clean Water Act,"
"CWA" or the "Act") <FN 21> provides:

Cooling water intake structures

Any standard established pursuant to [Section 301 or Section 306 of the Act] and applicable to a point
source must require that the location, design, construction, and capacity of cooling water intake
structures reflect the best technology available for minimizing adverse environmental impact.<FN 22>

Congress enacted the BTA requirement in response to a number of well-profiled fish kills at power
plants in the early 1970s. <FN 23> In fact, during debate over the Clean Water Act, Senator Buckley
cited with approval two newspaper articles reporting a decision of the Atomic Energy Commission
(AEC) to require Consolidated Edison to install closed cycle cooling at Indian Point.<FN 24> The
articles noted that the plants withdrew massive amounts of water from the Hudson River, entraining
thousands of organisms per minute, and that the AEC had ordered Con Ed to stop removing such
large volumes of water from the River and to install cooling towers in order to abate these massive
fish kills.<FN 25>

Footnotes
2133 U.S.C. QQ 1251-1387.

2233 U.S.C. 3 1326(b).

23 See supra p. 2-4. See also Clark and Brownell, Electric Power Plants in the Coastal Zone: Environmental Issues (1973),
p. V-8, tbl. V-B. See also New York Times Abstracts, August 16, 1972,p. 4 1, col. 1 (“massive fish kill in Apr at Millstone
Point nuclear power complex”).

24 Senate Com. on Pub. Works. A Legislative History of the WaterPollution ControlAct Amendments of 1972,93 d Cong:,
Ist Session, at 196-197 (1973.) See also In the matter of Carolina Power & Light Company (Brunswick Steam Electric
Plant), USEPA, Decision of the General Counsel, EPA GCO 41 (June 1, 1976) at fn. 10.

25 1d.

EPA Response

Please see the preamble to today's final rule and other documents in this record for an explanation of
why EPA did not select the closed-cycle cooling for all facilities option.
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Comment ID 316bEFR.404.007 vatercoe 2.03

Purpose of Rule (General, incl. bckgrd.,

Author Name Reed Super history)

Organization Riverkeeper, Inc.

HISTORY OF CWIS REGULATION

EPA has established effluent limitations under CWA Section 301 for existing sources in each of the
industry categories which are major users of cooling water.<FN 32> However, none of these
standards address cooling water intake structures. Unlike other sources of degradation to aquatic
ecosystems controlled under the 1972 Clean Water Act amendments (such as discharges of
pollutants), cooling water intake structures have uniquely avoided nationally uniform limitations.
Instead, regulation of cooling water intake structures has long been relegated to ad hoc determination
by individual permit writers exercising best professional judgment.

In 1976, EPA chose to promulgate a single regulation under Clean Water Act section 316(b), codified
at 40 C.F.R. Part 402<FN 33> and applicable to all categories of point sources, rather than include a
section 316(b) provision within all individual effluent limitations guidelines and new source
performance standards under sections 301 and 306.

The operative section of the 1976 regulation, provided in full:

The information contained in the Development Document <FN 34> shall be considered in
determining whether the location, design, construction and capacity of a cooling water intake
structure of a point source subject to standards established under section 301 or 306 reflect the best
technology available for minimizing adverse environmental impact.<FN 35>

In 1977, the United States Court of Appeals for the Fourth Circuit remanded the regulation back to
EPA because EPA had violated the Administrative Procedure Act by failing to either publish the
Development Document in the Federal Register or properly incorporate it by reference.<FN 36> As a
result, the court did not address the validity of the regulation on substantive grounds. EPA
subsequently withdrew the regulation, <FN 37> and although it reserved space in the Code of Federal
Regulations, had not promulgated a new cooling water intake structure regulation until its December
18, 2001 publication of the Phase I new facility rule. The present proposal is EPA's first proposed rule
for existing facilities since the 1976 regulation was set aside and then withdrawn in 1979.

In the absence of federal regulations, section 316(b) determinations have typically involved
individualized ecological assessment and determination of best technology available for each
proposed or renewed cooling water intake structure. The lack of categorical standards has resulted in
uneven and conflicting regulation as well as enormous, unnecessary aquatic mortality, which runs
contrary to the goals of the Clean Water Act and the direct mandate of section 316(b). The
individualized assessments have typically relied on narrow and inaccurately applied population
models, and have ignored other impacts on ecosystem health.

For 30 years, industry has used the threat of litigation and a variety of dubious interpretations of
section 316(b) to avoid the imposition of BTA. A favorite strategy of industry is to threaten state
permitting agencies with litigation in order to obtain a compromise settlement for limited mitigation
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or data gathering and study, rather than installing best technology. Even with extensive data
collection, there has been continued disagreement among industry, permitting agencies, and
environmental groups over ecological impacts.

The multiplicity of these individual determinations and the combination of ecological and
mathematical/statistical expertise necessary to determine the complex population dynamics for
individual species has granted industry a critical strategic advantage because of superior resources in
these proceedings. This advantage is a key component in industry’s strategy to avoid national
technology based regulations. Industry’s most common analytical tools in these individualized
technical determinations are density-dependent models of fisheries populations. Cooling water users
have for decades used arguments based on density-dependence to justify the destruction of large
numbers of fish and crustaceans via impingement and entrainment at their CWISs. In many critical
cases, mathematical models of density dependent compensation these models have been misapplied.
As just one example, industry has misapplied commonly-used Ricker curves, originally developed for
salmonid fisheries with intense competition for spawning space, is misapplied to the entrainment of
other species which lack such intense competition.<FN 38> More fundamentally, typical
compensation analysis relies on an ecologically baseless concept of “surplus production” which
dismisses the ecological value of the tens of millions of fish which are a critical base of the food chain
whether or not they grow to adulthood -even though their predators may be populated at far below
their historic values.

On January 19, 1993, Riverkeeper, Inc.<FN 39> and a coalition of individuals and environmental
organizations sued EPA in the United States District Court for the Southern District of New York, to
obtain an order directing EPA to promulgate new cooling water intake regulations. Riverkeeper, Inc.,
et al v. Whitman, U.S.D.C.,

S.D.N.Y., Case No. 93 Civ 0314 (AGS).<FN 40> In 1995, plaintiffs and EPA agreed to a consent
decree which among other things set forth a timetable by which EPA would take final action on
regulations to implement Section 316(b).<FN 41> Under the consent decree entered by the court in
1995, EPA was required to propose regulations implementing Section 316(b) for all facilities no later
than July 2, 1999, and to take final action with respect to the regulations no later than August 13,
2001.

EPA subsequently moved to amend the Consent Decree, claiming it was unable to meet the
deadlines.<FN 42> Although the court found that EPA’s “explanations for its previous delays do not
justify modification of the Consent Decree,” it extended the proposal deadline, on the ground that
“the public interest does require that the decree be modified to enable EPA to produce a sound
Regulation." <FN 43> The amended consent decree requires EPA to take final action on its Phase 11
regulation by February 16, 2004.

Footnotes

32 See, e.g., Steam andElectric Power Generating: 40 C.F.R. Part 423; Pulp, Paper and Paperboard: 40 C.F.R. Part 430, as
amended 42 Fed. Reg. 13198 (January 6, 1977); Petroleum Refining: 40 C.F.R. Part 419.

33 Former 40 C.F.R. $0 402.10-402.12(1976).

34 USEPA, Development Documen tfor Best Technology Availablefor the Location, Design, Construction and Capacity of
Cooling Water Intake Structures for Minimizing Adverse Environmental Impact, 1976.
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35 Former 40 C.F.R. 5 402.12 (1976). The remainder of the regulations contained a statementof scope and certain
definitions. Former 40 C.F.R. 402.10,402.11(1976). See VEPCO, 566 F.2d at 448.

36 Appalachian Power Co. v. Train, 566 F.2d 451 (4th Cir. 1977).
37 See 44 Fed. Reg. 32956 (June 7, 1979).

38 See e.g. Draft Environmental Impact Statement for State Pollutant Discharge Elimination System Permit Renewal for
Bowline Point 1 & 2, Indian Point 2 & 3 and Roseton 1 & 2 Steam Generating Stations, December 1999, Appendix VI-4-B,
relying on Ricker models to estimate the impact of entrainment on Atlantic tomcod young.

39 At that time, Riverkeeper was known as Hudson Riverkeeper Fund, Inc.

40 The plaintiffs in the lawsuit are Riverkeeper, Inc., Alex Matthiessen, a/k/a The Hudson Riverkeeper; Maya K. van
Rossum, a/k/a The Delaware Riverkeeper; Terrance E. Backer, a/k/a, The Soundkeeper; John Torgan, a/k/a the Narragansett
Baykeeper; Joseph E. Payne, a/k/a The Casco BayKeeper; Jonathan Kaplan, a/k/a The San Francisco Baykeeper; Sue
Joerger, a/k/a The Puget Soundkeeper, Steven E. Fleischli, a/k/a the Santa Monica BayKeeper, Andrew Willner, a/k/a The
New York/New Jersey Baykeeper, The Long Island Soundkeeper Fund, Inc., the New York Coastal Fishermen’s
Association, Inc. and the American Littoral Society, Inc. The case was previously captioned as Cronin v Browner.

41 Fifty-six individual power companies and three power industry associations sought to intervene in the lawsuit. Judge
Allen G. Schwartz denied the utilities’ motion to intervene, finding that they had failed to meet the standards for either
mandatory or permissive intervention under Federal Rules of Civil Procedure 24(a)(2) and 24(b). Cronin v. Browner, 898
F.Supp. at 1056-1057.

42 Cronin v. Browner, 90 F.Supp.2d 364,368 (S.D.N.Y. 2000).

43 1d. at 372.

EPA Response

No response necessary.
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Response to Public Comment

---National Pollutant Discharge Elimination System---
Regulations Addressing Cooling Water Intake Structures
for Phase Il Existing Facilities

(40 CFR Parts 9, 122, 123, 124, and 125)

Subject Matter Code |
2.04

EPA’s legal authority to:
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Comment ID 316bEFR.008.001 Vater ot 204

Author Name Terry Graumann EPA's legal authority to:

Organization Otter Tail Power Company

EPA Lacks Authority to Apply 316(b) to Facilities Subject Only to a NPDES Storm Water Permit

EPA is proposing to apply section 316(b) to all facilities that are covered by NPDES permits,
including those subject only to NPDES storm water permits. The Federal Water Pollution Control
Act Amendments Section 316 Thermal Discharges paragraph (b) states the following:

Any standard established pursuant to section 301 or section 306 of this Act and applicable to a point
source shall require that the location, design, construction, and capacity of cooling water intake
structure reflect the best technology available for minimizing adverse environmental impact.

Section 301 establishes the requirement for adoption of effluents limitations for all point sources.
Section 306 establishes requirements for best demonstrated control technology and a list of source
categories that must comply with standards of performance for new sources within the category.
Those standards were subsequently adopted and implemented as the Steam Electric Point Source
Effluent Guidelines in 40 CFR Part 423.

Thus, the 316(b) requirements apply to only to those facilities that are subject to sections 301 and 306
and not to facilities that are required to have storm water permits under section 402.

Furthermore, Otter Tail does not believe that EPA has the authority under section 402 to issue a
general NPDES permit that would include section 316(b) requirements. Nor does it have the
authority to amend existing individual or general storm water permits to include section 316(b)
requirements without amending the storm water rules and corresponding permit requirements.

EPA Response

See preamble to the final rule, particularly sections III, VII, and VIII. In addition, see response to
316bEFR.035.001 and 041.127.
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Comment ID 316bEFR.029.002 Vater ot 204

Author Name Elise N. Zoli EPA’s legal authority to:

Organization Godwin Proctor Counselors at Law obo
Entergy Corporation

There are multiple, systemic flaws with the proposed Rule. It ignores the statutory language, which
does not support application of § 316(b) to existing, as distinct from new, facilities, particularly in the
context of National Pollutant Discharge Elimination System (“NPDES”) permits. Even assuming for
argument’s sake that the Rule is applicable to existing facilities, the Rule’s flaws remain significant
and pervasive. Among these several flaws, EPA erroneously concludes that existing facilities subject
to the Rule, some of which have studied the fisheries communities for three decades, invariably have
a demonstrable adverse environmental impact (“AEI”) on those communities.

EPA Response
See preamble to the final rule, particularly sections 111, VII, and VIII, and supporting documents.
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Comment ID 316bEFR.029.011 vatercoe  2.04

Author Name Elise N. Zoli EPA’s legal authority to:

Organization Godwin Proctor Counselors at Law obo
Entergy Corporation

EPA’S PROPOSED RULE FOR EXISTING ELECTRIC-GENERATING STATIONS IS ULTRA
VIRES.

The single-sentence mandate of § 316(b) provides in its entirety:

Any standard established pursuant to section or section and applicable to a point source shall require
that the location, design, construction, and capacity of cooling water intake structures reflect the best
technology available for minimizing adverse environmental impact.

33 U.S.C. § 1326(b).

In the Rule, EPA sets forth the purported “legal authority” for the Rule, see 67 Fed. Reg. at 17124-25,
which it proposes to implement through NPDES permits. See Id. In those few and unconvincing
paragraphs, EPA necessarily concedes:

-Section 316(b) does not fall within the legal limits of EPA’s (or states’) authorization to issue
NPDES permits under § 402 of the CWA. See 67 Fed. Reg. at 17125 (“NPDES permits restrict the
types and amounts of pollutants, including heat, that may be discharged from various industrial,
commercial, and other sources of wastewater.”).

-Section 316(b) does not fall within the legal limits of 301 or 306, both of which solely govern
discharges. See, e.g., 67 Fed. Reg. at 17125 (“Section 306 of the CWA requires that EPA establish
discharge standards for new sources.”) (emphasis supplied); id. (“Sections 301, 304, and 306 of the
CWA require that EPA develop technology-based effluent limitations guidelines and new source
performance standards that are used as the basis for technology-based minimum discharge
requirements in wastewater discharge permits.”).

Without statutory authority, EPA nonetheless maintains that § 316(b) somehow is “closely linked” to
“several of the core elements” of the NPDES permit program and, therefore, that every existing
electric-generating station, at each five-year permit-renewal, is subject to §316(b). See 67 Fed. Reg. at
17125.

EPA Response
See preamble to the final rule, particularly sections 111, VII, and VIII, and supporting documents.
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Comment ID 316bEFR.029.012 vatercoe  2.04

Author Name Elise N. Zoli EPA’s legal authority to:

Organization Godwin Proctor Counselors at Law obo
Entergy Corporation

Section 316(b) Does Not Apply to Existing Facilities.

EPA’s “closely linked” argument is baseless. Section 316(b), by its express terms, is not applicable to
facilities with existing CWISs. <FN 3> Rather, as discussed below, § 316(b) mandates a one-time,
pre-construction review of the “location, design, construction, and capacity” of a CWIS. See 33
U.S.C. § 1326(b) (emphasis supplied). The plain language of 316(b) confirms as much, by expressly
including the term “construction,” which simply cannot reasonably apply to facilities with existing
CWISs. The plain language emphasizes the point, by linking the operative requirements of § 316(b),
i.e., the location, design, construction and capacity, with the conjunction “and.” This telling link
confirms that all four factors are to be considered simultaneously. Since at least half of these factors
could not reasonably apply to a facility with an existing CWIS, i.e., construction or location, it simply
cannot be that the § 316(b) factors apply to existing facilities.

That the plain language of § 316(b) does not support its application to facilities with existing CWIS is
hardly surprising. Certainly, Congress never contemplated that the “location, design, construction,
and capacity” of CWIS for electric-generating stations, infrastructure that may cost tens to hundreds
of millions of dollars to locate, design and construct, would be subject to modification at every five-
year NPDES-permit-renewal cycle. See 33 U.S.C. § 1326(b) (emphasis supplied). The legislative
history for § 316(b) confirms as much in a telling exchange among several then United States
Senators. More particularly, in 1971, Senator Charles Mathias asked Senator Edmund Muskie, one of
§ 316(b)’s proponents, whether, in light of the EPA’s attempts to require “new steam electric power
plants” to build cooling towers, every power facility “to be built anywhere in the United States in the
future would have a cooling tower.” 117 Cong. Rec. 38855 (1971) (statement of Senator Mathias)
(emphasis supplied). Senator Muskie responded: “In the case of power generating facilities, it is the
discharges from the cooling towers, ponds, lakes and so forth, that the committee is concerned with,
not the technology.” Id.4 Senator Mathias’s question demonstrates that Congress understood that, at
the time of § 316(b)’s enactment, § 316(b) was limited to new facilities, i.e., those “new” facilities "to
be built" sometime “in the future.” Id. <FN 4> (emphasis supplied). Senator Mathias, undoubtedly
concerned about the impacts of the statute on national power production, simply would not have
asked the question as be did, if he believed that the statute applied equally to existing facilities.
Likewise, had Senator Mathias’s question revealed a fundamental misconception of the scope of §
316(b), Senator Muskie - as a proponent of § 316(b) and fully aware of its breadth—would have
corrected Senator Mathias’s misconception, clarifying the broader application of § 316(b) to existing
facilities. In fact, no such correction occurred. <FN 5> Thus, the exchange provides a
contemporaneous memorialization of congressional intent, which is that § 316(b) does not apply to
existing facilities.

The legislative history is confirmed by other environmental laws. Indeed, § 316(b) is precisely the
sort of pre-construction mandate typified by the National Environmental Policy Act, 42 U.S.C. §
4331, et seq. (“NEPA”), and its various state analogues. See, e.g., 42 U.S.C. §4332 (requiring detailed
statement on environmental impact of major federal actions); 40 C.F.R.§ 1508.18 (defining, in NEPA
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context, major federal action to include “approval of specific projects, such as construction or
management activities”); see also State Environmental Quality Review Act (“SEQRA”), N.Y. Envtl.
Conserv. Law § 8-0109(2) (requiring environmental impact statement on any action that may have
significant effect on environment); 6 N.Y.C.R.R. §617.2(b)(1) (defining action to include “projects or
physical activities, such as construction or other activities, that may affect the environment by
changing the use, appearance, or condition of a natural resource or structure”). The gravamen of these
laws—each similar to § 316(b)—is that they apply to proposed projects or substantial expansions, not
to existing facilities.

Footnotes

3 Substantial reconstruction or expansion of a CWIS, including at an existing facility, may trigger reconsideration under §
316(b).

4 The statement expressly provides that Congress’s disproportionate concern is with discharges, not CWIS. Id. EPA’s Rule
would fundamentally reject that clear congressional direction.

5 The conclusion that § 316(b) does not apply to existing facilities is strengthened by Congress’s omission of any explicit
grandfathering provision. If - as EPA contends - 316(b) were applicable to existing units, such a provision would have been
customary. In fact, however, Congress simply never contemplated that such a provision contemporaneous memorialization of
congressional intent, which is that § 316(b) does not apply to existing facilities. Was necessary for 316b because it did not -
as the above exchange makes clear — understand 316b to apply to existing facilities

EPA Response

See preamble to the final rule, particularly sections I1I, VII, and VIII, and supporting documents.
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Comment ID 316bEFR.029.013 Vater ot 204

Author Name Elise N. Zoli EPA’s legal authority to:

Organization Godwin Proctor Counselors at Law obo
Entergy Corporation

Section 316(b) Cannot Be Implemented in NPDES Permits.

The fact that § 316(b) does not apply to existing facilities is further supported by the absence of any
statutory basis for implementing § 316(b) in NPDES permits—the primary mechanism for regulating
existing facilities.

NPDES permits address surface water discharges, primarily through § 301 effluent limitations. See 33
U.S.C. § 1342, 1311. Indeed, effluent limitations solely regulate surface water discharges from point
sources. See 33 U.S.C. § 1362(11). Section 316(b) is not an effluent limitation, because it does not
govern surface water discharges. See Virginia Elec.& Power Co. v. Costle, 566 F.2d 446,449 (4th Cir.
1977) (it is “obvious” that regulations implementing § 316(b) are not effluent limitations); see also 33
U.S.C. § 1311(a) (omitting reference to § 316(b), but not various other standards regulating
“discharges,” as providing effluent limitations); 33 U.S.C. § 1365(f) (deeming certain standards
“effluent limitations” for citizen-suit purposes, but not § 316(b)).

While NPDES permits also implement § 306 “standards of performance,” these again may be
addressed only as effluent limitations. See 33 U.S.C. § 1342, 1316. Even if one were to assume, as
EPA does, see 67 Fed. Reg. at 17125, that § 316(b) is functionally analogous to § 306 “standards of
performance,” EPA’s efforts to implement § 316(b) at existing facilities through NPDES permits must
again fail. As EPA recognizes in the Rule, see 67 Fed. Reg. at 17142, §306 “standards of
performance” apply solely to new, not to existing, facilities. See 33 U.S.C. § 1316; see also S. Conf.
Rep. No. 91-1236, reprinted in 1972 U.S.C.C.A.N. 3776, 3804-05. (rejecting House bill proposal that
§ 306(a) should apply to modified existing facilities, with the goal that § 306(a) applies “solely to new
construction”); 67 Fed. Reg.. at 17125 (acknowledging that § 306 establishes discharge standards for
new sources). Indeed, EPA’s position that §316(b) is most akin to CWA standards of performance,
see 67 Fed. Reg. at 17125, necessarily concedes that § 316(b) is not properly applicable to existing
facilities. <FN 6>

Footnotes

6 The truism that § 316(b) cannot be implemented in NPDES permits is not disproved by EPA’s past practice of considering
§ 316(b) in NPDES permit renewals. Although EPA may have used NPDES permits to impose § 316(b) conditions, we are
aware of no direct challenge to such practice by regulated entities. Further, there is a basis for concluding that a challenge to
the application of § 316(b) in NPDES permits, were it now made, would be successful. See, e.g., Natural Res. Def. Council
v. EPA, 859 F.2d 156, 169-70 (D.C. Cir. 1988) (noting, in another context, "[EPA] is powerless to impose permit conditions
unrelated to the discharge itself”); cf Consolidated Edison Co. v. N.Y. Dep’t of Envt’l Conservation, 726 F. Supp. 1404,
1410 (S.D.N.Y. 1989) (citing the NRDC decision to support the proposition that “ case law conflicts over whether intake
requirements can be imposed as a condition of a permit”); accord U.S. Steel Corp. v. Train, 556 F.2d 822, 850 (7th Cir.
1977) (Section 402(a)(1) of the CWA “implicitly requires the Administrator to insure compliance with § 316(b) permit
conditions”), overruled on other grounds, City of West Chicago v. NRC, 701 F.2d 632, 644 (7th Cir. 1983); Hudson
Riverkeeper Fund v. Orange & Rockland Utils.. Inc., 835 F. Supp. 160, 163-64 (S.D.N.Y. 1993) (accepting a NPDES permit
condition mirroring § 316(b)); Cronin v. Browner, 895 F. Supp. 1052, 1059 (S.D.N.Y. 1995) (determining, solely for the
limited purpose of determining jurisdiction, that “the issuance of a regulation under section 316(b) constitutes the issuance
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of an ‘other limitation’ under sections 301 and 306”).

EPA Response

See preamble to the final rule, particularly sections 111, VII, and VIII, and supporting documents.

Response to Public Comment: CWA Section 316(b) Phase Il Existing Facility Rule--Final Page 182 of 5143
Subject Matter: 2.04--EPA’s legal authority to: Monday, March 29, 2004



Comment ID 316bEFR.029.014 vatercoe  2.04

Author Name Elise N. Zoli EPA’s legal authority to:

Organization Godwin Proctor Counselors at Law obo
Entergy Corporation

In short, § 316(b) is inapplicable to existing facilities and cannot be implemented in NPDES permits.
As such, Entergy requests that EPA clarify the scope and extent of the Rule, by indicating that it
applies only to existing facilities that install new CWISs, or substantially reconstruct or expand
existing CWISs.

EPA Response

See preamble to the final rule, particularly sections 111, VII, and VIII, and supporting documents.
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Comment ID 316bEFR.032.001 vatercoe  2.04

Author Name Chuck Wemple EPA's legal authority to:

Organization Reliant Resources Inc.

Reliant supports, and incorporates by reference, the comments prepared by Utility Water Act Group,
and Edison Electric Institute. Reliant acknowledges the challenges to EPA in drafting the proposed
rule, and while we disagree that the overall structure of the proposal meets congressional intent in
implementation of the Clean Water Act (CWA) [...]

EPA Response

UWAG comments are addressed throughout the comment response database/ document. See those
responses. See, generally, the preamble to the final rule, particularly sections II1, VII, and VIIL.
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Comment ID 316bEFR.041.079 vator oo 2.04

Author Name Hunton & Williams EPA’s legal authority to:

Organization obo Utility Water Act Group

Congress Did Not Authorize EPA to Regulate Levels of Operation

Congress did not authorize EPA to regulate, by § 316(b) or other provision of the Clean Water Act,
the level of operation of power generating facilities. This is evident from the language of § 316(b):
operational controls are not, by any stretch of the language, aspects of the “location,” “design,”
“construction,” or “capacity” of the intake structure, and so they cannot be required under authority of
§ 316(b).

Leaving aside § 316(b), nowhere else in the Clean Water Act did Congress so much as suggest that
EPA should regulate how dischargers operate or how much product they are allowed to produce.
Thus, EPA is not authorized to regulate pollutant levels in a facility’s internal waste stream, <FN 34>
and all the more can it not direct a facility to cut production. <FN 35>

Footnotes
34 American Iron and Steel Inst. v. Environmental Protection Agency, 115 F.3d 979, 996 (D.C. Cir. 1997).

35 Operating restrictions are costly. Whenever a facility is prohibited from operating for any reason, it is incapable of
generating revenue. In a “regulated” market, such as Florida, a utility is required by the Public Service Commission to
supply enough electricity to meet all the customers’ needs as well as to maintain an agreed-upon reserve. If units are not
available to operate and the demand for power exceeds the utility’s ability to supply it, the power must be purchased from
other suppliers (assuming there is power available to be purchased). Under these circumstances, the cost of the power
purchased is often greater than the price would have been if the utility had generated it, and the revenues go to the seller of
the electricity.

In an unregulated market where purchased-power agreements are in place, the same principles apply. Utility A commits to
have a certain number of megawatts of electricity for sale to Utility B at all times. If for any reason Utility A cannot meet its
commitment (e.g., if a unit has mandatory operating restrictions because of § 316(b) compliance issues), it must pay Utility
B for “replacement power” to meet the contract demand. Again, this replacement power is often more expensive than the
cost of the Utility A’s generating it.

In a true “merchant” scenario, the economic facts are simple, because there are no replacement power issues: the generator
earns money only when it makes electricity.

EPA Response

See preamble to the final rule, particularly sections I11, VII, and VIII. The final rule does not directly
regulate the level of operation of Phase Il existing facilities. The rule allows, but does not require, the
use of operational measures as one of several means of meeting applicable performance standards.
See Riverkeeper v. EPA, slip op. at 33 (2nd Cir. Feb. 3, 2004) (“We also think the statute allows the
EPA to regulate the operation of cooling water intake structures, as the word “design” can reasonably
be read to embrace the methods used in running a structure as well as its layout and technical
specifications.”)
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Comment ID 316bEFR.041.085 vator coe 2.04

Author Name Hunton & Williams EPA’s legal authority to:

Organization obo Utility Water Act Group

EPA Lacks Authority under § 316(b) to Regulate Stratification

Any power plant intake and discharge located on a lake or reservoir will change or affect the
stratification in some way. The real issue is the degree of the alteration, which will vary based on site-
specific differences in the factors mentioned above. As discussed elsewhere in these comments,
minimizing unacceptable alterations requires a careful balancing of factors relating to the waterbody,
the intake structure, and the discharge. Section 316(b) gives EPA authority over only the CWIS, not
over discharges or other factors. Thus, a limit on stratification, which not only may be impossible to
meet but also implicates an aspect of the facility regulated under other sections of the CWA, is
inappropriate and, for the reasons discussed above, wholly unnecessary.

Providing an exception in cases where the permittee can show the change in stratification is beneficial
(see 67 Fed. Reg. 17,221 col. 3) does not solve the problems inherent in the proposed rule. Between
“harmful” and “beneficial” lies a range of neutral effects. EPA has no real evidence that changes in
stratification are likely to be harmful, and yet the proposed rule would require studies to prove the
negative. This is the opposite of administrative efficiency and cannot be justified.

EPA Response

Disrupting the natural thermal stratification or turnover pattern of a lake (other than the Great Lakes)
or reservoir indicates a cooling water structure intake’s substantial effect on a waterbody. Under the
rule, EPA has determined that a commensurate level of entrainment, an adverse impact, must be
reduced. For a discussion of EPA authority to implement section 316(b), see the preamble to the final
rule, particularly sections III, VII, and VIII.
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Comment ID 316bEFR.060.009 vator coe 2.04

Author Name Mark V. Carney EPA's legal authority to:

Organization PG & E National Energy Group

Misinterpretation of EPA’s Statutory Authority
Section 316(b) states that:

Any standard established pursuant to Section 301 of this title or Section 306 of this title and
applicable to a point source shall require that the location, design, construction, and capacity of
cooling water intake structures reflect the best technology available for minimizing adverse
environmental impact.

In PG&E NEG’s view, the language, legislative history, and contemporaneous agency interpretations
of this provision compel two conclusions concerning its proper scope and method of application:

-First, that the scope of authority delegated to EPA by Section 316(b) is limited to regulation of the
four enumerated physical aspects of cooling water intake structures. Congress has granted EPA no

broader authority to regulate cooling water systems or to consider environmental stresses or effects
not related to the specific cooling water intake structure in question;

-Second, that determinations of “best technology available for minimizing adverse impact” must be
made on a case-by-case basis, taking into account the unique circumstances of a particular facility
affecting the feasibility, cost, and effectiveness of technology to reduce entrainment and impingement
impacts. This determination requires a threshold finding by EPA that an adverse environmental
impact exists at the facility which requires minimization and also requires EPA to demonstrate that
there is a particular technology for use at the site which is “available” at an economically practicable
cost.

EPA’s proposal is inconsistent in critical respects with these principles.

In the proposed rule, EPA improperly seeks to expand the limited scope of Congress’ authorization
under Section 316(b). EPA asserts authority under Section 316(b) to impose closed cycle cooling and
operational measures through an illogical interpretation of the word “capacity” and to require
mitigation measures as aspects of cooling water intake structure “design.” EPA also incorrectly
claims authority under Section 316(b) to consider cumulative intake structure impacts and other
outside environmental stressors in determining the “best technology available.”

These interpretations are inconsistent with the plain language of the statute and at odds with settled
principles of statutory construction. EPA may not use illogical and unjustified interpretations of
single words to assume an authority over aspects of a facility and its environment that Congress did
not grant. Provisions of the proposed rule that rely on EPA’s authority to impose closed-cycle
cooling, operational measures and mitigation and that would require consideration of the cumulative
effect of environmental stressors, including other intake structures, exceed the scope of Section
316(b) and should be eliminated from the final rule.
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Although EPA correctly recognizes that a site-specific determination of BTA is required, EPA’s
proposed rule restricts the ability of many, if not most, facilities to obtain a set-specific determination
of BTA. Instead, EPA proposes presumptively applicable performance standards that would provide
facilities only a limited opportunity to obtain a site-specific determination, based on either the cost-
cost or cost-benefit tests. In addition to impermissibly limiting access to a site-specific determination
of BTA, EPA’s performance standards approach ignores EPA’s obligation to show, for each
individual case, that there is adverse environmental impact requiring minimization. It also ignores
EPA’s obligation to demonstrate that any identified technology is “available” at an economically
practicable cost.

The mandatory performance standard limited site-specific alternative is inconsistent with Section
316(b) and should not be contained in the final rule without substantial modification. At the very
least, EPA should make the site-specific alternative available to any facility that requests it and ensure
that a Section 316(b) determination under the site-specific alternative requires on a threshold finding
of adverse impact and a determination that the technology chosen is available at an economically
practicable cost.

EPA Response
See preamble to the final rule, particularly sections 111, VII, and VIII, and supporting documents.
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Comment ID 316bEFR.060.017 vatercoe  2.04

Author Name Mark V. Carney EPA's legal authority to:

Organization PG & E National Energy Group

The availability of a case-by-case determination is necessary as a matter of policy and law

The determination of what constitutes “best technology available” depends by its nature on unique,
site-specific factors, including the age, design and location of the facility. While a “performance
standards” approach may serve to expedite the review process and provide certainty to an industrial
sector as a whole, by definition it will not produce a result reflecting the best science for every
particular situation. Indeed, establishing BTA through uniform, nationally applicable ranges based on
a pre-selected set of technologies will produce results, in many cases, that are not optimal for either
the facility or the environment. In some cases, it may be that no technology is available that can meet
the performance standards at any reasonable cost. <FN 3> Given the inherent limitations of the
performance standards approach, it is necessary that a site-specific approach also be made available.
At a minimum, the site-specific approach must, as EPA’s does, provide an alternative means of
compliance for facilities that cannot meet performance standards using the technologies identified by
EPA or cannot do so at a reasonable cost.

Indeed, it would be unlawful for EPA to not provide for meaningful site-specific alternatives should
facilities be unable to achieve the performance standards using the technologies EPA relied on in

setting the standards (either because the technologies are not technically feasible or because they do
not achieve the standards in a particular application). The language of Section 316(b) directs EPA to
ensure the use of “best available” technologies, not to enforce compliance with performance ranges.

However, PG&E NEG believes that a site-specific approach must be available to any facility that
requests it. PG&E NEG notes that a case-by-case implementation of Section 316(b) is the only
method that is fully supported by the language of Section 316(b) and EPA’s own past practice. By its
terms, Section 316(b) requires EPA to ensure that the “location, design, construction, and capacity of
cooling water intake structures” constitute BTA. Significantly, each of these terms -- “location,”
“design,” “construction,” and “capacity” -- refers to an aspect of the cooling water intake system that
is highly site- and case-specific. These terms also closely interrelated -- a change in the “location” of
an intake affects both the type of “design” that is possible and the type of design most able to
“minimize adverse environmental impact” -- and inextricably linked to other case-specific factors,
including facility cooling water needs and the geography of the facility’s location. Given the clearly
and necessarily site-specific nature of the terms Congress chose to use, this language itself compels
the conclusion that Congress intended the “best available technology” determination to be made on a
case-by-case basis.

This view is also supported by the remaining language of Section 316(b). In particular, the statute
specifically states that any standard issued under Section 301 or Section 306 “and applicable to a
point source shall require that the location, design, construction, and capacity of cooling water intake
structures reflect the best technology available. . . .“ (emphasis added). Congress clearly could have
stated that the Section 301 or Section 306 standards must establish the best technology available for
cooling water intakes for each class or category of point sources, but it did not do so. Instead,
Congress specified that Section 316(b) concerned the application of these standards to a particular
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point source. Congress’ requirement that cooling water intake structures “reflect” best technology
available is equally significant, especially when coupled with the site-specific nature of the four terms
described above. Had Congress intended to authorize uniform technology standards on a category or
class basis, it could simply have required that intake structures “incorporate” or “use” best technology
available. Congress’ requirement instead that the four listed characteristics of the structure “reflect”
best technology available indicates that Congress intended EPA to do something different here: to
determine whether, in a given instance, the combination of the intake’s location, design construction
and capacity “reflect” -- i.e. achieve a result consistent with -- best technology available. Such a
determination would clearly require a case-by-case approach.

EPA’s own past practice provides additional compelling evidence that Section 316(b) requires a case-
by-case approach. In 1973, less than two years after the CWA was enacted, EPA issued a proposed
rule providing for a case-by-case determination of BTA. 38 FR 34,410 (1973) (stating that the
proposed rule would “provide a framework for the case-by-case determination of best technology
available™). This was followed in 1976 by a final regulation adopting the same approach. 41 FR
17,387, 17,388 (1976) (“Decisions relating to the best technology available are to be made on a case-
by-case basis”). While the Section 316(b) rule was later invalidated on procedural grounds, EPA’s
adoption of the site-specific approach provides contemporaneous evidence that EPA understood
Section 316(b) to require case-by-case evaluation of BTA requirements.

One year later, this understanding was again adopted by EPA in its Draft 316(b) Guidance. See
Section 316(b) Draft Guidance, U.S. EPA (1977). In that Guidance, EPA stated:

“The environmental-intake interactions in question are highly-site specific and the decision as to best
technology available for intake design, location, construction and capacity must be made on a case-by-
case basis.” Id. at p.4 (emphasis added). This same case-by-case approach continued in use for almost
twenty-five years thereafter and there is no reason to change it.

For the foregoing reasons, PG&E NEG believes that EPA’s inclusion of a site-specific approach is
not only correct as a matter of policy, but necessary as a matter of law.

Footnotes

3 One example is the fabric filter marketed by Gunderboom, Inc., which can potentially achieve significant reductions in
both entrainment and impingement, but cannot be used in a variety of circumstances. See Section I11.B.1.b.

EPA Response

See preamble to the final rule, particularly sections I1I, VII, and VIII. The final rule does provide for
a site-specific determination of BTA in specified circumstances. See, 125.94(a)(5).
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Comment ID 316bEFR.072.025 vatercoe  2.04

Author Name Thomas R. Kuhn EPA’s legal authority to:

Organization Edison Electric Institute

EPA has not demonstrated that there is a clearly defined and widespread environmental problem
resulting from impacts of cooling water intake structures. The case study examples in the rulemaking
documentation are examples of those few unusual situations where, because of ongoing controversy,
public attention has been focused on the actions taken. Therefore, these facilities have a considerable
amount of data on the facility operation and/or waterbody on which it is located. It is for this
anomalous reason these “data-rich” were chosen by EPA as case studies. However, these facilities are
not representative of the universe of facilities for which thousands of Section 316(b) studies have
been conducted and permits issued. EPA acknowledges that it has reviewed these numerous studies,
so EPA should be aware of the positive track record States and utilities have in implementing Section
316(b) during the past several decades. In addition, EEI organized tours of facilities around the
country for EPA staff and its consultants. During these tours we met with State water pollution
authorities and environmental department personnel. Never did any of these officials point to ongoing
issues with cooling water intake structures as being a leading cause of water quality impairment. The
1998 EPA report to congress on the status of our nations water resources also never listed cooling
water intake structures as a source of impairment.

Even if the case studies were representative, the focus of the case studies is uniformly on the
“dramatic” numbers of impinged and entrained organisms. As large as these numbers are, they have
little meaning unless evaluated against population and community level impacts. Despite nearly 30
years of research, demonstration of population level impacts has not occurred. In fact, in the case of
the Hudson, probably the most studied water body in the U.S. with multiple cooling water intake
structures, several key fish populations have increased by an order of magnitude since the 1 980s.
Similar increases have been observed in European studies. EPRI’s on-going studies on the effects of
water withdrawal on reservoirs is demonstrating no relationship between water withdrawal and fish
population and aquatic community health.

EPA Response

Impingement and entrainment are primary harmful impacts associated with the use of cooling water
intake structures. EPA has discussed the environmental impacts of cooling water intake structures in
preambles to this rule and the phase I rule. As discussed in those sections, EPA does not agree that
the only measure of adverse environmental impact is population level impacts. Finally, under the
final rule, an existing facility that meets the applicable performance standards or restoration
requirements (i.e., is applying BTA) does not have to install further technology to meet rule
requirements.
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Comment ID 316bEFR.075.096 vator coe 2.04

Author Name Maureen F. Vaskis & Mark F. Strickland EPA’s legal authority to:

Organization PSEG Services Corporation, Ofc of
Environmental Counsel

Under § 316(b) of the Clean Water Act USEPA Cannot Require Operational Modificiations

USEPA in the preamble states that the cost benefit estimates use one or more of the seven
technologies with operational controls in some cases. PSEG interprets the term operational controls
to mean cooling water withdrawal flow reduction (and the possible resulting reduction in electrical
output). Flow reduction does not fall within any of the CIWS characteristic location, design,
construction or capacity regulated pursuant to §.316(b).

When there is substantial reduction in the amount of cooling water flowing through a power plant’s
condenser, less steam is condensed and backpressure in the turbine increases. As the backpressure

increases, the power plant produces less electricity until the backpressure becomes so great that the
power plant must be shut down.

In addition, reduced cooling water flow results in a higher temperature of the cooling water that is
discharged from the power plant. This has the potential of causing an exceedance of a permit thermal
effluent limit. Moreover, it can also result in substantial increases in entrainment mortality due to the
higher temperatures and longer transit times through the cooling water system. Finally, PSEG has
evaluated the costs and benefits that would be associated with various flow reduction scenarios at
Salem. Estimates ranged from $33.7 million for a 10% flow reduction to $864.8 million for a 45%
flow reduction scenario that retained effluent temperatures within NJPDES permit limits by reducing
power levels at the Station.

EPA Response
See response to 316bEFR.041.079.
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Comment ID 316bEFR.092.008 vator coe 2.04

Author Name Arthur E. Smith, Jr. EPA’s legal authority to:

Organization NiSource Corporate Service

125.94 (a) (1) and (2)

This section describes the three alternatives available to a Phase II existing facility to minimize
adverse environmental impact. The first two alternatives state “operational measures” can be used to
meet the requirements of this subpart and hence the requirements of Section 316(b) of the Clean
Water Act. 316(b) states “Any standard established pursuant to Section 301 and section 306 of this
Act and applicable to a point source shall require that the location, design, construction and capacity
of cooling water intake structures reflect the best technology available for minimizing adverse
environmental impact.” This definition does not include reference to “operational measures” as an
option to meet the requirements of 316(b). In this proposed rule, EPA makes several references to the
use of operational measures as a way to meet the 316(b) requirements. EPA does not have the legal
authority, under Section 316(b) of the CWA, to regulate operation of cooling water intakes and with
this subpart has bypassed due process of law. Curtailment of the operations of electrical generating
facilities would have serious detrimental effects on local businesses with reduced power supplies and
could impact the ability to meet requirements of other authorities for system reliability. We suggest
EPA remove all “operational measures” phrases and references in this proposed rule.

EPA Response
See response to 316bEFR.041.079.
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Comment ID 316bEFR.201.001 vatercoe  2.04

Author Name Gary Aydell EPA’s legal authority to:

Organization Louisiana Dept of Environmental Quality

EPA should not promulgate guidelines for cooling water intake structures. When facilities build
intake structures located in waters of the US, they are required to obtain permits from the Corps of
Engineers (COE) - either under Section 404 of the Clean Water Act (CWA) or Section 10 of the
Rivers and Harbors Act. On a case-by-case basis, the COE can prepare an environmental impact
statement for those projects expected to have negative environmental impacts. It is redundant for both
the COE and EPA to regulate the same activity. This is a waste of federal and state dollars. EPA
should seek to have the CWA amended to remove the requirements of 316(b).

EPA Response

The U.S. Army Corp of Engineers implements section 404 of the CWA in conjunction with EPA,
whereas in this rulemaking, EPA is implementing section 316(b) of the CWA. These sections have
different requirements and different environmental objectives.

Response to Public Comment: CWA Section 316(b) Phase Il Existing Facility Rule--Final Page 194 of 5143
Subject Matter: 2.04--EPA’s legal authority to: Monday, March 29, 2004



Response to Public Comment

---National Pollutant Discharge Elimination System---
Regulations Addressing Cooling Water Intake Structures
for Phase Il Existing Facilities

(40 CFR Parts 9, 122, 123, 124, and 125)

Subject Matter Code |
2.04.01

Require closed cycle cooling
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Comment ID 316bEFR.013.004 vatercoe 2.04.01

Author Name Toni Ristau Require closed cycle cooling

Organization PNM Bulk Power Services

Water Rights Issues:

SJGS currently has a right to 16,200 acre-feet/year of the flow of the San Juan River based on a prior
contract with the U.S. Bureau of Reclamation. In the western US, in states that are appropriation
states, water rights are property rights, and the possession and maintenance of water rights is an
important economic, as well as physical, asset for any facility that uses water in its processes.

Water rights simply have not been analyzed as an issue at all in EPA’s economic analyses. Any
rulemaking proposal that either proposes measures that would increase the amount of water that must
be taken by the facility to maintain operations or that would prevent that facility from applying its
existing water rights to beneficial use would have an impact not only on that facility but on the region
in which the facility is located. Forcing changes to an operating facility that would limit flows and
thus limit the amount of water that could be applied to beneficial use could cause an impairment of
existing water rights, potentially constituting a taking.

EPA Response

See preamble to the final rule, particularly sections 111, VII, and VIII, and supporting documents.
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Comment ID 316bEFR.029.024 vatercoe 2.04.01

Author Name Elise N. Zoli Require closed cycle cooling

Organization Godwin Proctor Counselors at Law obo
Entergy Corporation

EPA’S EFFORTS TO EQUATE BTA AND COOLING TOWERS IS SERIOUSLY FLAWED.

To our knowledge, in the approximately three decades since the passage of § 316(b), and throughout
EPA’s continuing site-specific implementation of the statutory language, EPA never has required an
existing facility to be retrofitted with cooling towers solely to address perceived entrainment or
impingement impacts. <FN 24> See footnote 11, supra.

Despite this long and settled history, EPA now proposes a very different tack, with a Rule so
grounded in cooling-tower technology that it requires existing facilities to meet cooling-tower-
equivalent performance standards. See 67 Fed. Reg. at 17140, 17221; see also proposed 40 C.F.R. §
125.94(b)(1) (““You must reduce your intake capacity to a level commensurate with a closed-cycle,
recirculating cooling system ...“). As discussed below, a Rule grounded in cooling-tower technology
is ultra vires, since § 316(b) does not authorize consideration of facility technology or operations,
other than those reasonably construed as CWIS. For this reason, EPA lacks the authority to compel
cooling towers, and, necessarily, to develop cooling-tower-based performance standards.

As importantly, EPA’s assessment of cooling-tower costs, as it relates to existing facilities, is
seriously flawed and, therefore, cannot support EPA’s conclusions in the proposed Rule. To the
contrary, as discussed below, there is strong evidence that, for many facilities, particularly nuclear
facilities, retrofitting an existing station with cooling towers is too untried and too costly to be
considered the “best technology available” to minimize perceived impacts resulting from station
operations. See 33 U.S.C. § 1326(b) (emphasis supplied). As discussed below, this is certainly the
case for the Entergy-owned stations that EPA impliedly criticizes in its Technical Development
Document for the Proposed Section 316(b) Phase II Existing Facilities Rule (DCN: 4-0004) (“Phase 11
TDD”).

Footnotes

24 EPA’s premise appears to be that entrainment is correlated with CWIS intake flow capacity, and thereby proposes to
establish performance standards to limit CWIS intake flow. See 67 Fed. Reg. at 17136-40. This oversimplification fails to
account for site differences, e.g., differences among aquatic organisms at the site, including the swimming speed of fish and
the ability of these fish to perceive the intake; whether the eggs present sink, float or adhere to available vegetation or
surfaces; shape of the shoreline; and the character of river, estuarine, ocean or lake flow. See UWAG Comments at 14-15.

EPA Response

In this final rule, performance standards are not based on cooling tower technology, however, one of
five compliance alternatives is the reduction of flow commensurate with the use of cooling towers,
since such a level of performance meets the rule performance standards. See preamble to the final
rule, particularly sections III, VII, and VIII.
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Comment ID 316bEFR.029.025 vator cone 2.04.01

Author Name Elise N. Zoli Require closed cycle cooling

Organization Godwin Proctor Counselors at Law obo
Entergy Corporation

EPA Lacks Authority to Require Cooling Towers.

Even if cooling-tower costs were much lower, and their benefits much higher, EPA could not, as a
legal matter, require closed-cycle cooling under § 316(b). By its express terms, §316(b) addresses
cooling water “intake structures,” not cooling systems and not cooling water flow. 33 U.S.C. §
1326(b). Likewise, §316(b) allows EPA to consider technology, but not operations.

Because EPA cannot, by means of §316(b), require cooling towers, the Rule is infirm to the extent it
seeks to implement a cooling-tower-based program. That is clearly what has occurred here. In the
Rule, EPA states:

Under proposed § 125.94(b), any owner or operator able to demonstrate that a facility employs
technology that reduces intake capacity to a level commensurate with the use of a closed-cycle,
recirculating system would meet the performance requirements proposed in today’s Rule.

67 Fed. Reg. at 17140; see also proposed 40 C.F.R. § 125.94(b) (“You must reduce your intake
capacity to a level commensurate with the use of a closed-cycle, recirculating cooling system... <FN
25>

As this language demonstrates, the Rule implements a cooling-tower-based technology requirement.
Indeed, its standards are specifically grounded in cooling-towers’ water-reduction capabilities, as
EPA estimates them. As such, the Rule exceeds EPA’s statutory authority.

In further support of this position, Entergy incorporates by reference UWAG’s comments and
Appendices, dated November 9, 2000, as submitted on the then-proposed § 316(b) Rule for new
facilities.

Footnotes

25 Several paragraphs later, EPA equivocates: “Therefore, although closed-cycle, recirculating cooling is not one of the
technologies on which presumptive standards are based, use of a closed-cycle, reciruclating system would achieve the
presumptive standards.” 67 Fed. Reg. at 17142. If, as EPA maintains, the performance standards are not cooling-tower-
based, EPA has offered no credible alternative explanation for those standards and, on that basis, the Rule is likewise infirm.

EPA Response

In this final rule, performance standards are not based on cooling tower technology, however, one of
five compliance alternatives is the reduction of flow commensurate with the use of cooling towers,
since such a level of performance meets the rule performance standards. See preamble to the final
rule, particularly sections I1I, VII, and VIIIL.
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Comment ID 316bEFR.029.026 vator cone 2.04.01

Author Name Elise N. Zoli Require closed cycle cooling

Organization Godwin Proctor Counselors at Law obo
Entergy Corporation

EPA’s Reliance upon Its Prior Rulemaking Effort Is Inappropriate.

EPA’s analysis of retrofit costs improperly relies on information developed for the § 316(b) Rule for
new (“Greenfield”) facilities published in 66 Fed. Reg. 65255 (Dec. 18, 2001) (the “Phase I Rule”).
See Phase I TDD at B1-4 (referencing Technical Development Document for the Final Regulations
Addressing Cooling Water Intake Structures for New Facilities (EPA821-R01-036) (“Phase I TDD”)).

By relying on costs supporting the Phase I Rule, now in its final form, EPA has created a significant,
if not insurmountable, hurdle to its serious reconsideration and modification of those costs. Indeed,
any comment suggesting an alternate cost methodology necessarily would call into question the final
Phase I Rule. It is, therefore, unlikely that specific comment on Greenfields costs will be
appropriately considered or addressed. This approach contravenes the spirit of the APA and frustrates
effective public involvement, not to mention informed agency action. See 5 U.S.C. § 553(e) (requiring
EPA in rulemaking to solicit public comment, and consider all relevant matters so presented).

Nor is the Greenfields data obviously applicable. EPA assumes that the same cooling tower package,
i.e., equipment, used for a Greenfields site would apply equally well to existing facilities. See Phase 11
TDD at 2-29. This is not the case. At very least, significant study is required to ensure proper design
and installation to coordinate older existing technology with new cooling systems. See Daniel E. Yasi,
& Thomas A. Adams, Stone & Webster, Inc., Engineering Cost Estimate for Retrofitting Closed-
Cycle Cooling Systems at Existing Facilities at 5 (July 3, 2002) (“Retrofitting Cost Estimate”),
UWAG Comments; see also NEI Comments. Among other things, such studies are necessary to allow
a facility to determine whether parts of the existing cooling system can be re-used and, therefore,
whether the condenser must be redesigned, as well as the extent to which existing components may be
accessed for re-use and redesign, or must be removed. For example, where existing piping is
embedded in concrete, UWAG Comments, Retrofitting Cost Estimate at 6, even re-use may require
significant, additional expense. Finally, such studies will also determine the extent of any necessary
excavation of existing facility materials. None of these factors are applicable to new facilities where
integration is contemplated from the beginning of the design process.

EPA Response

See response to 316bEFR.029.024. With regard to costs, EPA has adjusted and revised cost estimates
for cooling towers and other technologies throughout this rulemaking. These revisions and the
applications of these cost estimates are discussed in the preamble to the final rule and in the
supporting technical development documents and other documents in the record to the final rule.
Finally, UWAG comments are addressed individually throughout the response to comment database/
document.
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Comment ID 316bEFR.041.033 vatercoe 2.04.01

Author Name Hunton & Williams Require closed cycle cooling

Organization obo Utility Water Act Group

EPA Lacks Legal Authority to Require Cooling Towers

UWAG supports EPA’s decision not to require cooling towers for existing facilities, and indeed
UWAG believes EPA lacks the legal authority to do so. Even if the costs of cooling towers were
lower and their benefits higher, EPA could not, as a legal matter, require closed-cycle cooling under §
316(b). Congress has never given EPA authority to approve or require one type of cooling system
over another. By its terms, § 316(b) addresses “intake structures,” not cooling systems and not
cooling water flow. Unless there is evidence to the contrary, Congress should be taken to mean what
it says. UWAG’s reasoning on this point is found in its 2000 Phase I Comments, pp. 25-28.

As Bill Anderson says in his article on § 316(b), much of the disagreement about the scope of §
316(b) focuses on the word “capacity.” Anderson and Gotting (2001). Anderson concludes that
Congress never intended § 316(b) to affect, directly or indirectly, the type of cooling system used at a
particular steam-electric plant. Whereas Congress defined “effluent limitation” in § 502(11) to mean
a “restriction . . . on quantities, rates, and concentrations of pollutants,” in § 316(b) it used instead the
word “capacity,” which focuses on the physical intake structure rather than the flow of water through
the plant. Thus, “capacity” means the size of the intake structure itself and refers to the fact that, for a
given flow of water through the plant, the velocity at the intake can be decreased to protect fish by
increasing the size of the intake structure. Id. at 36. Another way to think about the issue is by
analogy to a drinking glass; the capacity (or volume) of the glass is the full amount it will hold, not
whatever amount of water happens to be in it. Similarly, the capacity of a CWIS is its physical size,
not the flow through it.

That Congress did not intend EPA to regulate the use of cooling water (that is, flow or volume) is
made particularly apparent by Clean Water Act § 101(b), which says that it is the policy of the
Congress to preserve and protect the “primary responsibilities and rights of States . . . to plan the
development and use (including restoration, preservation, and enhancement) of land and water
resources.” 33 U.S.C. § 1251(b). More to the point, § 101(g) says that “[i]t is the policy of Congress
that the authority of each State to allocate quantities of water within its jurisdiction shall not be
superseded, abrogated or otherwise impaired” by the Clean Water Act. 33 U.S.C. § 1251(g). And it
is the policy of Congress that nothing in the Clean Water Act “shall be construed to supersede or
abrogate rights to quantities of water which have been established by any State.” Id. In PUD No. 1 of
Jefferson County v. Washington Department of Ecology, 511 U.S. 700 (1994), Justice O’Connor
allowed the State of Washington, using § 401 of the Clean Water Act, to impose a minimum instream
flow requirement on a hydroelectric project licensed by the Federal Energy Regulatory Commission.
Justice O’Connor found that § 101(g) (and § 510(2), providing that nothing in the Clean Water Act
shall “be construed as impairing or in any manner affecting the right or jurisdiction of the States with
respect to the waters . . . of such States,” 33 U.S.C. § 1370), leaves the States their traditional
authority to allocate water rights. Also, the SWANCC case tells us that the provisions of § 101 of the
Clean Water Act are to be taken seriously. See Solid Waste Agency of Northern Cook Co. v. U.S.
Army Corps of Engineers, 531 U.S. 159 (2001).
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In short, even if EPA wanted to require cooling towers (despite their high cost), it would not have
legal authority to do so.

EPA Response

In this final rule, performance standards are not based on cooling tower technology, however, one of
five compliance alternatives is the reduction of flow commensurate with the use of cooling towers,
since such a level of performance meets the rule performance standards. See preamble to the final
rule, particularly sections III, VII, and VIII.
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Comment ID 316bEFR.056.016 vator cone 2.04.01

Author Name Maya K.van Rossum Require closed cycle cooling

Organization Delaware Riverkeeper

The Terms of the Clean Water Act require a focus on capacity and therefore must necessarily focus
on use of closed cycle cooling.

Reducing a facilities’ intake capacity (the quantity of water withdrawn) via closed cycle cooling is
clearly the most effective technology available for reducing impingement and entrainment impacts.
The proposed regulations fail to require this most effective technology in all necessary an appropriate
circumstances. As a result, these regulations fail to fulfill the requirements of the law and fails to
provide the protection needed by our aquatic ecosystems and populations.

EPA Response
See preamble to the final rule, particularly sections I1I, VII, and VIII, and supporting documents.
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Comment ID 316bEFR.060.015 vator cone 2.04.01

Author Name Mark V. Carney Require closed cycle cooling

Organization PG & E National Energy Group

However, PG&E NEG believes that closed-cycle cooling must be rejected for a more fundamental
reason than that outlined above: Section 316(b) gives EPA no authority to impose closed-cycle
cooling. By its terms, Section 316(b) only authorizes EPA to regulate specific characteristics of
cooling water structures -- their design, location, capacity and construction. It is self-evident, as EPA
has acknowledged, that the cooling system used by a particular facility is

part of the “intake structure.” In re Central Hudson Gas & Electric Corp., Decision of the General
Counsel No. 63, 378 (1977) (A cooling tower is not an ‘intake structure’ within the meaning of
Section 316(b).”). As a result, Section 316(b) does not authorize EPA to dictate the type of cooling
system that a facility must use. See In the Matter of the NPDES Permit for Brunswick Steam Electric
Plant, Decision of the General Counsel on Matters of Law, No. 41, at 181 (1976) ("Section 316(b)
does not authorize the Agency to impose a particular closed-cycle cooling technology.").

Despite its acknowledgement of the foregoing, EPA claims, as it did in those cases, the ability to
regulate a facility’s cooling system indirectly under Section 316(b), on the theory that Congress’ use
of the term “capacity” authorizes EPA to restrict the volume of flow through the intake structure to
the extent that closed-cycle cooling (or, presumably, dry cooling) becomes necessary. In re Brunswick
Steam Electric Plant, at p. 181. This interpretation has never been upheld by any court and defies both
logic and firmly established principles of statutory construction. It is blackletter law that, when
interpreting a statute, every word used by Congress must be given meaning, if it is at all possible to do
so. See Reiter v. Sonotone Corp., 442 U.S. 330, 339 (1979) (“In construing a statute we are obliged to
give effect, if possible, to every word Congress used”.). As a result, a statute must be construed so
that “no clause, sentence, or word shall be superfluous, void or insignificant.” United States v.
Campos-Serrano, 404 U.S. 293, 301 n.14 (1971). EPA’s interpretation fails under both of these
principles. Adopting an unnecessary and strained reading of the single word “capacity,” EPA renders
meaningless the remainder of the statute’s language, which, as EPA admits, limits its authority to the
regulation of cooling water intake structures.

EPA’s assertion of authority to regulate “volume of flow” under the “capacity” banner also lacks any
basis in the legislative history of the statute, notwithstanding EPA’s historical statements to the
contrary. See, e.g., In re Brunswick Steam Electric Plant at 178, n. 10. The references which EPA
cites as illustrating Congress’ concern with the levels of entrainment resulting from high volumes of
flow had nothing to do with the debate over Section 316(b). <FN 2> Indeed, to the extent that this
legislative history is relevant at all, it supports PG&E NEG’s position, not EPA’s. Assuming
Congress believed that the demands of the cooling system, and not only the characteristics of the
intake, were appropriate objects of regulation, it plainly could have given EPA direct authority to
regulate cooling systems under Section 316(b). Congress did not do so. Instead, it enacted a provision
specifically focused on intake structures alone, using language which, given its plain and ordinary
meaning, merely describes characteristics of those structures. Congress’ refusal to grant EPA a
broader authority over cooling systems under Section 316(b) must be respected.

For the reasons above, PG&E NEG endorses EPA’s conclusion in its preferred alternative that closed-
cycle cooling is not BTA for existing sources.
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Footnotes

2 See William A. Anderson & Eric P. Gotting, Taken in Over Intake Structures? Section 316(b) of the Clean Water Act , 26
Column. J. Evntl. L 1, 33-34 (2001) (noting that legislative exchange in which reference was made to cooling water flows as
relevant to entrainment occurred in the context of debate over whether other agencies could establish stricter effluent limits
under NEPA and had nothing to do the scope of Section 316(b)). A copy of this article is provided in Appendix Ito these
comments.

EPA Response

In this final rule, performance standards are not based on cooling tower technology, however, one of
five compliance alternatives is the reduction of flow commensurate with the use of cooling towers,
since such a level of performance meets the rule performance standards. See preamble to the final
rule, particularly sections III, VII, and VIII.
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Comment ID 316bEFR.097.032 vatercoe 2.04.01

Author Name Daniel J. Orr Require closed cycle cooling

Organization Xcel Energy

Xcel Energy is also concerned with some other water use issues related to cooling towers that EPA
seems to have overlooked. Although cooling towers reduce overall water appropriation by a facility
they actually increase the consumptive water use (loss) due to evaporation losses from the towers.
These water use changes could impact facilities in two ways. Once-through cooling systems return
nearly all of the water appropriated back to the system for subsequent downstream uses so the net loss
to the system is minimal. In areas of the country where water use is closely regulated, facilities may
not be able to acquire water rights to account for the additional water required to meet the increased
consumptive losses. This increase in consumptive water use could also be a significant issue at
facilities that are constrained by instream flow requirements to protect aquatic life. This increased
water loss could be especially pronounced during drought periods. Additionally, in states with prior
appropriation water laws, failure to make use of your full water right results in forfeiture of that water
volume not used. If facilities are required to reduce intake flows to the equivalent of closed-cycle
flows they would not be able to utilize the full water rights and have to abandon them or try to sell
them likely at reduced prices. The loss of those water rights would be considered a regulatory taking
and would require compensation for the loss under the 5th Amendment.

EPA Response

In this final rule, performance standards are not based on cooling tower technology, however, one of
five compliance alternatives is the reduction of flow commensurate with the use of cooling towers,
since such a level of performance meets the rule performance standards. See preamble to the final
rule, particularly sections III, VII, and VIII.
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Comment ID 316bEFR.206.028 vator cone 2.04.01

Author Name Reed Super Require closed cycle cooling

Organization Riverkeeper

Section 316(b) Requires Closed-Cycle Cooling as BTA because it is the Best Technology in Use.

As explained above, the Clean Water Act’s technology-based limitations were designed to force the
iterative development of more protective technologies, and to ratchet down discharges and other
impairments to water quality until they could be eliminated. Congress and numerous federal courts
have emphasized this “technology-forcing” character of the Act’s categorical standards within the
context of the section 301 BAT requirement. It is therefore well-settled law that BAT standards must
require all existing facilities to match the environmental performance of the best performing, i.e., least
polluting, least harmful, facility.

BAT must be “at a minimum, established with reference to the best performer in any industrial
category.” Conf. Rep. On S. 2770 (October 4, 1972), Legislative History of the Federal Water
Pollution Control Act of 1972 at 170. “The BAT standard reflects the intention of Congress to use
the latest scientific research and technology in setting effluent limits, pushing industries toward the
goal of zero discharge as quickly as possible. In setting BAT, EPA uses not the average plant, but the
optimally operating plant, the pilot plant which acts as a beacon to show what is possible.” Kennecott
v. EPA, 780 F.2d 445, 448 (4th Cir. 1985), citing legislative history See A Legislative History of the
Water Pollution Control Act Amendments of 1972, 93d Cong., 1st Sess. (Comm. Print 1973), at 798
(hereinafter "Leg. Hist."). See A Legislative History of the Water Pollution Control Act Amendments
of 1972, 93d Cong., 1st Sess. (Comm. Print 1973), at 798 (hereinafter "Leg. Hist.").;

“[1]t is clear that Congress did not intend by that phrase [i.e., BAT] to limit the technology to that
which is widely in use. ... ‘It will be sufficient, for the purpose of setting the level of control under
available technology, that there be one operating facility which demonstrates that the level can be
achieved or that there is sufficient information and data from a relevant pilot plant.”” American Iron
& Steel Inst. v. EPA, 526 F.2d 1027, 1058 (3d Cir. 1975), quoting legislative history. BAT must
“utilize the latest technology to reach ‘the greatest attainable level ... which could be achieved.
NRDC v. EPA, 863 F.2d 1420, 1431 (9th Cir. 1988). <FN 81>

The best-performer/optimally-operating-plant essence of BAT standards is illustrated by contrast with
or “best practicable technology” or BPT standards. <FN 82> BPT was an intermediate technology
standard which, under the CWA’s three-step phase-in process, were completely replaced by the BAT
standards in 1979. Under the obsolete BPT mandate, EPA set standards which represented the
“average of the best existing performance by plants of various sizes, ages and unit processes within
each industrial category or subcategory. This average is not based upon a broad range of plants
within an industrial category or subcategory, but is based upon performance levels achieved by
exemplary plants.” Kennecott v. EPA, 780 F.2d 445, 448 (4th Circ. 1985) citing EPA v. Nat'l Crushed
Stone Ass'n, 449 U.S. 64, 76 n. 15, 66 L. Ed. 2d 268, 101 S.Ct 295 (1980) (1980) quoting 39 Fed.
Reg. 6580 (1974). “The distinction between ‘best practicable’ and ‘best available’ is intended to
reflect the need to press toward increasingly higher levels of control. Kennecott v. EPA, 780 F.2d
445, 448 (4th Cir. 1985), citing legislative history.
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Section 316(b)’s BTA mandate, which is at least as strict as BAT standards and clearly stricter that
BPT, requires EPA to set extremely technology-forcing cooling water intake standards that reflect
state-of-the-art controls. As with BAT, BTA requires EPA to look to the optimally-operating plant,
i.e., the best performer, and to bring all facilities up to the “best of the best” level. EPA has done this
for many years for most industrial dischargers, including new and existing power plants. <FN 83>
The Clean Water Act requires the same for cooling water intakes at power plants.

Footnotes

81 See also Texas Oil & Gas Ass’n v. United States EPA, 161 F.3d 923, 928 (5th Cir. 1998) (BAT limitations to be based
on the performance of “the single best-performing plant.”) American Iron & Steel, 526 F.2d at 1061; National Ass’n of
Metal Finishers v. EPA, 719 F.2d 624, 657, n. 51 (3d Cir. 1983); FMC Corp. v. Train, 539 F.2d 973, 983 (4th Cir. 1976);
American Frozen Food Inst. v. EPA, 526 F.2d 107, 117 (D.C. Cir. 1976).

82 33 U.S.C. § 1311(b)(1)(A). EPA defines BPT as "the average of the best existing performance by plants of various sizes,
ages and unit processes within each industrial category or subcategory. This average is not based upon a broad range of
plants within an industrial category or subcategory, but is based upon performance levels achieved by exemplary plants."
EPA v. Nat'l Crushed Stone Ass'n, 449 U.S. 64, 76 n.15, 66 L. Ed. 2d 268, 101 S. Ct. 295 (1980), quoting 39 Fed. Reg.

6580 (1974).

83 40 C.F.R. Part 423 (Steam and Electric Power Generating industry)..

EPA Response
See preamble to the final rule, particularly sections III, VII, and VIII, and supporting documents.
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Comment ID 316bEFR.206.029 vator cone 2.04.01

Author Name Reed Super Require closed cycle cooling

Organization Riverkeeper

Because closed-cycle cooling is the best technology for minimizing adverse environmental impact, is
widely available for both new and existing plants, and will not cause adverse energy impacts, it is
BTA for existing facilities. EPA has no discretion to determine otherwise. Indeed, for EPA to
determine that a once-through plant is the “optimally operating plant, the pilot plant which acts as a
beacon to show what is possible,” (Kennecott v. EPA, 780 F.2d at 448) would be arbitrary and
capricious and not in accordance with law.

EPA Response
See preamble to the final rule, particularly sections 111, VII, and VIII, and supporting documents.
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Comment ID 316bEFR.206.041 vatercoe 2.04.01

Author Name Reed Super Require closed cycle cooling

Organization Riverkeeper

EPA must substantially revise its Phase II regulation to require facilities to reduce their cooling water
intakes capacity to a level commensurate with closed-cycle cooling, must not allow restoration
measures as a compliance option, and must only allow variances consistent with statutory and
Supreme Court precedent. Any other result would is a abuse of discretion and not in accordance with

law.

EPA Response
See preamble to the final rule, particularly sections I1I, VII, and VIII, and supporting documents.

Response to Public Comment: CWA Section 316(b) Phase Il Existing Facility Rule--Final Page 209 of 5143
Subject Matter: 2.04.01--Require closed cycle cooling Monday, March 29, 2004



Comment ID 316bEFR.206.069 vater coe . 2.04.01

Author Name Reed Super Require closed cycle cooling

Organization Riverkeeper

EPA states that the site-specific approaches “would be based on the view that the location of each
power plant and the associated intake structure design, construction, and capacity are unique, and that
the optimal combination of measures to reflect [BTA] for minimizing [ AEI] must be determined on a
case-by-case basis.” <FN 161> But this is clearly wrong. Almost without exception, impacts from
cooling water intake structures are reduced by between one and two orders of magnitude by
conversion from once-through to closed-cycle cooling. While other additional measures may be
appropriate based on location, adverse environmental impacts cannot be minimized without closed-
cycle cooling, and thus cooling towers must be required unless they are wholly disproportionate to the
benefits (e.g., the highly unusual circumstance where a plant is located in a waterbody that has no
fish).

Footnotes
161 67 Fed. Reg. 17159

EPA Response

See preamble to the final rule, particularly sections III, VII, and VIII, and supporting documents.
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Comment ID 316bEFR.311.004 vatercoe 2.04.01

Author Name Mark V. Carney Require closed cycle cooling

Organization PG & E Energy Group

PG&E NEG strongly disputes EPA’s position that it has authority under Section 316(b) to require
cooling towers at any facility.<FN 5>
Footnotes

5 See Comments of PG&E National Energy Group on EPA’s Proposed 3 16(b) Rule for Phase II Existing Facilities, 5 § III.
A.1 (August 7,2002).

EPA Response

In this final rule, performance standards are not based on cooling tower technology, however, one of
five compliance alternatives is the reduction of flow commensurate with the use of cooling towers,
since such a level of performance meets the rule performance standards. See preamble to the final
rule, particularly sections III, VII, and VIII.
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Comment ID 316bEFR.404.009 vatercoe 2.04.01

Author Name Reed Super Require closed cycle cooling

Organization Riverkeeper, Inc.

CLOSED-CYCLE COOLING REDUCES WATER WITHDRAWALS AND FISH KILLS BY AN
ORDER OF MAGNITUDE OR GREATER AND IS THEREFORE NECESSARY TO MINIMIZE
IMPACT.

Capacity is the Critical Factor in Minimizing Adverse Environmental Impact.
CWA section 316(b) requires minimization of adverse environmental impact (AEI):

the location, design, construction, and capacity of cooling water intake structures [must] reflect the
best technology available for minimizing adverse environmental impact.<FN 52>

The amount of water withdrawn by an intake is directly related to -and is the critical determinant of -
the extent of adverse environmental impact. Consequently, section 316(b) requires a minimization of
intake capacity.

Footnotes

5233 U.S.C 1326(b)(2)(A); U.S.C. 1311(b)(2)(A)

EPA Response
See preamble to the final rule, particularly sections I1I, VII, and VIII, and supporting documents.

Response to Public Comment: CWA Section 316(b) Phase Il Existing Facility Rule--Final Page 212 of 5143
Subject Matter: 2.04.01--Require closed cycle cooling Monday, March 29, 2004



Comment ID 316bEFR.404.021 vatercoe 2.04.01

Author Name Reed Super Require closed cycle cooling

Organization Riverkeeper, Inc.

Section 316(b) Requires Closed-Cycle Cooling as BTA because it is the Best Technology in Use.

As explained above, the Clean Water Act’s technology-based limitations were designed to force the
iterative development of more protective technologies, and to ratchet down discharges and other
impairments to water quality until they could be eliminated. Congress and numerous federal courts
have emphasized this “technology forcing” character of the Act’s categorical standards within the
context of the section 301 BAT requirement. It is therefore well-settled law that BAT standards must
require all existing facilities to match the environmental performance of the best performing, i.e., least
polluting, least harmful, facility.

BAT must be “at a minimum, established with reference to the best performer in any industrial
category.” Conf. Rep. On S. 2770 (October 4, 1972), Legislative History of the Federal Water
Pollution Control Act of 1972 at 170. “The BAT standard reflects the intention of Congress to use the
latest scientific research and technology in setting effluent limits, pushing industries toward the goal
of zero discharge as quickly as possible. In setting BAT, EPA uses not the average plant, but the
optimally operating plant, the pilot plant which acts as a beacon to show what is possible.” Kennecott
v. EPA, 780 F.2d 445,448 (4th Cir. 1985), citing legislative history See A Legislative History of the
Water Pollution Control Act Amendments of 1972, 93d Cong., 1st Sess. (Comm. Print 1973), at 798
(hereinafter “Leg. Hist.”). See A Legislative History of the Water Pollution Control Act Amendments
of 1972, 93d Cong., 1st Sess. (Comm. Print 1973), at 798 (hereinafter “Leg. Hist.”).;

“[1]t is clear that Congress did not intend by that phrase [i.e., BAT] to limit the technology to that
which is widely in use. ... ‘It will be sufficient, for the purpose of setting the level of control under
available technology, that there be one operating facility which demonstrates that the level can be
achieved or that there is sufficient information and data from a relevant pilot plant.”” American Iron
& Steel Inst. v. EPA, 526 F.2d 1027, 1058 (3d Cir. 1975), quoting legislative history. BAT must
“utilize the latest technology to reach ‘the greatest attainable level ... which could be achieved. NRDC
v. EPA, 863 F.2d 1420, 1431 (4thCir. 1988).<FN 92>

The best-performer/optimally-operating-plant essence of BAT standards is illustrated by contrast with
or “best practicable technology” or BPT standards.<FN 93>BPT was an intermediate technology
standard which, under the CWA’s three-step phase-in process, were completely replaced by the BAT
standards in 1979. Under the obsolete BPT mandate, EPA set standards which represented the
“average of the best existing performance by plants of various sizes, ages and unit processes within
each industrial category or subcategory. This average is not based upon a broad range of plants within
an industrial category or subcategory, but is based upon performance levels achieved by exemplary
plants.”” Kennecott v. EPA, 780 F.2d 445,448 (4th Circ. 1985) citing EPA v. Nat'l Crushed Stone
Ass’n, 449 US. 64,76 n. 15, 66 L. Ed. 2d 268, 101 S.Ct 295 (1980) (1980) quoting 39 Fed. Reg. 6580
(1974). “The distinction between ‘best practicable’ and ‘best available’ is intended to reflect the need
to press toward increasingly higher levels of control. Kennecott v. EPA, 780 F.2d 445,448 (4th Cir.
1985)’ citing legislative history.
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Section 316(b)’s BTA mandate, which is at least as strict as BAT standards and clearly stricter that
BPT, requires EPA to set extremely technology-forcing cooling water intake standards that reflect
state-of-the-art controls. As with BAT, BTA requires EPA to look to the optimally-operating plant,
Le., the best performer, and to bring all facilities up to the “best of the best” level. EPA has done this
for many years for most industrial dischargers, including new and existing power plants.<FN 94> The
Clean Water Act requires the same for cooling water intakes at power plants.

Footnotes

92 See also Texas Oil & Gas Ass’n v. Unitedstates EPA, 161 F.3d 923,928 (5&Cir. 1998) (BAT limitations to be based on
the performance of “the single best-performing plant.”) American Iron & Steel, 526 F.2d at 1061;National Ass’n ofMetal
Finishers v. EPA, 719 F.2d 624, 657, n. 51 (3d Cir. 1983); FMC Corp. v. Train, 539 F.2d 973,983 (4th Cir. 1976);American
Frozen Food Inst. v. EPA, 526 F.2d 107, 117 (D.C. Cir. 1976).

93 33 U.S.C. 5 1311(b)(1)(A). EPA defines BPT as "the average of the best existing performance by plants of various sizes,
ages and unit processes within each industrial category or subcategory. This average is not based upon a broad range of
plants within an industrial category or subcategory, but is based upon performance levels achieved by exemplary plants.
EPA v. Nat? Crushed Stone Ass‘n, 449 U.S. 64,76 n.15, 66 L. Ed. 2d 268, 101 S. Ct. 295 (1980), quoting 39 Fed. Reg.
6580 (1974).

94 40 C.F.R. Part 423 (Steam and Electric Power Generating industry).

EPA Response
See preamble to the final rule, particularly sections III, VII, and VIII, and supporting documents.
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Comment ID 316bEFR.404.022 vatercoe 2.04.01

Author Name Reed Super Require closed cycle cooling

Organization Riverkeeper, Inc.

Because closed-cycle cooling is the best technology for minimizing adverse environmental impact, is
widely available for both new and existing plants, and will not cause adverse energy impacts, it is
BTA for existing facilities. EPA has no discretion to determine otherwise. Indeed, for EPA to
determine that a once-through plant is the “optimally operating plant, the pilot plant which acts as a
beacon to show what is possible,”” (Kennecott v. EPA, 780 F.2d at 448) would be arbitrary and
capricious and not in accordance with law.

EPA Response
See preamble to the final rule, particularly sections 111, VII, and VIII, and supporting documents.
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Comment ID 316bEFR.404.031 vatercoe 2.04.01

Author Name Reed Super Require closed cycle cooling

Organization Riverkeeper, Inc.

EPA must substantially revise its Phase II regulation to require facilities to reduce their cooling water
intakes capacity to a level commensurate with closed-cycle cooling, must not allow restoration
measures as a compliance option, and must only allow variances consistent with statutory and
Supreme Court precedent. Any other result would be an abuse of discretion and not in accordance

with law.

EPA Response
See preamble to the final rule, particularly sections III, VII, and VIII, and supporting documents.
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Response to Public Comment: CWA Section 316(b) Phase Il Existing Facility Rule--Final
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Comment ID 316bEFR.404.061 vatercoe 2.04.01

Author Name Reed Super Require closed cycle cooling

Organization Riverkeeper, Inc.

EPA states that the site-specific approaches “would be based on the view that the location of each
power plant and the associated intake structure design, construction, and capacity are unique, and that
the optimal combination of measures to reflect [BTA] for minimizing [ AEI] must be determined on a
case-by-case basis.” <FN 181> But this is clearly wrong. Almost without exception, impacts from
cooling water intake structures are reduced by between one and two orders of magnitude by
conversion from once-through to closed-cycle cooling. While other additional measures may be
appropriate based on location, adverse environmental impacts cannot be minimized without closed-
cycle cooling, and thus cooling towers must be required unless they are wholly disproportionate to the
benefits (e.g., the highly unusual circumstance where a plant is located in a waterbody that-has no
fish).

Footnotes
181 67 Fed. Reg. 17159.

EPA Response

See preamble to the final rule, particularly sections III, VII, and VIII, and supporting documents.
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Response to Public Comment

---National Pollutant Discharge Elimination System---
Regulations Addressing Cooling Water Intake Structures
for Phase Il Existing Facilities

(40 CFR Parts 9, 122, 123, 124, and 125)

Subject Matter Code |
2.04.02

Apply 316(b) before a det. of impact/AEI
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Comment ID 316bEFR.009.001 Vater ot 2 .04.02

Author Name Mo Shafii Apply 316(b) before a det. of impact/AEI

Organization Arkansas Dept of Environmental Quality

Adverse Environmental Impact (AEI) — The Proposed Rule does not define AEI and removes it as a
deciding factor for applicability of 316(b). Facilities with an intake volume of 50 MGD are subject to
the rule regardless of whether they are causing AEIL. If a facility can demonstrate it does not cause
AEI — should it still be required to go through the 316(b) studies and analyses?

EPA Response
See preamble to the final rule, particularly sections III, VII, and VIII, and supporting documents.
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Comment ID 316bEFR.034.024 vater coe 2.04.02

Author Name Michael E. Wilder Apply 316(b) before a det. of impact/AEI

Organization Georgia Power

Adverse Environmental Impact Cannot be Presumed.

To the extent that EPA is using 316(b) to regulate cooling water intake structures that are not having
an adverse impact on the environment, EPA is acting beyond the scope of its authority. Consistent
with the Clean Water Act, EPA must allow a two step process that enables a utility to show whether
there is any adverse environmental impact in the first place. Section 316(b) of the Clean Water Act
requires the location, design, construction, and capacity of cooling water intake structures to “reflect
best technology available for minimizing adverse environmental impact.” 33 U.S.C. § 1326(b). On
the basis of strict statutory interpretation, if adverse environmental impact is absent, then the question
whether the facility has best technology available becomes largely irrelevant.

Under the rule as proposed, EPA assumes that there is adverse environmental impact by virtue of the
operation of a cooling water intake structure. Georgia Power disagrees with this position and finds it
to be not only arbitrary, but completely at odds with the Clean Water Act. EPA is without delegated
authority to require facilities to undertake activities with respect to their cooling water intake
structures where there is an absence of adverse environmental impacts.

EPA Response
See preamble to the final rule, particularly sections III, VII, and VIII, and supporting documents.
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Comment ID 316bEFR.035.005 vater coge 2.04.02

Author Name Roger Claff Apply 316(b) before a det. of impact/AEI

Organization Cooling Water Intake Structures
Coalition

In developing the Phase III regulations, EPA should assess whether minimal adverse environmental
impact already exists.

The Coalition notes that section 316(b) of the CWA imposes requirements for "minimizing adverse
environmental impact." Thus, if there are levels of entrainment or impingement below which there is
no environmental significance, i.e., where there is no "adverse environmental impact," then no
additional BTA requirements for CWIS are authorized or necessary under that provision. For this
reason, if EPA decides to regulate CWIS for Phase II facilities under an approach similar to that
required when promulgating effluent guidelines, EPA is not bound to use a similar approach in its
Phase III rulemaking. In Phase III, which is applicable to manufacturing facilities and certain electric
power facilities, EPA would be well within its statutory authority to find that requirements are not
applicable to a facility's CWIS if the agency is unable in the first instance to determine that there is an
adverse environmental impact from the operation of that intake. Indeed, EPA should make such a
finding before imposing additional restrictions on a facility's CWIS under section 316(b).

The Coalition believes EPA should make a determination of adverse environmental impact the first
inquiry before imposing particular technology requirements on Phase II facilities, as well. But even if
EPA declines to do so here, that should not prevent EPA from making a determination of adverse
environmental impact the first step in considering technology requirements for the smaller Phase I11
facilities.

EPA Response

The commenters remarks regarding the Phase II rule are beyond the scope of this rulemaking. In
response to the commenter’s remarks on Phase II of the rulemaking, see the preamble, particularly
sections III, VII, and VIII, and supporting documents.
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Comment ID 316bEFR.043.024 vater coe 2.04.02

Author Name E. Fitzergerald Veira Apply 316(b) before a det. of impact/AE|

Organization Troutman & Sanders obo Georgia Power

Adverse Environmental Impact Cannot be Presumed.

To the extent that EPA is using 316(b) to regulate cooling water intake structures that are not having
an adverse impact on the environment, EPA is acting beyond the scope of its authority. Consistent
with the Clean Water Act, EPA must allow a two step process that enables a utility to show whether
there is any adverse environmental impact in the first place. Section 316(b) of the Clean Water Act
requires the location, design, construction, and capacity of cooling water intake structures to “reflect
best technology available for minimizing adverse environmental impact.” 33 U.S.C. §1326(b). On the
basis of strict statutory interpretation, if adverse environmental impact is absent, then the question
whether the facility has best technology available becomes largely irrelevant.

Under the rule as proposed, EPA assumes that there is adverse environmental impact by virtue of the
operation of a cooling water intake structure. Georgia Power disagrees with this position and finds it
to be not only arbitrary, but completely at odds with the Clean Water Act. EPA is without delegated
authority to require facilities to undertake activities with respect to their cooling water intake
structures where there is an absence of adverse environmental impacts.

EPA Response
See preamble to the final rule, particularly sections III, VII, and VIII, and supporting documents.
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Comment ID 316bEFR.060.036 vater coge 2.04.02

Author Name Mark V. Carney Apply 316(b) before a det. of impact/AEI

Organization PG & E National Energy Group

Imposition of mandatory standards for all facilities is not a permissible implementation of Section
316(b)

Under EPA’s proposal, the performance standards would be applicable to all facilities and compliance
with the standards would be mandatory except for those qualifying for site-specific evaluation. This
approach exceeds EPA’s authority under Section 316(b) and must therefore be rejected.

As is discussed in Part I11.B.2.c.(i) of these comments, Section 316(b) requires that an actual adverse
environmental impact be found before imposition of new technology. In addition, EPA bears the
burden of showing (or predicting) the existence of any actual adverse impact. See In the Matter of
Public Service Company of New Hampshire, NPDES Appeal No. 76-7, 1 E.A.D. 332, 339 (June 10,
1977) (noting that, under Section 316(b), “the Agency must identify or predict adverse environmental
effects and then select the most effective means of ‘minimizing’ . . . the adverse effects”). By making
the performance standards applicable to and mandatory for all dischargers within specified categories,
EPA ignores these burdens, imposing technological retrofit requirements on facilities without regard
to the existence of adverse environmental impact. As a result, facilities currently having no significant
level of adverse impact would nonetheless be forced to engage in expensive retrofits of new
technology in an attempt to reduce those already non-significant impacts.

EPA Response
See preamble to the final rule, particularly sections 111, VII, and VIII, and supporting documents.

Response to Public Comment: CWA Section 316(b) Phase Il Existing Facility Rule--Final Page 223 of 5143
Subject Matter: 2.04.02--Apply 316(b) before a det. of impact/AEI Monday, March 29, 2004



Comment ID 316bEFR.075.303 vator coe 2.04.02

Author Name Maureen F. Vaskis & Mark F. Strickland Apply 316(b) before a det. of impact/AE

Organization PSEG Services Corporation, Ofc of
Environmental Counsel

The Substantive Statutory Standard Under § 316(b) Requires “Adverse Environmental Impact” be
Defined

The substantive standard of § 316(b) requires intakes to reflect "best technology available for
minimizing adverse environmental impact." Unlike the technological standards of §§ 301 and 306,
which require point sources to install technology (e.g., BAT) without regard to the specific benefit to
the environment to be achieved, the plain language of § 316(b) interposes an environmental-effects
standard to determine whether an intake structure reflects BTA. USEPA recently stated in the context
of its current rulemaking that:

“while the technical focus of an effluent guideline regulation is on the effectiveness of various
technologies in treating wastewater discharges, [Section] 316(b) states that the location, design,
construction, and capacity of cooling water intake structures shall reflect the best technology
available "for minimizing adverse environmental impact . . . [E]nvironmental impacts caused by
cooling water intake structures are highly site specific." <FN 23>

If there is no "adverse environmental impact,”" then there is nothing "for minimizing," and the
objective of BTA is satisfied. As the Agency stated to the court, “adverse environmental impact” is
an important legal concept that needs to be addressed in the § 316(b) regulations. <FN 24> A basis
for USEPA’s requesting an extension to the court order mandating promulgation of these regulations
was to provide a benchmark for important concepts such as “adverse environmental impact.” <FN
25> USEPA should follow through on its prior intention and include a biologically meaningful
definition of AEI in the Phase II Rule.

The words of the statute, which require a determination that there is an “adverse” effect on the
“environment” before further actions are required to achieve BTA, must be given their full import.
<FN 26> USEPA cannot eliminate these words from the statute by presuming any intake causes an
adverse effect. If USEPA were to do so, it would completely ignore the mandate of Congress. <FN
27>

Footnotes
23 Cronin v. Browner, No. 93 Civ. 0314 (AGS) (S.D.N.Y.) (declaration of J. Charles Fox in support of EPA's Motion to
Modify Consent Decree at 7 (dated July 29, 1999)).

24 Cronin v. Browner, No. 93 Civ. 0314 (AGS) (S.D.N.Y.) (Opinion and Order filed March 28, 2000, at 0376) (referencing
declaration of J. Charles Fox in support of EPA's Motion to Modify Consent Decree at 38.)

25 Cronin v. Browner, No. 93 Civ. 0314 (AGS) (S.D.N.Y.) (Opinion and Order filed March 28, 2000, at 0374) (referencing
declaration of J. Charles Fox in support of EPA's Motion to Modify Consent Decree at 38.)

26 The first inquiry is" ‘whether Congress has directly spoken to the precise question at issue.' " FDA v. Brown &
Williamson Tobacco Corp., 529 U.S. 120, 132 (2000). (quoting Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc.,
467 U.S. 837, 842 (1984)). If, as here, the answer is affirmative, "the inquiry is at an end; the court "‘must give effect to the
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unambiguously expressed intent of Congress.' " Id. (quoting Chevron , 467 U.S. at 842-43).

27 “An agency's action is "normally " considered arbitrary and capricious when it: has relied on factors which Congress has
not intended it to consider, entirely failed to consider an important aspect of the problem, offered an explanation for its
decision that runs counter to the evidence before the agency, or is so implausible that it could not be ascribed to a difference
in view or the product of agency expertise.” (Citing Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins.
Co., 463 U.S. 29, 43 (1983)). Midwater Trawlers Cooperative, et al. v. Department of Commerce, et al., CV-96-01808-BJR,
filed March 5, 2002 at 3630.

EPA Response
See preamble to the final rule, particularly sections 111, VII, and VIII, and supporting documents.
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Comment ID 316bEFR.075.304 vater coe 2.04.02

Author Name Maureen F. Vaskis & Mark F. Strickland Apply 316(b) before a det. of impact/AE

Organization PSEG Services Corporation, Ofc of
Environmental Counsel

The Overall Statutory Scheme Of The CWA Supports PSEG’s Position That AEI Must Be
Determined At A Biologically Relevant Unit

When the term adverse environmental impact is viewed in the context of the objectives and goals of
the CWA, AEI must refer to those environmental factors that determine the health of aquatic
populations and ecosystems. <FN 28> Courts have looked to the objective of the CWA, which is "to
restore and maintain the chemical, physical and biological integrity of the Nation's waters," when
construing its other provisions. <FN 29> Specifically, courts have noted that Congress used the term
"integrity" to "convey a concept that refers to a condition in which the natural structure and function
of ecosystems is maintained." <FN 30> In other words, "any change induced by man which
overtaxes the ability of nature to restore conditions to [a] "natural' or "original' [state] is an
unacceptable perturbation."” <FN 31> Congress' general concern under the CWA was to protect and
maintain the structure and function of ecosystems themselves. To meet the intent of Congress,
USEPA must define AEI based on the impacts to aquatic populations, communities, or ecosystems,
unless species of special concern (i.e., threatened or endangered) are affected.

Footnotes

28 Anderson, supra, at 39. See also, Maryland Power Plants, supra.
29 FWPCA, 101, reprinted in Legislative History at 4 (emphasis added). See, e.g., United States v. Riverside Bayview
Homes, Inc., 474 U.S. 121, 131-35 (citing to §101(a) as supporting Corps of Engineer regulations that governed discharges

of dredged and fill material into wetlands).

30 See Riverside Bayview Homes, 474 U.S. at 132-33 (citing the House Report language and concluding Congress intended
to focus on protection of aquatic ecosystems).

31 H.R. Rep. No. 92-911 (1972), reprinted in Legislative History, at 764.

EPA Response
See preamble to the final rule, particularly sections III, VII, and VIII, and supporting documents.
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Comment ID 316bEFR.097.015 vator cone 2.04.02

Author Name Daniel J. Orr Apply 316(b) before a det. of impact/AEI

Organization Xcel Energy

Xcel Energy has one concern with the two site-specific proposals outlined in the proposed regulation
by EPA. Both of the proposed options for site-specific determinations (the Sample Site-Specific Rule
and the 1977 Draft Guidance based alternative) assume that there will be adverse environmental
impacts and that some mitigation or restoration will be required at all sites. This unsupported
assumption also contributes to EPA’s unwillingness to define adverse environmental impact The EPA
proposals use the significantly greater than estimated benefits as the cost/benefit test but do not define

how significantly greater would be interpreted.

EPA Response
See preamble to the final rule, particularly sections III, VII, and VIII, and supporting documents.
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Comment ID 316bEFR.098.005 vater coge 2.04.02

Author Name Ted Bach Apply 316(b) before a det. of impact/AEI

Organization South Carolina Chamber of Commerce

The proposed performance standard is based upon technology standards, which fail to consider if
adverse environmental impact is occurring.

The proposed performance standards are based upon entrainment and impingement reductions that
could be achieved if certain technologies are implemented. Although the proposed rule does not
specific what technology must be used to meet the performance standard, the standard is technology
based with an option to use restoration measures to supplement or replace implementation of
technologies. The proposed rule with its performance standard, as well as the technology-based
approaches under consideration, both ignore the fact that adverse environmental impact may not be
occurring in all cases. Therefore both of these approaches may result in significant expenditures of
resources that are unwarranted by site-specific conditions.

EPA Response

See preamble to the final rule, particularly sections I1I, VII, and VIII, and supporting documents.
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Comment ID 316bEFR.201.005 vator coe 2.04.02

Author Name Gary Aydell Apply 316(b) before a det. of impact/AEI

Organization Louisiana Dept of Environmental Quality

It appears a large amount of information will be necessary for an existing discharger to justify the
continued use of once-through cooling water. As stated in comment #3, a large amount of staff time
will be required to evaluate this information. The proposed regulations require the existing facilities
to submit information to ‘document’ justification to continue the use of once-through cooling water.
This is like saying they are ‘quilty until proven innocent’. The regulations should be changed so that
the facilities could continue to use once-through cooling water unless EPA or the state determines that
the use of once-through cooling water is having a negative impact on the waterbody.

EPA Response
See preamble to the final rule, particularly sections III, VII, and VIII, and supporting documents.
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Comment ID 316bEFR.206.072 vater coe 2.04.02

Author Name Reed Super Apply 316(b) before a det. of impact/AEI

Organization Riverkeeper

Furthermore, the approaches suggested by industry would require the agency to define the phrase
“adverse environmental impact” in section 316(b). The basic purpose of such a definition would be to
require a determination of adverse environmental impact as a threshold before a permitting agency
would even consider mandating BTA. Industry is trying to create an additional procedural hurdle to
the regulation of cooling water intake structures, by requiring that a proposed CWIS attain a threshold
of adverse impact before best technology can be required. That approach, however, is wholly
unnecessary and inconsistent with the language of Section 316(b) and the structure of the Clean
Water Act. <FN 163> The only threshold requirements for application of Section 316(b) standards
are that facilities include a point source (which is a NPDES permit prerequisite), must be in an
industry subject to Section 301 and 306 standards (which includes all significant users of cooling
water), and must have a cooling water intake structure.

At the very least, determination of AEI as a threshold to regulation provides for months or years of
delay, consuming the resources of agencies and intervenors alike, and in the case of existing facilities,
unnecessarily continuing the slaughter of aquatic organisms. The New York State Department of
Environmental Conservation (“DEC”) has adopted the correct policy regarding adverse environmental
impact as a regulatory threshold. DEC “considers the death of any fish at or through a cooling water
intake to be an ‘adverse impact.”” <FN 164> Like the NYS DEC, EPA should refuse to allocate
public fish and wildlife