READ THI S FI RST:

Using the Electronic NCP and the NCP | ndex

The National O and Hazardous Substances Pollution Contingency Plan (NCP) is now
avail able in WrdPerfect 5.1. This guidance file, "READ THIS FIRST," is designed to help
users easily access the NCP, as well as its acconmpanyi ng Preambles and I ndex. Also, this
file outlines how the NCP files are organi zed and explains how to nove around in the text
effectively and to | ocate specific page references

Errors:

While an effort has been nmade to verify the accuracy of the NCP files, the fina
printed Federal Register copies of the NCP should be relied upon in case of any
uncertainty.

Pl ease report errors to Rhea Cohen, Office of Emergency and Renedi al Response
Office of Program Managenent, Policy and Analysis Staff (0S-240), tel ephone (202)260-
2200

File Structure:

Five files conprise the conplete conputerized NCP docunent. Three of these files
represent the substantive text of the NCP, while the remaining two conprise the NCP
I ndex, which include a Table of Contents and a Key Terns |Index. Although all of the
files are protected against editing, they may still be searched for words or phrases
using the F2 key, or marked for blocks (F4 key) to be printed (F7 key). To select a
file, nove the cursor to highlight the nane of the file and hit the "enter" key. The
five available files are

ITABLE. CON: This file consists of three Tables of Contents. Section Ais the TOC for
the NCP proposed rule preanmble, Section B is for the NCP final rule
preambl e, and Section Cis for the NCP final rule. These tables
provi de specific Federal Register page references to the subpart and
section discussions that are included in the three sources

IPROPRE. AM This file contains the preamble to the proposed NCP published at 53 FR 51394
on December 21, 1988 (Federal Register page numbers 51394 through
51474).

IPREAMBL. E: This file contains the preanble to the NCP final rule published at 55 FR
8666 on March 8, 1990 (Federal Regi ster page nunbers 8666 through
8812).

IFI NALRUL. E: This file delineates the NCP final rule, also published at 55 FR 8666 on
March 8, 1990 (Federal Regi ster page nunbers 8813 through 8865).

INCPI NDX: This file holds the NCP Key Terms |Index. The index was devel oped with
experi ence and know edge gai ned over the past several years through
the NCP revision project, and seeks to be as conprehensive as
possible. The primary references included are to the NCP final rule



and the preanble to the final rule, as well as selected references
to the preanble to the proposed NCP. These latter references are
more general and highlight only certain sections of the preanble to
the proposed rule and are not intended to be as conprehensive as
those for the final rule and preamble. The references contained in
the Key Terns |Index appear in three different ways, in the follow ng
order, depending on the source referenced:

(1) References to the preanble of the final NCP appear in regular, non-bold type. For
exanpl e, pages 8769-8770 al ways appear in
regul ar type

(2)References to the final NCP appear in bold type. For exanple, pages 8830-8831 al ways
appear in bold.

(3)References to the preanble of the proposed NCP appear with full Federal Register
references. For exanple, 53 FR 51469 refers to
the preamble to the proposed NCP.

The I ndex makes extensive use of the subheadi ngs where appropriate in order to provide as
preci se and detailed references as possible. It also makes free use
of cross-references, which permt the user to search for a reference
under several relevant main entries. |In all cases, subheadi ngs
appear in italics to assist the reader when searching for a cross-
referenced term |If the cross-reference includes italics, it refers
to a subheadi ng under another main entry.

Page Reference Search

To search for a specific page reference in any of the sections of the NCP, execute
the followi ng steps: retrieve the file which corresponds to the section in which you are
interested, hit the search key (F2), enter the four- or five-digit Federal Register page
nunmber, and hit the search key again. Note: |In order to conduct a search of the entire
document, you must initiate the sequence of commands fromthe beginning of the file.
Fol | owi ng execution of the search, you will automatically be shifted to the WordPerfect
text which corresponds to the top of that Federal Regi ster page
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ENVI RONMENTAL PROTECTI ON_AGENCY

40 CFR Part 300
National O and Hazardous Substances Pollution Contingency Plan

AGENCY: Environnmental Protection Agency.
ACTI ON: Final Rule.

SUMVARY: The Environmental Protection Agency (EPA) is today pronulgating revisions to the
National O and Hazardous Substances Pollution Contingency Plan (NCP). The Superfund
Amendnment s and Reaut hori zation Act of 1986 (SARA) anends exi sting provisions of and
adds maj or new authorities to the Conprehensive Environmental Response, Conpensation, and
Liability Act of 1980 (CERCLA). Furthermore, SARA mandates that the NCP be revised to
refl ect these anendnents. Today's revisions to the NCP are intended to inplenment

regul atory changes necessitated by SARA, as well as to clarify existing NCP | anguage and
to reorganize the NCP to coincide nore accurately with the sequence of response actions.

EFFECTI VE DATE: The final rule is effective 30 days after the date of this FEDERAL
REGI STER notice. CERCLA section 305 provides for a legislative veto of regul ati ons
pronul gat ed under CERCLA. Although INS v. Chadha, 462 U.S. 919, 103 S.Ct. 2764 (1983),
cast the validity of the legislative veto into question, EPA has transmtted a copy of
this regulation to the Secretary of the Senate and the Clerk of the House of
Representatives. |f any action by Congress calls the effective date of this regul ation
into question, EPA will publish notice of clarification in the FEDERAL REG STER. The
incorporation by reference of certain publications listed in the regulation is approved
by the Director of the Federal Register as of April 9, 1990

ADDRESS: The official record for this rulemaking is |located in the Superfund Docket,

| ocated in Room 2427 at the U.S. Environnental Protection Agency, 401 M Street, S.W,
Washi ngt on, DC 20460, tel ephone nunmber 1-202-382-3046. The record is available for
inspection, by appointnment only, between the hours of 9:00 a.m and 4:00 p.m, Monday
through Friday, excluding |egal holidays. As provided in 40 CFR Part 2, a reasonable fee
may be charged for copying services

FOR FURTHER | NFORMATI ON CONTACT: Tod Gold, Policy and Analysis Staff, O fice of
Emergency and Renedi al Response (0OS-240), U.S. Environnmental Protection Agency, 401 M
Street, S.W, Washington, D.C. 20460, at 1-202-382-2182, or the RCRA/ Superfund Hotline at
1-800-424-9346 (in Washington, DC, at 1-202-382-3000).

SUPPLEMENTARY | NFORMATI ON:  The contents of today's preanble are listed in the follow ng
outline:

I. Introduction

I'l. Response to Comments on Each Subpart (a detailed index is set forth at the beginning
of this section)

I'l'l. Sunmary of Supporting Anal yses



I. Introduction

Pursuant to section 105 of the Conprehensive Environnmental Response, Conpensation
and Liability Act of 1980, Pub. L. No. 96-510 (CERCLA or Superfund or the Act), as
anmended by section 105 of the Superfund Amendments and Reaut horization Act of 1986, Pub.
L. No. 99-499, and Executive Order (E. O ) No. 12580 (52 FR 2923, January 29, 1987), the
Envi ronnental Protection Agency (EPA), in consultation with the National Response Team
is today pronulgating revisions to the National O and Hazardous Substances Pollution
Contingency Plan (NCP), 40 CFR Part 300. Today's final rule is based on revisions
proposed on Decenber 21, 1988 at 53 FR 51394; approxi mately 160 commenters submtted
specific coments on the FEDERAL REG STER proposal, in witing as well as in testinony at
four public hearings held in January 1989. Revisions to the NCP were |ast promrul gated on
Novenmber 20, 1985 (50 FR 47912).

For the reader's conveni ence and because the section nunbers are being changed
EPA is reprinting the entire NCP, except for Appendix A (Uncontrolled Hazardous Waste
Site Ranking System A Users Manual), which is the subject of a separate rul emaking (see
53 FR 51962, Decenber 23, 1988); and Appendix B (National Priorities List), which
under goes frequent updates by rul emaki ngs (see, e.g., 54 FR 29820, July 14, 1989); and
Appendi x C (Revised Standard Di spersant Effectiveness and Toxicity Tests), for which only
m nor technical corrections were proposed. Also the "Procedures for Planning and
I mpl enenting Off-Site Response Actions," 40 CFR " 300.440, is the subject of a separate
rul emaki ng and is not included in this notice. See proposed rule, 53 FR 48218 (November
29, 1988). Those sections of the NCP that are nerely being repeated in this rule for
public conveni ence, but for which no changes were proposed or comment solicited, are not
the subject of this rul emaking and are not subject to judicial review

All existing subparts of the NCP have been revised and several new subparts have
been added. Furthermore, because the NCP has been reorgani zed, many of the existing
subparts have been redesignated with a different letter. The reorganization of NCP
subparts is as foll ows:

Subpart A - Introduction
Subpart B - Responsibility and Organi zation for
Response
Subpart C - Pl anning and Preparedness
Subpart D - Operational Response Phases for Ol
Renoval
Subpart E - Hazardous Substance Response
Subpart F - State Involvenment in Hazardous Substance
Response
Subpart G - Trustees for Natural Resources
Subpart H - Participation by O her Persons
Subpart | - Administrative Record for Selection of
Response Action
Subpart J - Use of Dispersants and Ot her Chem cals
Subpart K - Federal Facilities [Reserved]

Today's revisions to the NCP enconpass a broad and conprehensive rul emaking to
revise as well as restructure the NCP. The primary purpose of today's rule is to
incorporate changes mandated by the Superfund Amendnents and Reaut horization Act of 1986
(SARA) and to set forth EPA's approach for inplenmenting SARA. SARA extensively revised
exi sting provisions of and added new authorities to CERCLA. These changes to CERCLA



necessitated revision of the NCP. In addition, EPA is making a nunber of changes to the
NCP based on EPA's experience in managi ng the Superfund program

The preanmble to the Decenber 21, 1988 proposed revisions to the NCP provided
detail ed expl anati ons of changes to the existing (1985) NCP. The preanble to today's
rule consists mainly of responses to comments received on the proposed revisions.
Therefore, both preanbles should be reviewed when issues arise on the neaning or intent
of today's rule. Unless directly contradicted or superseded by this preanble or rule
the preanmble to the proposed rule reflects EPA's intent in promulgating today's revisions
to the NCP.

The preanble to today's rule responds to the major coments received on the
proposed revisions, except as noted in the follow ng paragraphs. |n general, a separate
di scussion is provided for each proposed section on which comments were received; the
di scussions are organized as follows: a description of
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the "existing (1985) rule" and/or "proposed rule" is provided to aid the reader in

under standi ng today's revisions; a summary of the comments received on each proposed
section, and EPA's response to the comments, is then set out under the heading "response
to comments;" and revisions nmade to proposed rule | anguage are then set out under the
heading "final rule." Revisions to the proposed rule that are sinply editorial or that
do not reflect substantive changes nay not be described under the heading "final rule.”
In addition, citations have been updated or corrected, where appropriate.

More detail ed explanations to comments received and responses to m nor comments
are set out in the "Support Document to the NCP," which is available to the public in the
Superfund Docket, |ocated in Room 2427 at the U.S. Environnental Protection Agency, 401 M
Street, S.W, Washington, DC 20460

A nunber of commenters on the proposal nade statenents relating to federa
facilities, including suggestions for how Subpart K of the NCP should address their
concerns. |ssues raised by commenters included the applicability of the NCP at non-NPL
federal facilities, state involvement at federal facilities, the role of federal agencies
as |l ead agency at their facilities, and the applicability of the renoval time and doll ar
limts to renoval actions at federal facilities. These are inportant issues that EPA is
considering in the devel opnent of the proposed Subpart K, which is the subject of a
separate rul emaking. EPA will address these comments as well as additional coments
received on the proposed Subpart K in the preamble and support docunent to the final rule
on Subpart K

Subpart K will provide a roadmap to those requirenents in the NCP that federa
agenci es nmust foll ow when conducti ng CERCLA response actions where either the release is
on, or the sole source of the release is from any facility or vessel under their
jurisdiction, custody, or control, including vessels bare-boat chartered or operated

The preanmble to the proposed NCP al so announced that EPA was considering an
expansi on of the existing policy of deferring sites frominclusion on the Nationa
Priorities List (such as sites subject to the corrective action authorities of RCRA) to
include deferral to other federal or state authorities, or CERCLA enforcenment actions. A
nunmber of comments were received on this suggested policy expansion. EPA is stil
eval uating the issues raised by commenters and thus will not decide this policy issue at
this time. Current policies with regard to what sites are appropriate for inclusion on



the National Priorities List will remain in effect until further notice. Should EPA
decide in the future to consider establishing an expansion to deferral policies, EPA will
respond at that time to the comments received

As part of a consent decree filed June 14, 1989 in Natural Resources Defense
Council, et al., v. Reilly, C.A No. 88-3199 (D.D.C.), EPA agreed to deliver to the
FEDERAL REG STER by February 5, 1990, for publication, final revisions to the NCP
proposed December 21, 1988, reflecting the requirenments of CERCLA section 105(b), as
anmended. Wth the publication of this final rule, the requirements of that consent
decree are now fulfilled.

The regul ation and the rest of the preanble use the term "CERCLA" to mean CERCLA
as amended by SARA; the term "SARA" is used only to refer to Title Ill, which is an Act
separate from CERCLA, and to other parts of SARA that did not amend CERCLA. The term
"SARA" is used in this overview portion of the preanble, however, to highlight the
changes to CERCLA.

A. Statutory overview

The follow ng di scussion sunmarizes the CERCLA |egislative framework, with
particular focus on the major revisions to CERCLA mandated by SARA as well as the
provi sions of E.O No. 12580, which del egates certain functions vested in the President
by CERCLA to EPA and other federal agencies. |In addition, this discussion references the
specific preanble sections that detail how these changes to CERCLA are reflected in
today's rule.

1. Reporting and investigation. CERCLA section 103(a) requires that a rel ease
into the environment of a hazardous substance in an ampunt equal to or greater than its
"reportable quantity" (established pursuant to section 102 of CERCLA) nust be reported to
the National Response Center. Title IIl of SARA establishes a new, separate programthat
requires rel eases of hazardous substances, as well as other "extrenmely hazardous
substances," to be reported to state and | ocal energency planning officials. The
preambl e di scussion of Subpart C summarizes Title |1l reporting requirenments.

CERCLA section 104 provides the federal governnment with authority to investigate
rel eases. SARA anends CERCLA section 104 to clarify EPA' s investigatory and access
authorities, explicitly enpowering EPA to conpel the release of information and to enter
property for the purpose of undertaking response activities. Anended section 104(e) al so
provi des federal courts with explicit authority to enjoin property owners from
interfering with the conduct of response actions. SARA further anends CERCLA section 104
to specifically authorize EPA to allow potentially responsible parties (PRPs), under
certain conditions, to conduct investigations. The preanble discussion of Subpart E
details how today's rule reflects these revisions to CERCLA.

2. Response actions. CERCLA section 104 provides broad authority for a federa
programto respond to rel eases of hazardous substances and pollutants or contam nants
There are two mmjor types of response actions: the first is "renoval action," the second

is "renedial action." CERCLA section 104 is amended by SARA to increase the flexibility
of rempval actions. This anmendnment increases the dollar and time |imtations on Fund-
financed renoval actions from$1l mllion and six months to $2 million and one year, and

allows a new exenption fromeither Iimt if continuation of the renmoval action is
consistent with the renedial action to be taken. (The existing exenption for energency
actions remains in effect.) SARA also anends CERCLA section 104 to require rempvals to
contribute to the efficient performance of a |long-termrenedial action, where



practicabl e.

I n addition, SARA amends CERCLA section 104 to require that, for the purpose of
remedi al actions, primary attention be given to releases posing a threat to human heal th.
(To this end, SARA al so anmends CERCLA section 104 to expand health assessnent
requirements at sites and to allow individuals to petition the Agency for Toxic
Subst ances and Di sease Registry (ATSDR) for health assessnments.)

Among the mmj or new provisions added by SARA are CERCLA sections 121(a) through
121(d), which suppl enment sections 104 and |06 by stipul ating general rules for the
sel ection of remedial actions, providing for periodic review of renedial actions, and
describing requirenents for the degree of cleanup. These new sections codify rigorous
remedi al action cleanup standards by mandating that on-site remedial actions neet
applicable or relevant and appropriate federal standards and nore stringent state
standards. Where the remedial action involves transfer of hazardous substances off-site,
this transfer may only be made to facilities in conpliance with the Resource Conservation
and Recovery Act (RCRA) (or other applicable federal |aws) and applicable
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state requirenents, and at which releases fromland di sposal units are addressed

Section 121 enphasizes a |long-term perspective on renmedi es by requiring that
long-term effectiveness of renmedi es and permanent reduction of the threat be consi dered
and that the calculation of the cost-effectiveness of a renedy include the long-term
costs, including the cost of operation and maintenance. The section mandates a
preference for renedi es that permanently reduce the "volume, toxicity, or mobility" of
the hazardous substance, and requires that renedi es use permanent solutions and
alternative technol ogi es or resource recovery technol ogies to the maxi num extent
practicable. The preanble discussion of Subpart E details how these revisions to CERCLA
are reflected in today's rule

3. State and public participation. New CERCLA section 121(f) requires the
"substantial and neaningful" involvenment of the states in the initiation, devel opnent,
and sel ection of renedial actions. States are to be involved in decisions on conducting
prelimnary assessnents and site inspections. States will also have a role in long-term
pl anning for renedial sites and negotiations with potentially responsible parties. In
addition, states are to be given reasonable opportunity to review and conment on such
docunments as the renedial investigation/ feasibility study (RI/FS) and the proposed plan
for renmedi al action. CERCLA also provides in section 121(e)(2) that a state is permtted
to enforce any federal or state standard, requirement, criterion, or limtation to which
the renedial action is required to conform

CERCLA section 104(d) provides that a state, political subdivision thereof, or
federally-recogni zed Indian tribe my apply to EPA to carry out the action authorized in
section 104. This section allows these entities to enter into cooperative agreenents
with the federal governnent to conduct response actions. SARA anends CERCLA section 104
to make it easier for states to enter into such cooperative agreements. The preanble
di scussi on concerning Subpart F details how these revisions to CERCLA are reflected in
today's rule.

SARA adds a new CERCLA section 117 to codify public involvenent in the Superfund
response process. This section mandates public participation in the selection of
remedi es and provides for grants allowi ng groups affected by a release to obtain the



technical expertise necessary to participate in decision-making

4. Enforcenent. CERCLA sections 106 and 107 authorize EPA to take |legal action to
recover fromresponsible parties the cost of response actions taken by EPA or to conpel
themto respond to the problemthensel ves. SARA adds to CERCLA a nunber of provisions
that are intended to facilitate responsible party conduct of response actions. CERCLA
section 122, for exanple, provides nmechanisns by which settlenents between responsible
parties and EPA can be made, and allows for "m xed fundi ng" of response actions, with
bot h EPA and responsible parties contributing to response costs.

SARA creates a new CERCLA section 310, which allows for citizen suits. Any person
may comrence a civil action on his/her own behal f agai nst any person (including the
United States and any other governmental instrumentality or agency, to the extent
pernmtted by the eleventh amendnent to the Constitution), alleged to be in violation of
any standard, regulation, condition, requirenment, or order which has becone effective
pursuant to CERCLA (including any provision of an agreement under section |20 relating to
federal facilities). A civil action may also be commenced agai nst the President or any
other officer of the United States (including the Adm nistrator of the Environmenta
Protection Agency and the Adm nistrator of the Agency for Toxic Substances and Di sease
Regi stry) where there is alleged a failure to performany act or duty under CERCLA,
including an act or duty under section 120 (relating to federal facilities), which is not
di scretionary with the President or such other federal officer, except for any act or
duty under section 31 (relating to research, devel opment, and denonstration). Section
310 requires that citizen suits be brought in a United States district court. CERCLA
section 113(h)(4) provides that citizen suit challenges to response actions may not be
brought until the response action has been "taken under section 104 or secured under
section 106."

SARA anends CERCLA section 113 to require the |ead agency to establish an
adm ni strative record upon which the selection of a response action is based. This
record must be available to the public at or near the site. Section 113(j) provides that
judicial review of any issues concerning the adequacy of any response action is limted
to the adm nistrative record. The preanmble discussion of new Subpart | includes the
introduction of adm nistrative record requirenents into the NCP

5. Federal facilities. Section 120(a)(2) of CERCLA provides that all guidelines
rules, regulations, and criteria for prelimnary assessnents, site investigations,
National Priorities List (NPL) listing, and renedial actions are applicable to federa
facilities to the sane extent as they are applicable to other facilities. No federa
agency may adopt or utilize any such guidelines, rules, regulations, or criteria that are
inconsistent with those established by EPA under CERCLA. (For purposes of the NCP, the
term "l ead agency" generally includes federal agencies that are conducting response
actions at their own facilities.)

Section 120 al so defines the process that federal agencies nust use in undertaking
remedi ation at their facilities. It requires EPA to establish a federal agency hazardous
wast e conpliance docket that includes a list of federal facilities. EPA nust within 18
mont hs of enactnent take steps to assure that a prelimnary assessment is conducted at
each facility and, where appropriate, evaluate these facilities within 30 nonths of
enactment for potential inclusion on the NPL. Sections |20(a) and (d) clarify that
federal facilities shall be evaluated for inclusion on the NPL by applying the same
listing criteria as are applied to private facilities. Requirenents governing listing
are set forth in Subpart E of the NCP and in Appendix A (the Hazard Ranki ng System.
Federal agencies must commence the RI/FS within six nmonths of listing on the NPL and



enter into an interagency agreenent with EPA. Section 120(e) provides for joint
EPA/ f ederal agency selection of the remedy, or selection by EPA if EPA and the federa
agency are unable to reach an agreenment. CERCLA section 120(f) makes clear that state
officials shall have an opportunity to participate in the planning and selection of the
renmedi al action, in accordance with section 121.

B. Summary of significant changes from proposed rule

The following is a summary of the significant changes made to the proposed NCP in

today's final rule. |In Subpart A, several definitions have been revised, including
"CERCLI S," " Superfund state contract," "cooperative agreenent" and "source contro
action." Also, definitions for "navigable waters," "post-renmoval site control" and

"source control mai ntenance neasures" have been added

In Subpart B, "" 300.110 and 300.115 have been changed to provide that during
activation of the National Response Team and the Regi onal Response Teans, the agency that
provides the OSC/RPM wi || be the
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chair. In ® 300.165, a deadline of one year for submtting an OSC report has been
pronul gat ed, not 90 days as proposed. The National Response Center has been added to the
list of agencies described in " 300.175. No major changes were made in Subparts C and D

In Subpart E, the final " 300.430 incorporates a new goal and expectations into the
regul atory section on RI/FS and sel ection of renmedy. Also, the categories for the nine
criteria -- threshold, balancing and nodifying -- have been rempved from the detail ed
anal ysis section (i.e., detailed analysis does not distinguish among nine criteria) and
placed in the remedy selection section. When using criteria for balancing in selecting
remedi es, enphasis is now placed on the criteria for long-termeffectiveness and
permanence and for reduction of mobility, toxicity or volune. Further, innovative
technol ogi es need only offer the potential to be conparable in performance or
inplementability to denonstrated technol ogies to warrant further consideration in the
detail ed anal ysis step.

Also in Subpart E, the acceptable cancer risk range in " 300.430(e)(2) has
been nodified fromthe proposed 10* to 107 to 10* to 10°% The 10°° point of departure
remains the same. Further, the proposed NCP stated that maximum contam nant |evels
(MCLs) generally would be the cleanup level for restoration of ground or surface water
where they are relevant and appropriate under the circunstances of the release. |In the
final NCP, maxi mum contam nant |evel goals (MCLGs) that are set at |levels above zero
generally will be the cleanup |levels where relevant and appropriate. \Wiere MCLGs are set
at levels equal to zero, the MCL generally will be the cleanup |evel where relevant and
appropriate

Ot her changes in Subpart E include the following: As set forth in the preamble to
section 300.435, EPA will fund operation costs for tenporary or interimmeasures that are
intended to control or prevent the further spread of contam nation while EPA is deciding
on a final remedy at a site. |In " 300.400(g) on applicable or relevant and appropriate
requi rements (ARARs), the factors used to determ ne whether a requirenment is "rel evant
and appropriate" have been nodified

In the conmunity rel ations sections, the rule is revised so that upon tinely
request, the |l ead agency will extend the |length of 30-day public comment period on the



proposed plan by a mnimum of 30 additional days. The public comment period on non-tine-
critical removal actions will be extended, upon request, a m ninum of 15 additional days
Al so, the requirenents during renedial action/ remedial design have been revised to now
include issuing a fact sheet and providing an opportunity for a public briefing after
conpl etion of design.

In Subpart F, in a change to the proposed rule, a Superfund Menorandum of
Agreenment (SMOA) will not be a prerequisite in order for a state to recommend a renmedy to
EPA or for the state to be designated the | ead agency for a non-Fund-financed response at
an NPL site. Also, the proposed durations for review by the state of docunents (e.qg.
Rl / FS, proposed plan) prepared by EPA will now be applied as well to EPA' s review of
docunments prepared by the state (i.e., when the state is the | ead agency).

In Subpart G and in other subparts, clarifications were made on notification of
and coordination with natural resource trustees. Also, the proposed requirenent that the
Secretary of Commerce obtain the concurrence of other federal trustees where their
jurisdictions over natural resources overlap has been revised so that the Secretary of
Commerce shall seek to obtain such concurrence. No major changes were nmade in Subparts H
and | but several inportant clarifications are discussed in the preanmble sections on
these subparts. |n Subpart J, the proposed rule required concurrence of Conmerce and
Interior natural resource trustees, as appropriate, on the use of dispersants, burning
agents, etc. The final rule does not require such concurrence but encourages
consultation with these natural resource trustees.



I'l. Response to Conments on Each Subpart

| NDEX TO RESPONSE TO COMMENTS

Section nunbers used in this index and in headings in preanble sections bel ow refer
to final rule section designations.

Subpart A
300. 3 Scope
300. 4 Abbrevi ati ons

300. 5Definitions

Subpart B

300. 105General organi zati on concepts
300. 110Nati onal Response Team

300. 115Regi onal Response Teans

300. 1200n- scene coordi nators and renedi al project
managers: general responsibilities

300. 125 Noti fication and comuni cati ons

300. 130Deternm nations to initiate response and
speci al conditions

300. 135Response operations
300. 140Mul ti-regi onal responses

300. 145Speci al teans and ot her assistance avail able
to OSCs/ RPMs

300. 150Wor ker health and safety

300. 155 Public information and community rel ations
300. 160Docunent ati on and cost recovery

300. 1650SC reports

300. 170 Federal agency participation

300. 175Federal agencies: additional responsibilities
and assi stance

300. 180State and | ocal participation in response



I ndex to Response to Conments (continued)

300. 185Nongover nment al partici pation

Subpart C

300. 200Gener a

300. 205PI anni ng and coordi nation structure

300. 210Federal contingency pl ans

300. 215Title I'l1l local energency response plans

Indian tribes under Title |1

Subpart D

300. 300Phase | -- Discovery or notification

300. 305 Phase Il -- Prelimnary assessnent and initiation of action
300. 310 Phase Il -- Containment, countermeasures

cl eanup and di sposa

300. 315 Phase |V -- Documentation and cost recovery
300. 320 Ceneral pattern of response

300. 330 Wldlife conservation

Subpart E

SECTI ON 300. 400. Genera

300. 400(d) (3); Designating PRPs as access representatives
300. 400(d) (4) (i )Adm nistrative orders for entry and access

300.5; 300.400(e)Definition of on-site

Treatability testing and on-site pernmt exenption

300. 400( h) PRP over si ght



I ndex to Response to Conments (continued)

SECTI ON 300. 405. Di scovery or notification

300.5 Definition of "CERCLIS"
300. 405; 300.410(h) Listing sites in CERCLIS
300. 415( e)

SECTI ONS 300. 410 and 300.420. Renoval and renedial site eval uations

300. 410Renpval site evaluation

300.410(c)(2); Rempval site evaluation
300. 420(c) (5) Renedi al site evaluation

300.410(Q) Notification of natural resource trustee
300. 415(b) (4); Sanmpl i ng and anal ysi s pl ans

300. 420(c) (4)

SECTI ON 300. 415. Renoval action

300. 415(b) (5)(ii)Renoval action statutory exenption

300. 415(i ) Renoval action conpliance with other |aws

300. 5; State involvement in renmoval actions
300. 415(g) & h);

300. 500( a)

300. 505;

300. 525(a)

SECTI ON 300. 425. Establishing remedial priorities

300.5; 300.425 Definition of National Priorities List; Est abl i shi ng
remedial priorities

300. 425(d) (6) Construction Conpletion category on the National Priorities List



I ndex to Response to Conments (continued)
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SECTI ON 300. 430. Renedial investigation/feasibility study and sel ection of renedy

I ntroduction

300. 430(a) (1) Program goal, program nanagenent principles and expectations

300.430(a)(1)Use of institutional controls

300. 430( b) Scopi ng

300. 430(d) Renedi al investigation

300. 430(d) Remedi al investigation -- baseline risk assessnent
300. 430( e) Feasibility study
300. 430(e) (2) Use of risk range

300. 430(e) (2)Use of point of departure

300.430(e) (9)Detail ed anal ysis of alternatives

300. 430(f) Renedy sel ection

300. 430(f) (5) Docunenti ng the decision

Ground-wat er policy

SECTI ON 300. 435. Renedi al design/renedi al action, operation and nai ntenance

300. 435(b) (1) Envi ronment al sanpl es during RD/ RA

300. 435(d) Contractor conflict of interest

300.5; 300.435(f)Operati on and nmi nt enance

Notification prior to the out-of-state transfer of CERCLA wastes
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I ndex to Response to Conments (continued)

i cable or relevant and appropriate requirenents

I ntroduction

5;Definition of "applicable"
400(9) (1)

5;Definition of "relevant and appropriate”
400(9) (2)

400(g) (3)Use of other advisories, criteria or guidance to-be-considered (TBC)

.400(g) (4) ARARs under state | aws

(9)(5)

515(d) (1) Tinely identification of state ARARs

430(f) (1) (ii)(C Circunmstances in which ARARs may be waived
430(f) (1) (ii1)(S (D Interimmeasures

430(f)(1)(ii)(C)(2)Greater risk to health and the envi ronment
430(f) (1) (ii)(C)(3) Technical inpracticability

430(f) (1) (ii)(C) (4 Equival ent standard of performance

430(f) (1) (ii)(C) (5 I nconsistent application of state requirements

430(f) (1) (ii)(C) (6) Fund-bal anci ng

430(e)(2)(i)(B)Use of maximum contam nant |evel goals for ground-water cleanups

430(f)(5)(iii)(A)Location of point of conpliance for ground-water cleanup standards

430(e)(2)(i)(F)Use of alternate concentration limts (ACLs)
430(e) (2)Use of federal water quality criteria (FWQC)

435(b) (2) Conpliance with applicable or relevant and appropriate requirenents (ARARS)
during the renedial action

5Di stinction between substantive and adm nistrative requirenents
430(f)(1)(ii)(B)Consideration of newy pronmul gated or nodified requirements

icability of RCRA requirenments



I ndex to Response to Conments (continued)
Det erm nation of whether a waste is a hazardous waste
When RCRA requirenments are relevant and appropriate to CERCLA actions

Exanpl es of potential federal and state ARARs and TBCs

Community Rel ations

300. 430(c); Community relations during RI/FS and sel ection 300.430(f)(2),
(3) and (6)

300.415(m (2)(ii); Length of public conment period
300.430(f)(3) (i) (O
300.435(c)(2)(ii)(C
300. 435(c) Conmunity rel ations during remedi al design/ renedial action
300. 435(c) (2)Changes to the ROD after its adoption
Ot her community relations requirenents
Enf or cenent
Superfund enforcenment program strategy
Speci al notice and noratoria

Exenptions for federal facilities

300. 420; 300.430; Early notification and invol venent
300. 435

of

remedy



I ndex to Response to Conments (continued)
Subpart F
300. 5Definitions of "cooperative agreenent" and "Superfund state contract"”

300. 500; 300.505; EPA/ St at e Superfund menmorandum of agreenent
300. 515(h) (SMOA); Requirenents for state involvenment in absence of SMOA

300.510(c) (1) and St ate assurances -- operation and mai ntenance (2); 300.510(e)
300.510(f) State assurances -- acquisition of real property

300. 515(a) Requirements for state involvenent in remedial and enforcenment
response

300. 515(b) I ndian tribe involvement during response

300. 425(e) (2); State involvenent in PA/SI and NPL process
300.515(c)(2);State revi ew of EPA-1ead docunents

300. 515(c) (3);

300. 515(h) (3)

300. 505 and Resol uti on of disputes
300. 515(d)
300. 515(e) (1) State involvenent in selection of remedy and (2)

Whet her states should be authorized to select the remedy at NPL sites

300. 515(f) Enhancenent of renmedy

300.515(g) State invol vement in renedi al design/
remedi al action

300. 520(a)and(c) State invol vemrent in EPA-l1ead enforcement negotiations

Dual enforcenent standards

and waste



I ndex to Response to Conments (continued)
Subpart G
300. 600Desi gnati on of federal trustees
300. 610l ndian tribes as trustees for natural resources under CERCLA
300. 615 Responsi bilities of trustees
Subpart H
300. 700(c) Consi stent with the NCP
300. 700(c) Acti ons under CERCLA section 107(a)
300. 700( e) Recovery under CERCLA section 106(b)
Subpart |
General coments

300. 800( a) ; Establ i shment of an adm nistrative record;
300. 810(a) Contents of the admi nistrative record

300. 800( b) Admi ni strative record for federal facilities
300. 800(c)Adninistrative record for state-lead sites
300. 800(d) & (e)Applicability

300. 805Locati on of the admi nistrative record file

300. 810(a)-(d) Docunments not included in the adm nistrative record
file

300. 815Adni ni strative record file for a renmedial action

300. 815 and Adm ni strative record file for a remedi al 300.820(a)
action; administrative record file for a renoval action
300. 820(b) Admi ni strative record file for a removal action -- time-critical and emergency

300. 825Record requirements after decision docunent is signed

Subpart J

300. 900 - 300.920 Gener a

Appendi x C
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Appendi x D



SUBPART A -- | NTRODUCTI ON

Subpart A, the preface to the NCP, contains statenents of purpose, authority,
applicability and scope. It also explains abbreviations and defines terns that are used
in the NCP.

Name: Section 300.3. Scope

Proposed rule: Proposed " 300.3 stated that the NCP applies to federal agencies and
states and is in effect for discharges of oil into or upon the navigable waters of the
United States and adjoining shorelines, and rel eases of hazardous substances into the
environment, and rel eases of pollutants or contam nants which may present an i mm nent or
subst anti al danger to public health or welfare.

Response to conmments: A commenter suggested that * 300.3(a) of the proposed NCP shoul d
state that the NCP applies to private party responses as well as to federal agency and
state responses, and the NCP should define the responsibilities of EPA and states for
potentially responsible party (PRP)-1ead response actions.

EPA has revised " 300.3(a) to elimnate the suggestion that the NCP applies only to
cl eanups conducted by federal agencies and states. EPA does not believe, however, that
the roles or responsibilities of EPA or states during PRP-1ead cl eanups should be defined
for the purposes of " 300.3(a). Rather, EPA prefers that these roles and
responsibilities be negotiated and defined in site-specific enforcement agreenents

Final rule: Proposed " 300.3(a) is revised to read: "The NCP applies to and is in effect
for:"

Nane: Section 300.4. Abbreviations
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Final rule: Several abbreviations comonly used in the Superfund program have been added
to " 300.4

LEPC -- Local Emergency Planning Conmittee
NCP -- National Contingency Plan

RAT -- Radi ol ogi cal Assistance Team

SERC -- State Energency Response Comm ssion

Nane: Section 300.5. Definitions

Response to comments: Comments were received on several definitions. The comments and
EPA' s responses regarding revised and new definitions are included in the appropriate
preambl e sections, as indicated below. The revised or new definitions are found in the
rule in " 300.5

1. "Applicable" and "rel evant and appropriate" are discussed in the ARARs preanble
section.



2. "CERCLIS" is discussed in the preanmble on " 300.405

3. "Cooperative agreement" and "Superfund state contract" are discussed in the
preambl e to Subpart F

4. "On-site" is discussed in the preanmble on * 300.400(e).

5. The definition for "navigable waters" used in 40 CFR 110.1 has been included in
t he NCP.

6. A new definition for "post-removal site control" is discussed in the preanble
on " 300.415, "State involvement in renoval actions." References to post-renoval site
control have been added to the definitions in " 300.5 of "rempve or renoval" and "renedy
or remedi al action."

7. "Source control action" and a new definition for "source control nmmintenance
measures" is discussed in the preanble on " 300.435(f).

I'n addition, mnor revisions were nade to the follow ng definitions:

1. Modifications to "National Priorities List" are discussed in the preanble to *
300. 425.

2. In "operable unit," the |last sentence has been del eted because it was not
appropriate for a definition

3. In "pollutant or contam nant," the reference to Subpart E was del eted because
the definition applies to the use of the term throughout the NCP.

4. |In "Superfund Menorandum of Agreement (SMOA)," the words "nonbindi ng" and "may
establish" are used to enphasize the voluntary nature of a SMOA (see preanble to Subpart
F). Also, a reference to "rempval" has been added (see preanble to
" 300. 415).

5. In "United States," the term "Pacific |Island Governnents" is used instead of
"Trust Territory of the Pacific |Islands" (this revision is also made in *°
300. 105(d) (Figures 2 and 3) and 300.175(b)(9)(x)).



SUBPART B -- RESPONSIBILITY AND ORGANI ZATI ON FOR RESPONSE

Subpart B describes the responsibilities of federal agencies for response and
prepar edness planning and describes the organizational structure within which response
t akes pl ace. Subpart B lists the federal participants in the response organization
their responsibilities for preparedness planning and response, and the means by which
state and | ocal governnents, Indian tribes, and volunteers nmay participate in
preparedness and response activities. The term "federal agencies" is neant to include
the various departnents and agencies within the Executive Branch of the federa
government. Subpart B should be distinguished from Subpart K (under preparation separate
fromthis final rule), which deals specifically with site evaluation and renedi a
requirements for facilities under the jurisdiction of individual federal agencies.

The proposed revisions to Subpart B did not include major substantive changes;
however, EPA did propose to combine existing Subparts B and C. The proposed Subpart B
al so presented key information in a |ogical sequence of response-oriented activities from
preparedness planning through response operations. The listing of the capabilities of
federal agencies with respect to preparedness planning and response was proposed to
follow the sections relating to response operations

The following is a discussion of coments submtted and EPA's responses on
specific sections of proposed Subpart B. One change that has been made to the proposa
t hr oughout Subpart B is, where appropriate, to delete references to Executive Orders
Al t hough Executive Orders are binding on agencies of the federal governnent, such
references are unnecessary in a rule

Name: Section 300.105. General organization concepts

Proposed rule: Section 300.105 directs federal agencies to undertake specified planning
and response activities and describes the general organizational concepts of the Nationa
Response Team (NRT), the Regional Response Teans (RRTs) and the on-scene coordinator
(0SC)/renedi al project manager (RPM). The proposal provided general descriptions of
menber agency responsibilities with respect to their participation in the NRT and the
RRTs.

Response to comments: Many of the conmenters appear to regard both the NRT and the RRTs
as response rather than planning, coordinating, and support organizations. Another
commenter wanted " 300.105(c)(1l) edited to clarify the fact that the NRT/RRTs are policy
and pl anni ng bodi es that support the federal OSC, but that they do not coordinate
responses. One commenter proposed dividing Figure 1 into two parts, one to show the

NRT/ RRT pl anning roles and the rel ationship between the NRT/RRTs and the State Emergency
Response Comm ssions (SERCs) and the Local Energency Planning Conmttees (LEPCs) and the
other to illustrate the relationship between the NRT and the RRT during incident-specific
situations. Another wanted " 300.105(d) (1) expanded to describe all three figures rather
than only the first figure. Another noted that corrections are needed in the references
to trust territories in Figures 2 and 3 (described in " 300.105(d)(2) and (3))

The above comments meke it clear that sonme clarification of the NRT/RRT roles in
the national response systemis needed. |In response, text changes in the rule now
indicate the policy, planning, coordination and response support roles of the NRT and the
RRTs. Figure 1 (" 300.105(d)(1)) shows the National Response System has been expanded to



better indicate the rel ationships between the parts of the organization showi ng NRT, RRT,
OSC and RPM special teans, and the connections with state and | ocal responders. Added

lines indicate the activities of the NRT and RRTs including planning and preparedness as
wel | as response support. Another added line indicates NRC policy guidance fromthe NRT.

Experi ence has shown that the standing RRTs cannot provide a useful forum for
i ndi vidual |ocal governments on a continuing basis because the RRT responsibilities
extend through a nulti-state region and their regular nmeetings are only two to four times
a year, and generally devoted to systemwi de issues for the entire region, rather than
site-specific issues. Local governnments nmay and often do participate in such meetings
where | essons |earned froma particular incident are being discussed, for exanple. At
the standing RRT | evel, then, the nost effective way for local interests to be
represented is through the state nenber. When an incident-specific RRT action is needed
local interests on scene are represented in accordance with the |ocal plans, including
federal |ocal plans, guiding the particular response. An essential purpose of the
nati onal response systemis to ensure federal readiness to handle a response which night
exceed | ocal and state capabilities. Appropriate
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RRT/ f ederal representation on nulti-agency |ocal response groups can provide a forum for
a particular community, harbor area, or other geographic locality, conparable to what the
RRT provides for the nulti-state region

One commenter wanted the NCP to include checklists of the specific tasks to be
conpl eted by each agency during a response and to identify who in each agency is supposed
to carry out those tasks. In response EPA believes that detailed checklists of response
tasks and persons responsible for those tasks belong in | ocal response plans, not in the
more general regional and national plans

One commenter said that "extrenely hazardous substances" should be added to the
substances listed in * 300.105(a)(1). Extrenely hazardous substances are defined in a
separate section of the SARA statute, Title I1l. Although sone extrenely hazardous
subst ances are CERCLA hazardous substances, npbst are not. On January 23, 1989, however,
EPA proposed to designate the remaining extrenmely hazardous substances as CERCLA
hazardous substances (54 FR 3388). This addition, when pronulgated, will in effect nmean
that any reference to "hazardous substances" will inplicitly include extremely hazardous
subst ances.

Anot her commenter wanted to correct awkward wording in " 300.105(a)(4). The
wording in " 300.105(a)(4) has been changed as indicated bel ow.

Final rule: Proposed " 300.105 has been revised as foll ows:

1. Section 300.105(a)(4): "Make available those facilities or resources that may
be useful in a response situation, consistent with agency authorities and capabilities."

2. Section 300.105(c)(1): "The National Response Team (NRT), responsible for
nati onal response and preparedness planning, for coordinating regional planning, and for
providing policy guidance and support to the Regional Response Teanms. NRT menbership
consi sts of representatives fromthe agencies specified in " 300.175."



3. Section 300.105(c)(2): "Regional Response Teans (RRTs), responsible for
regi onal planning and preparedness activities before response actions, and for providing
advi ce and support to the on-scene coordi nator (OSC) or renedial project manager (RPM
when activated during a response. RRT nenbership consists of designated representatives
from each federal agency participating in the NRT together with state and (as agreed upon
by the states) |ocal governnment representatives."

4. Revisions to Figures 1 through 3 have been made. The revised Figure 1
clarifies the response support or planning roles of the various entities and shows the
pl anni ng rel ati onshi ps between the RRTs and the SERCs and LEPCs. It also clarifies that,
apart fromstate and | ocal participation in the RRT, the federal nenbership of the NRT
and the RRTs is the sane. Figures 2 and 3 have al so been revised slightly to refer to
Pacific |Island Governnents rather than Trust Territory of the Pacific |slands

Name: Section 300.110. National Response Team

Proposed rule: The proposed rule delineated the roles and responsibilities of the NRT,
specified who will act as chair and vice-chair during activation for a response action
outlined the planning and preparedness responsibilities of the NRT, and di scussed
responses in general, to oil discharges and rel eases of hazardous substances, pollutants
or contam nants. The organi zation of the National Response Center (NRC) was placed in
the notification section, * 300.125

Response to conmments: A commenter suggested that nore detail on the NRC organization be
included in the final rule. EPA agrees that nore descriptive | anguage is needed but feels
it is better placed in the section on notification and comuni cations. These changes are
di scussed under " 300.125

A conmenter suggested that nore information is needed on the specific duties of
the NRT in an enmergency, as well as a remedial action. After careful consideration, EPA
believes that the roles and responsibilities of the NRT are addressed satisfactorily in
"* 300.110 and 300.175, and no changes are required. The NRT is activated in only a
limted nunber of responses, and its activities then are usually carried out through
comuni cati ons between individual NRT menber agencies with their RRT nenmbers in the field
as needed to support the OSC or RPM Since the NCP generally describes action tied to
the response incident or site, and the NRT is generally not involved in actions on scene
NCP di scussi on of possible NRT activities is not necessary. The idea of a clearer pre-
pl anned procedure for dealing with an event of catastrophic or national significance has
been di scussed, but decisions have not yet been nmade as to the form such protocols night
take, when or if they are deened to be needed

Anot her commenter suggested that, in view of the limtation on United States Coast
Guard (USCG) response authority followi ng the 1987/1988 Department of Transportation
(DOT)/ EPA I nstrument of Redel egation (May 27, 1988), the second sentence of " 300.110(b)
woul d be nore instructive if the chair of the NRT during activation was the agency
provi di ng the OSC/ RPM

EPA agrees. Who sits as chair or vice chair of the NRT will depend on which
agency provides the OSC/RPM for the particular response action. It does not necessarily
depend on "whether the discharge or release occurs in the inland zone or coastal zone."
EPA has certain responsibilities for releases in the coastal zone. The second sentence
in " 300.110(b) has been changed as recommended by this conment.



It was suggested that " 300.110(h)(3) further clarify who determ nes when it is
necessary to activate the NRT. EPA believes that activation of the NRT is adequately
described in " 300.110(j) and does not need to be outlined additionally in -
300. 110(h) (3).

Final rule: The second sentence of proposed " 300.110(b) is revised as follows: "During
activation, the chair shall be the nmenmber agency providing the OSC/ RPM "

Name: Section 300.115. Regi onal Response Teans.

Proposed rule: This section delineates the roles and responsibilities of the Regiona
Response Team (RRT). For exanple, proposed " 300.115(b)(2) addressed the activation of
the incident-specific RRT, and how the incident-specific RRT supports the OSC/ RPM when
the designated OSC/ RPM directs and coordi nates response efforts at the scene of the
spill.

Response to comments: It was suggested that the NCP nore clearly define the role of the
RRT in the renmedial program and require that regional and state remedi al managers be
informed of the assistance available fromthe RRTs. |In response, EPA believes that the

description of the roles and responsibilities of the RRT in " 300.115 provi des the
necessary framework for RRTs to support RPMs in the renedial program as they
traditionally have supported OSCs. Upon notification and request, the RRT can function
the sane way for all response actions, whether they

involve oil spill or hazardous material releases, and renoval or remedial actions.
Experience has not yet shown the need or useful ness of specific RRT actions in connection
with the inmplenentation of the remedial program as described in the NCP, while the
flexibility exists for themto be involved if a need does arise
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One comment er suggested that this section should not indicate that the RRTs are
response organizations, but that they are there to provide advice and assistance to the
OSC, as necessary. |In response, " 300.115 was not intended to portray the RRTs as
response organizations. It indicates that they are the "appropriate regional mechanism
for devel opnent and coordi nati on of preparedness activities before a response action is
taken and for coordination of assistance and advice to the OSC/ RPM during such response
actions." The proposed " 300.115(i)(7) indicated, however, that the standi ng RRT should
"be prepared to respond to mmjor discharges or releases outside the region." This may
have been sonmewhat ni sl eading, and has been changed to indicate that the RRT may provide
"response resources" to major discharges or releases outside the region

It was al so reconmended that the RRT support the designated OSC/ RPM of the state
response agency without assuming federal OSC direction and coordination of all other
efforts at the scene of the release. EPA does not agree with this suggested coment to

" 300.115(b). An essential purpose of the national response systemis to ensure
federal readiness to handle a response which m ght exceed |ocal and state capabilities
That being so, the RRT would generally not be activated unless the federal government was
needed as the lead in the response. |n general, the authorities under which a federa
agency operates require that commtnents of federal resources and personnel be nmade
t hrough particul ar channels or command chains. Through specific menoranda of
under st andi ng, state OSC/ RPMs coul d request certain kinds of federal assistance from



i ndi vi dual agencies, but the RRT as a unit is designed to support a federal OSC in those
situations where the size or nature of the response calls for a significant federa
presence. (Experience shows that a federal OSC is on scene many times with no need to
activate the RRT.)

Anot her commenter wanted the follow ng | anguage added to " 300.115(c): "If
the RRT is activated upon the request of the state representative to the RRT, then the
chair of the incident-specific RRT nmay be that representative if the nembers of the RRT
so agree." EPA does not agree with the comments. Who sits as chair and co-chair to the
incident-specific RRT depends on where the spill occurred and who provides the OSC/ RPM
not who requests activation of the RRT. Certainly, the state representative will always
be an active menber of the incident-specific RRT when a spill occurs in the particular
state, but the chair or co-chair will usually be the USCG or EPA representative

Al so suggested was the reconsideration of the extension of " 300.115(d) to allow
for the participation of the Indian tribal governments on both the standing RRT and on
incident-specific RRTs. G ven that there are over 200 federally recognized |ndian
comuni ties or groups in Alaska, participation by these entities on the sane basis as the
State of Alaska in the planning and coordination functions of the RRT is not
adm nistratively feasible. The comment stated that this provision should be modified to
allow flexibility in determ ning how Al aska Native villages will be represented on the
Al aska RRT

EPA understands the comenter's concern as to the workability of a |arge number of
I ndian tribal governments participating in an RRT's activities. However, the 1986
amendnments to CERCLA added several provisions for Indian tribal governnents to be
af forded the sane opportunities as states. |ndeed, CERCLA section 126(b) specifically
states that "[t]he governing body of an Indian tribe shall be afforded substantially the
sane treatment as a state with respect to the provisions of...section 105 (regarding
roles and responsibilities under the national contingency plan...)." It is consistent
with that provision to include Indian communities in the national response system by
having their jurisdictions recognized in the context of nationw de provisions for
response activities. The proposed NCP | anguage appeared to be the best way to allow
interested Indian tribal governnents to determne if the benefits of RRT nmenbership would

be such that they would be willing to undertake the responsibilities of RRT menbership,
or if there is an ad hoc basis, a planning project, or other basis on which an RRT-tri bal
relationship m ght be useful. In some regions, an existing inter-tribal or multi-triba

organi zation m ght provide appropriate representation. The |anguage in the proposed rule
was intended to afford these kinds of opportunities

Furthernore, it was subnmitted that, for consistency, it would be nuch nore
effective to mandate | ocal governnent involvenment fromthe national |level, rather than to
rely upon each state. The comments state that due to the inpact a local jurisdiction can
experience froma hazardous substance release, it is inperative that |ocal governnents
have the ability to participate on the RRT. EPA agrees that the inpacts to a |oca
government from a mmjor rel ease are substantial, but EPA does not agree that the |oca
government should be mandated to participate in all RRT activities. The |loca
governments may attend nmeetings and may actively participate in RRT functions through
their state representative. The state representative is generally responsible for
actively representing the interests of the local governnments. |If the state
representative is perform ng his/her duties properly, all local governnental interests
will be represented at RRT functions



Also, it was suggested that RRT review of LEPC plans should be conducted only
after the plans have been reviewed by the SERC, as required. EPA agrees that the RRTs
will not be able to review and comment on every LEPC plan within their region. LEPC
pl ans should be initially reviewed by the states, and if the state believes that the RRT
shoul d al so review the LEPC plan, then the state should request such a review fromthe
RRT.

One commenter wanted the phrase "or participation in" inserted after "conduct" in *
300.115(i)(8), noting that this would allow the state RRT representative/ SERC the ability
to request RRT participation, within allowable resources. EPA agrees that the phrase "or
participate in" should be inserted after "conduct" in " 300.115(i)(8). This would give
the RRT nore flexibility in deciding whether it wanted to nmanage a particul ar exercise or
training programor sinply act as a participant.

Regarding " 300.115(j)(1)(i), one comrenter raised the question of who deci des when
the OSC s/ RPM s response capability is exceeded. This question does not need to be

addressed in the final rule. The particular OSC/RPM wi Il know when his/her response
capability is going to be exceeded, and that information will be passed on to the RRT as
soon as it is known. 1In addition, if the agencies on the RRT believe that the response

capability to the OSC/RPM wi Il be exceeded, then they al so have the option of activating
the RRT.

There was a request for clarification as to whether a pollution report satisfies
the requirenent for witten confirmation of a request for RRT activation under

" 300.115(j)(2). EPA responds that a written pollution report confirm ng the
request to activate the RRT would satisfy the requirement; the pollution report is the
primary neans of providing information during the course of an
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incident. A request to activate the RRT should also be confirmed in a letter from
anot her RRT representative

Also, it was suggested that " 300.115(k) be expanded to address the contingency of
what happens when a federal |ead agency fails to performits assigned role. The comment
stated that if this situation occurs, the RRT should be notified and EPA or the USCG
shoul d assune the federal responsibilities

In E.O 11735 and E. O. 12580, the President has del egated certain functions and
responsibilities vested in himby the CWA and CERCLA to various federal agencies. |If
federal agencies cannot performtheir assigned tasks, such federal agencies nmmy authorize
anot her agency to performthe task through interagency agreenent or contract. (See also
preanmbl e di scussi on bel ow on
" 300.130(a).)

Final rule: Proposed " 300.115 has been revised as foll ows:

1. The second sentence of " 300.115(c) reads: "Wen the RRT is activated for
response actions, the chair shall be the nember agency providing the OSC/ RPM "

2. Section 300.115(i)(7): "Be prepared to provide response resources to ngjor
di scharges or rel eases outside the region."



3. Section 300.115(i)(8): "Conduct or participate in training and exercises as
necessary to encourage preparedness activities of the response community within the
region."

Name: Section 300.120. On-scene coordinators and renmedi al project managers: genera
responsibilities.

Proposed rule: Consistent with the del egation of the President's response authority to
the various federal agencies under Section 2(d)-(f) of Executive Order 12580, proposed *
300. 120(b) specifies when federal agencies other than EPA or USCG shall provide OSCs and
RPMs .

Response to conments: One commenter reconmended that proposed

" 300.120 be divided into two subsections. One subsection would discuss the
responsibilities of an OSC and the other subsection would discuss the responsibilities of
an RPM In the commenter's view, the responsibilities of an OSC and an RPM do not
overlap as much as was suggested in proposed " 300.120

Anot her commenter recommended that a distinction be devel oped between actions
where the OSC is in a nmonitoring role and actions where the response is undertaken using
a federal funding nmechani sm such as the oil pollution fund established under CWA section
311(k) or the Hazardous Substance Superfund. The comenter stated that when the response
action is federally funded, |ocal responders "interpret the OSC s actions as tantanmunt
to a command role."

In response, the NCP is intended to provide a framework wi thin which response
managers have the flexibility to use their best judgnment, consonant with applicable |aw,
regul ati on and gui dance. |In general, the role of the RPM parallels that of the OSC
Al so, in general, the role of the OSC is the same whether or not the response action is
federally funded. The roles as they are described in the current NCP are accurate
though not very detailed. EPA feels that the comments are well taken, and that it m ght
be useful to have somewhat nore detail ed, separate descriptions of OSC and RPM
responsibilities, and of any differences in OSC actions dependi ng on whet her the response
is federally funded or funded by the responsible party. EPA has decided not to make such
revisions in today's rule but will explore this matter with other federal agencies and
will also consider devel opi ng gui dance on this subject.

Anot her commenter pointed out that a state |law may provide a fire chief with
coordi nation authority over all on-scene officials, federal, state, and |ocal, and

inquired if the local fire chief's authority is superseded by proposed " 300.120. In
addi tion, the commenter suggested that a conflict can be avoided if the authority to
supersede the local fire chief's authority was clearly spelled out. Finally, the

comment er recommended t hat
" 300. 120 be anended to permt the OSC to delegate his authority to a state or |oca
of ficial

In response, the legal authority of the OSC to take action to respond to a
di scharge or release is section 311(c) of the Clean Water Act (CWA), 33 U.S.C. " 1321(c)
or section 104 of CERCLA. To the extent that an action of a state or local official to
direct response actions conflicts with actions under federal law to direct response, the
federal law will prevail if there is federal participation in the response action
However, circunstances under which an OSC's authority is changed (local or state to



federal, for exanple) should be spelled out in federal and | ocal contingency plans, so
that problens with conflicting authorities do not arise at the scene of a response
action.

Wth regard to the recommendati on that " 300.120 be anended to permt the OSC to
del egate his/her authority to a state or local official, such delegation is allowed only
to the extent authorized by law. There is no mechani sm provided under the CWA for such a
del egation. Section 104(d) of CERCLA, however, does permt certain agencies of the
federal government to enter into contracts or cooperative agreements with a state to
undertake, on behalf of the United States, actions authorized by section 104 of CERCLA.
Finally, changing " 300.120 to clearly state that the federal OSC s authority supersedes
the authority of the local fire chief is not necessary because " 300.120 states that the
OSC "... directs response efforts and coordinates all other efforts at the scene ...."

Paragraph (a): One commenter recommended that the term "hazardous waste
managenment facility" used in proposed
" 300.120(a) (1) be defined since, according to the comment, it is unclear whether al
facilities under the jurisdiction, custody or control of a federal agency are considered
to be hazardous waste facilities. According to the comment, if all such federa
facilities are "hazardous waste managenent facilities," the section should be anended to
conformto E.O. 12580. The comment apparently relates to the followi ng sentence in the
proposed rule: "The USCG shall provide an initial response to the discharges or rel eases
from hazardous waste managenent facilities within the coastal zone in accordance with
DOT/ EPA | nstrunent of Redel egation...."

The comment appears to assune that this section is intended to apply to all or
many federal facilities as that termis used in section 120 of CERCLA. |Instead, the NCP
reference to "hazardous waste managenent facility" is to its very narrow meaning within
the terms of the DOT/EPA Instrument of Redel egation (May 27, 1988) dealing with
predesi gnati on of Coast Guard and EPA OSCs. For this reason, it is not necessary to
define this termin the NCP.

Wth regard to " 300.120(a)(2), another commenter recommended that the term
"federally funded" be del eted and "Fund-financed" be inserted, because EPA's authority to
undert ake response actions with regard to releases fromfacilities or vessels owned
possessed or controlled by other federal agencies is limted by E. O 12580. The
recommended change is not necessary since proposed " 300.120(a)(2) provides for an
exception to the general statement of EPA authority for facilities and vessels under the
jurisdiction or control of other federal agencies. No change is necessary since the
exception is consistent with Executive Order 12580

Paragraph (b): ©One commenter recomrended that ° 300.120(b) be anended to indicate
whi ch agency woul d be responsible for providing
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OSCs and RPMs in the case of a release froma Coast Guard vessel. In addition, the
commenter recommended that "enmergencies" be defined in " 300.120(b)(2).

Wth regard to the first conment, in accordance with sections 2(e) and (f) of E. O
12580, the Department of Transportation is responsible for providing OSCs and RPMs in the
event of a release froma Coast Guard vessel. As witten, proposed " 300.120(b)(2)

stated that in the case of a federal agency other than the USCG EPA, DOD or DOCE, the



federal agency involved shall provide the OSC or RPM The final rule does not include
the USCG in

" 300.120(b)(2) so that it is clear that the USCG will respond to a release froma USCG
vessel

Regardi ng the second comment, the preamble to the proposed rule provided a
definition of the term "enmergenci es" for purposes of the del egati ons under E.O. 12580 (53
FR 51396). An additional definition in ® 300.120(b)(2) is unnecessary.

Paragraph (c): ©One comenter stated that the Departnent of Defense (DOD) only has
removal response authority for incidents involving DOD weapons and nunitions. EPA agrees
and has revised this section to state that DOD wi |l have response authority for incidents
i nvol ving weapons and nmunitions within the control, custody or jurisdiction of DOD

Par agraphs (d) and (e): One conmenter stated that while
" 300.120(d) is supposed to describe the general responsibilities of OSCs and RPMs, it is
primarily concerned with which federal agency will provide the OSC or RPM  EPA
di sagrees. In addition to specifying the agency that provides the OSC or RPM " 300.120
al so contains a description of the general responsibilities of OSCs and RPMs.

In order to further clarify the general responsibilities of OSCs and RPMs, EPA has
added | anguage to paragraphs (d) and (e) to make it clear that OSCs and RPMs are
responsi ble for coordinating and directing responsible parties -- as well as agencies and
contractors -- in their conduct of either federally financed or non-federally financed
(e.g., enforcement) response actions. Under this authority, OSCs and RPMs nmmy stop or
redirect work if, in their judgnent, it appears likely to result in a release or
threatened rel ease of hazardous substances into the environnent or poses an inm nent and
subst anti al endangernent to human health, welfare or the environnment.

Paragraph (f): ©One commenter stated that the role of the support agency
coordi nator (SAC) should not be limted to responding as requested by the OSC/ RPM Both
the federal governnent and the state governnent should designate an OSC or RPM with
parallel responsibilities. EPA believes that it is essential to have one person in
charge and responsible for seeing that the response action proceeds expeditiously and
therefore, has not made this change

Paragraph (g): Two comenters suggested that the NRT establish a curriculumfor
OSCs and RPMs and a certification process. |n response, the NCP is not the appropriate

mechani sm for addressing this recommendation. The conments on this topic have been
forwarded to the National Response Team for further action as it deens appropriate.

Final rule: Proposed " 300.120 is revised as follows:

1. The fourth sentence of " 300.120(a)(1l) has been amended by adding the foll ow ng:
except as provided in paragraph (b) of this section.”

2. The last sentence of " 300.120(a)(2) has been anended by del eting "except those
invol ving vessel s" and adding the follow ng: "except as provided in paragraph (b) of
this section.”

3. Section 300.120(b)(2) has been revised by deleting "USCG. "

4. Section 300.120(c) has been revised as follows: "DOD will be the rempval



response authority with respect to incidents involving DOD military weapons and munitions
or weapons and nunitions under the jurisdiction, custody or control of DOD."

5. EPA has added | anguage to paragraphs (d) and (e) to make it clear that OSCs and
RPMs are responsible for coordinating and directing responsible parties -- as well as
agenci es and contractors -- in their conduct of either federally financed or non-
federally financed (e.g., enforcement) response actions.

Nane: Section 300.125. Notification and conmuni cati ons

Proposed rule: The proposed NCP added the word "notification" to the title of this
section, and noved its location to nore accurately reflect its place in the response
sequence. Both the title and the |ocation change better reflect the inportance of the
Nat i onal Response Center (NRC) in the national response system

Response to conments: One series of coments cited potential confusion about
notification procedures -- reporting of spills or releases -- to any place other than the
NRC, since the proposed NCP, in various places, suggests such alternatives as notifying
EPA or USCG OSCs directly when it is "not practicable" to reach the NRC. The commenter
suggested that the NCP should clarify that reporting to the NRCis a provision in |aw,

not an option. No matter how many other places a spill is reported, the notification nust
be made to the NRC by the person in charge of the vessel or facility, as soon as
possi bl e.

EPA agrees with these coments, but believes the | anguage in " 300.125 is sinple
and direct, and makes clear the requirement for notice to the NRC. Two changes were made
in notification |anguage el sewhere in the rule, however, to enphasize the commenter's
point. In Subpart D, " 300.300(b), and in Subpart E, " 300.405(b), identical changes
were made to reinforce the requirement for reporting to the NRC regardl ess of other
reports or notifications made. The operative sentences will nowread: "If it is not
possible to notify the NRC or predesignated OSC i nmedi ately, reports may be made
immediately to the nearest USCG unit. |n any event, such person in charge of the vesse
or facility shall notify the NRC as soon as possible." (New |anguage underlined.)

It was suggested that nore places in the NCP should repeat the concept that
whenever there is doubt as to the size or nature of a spill or release, or which
reporting requirenents are applicable, reporting to the NRC is encouraged. Although
recogni zing the potential for confusion, EPA believes that the rule should state the
notification or reporting requirenent as sinply and directly as possible, in the proper
sequence of actions delineated by the rule. O her nmethods, outside of rul emaking, should
be found to make the industry and the general public aware of these responsibilities
Repeating the concept in various places with various different wordi ngs has the potenti al
for additional interpretations, which may be n sleading. Some suggested | anguage
descri bed which actions do not neet the requirenents of the law. The final rule
descri bes which actions do satisfy the statutory requirenents.

Al so, the commenter recommended that the tone and clarity of |anguage on reporting
requirements in the preanble to the proposed rule (53 FR 51401, third colum) should be
included in the rule itself. EPA believes that these two paragraphs are nore appropriate
in a preanble and is repeating them here because of their inportance

EPA reiterates that statutory and regul atory reporting requirements are stil



keyed to discharges of oil and rel eases of hazardous substances exceeding a reportable
quantity (RQ.
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EPA is aware, however, that many notifiers do not have the training or know edge to
determne if there is an RQ of a substance involved in a release. Therefore, whenever
there is any doubt about whether a release exceeds an RQ EPA encourages that the rel ease
be reported to the NRC. Reporting ensures positive referral of every incident to each
federal agency with jurisdiction and/or regulatory interest.

The NRC is tasked with processing all reports regardl ess of the material involved
or the reported significance of the incident. All reports are passed i medi ately by
tel ephone to the proper federal response entity and recorded in the NRC data base at the
time of receipt. Public, government, industry, or academ c requests for access to stored
data may be made through a witten Freedom of Information Act request to the Chief
Nat i onal Response Center, 2100 Second Street N.W, Room 2611, WAshi ngton, DC 20593

One comment er suggested that many people are not aware of the range of functions
for which the NRC is responsible. After careful scrutiny, EPA has decided that not al
the NRC functions are appropriately listed in a section covering on-scene action, the
intent of " 300.125. However, the basic activities will be listed in a new entry in *
300. 175, Federal agencies: additional responsibilities and assistance

One commenter said that * 300.125(b) should not put the responsibility for the NRC
facility/service on the Coast Guard as a requirenment, since support for the NRCis a
cooperative federal effort under Coast Guard |l ead. EPA agrees and has inserted the
phrase "in conjunction with other NRT agencies," to this section

One comment cited an error in the comercial phone nunmber listed in the proposed
NCP. EPA agrees; the correct tel ephone number is 202-267-2675

Final rule: Proposed "" 300.125, 300.300(b) and 300.405(b) are revised as foll ows:

1. Section 300.125(a) has been revised to nore accurately describe the
responsibilities of the National Response Center for notification and conmunications

2. Section 300.125(b) has been anmended by including the phrase "in conjunction
with other NRT agencies."

3. Section 300.125(c) now includes the correct conmercial tel ephone nunber for the
NRC: 202-267-2675

4. The last two sentences in "" 300.300(b) and 300.405(b) now read as follows: "If
it is not possible to notify the NRC or predesignated OSC i medi ately, reports nay be
made to the nearest USCG unit. |In any event, such person in charge of the vessel or

facility shall notify the NRC as soon as possible."

Nanme: Section 300.130. Determinations to initiate response and special conditions

Proposed rule: Proposed " 300.130(a) authorized EPA or the USCG to respond to discharges
of oil or releases of hazardous substances, pollutants or contam nants except with



respect to such releases on or fromvessels or facilities within the jurisdiction
custody or control of other federal agencies. This section also described requirenments
with respect to certain kinds of releases, e.g., radioactive materials

Response to comments: Paragraph (a): Several commenters conmented that sone federa
agenci es may be unable, due to |lack of expertise, orientation, or funding, to respond to
the threat of release or actual release of hazardous substances, pollutants or

contam nants at their facilities. Accordingly, the comenters recommended that EPA and
the USCG be given unrestricted response authority over rel eases, actual or threatened, at
all federal facilities, except DOD and DOE facilities, and that federal agencies other
than EPA, the USCG and, presunmably, DOE and DOD should only be given | ead agency
authority if and when they nmeet certain m nimum standards. One commenter stated that
proposed

" 300.130(a) does not specifically grant authority to a federal agency to initiate a
response, and that the section should grant this authority. The conmenter noted that the
executive order delegating the President's authority under CERCLA grants this authority,
and indicated that " 300.130(a) should reference the executive order

In response, EPA disagrees with the commenter's suggestion that the USCG and EPA
should retain unrestricted response authority over releases at federal facilities. In
section 115 of CERCLA, Congress specifically authorized the President to "del egate and
assign any duties or powers inposed upon or assigned to hinl' in the statute. By
Executive Order 12580 (52 FR 2923, Jan. 29, 1987), the President delegated to federa
agenci es and departnents the responsibility and authority for taking nost response
actions at non-NPL sites within their jurisdiction, custody, or control. (EPA believes
that the explanation of these authorities in this preanble is sufficient, and need not be
specifically repeated in the text of the rule.) Moreover, CERCLA section 120 makes cl ear
that federal agencies are primarily responsible for the conduct of the RI/FS and renedia
action at federal facility sites that are listed on the NPL. Anending
" 300.130(a) of this rule to designate USCG and EPA as | ead agencies for responses at
federal facility sites would not accord with these nmandates

At the sane tinme, it is inportant to note that federal agencies nmay request the
services of the USCG or EPA on a reinbursable basis, and the NRT/RRT system provides for
qui ck, appropriate communication of such requests. Experience to date has generally
shown this to be adequate. A menmorandum of understandi ng between a federal agency and
EPA or USCG woul d al so be possible to cover both required action and fundi ng procedures
al l owi ng for EPA and USCG t o manage responses under certain predeterm ned circunstances

Some commenters further recommended that federal agencies should be required to
immedi ately notify the NRC and the appropriate RRT whenever the federal agencies are
unwi | l'ing or unable to respond to a rel ease

In response, as a threshold matter, the federal agencies and departnments are
al ready required by section 103(a) of CERCLA to report all releases of reportable
quantities of hazardous substances to the National Response Center. (Pursuant to section
103(a), the National Response Center notifies the Governor of each state whenever a
report of a release is made with respect to that state.) 1In addition, with regard to
federal facilities on the Hazardous Waste Conpliance Docket (which includes rel eases for
which a report is required under CERCLA section 103(a) and (c)), the federal agencies and
departnments are required to conduct a Prelimnary Assessnent (PA), after which EPA will
eval uate whether the release should be listed on the NPL.



As to the specific suggestion of the commenter that federal agencies may be
"unwi Il ling or unable" to respond to certain releases, it is inmportant to note that
pursuant to CERCLA section 115 and E. O. 12580, the federal agencies and departments have
been del egated the responsibility under CERCLA section 104 for evaluating and taking
response actions, as necessary, for nost releases that occur at non-NPL facilities within
their jurisdiction, custody, or control (E. O 12580, at section 2(d) and (e)). The
federal agencies also have responsibilities for the conduct of response actions at NPL
sites pursuant to CERCLA section 120. EPA does not believe that a separate reporting
requi rement is necessary to address those situations where the federa
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In situations where a federal agency experiences some difficulty in responding to
a release, it is the general practice of the agencies to contact one or nore of the
si ster agencies that have special expertise regarding the contam nation problem (e.g.
the Department of Defense for munitions waste, EPA nore generally). As discussed above
the agenci es may request the assistance of EPA or the USCG on an energency basis, or
enter into a nore general nmenorandum of understanding. Finally, federal facility
rel eases are included on the Hazardous Waste Conpliance Docket, and are then eval uated by

EPA for possible inclusion on the NPL; thus, EPA will be aware of significant rel eases
to which the federal agency or department has been unable to respond as those rel eases
move through the eval uation process. |In conclusion, it is unnecessary to require the

federal agencies to provide special notice to the NRC as suggested by the comenter

Paragraph (b): One commenter recommended that the first line of " 300.130(b)(1) be
revised by deleting "any oil is discharged" and inserting "there is a discharge of oil."
The recommendation is suggested on the grounds that the definition of "discharge" in
Subpart A does not necessarily include the use of discharge as a verb. EPA does not
agree with this coment.

The commenter pointed out that under section 104(a)(1l) EPA, as the President's
del egate, is authorized to take response action when there is a release or threatened
rel ease of a pollutant or contam nant only if the release or threatened rel ease may
present an inm nent or substantial endangerment to the public health or welfare
Therefore, the commenter reconmended that proposed " 300.130(b)(2) be revised to conform
to section 104(a)(1l) of CERCLA. In response, although "pollutant or contami nant" is
defined for purposes of the NCP to nean any pollutant or contam nant that nmay present an
i mm nent and substantial danger to public health or welfare (see " 300.5), EPA has made
the requested change for purpose of enphasis

Final rule: Proposed " 300.130 has been revised as follows:

1. Section 300.130(a) has been revised to begin "In accordance with CWA and
CERCLA, ...."

2. Section 300.130(b)(2) has been revised to read: "Any hazardous substance is
rel eased or there is a threat of such a release into the environnent, or there is a
rel ease or threat of release into the environnent of any pollutant or contam nant which
may present an imm nent and substantial danger to the public health or welfare; or"



Nanme: Section 300.135. Response operations

Proposed rule: This section describes the responsibilities of the OSC/RPMto direct
response efforts and coordinate all other efforts at the scene of a discharge or rel ease
This section provides that the first federal official is authorized to coordinate
activities on-scene and to initiate, in consultation with the OSC, any necessary actions
This official may also initiate Fund-financed actions as authorized by the OSC

Response to conments: One commenter stated that while it is understood that specific
response actions for every situation cannot be defined, guidance on how a response
escal ates fromlocal to federal |levels would be helpful. EPA believes that it is not
practicable to provide specific guidance on how a response escalates fromlocal to
federal levels, due to the vast nunber of variables that are inplicit in every spil
scenari o.

Referring to " 300.135(b), one conmenter said that, regarding expenditures fromthe
various federal funds, members of state pollution response agencies should be given the
sane scope of action as described in * 300.135(b) for the "first federal official" to
arrive on scene. The commenter argued that state response personnel are know edgeabl e of
"first response" neasures, as well as being famliar with basic cost docunmentation
procedures. The conmenter noted that existing EPA and USCG procedures are too cunbersome
to allow negotiation of a cooperative agreenent or contract in the initial hours of an
emer gency response operation

EPA acknow edges the fact that state response personnel are know edgeabl e of first
response neasures as well as basic cost docunentation procedures. EPA and USCG
procedures may be cumbersone in negotiating a cooperative agreenent, but these procedures
are necessary in order to nmaintain control of the two pollution funds. Under certain
situations, the states can be reinmbursed for their costs by the CWA 311(k) fund, in
accordance with USCG rul es for managing this fund

Anot her comment er suggested that, for consistency, the authority of the first
federal official to arrive at the scene of a release, which is discussed in " 300.135(b),
shoul d be discussed under * 300.130 with the other authorizations for the initiation of
response. EPA disagrees. This discussion is nore appropriate in 300.135(b), because it
deals primarily with the coordi nation of response activities on scene by the first
federal official

One commenter indicated that, under " 300.135(d), states should be encouraged to
enter into cooperative agreenents for renovals under section 311 of the CWA or under
CERCLA. Although EPA supports the concept, it does not feel it is necessary to add it as
a regul atory requirement. (See also preanble section below on state involvenent in
removal actions.)

Anot her commenter noted that the requirement or expectation under " 300.135(e) that
RPMs will consult with the RRT should not be promul gated unless the rel ationship between
RPMs, the NRT, and the RRT has been clarified. |In response, the relationship between
RPMs, the NRT, and the RRT during renedial actions generally parallels the relationship
bet ween OSCs, the NRT, and the RRT during renoval actions. These relationships are
described in
"* 300.110, 300.115, and 300.120

One commenter stated that " 300.135(f) and the definition of support agency



coordi nator suggested that the concept of support agency only applies to CERCLA rel eases

If so, the reference to the OSC advising the support agency for oil discharges, should
be del eted. EPA agrees. By definition, the support agency coordinator "interacts and
coordinates with the | ead agency for response actions under Subpart E of this part."
There is no designation of the use of a support agency or support agency coordi nator
under the CWA

In " 300.135(h), one conmenter asked who defines "possible public health threat."
The conmenter contended that although it is necessary to have sone broad | anguage
m sunder st andi ngs can be reduced by nore definitive phrases

The determ nation of a "possible public health threat" is made by the OSC/ RPM in
consultation with other appropriate agencies. EPA believes that * 300.135(h)
appropriately addresses this point. This section specifically states that assistance is
avail able fromthe Departnment of Health and Human Services (HHS) in making the
determ nation of public health threats

Under * 300.135(i), one commenter indicated that there should be a requirenent that
the nane of the office designated by each federal agency to coordi nate response should be
submitted to the RRT for inclusion in the regional contingency plan (RCP) and to the OSC
and State Emergency Response Conmi ssion (SERC) for inclusion in
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|l ocal contingency plans (LCPs) and Local Energency Planning Commttee (LEPC) plans

EPA believes that it is inmportant that this information be passed on to the RRT
and | ocal response agencies. However, it is not necessary to place this requirenment in
the NCP. If it was, EPA should require, through the NCP, every facility, vessel, etc.
to provide the same information to the RRT and | ocal response agency. Through their
normal contingency planning process, this information should be readily available to the
RRT and | ocal response agencies.

A conmenter noted that under * 300.135(m), it is not clear when it would be
appropriate for an RPMto submt pollution reports to the RRT. |In response, EPA wi shes
to clarify that the pollution reports described in " 300.135(m are prepared for renoval
actions; thus, these reports are generally submtted by an OSC rather than an RPM EPA
has deleted the reference to "RPM' in this section

Finally, it was commented that * 300.135(n), which requires that OSCs/RPMs i nform
public and private interests and consider their concerns throughout the response, does
not address what kind of responses are being referenced. Also, this section should
encour age appropriate public and private interests to becone appropriately involved after
the first notification and not to expect the OSC to keep them informed through updates

In response, EPA believes that specifying the type and size of the incident
response is not meaningful. All incident responses require some kind of comrunication
between all public and private parties. Regarding the second part of the conment, EPA
has no authority to require the public and private interests to contact the OSC for
informati on. Keeping the appropriate interests informed by the OSCs/RPMs is sinply a
policy issue and represents good program practices

Final rule: Proposed " 300.135 has been revised as foll ows:



1. In ® 300.135(f), the words "discharges or" have been del eted

2. Section 300.135(j) has been revised to read as follows (see preanbl e di scussion
on " 300.615 (notification)): "The OSC/RPM shall pronptly notify the trustees for natura
resources of discharges or releases that are injuring or may injure natural resources
under their jurisdiction. The OSC or RPM shall seek to coordinate all response
activities with the natural resource trustees."

3. In " 300.135(m, the reference to "RPM has been del eted

Nanme: Section 300.140. Miulti-regional responses

Proposed rule: This section discusses the procedures to follow in the event a discharge
or rel ease covers nore than one jurisdictional area

Response to comments: Conmenters noted that " 300.140 should clearly state that the OSC
responsi ble for the area in which the release originated is initially in charge

Changi ng OSCs can be acconplished after this point. EPA disagrees with the coments.
Sections 300.140(a) and (b) clearly outline OSC/RPM responsibilities in spill situations
when nore than one area will be inpacted

Anot her commenter pointed out that, in reality, the border between regions or
districts becomes a no-man's |land in which neither wi shes to respond. \Wile there can
only be one OSC, the other affected regions/districts should have a representative at the
command post. EPA disagrees with this coment concerning command posts and, therefore
has not changed the NCP. At the time of the spill, a sinple agreement between the two
predesi gnated OSCs or RRTs can alleviate this problem

Anot her comenter noted that the NCP should reflect the fact that nmore than one
OSC can be designated if the area inpacted extends for many niles. EPA disagrees. There
should only be one OSC coordinating the response efforts. The OSC may, however, utilize
a number of OSC representatives to handle the response efforts in the outlying sections
of a large spill area

Final rule: Proposed " 300.140(c) is revised to delete an inappropriate reference to
EPA/ USCG agr eenents.



Name: Section 300.145. Special teans and other assistance avail able to OSCs/ RPMs.

Proposed rule: This section describes the special teams that are available to the
OSC/ RPM and the availability of the scientific support coordi nator (SSC)

Response to comments: One commenter stated that there is no reason for the title of this

section to be changed from "Speci al Forces" to "Special Teans." The change only
di mi ni shes the role of the special forces. EPA disagrees. The change does not di m nish
the role of the special teans. It nmerely places a title upon this group of specialized

teams that is more commonly used (i.e., Strike Teans, Public Information Assist Teans,
Envi ronnent al Response Teans).

Anot her commenter indicated that it may be appropriate to specifically identify
the ATSDR Public Health Advisors and Energency Response Branch in this section as a
speci al resource available to an OSC, as their availability is not well advertised. In
response, ATSDR s role is not the same as that of a team which is a unit organized and
specially prepared to respond on call. ATSDR has both specific authorities for response
and special expertise which m ght be called upon by an OSC, and thus their role is like
those of other NRT nenber agencies. These are outlined in " 300.170. Ot her neans of
hi ghlighting their availability, nore appropriate and effective than the suggested
revision to the NCP, would be to ensure that ATSDR activities and availability are
referenced in |local plans and OSC pl ans.

A commenter stated that " 300.145(d) should define the capabilities of an SSC and
include what they can be expected to provide to the OSC. |In response, although the term
SSC as used throughout the NCP inplies a single individual, in the case of the Nationa
Oceani ¢ and At mospheric Administration (NOAA), this support is in fact provided by a team
of experts, several of whommay be in the field at the same time. This section has been
revised to reflect the capabilities of an SSC

Anot her commenter stated that an OSC often requires nmore information than is
avail able fromthe responsible party, the Technical Assistance Team (TAT), or the SSC
Provided that the responsible party is willing to pay for additional scientific support,
the OSC should be allowed to utilize other scientific experts without opening federa
accounts.

In response, the OSCis allowed to utilize other scientific experts without
openi ng federal accounts, provided he/she can convince the responsible party to pay for
them In nmost situations, if a particular resource is needed by the OSC/RPM the OSC/ RPM
will request that the responsible party fund the particular resources. |f the
responsi ble party refuses, then the only other option the OSC/RPM has is to fund the
resource using federal nonies.

One commenter recomrended that the description of the EPA Radiol ogi cal Assistance
Teanms (RATs) in " 300.145(f) should be nmoved to the general agency descriptions in *
300.175(b)(2) or deleted. |If this reference is retained, the commenter stated that
sonet hing shoul d i ndicate how the Radi ol ogi cal Response Coordinator is to be contacted
In response, proposed
" 300. 145(f) stated that the EPA Office of Radiation Programs (ORP) nmmintains the
Radi ol ogi cal Assistance Teanms. This section also stated that the assistance of
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Radi ol ogi cal Assistance Teanms can be obtained by contacting the Radi ol ogi cal Response
Coordi nator. However, it is not explicitly stated that the Radiol ogi cal Response

Coordi nator is located and can be contacted in ORP. EPA will make the clarification by
adding "...in the EPA Ofice of Radiation Prograns" after "Radiol ogical Response
Coordi nator." EPA believes that it is nmore appropriate to reference EPA' s Radi ation

Programin * 300.145 rather than
" 300. 175 because the reference directly relates to providing assistance to the OSC/ RPM

Final rule: Proposed " 300.145 is revised as follows:

1. Section 300.145(d) has been revised to add the follow ng sentence at the end of
the section: "In the case of NOAA, SSCs may be supported in the field by a team
provi di ng, as necessary, expertise in chem stry, trajectory nodeling, natural resources
at risk, and data managenent."

2. In " 300.145(f), EPA has added "...in the EPA Office of Radiation Prograns"
after "Radiol ogi cal Response Coordinator,"” in the next to | ast sentence.

Name: Section 300.150. Worker health and safety.

Proposed rule: Section 300.150 requires that each enployer at response actions conply
with the requirenents of the Occupational Safety and Health Act of 1970, applicable state
|l aws, and EPA regul ations regardi ng worker safety and health. Section 300.150 applies to
actions taken either by a responsible party or a | ead agency and requires that there be
an occupational safety and health program for the protection of workers at the response
site.

Response to conments: One commenter reconmended using the |Incident Command System (1 CS)
concept as contained in the Occupational Safety and Health Adm nistration (OSHA) rule to
integrate response activities. |In response, EPA notes that

" 300.150(a) requires that response activities neet the requirenents of 29 CFR 1910. 120,
Hazar dous WAste Operations and Energency Response, promnul gated by OSHA, including the ICS
concept (section 1910.120(q)(3)(i)). Executive Order 12196 conveys the President's
mandat e that federal agencies conply with OSHA standards. State applicability is covered
as described below. Routine hazardous waste operations do not require use of ICS. Thus,
no change is needed in the rule, since if the situation warranted use of the ICS concept,
it would already be covered within the 300.150(a) requirenments of the NCP.

The responsibility for assuring worker safety and health at a response scene is
that of the enployer. This is stated expressly in proposed " 300.150(a)(and in final *
300.150(e)). One comrent indicated sone confusion as to this requirement, particularly
regarding firefighters involvement during response actions. |In response, worker safety
and health during response activities is protected by the regulations cited in this
section, whether the workers are enployed by private enployers, or federal, state, or
|l ocal governnents. Federal enployees are covered by the OSHA standards, as stated above.
State and | ocal government enployees in the 23 states and 2 jurisdictions which have
their own OSHA-approved occupational safety and health plans are covered by the state
standards which nmust be conparable to the federal standards. These states are Al aska,
Arizona, California, Connecticut, Hawaii, Indiana, |owa, Kentucky, Maryland, M chigan,
M nnesot a, Nevada, New Mexico, New York (for state and | ocal governnent enployees only),
North Carolina, Oregon, Puerto Rico, South Carolina, Tennessee, Utah, Vernmont, Virginia,
Virgin |Islands, Washington, and Wom ng. State and |ocal governnment enployees (such as



firefighters) in the remaining 27 states (such as Ohio, plus Guam and the District of

Col umbi a) are subject to EPA regulations identical to OSHA standards for response action
wor kers under section 126 of SARA and 40 CFR 311. The EPA rule will apply to
firefighters by March 6, 1990 for enmergency response (and Septenber 21, 1989 for other
rel evant activities).

One comment er suggested that proposed " 300.150 be revised to state that the OSC
shoul d be alert to unsafe work practices and notify the regional OSHA office when such
practices are observed. EPA agrees that the OSC nay be in a position to observe unsafe
work practices. However, no change is needed because EPA believes that since workplace
safety and health conditions are the responsibility of the enployer, unsafe practices
should first be reported to the appropriate enpl oyer because the enployer is in a
position to make an i nmedi ate correction. |f the condition remains uncorrected, it
shoul d be reported to the appropriate enforcenent authority, whether it is federal OSHA
state OSHA, or EPA.

Further, highlighting a special responsibility for an OSC in this area carries
additional inplications -- if the OSC fails to notice the violation, the enployer m ght
see that as official approval of his practice. Also, in general, the NCP sets out an
organi zation and framework for generally needed actions and responsibilities, within
whi ch the OSC has, and nust have, latitude to exercise his judgment. No section of the
plan lists all possible actions of an OSC, however exceptional

One commenter noted that the National Contingency Plan (NCP) requires CERCLA
actions to directly conply with OSHA standards (proposed " 300.150), rather than
conplying only to the extent those standards are "applicable or relevant and appropriate
requi rements" (ARARs) under CERCLA section 121(d)(2), 42 U S.C. 9621(d)(2). The
comment er questioned why OSHA standards should be treated differently from other federa
statutes.

In response, there are two principal reasons for the treatnment of OSHA standards
as non-ARARs in the NCP. First, as discussed bel ow, Congress appears to have intended
that certain OSHA standards apply directly to all CERCLA response actions. Second, EPA
believes that OSHA is nore properly viewed as an enpl oyee protection |law rather than an
"environnental" |law, and thus the process in CERCLA section 121(d) for the attainnent or
wai ver of ARARs woul d not apply to OSHA standards.

However, before addressing those issues in nore detail, review of the comment
reveal ed an inconsistency in the manner in which OSHA standards are consi dered under the
NCP. As the commenter notes, proposed NCP " 300.150 directly requires CERCLA actions to
conply with certain OSHA standards (e.g., 29 CFR Parts 1910, 1926) (53 FR at 51489)
while at the same time, the preanble to the proposed rule included nmost OSHA standards in
EPA's list of potential ARARs (53 FR at 51448). This situation requires clarification
because requirenents that are pronul gated as part of the NCP are not evaluated for
attai nment or waiver as part of the ARARs process.

As a threshold matter, EPA believes that Congress intended certain OSHA standards
(those for response action workers) to be al ways applicable to CERCLA response actions.
Pursuant to mandates in CERCLA section 111(c)(6) and SARA section 126, the Departnment of
Labor has pronmul gated regul ations that apply directly to worker safety during hazardous
wast e operations and energency response actions, including CERCLA actions:

(a)... (1) Scope. This section covers the follow ng operations ...: (i) Clean-up



operations required by a governnental body, whether federal, state, |ocal or other
i nvol ving hazardous substances that are
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conducted at uncontrolled hazardous waste sites (including, but not limted to, the EPA's
National Priority List (NPL), state priority list sites, sites recommended for the
EPA NPL, and initial investigations of governnment identified sites which are
conduct ed before the presence or absence of hazardous substance has been
ascertained.

29 CFR 1910. 120 (enphasis added). Thus, these regul ations apply specifically to the
response actions detailed in the NCP, and conpliance with these standards is properly
required in the text of " 300.150

Ot her OSHA standards, however, are of general applicability and were not devel oped
specifically for CERCLA response actions (e.g., OSHA Construction standards, Shipyard
standards, Longshoring standards, etc.). EPA believes that these general OSHA standards
are essentially workpl ace standards, designed to cover occupational exposures; they are
properly viewed as requirenents of a "federal environmental |aw, " and thus do not cone
within the scope of ARARs under CERCLA section 121(d)(2).' Rather, like the requirenents
of other non-environmental |aws, such requirenents would apply of their own force, not
t hrough the CERCLA process. Thus, OSHA standards are no |onger included on the |ist of
potential ARARs. The final NCP package (" 300.150) has been nmodified to reflect this
approach, which EPA believes is consistent with both OSHA and CERCLA.

EPA does not believe that these changes will reduce conpliance with OSHA standards
at Superfund sites. The OSHA standards for response action workers will be net at every

CERCLA site, and the nore general OSHA standards will continue be met where they apply

EPA notes that there are sone standards in OSHA that set contam nant |evels for

the workpl ace (see 29 CFR Part 1910, Subpart Z, limtations on exposure to toxic and
hazardous substances) that may al so be relevant -- although not applicable -- to the
determ nation of a cleanup level at a CERCLA site (due to the absence of other
standards). In such a case, those standards nay be included anobng the requirenments "To

Be Consi dered" (TBCs).

In addition, the followi ng changes were also made to proposed " 300.150. The
statement that "the OSH Act requirenments can be enforced, as appropriate, by the rel evant
federal or state agencies," has been removed fromthe final rule; although the statenent
is correct, it is nore appropriate for a preanble discussion. Further on this point, EPA
notes that although OSHA standards apply to the federal governnment by Executive Order
they are not independently enforceabl e against the federal government;? accordingly, NCP

1 CERCLA section 121(d) (2) defines potential ARARs as the standards,
requi renents, criteria or limtations under "any Federal environnmental |aw. "
Note that the 1985 NCP -- which did consider OSHA requirenents to be ARARs --
defined ARARs as "requirenments of Federal public health and environnent al
| aws. "

2 Federal Enp. for Non-Smokers' Rights v. U.S., 446 F. Supp. 181 (D.D.C.

1978), aff'd 598 F.2d 310 (D.C.Cir.), cert. denied, 444 U S. 926.




" 300.150(c) has also been revised to state that the | ead agency should make OSHA
progranms avail able to response action enployees, consistent with and to the extent
required by 29 U S.C. section 1910.120.

The revisions to this section do not reflect any reduced conm tment for conpliance
with applicable safety and health requirenents, or any reduced responsibility for private
enpl oyers to conply with worker protection standards.

Final rule: Proposed " 300.150 has been revised to read as foll ows:

(a) Response actions under the NCP will conply with the provisions for response
action worker safety and health in 29 CFR 1910. 120.

(b) In a response action taken by a responsible party, the responsible party nust
assure that an occupational safety and health program consistent with 29 CFR
1910. 120 is nmade avail able for the protection of workers at the response site.

(c) In a response taken under the NCP by a | ead agency, an occupational safety
and health program should be nade available for the protection of workers at the
response site, consistent with, and to the extent required by, 29 CFR 1910. 120.

Contracts relating to a response action under the NCP should contain assurances

that the contractor at the response site will conply with this programand with
any applicable provisions of the OSH Act and state OSH | aws.

(d) When a state, or political subdivision of a state, wi thout an OSHA-approved
state plan is the | ead agency for response, the state or political subdivision
must conply with standards in 40 CFR Part 311, promul gated by EPA pursuant to
section 126(f) of SARA

(e) Requirenents, standards, and regul ations of the Occupational Safety and
Health Act of 1970 (29 U.S.C. 651 et seq.) (OSH Act) and of state laws with plans
approved under section 18 of the OSH Act (state OSH | aws), not directly referenced
in paragraphs (a) through (d) of this section, nmust be conplied with where
applicable. Federal OSH Act requirenents include, anong other things,
Construction Standards (29 CFR Part 1926), General |ndustry Standards (29 CFR Part
1910), and the general duty requirenent of section 5(a)(1l) of the OSH Act (29
U.S.C. 654(a)(1)). No action by the |ead agency with respect to response
activities under the NCP constitutes an exercise of statutory authority within the
meani ng of section 4(b)(1) of the OSH Act. All governmental agencies and private
enpl oyers are directly responsible for the health and safety of their own

enpl oyees.

Name: Section 300.155. Public information and community rel ations.

Proposed rule: This section stated that OSCs/RPMs and community rel ations personnel
shoul d ensure that all appropriate public and private interests are kept informed when an
incident occurs. This section also stated that an on-scene news office be established to
coordinate nmedia relations and to issue official federal information on an incident.

Response to conmments: A commenter noted that there are three types of nedia coverage
during an energency: Newspapers, radio, and television. The coment suggested that
television is nost problematic to those responding to an incident and that this section




did not address how to coordinate a response with televised coverage of the incident.

In response, EPA believes that the rule appropriately addresses the responsibility
to provide information about an incident. It is not necessary or appropriate to include
details in the NCP of different approaches to different nedia. |In a separate effort,
however, the NRT is considering additional guidance and support for incident-specific
response teans in inplementing public information procedures

Anot her commenter noted that the comunity relations requirements referenced in *
300. 155 are all from Subpart E. The comment questioned whether any conmmunity relations
requi rements, other than those specifically stated in " 300.155, apply to responses to
di scharges of oil

In response, " 300.155 appears in Subpart B, which is the basic responsibility and
organi zation for response which underlies the entire NCP, thus including response to
di scharges of oil under Subpart D. The public information and conmunity rel ations
requi rements outlined in 300.155 are those generally applicable to all responses, and
general ly sufficient for enmergency or relatively short termresponse actions such as
those encountered in oil responses as covered in Subpart D. Responses under Subpart E
however, include long term actions at hazardous waste sites, and for these, there are
specific and detailed requirenents for community information and involvement in decision-
meki ng over the course of a response which may include renoval or renedial actions
carried out over a considerable period of time. These comunity relations
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provi sions m ght be applicable in a long termcleanup that foll owed an energency rel ease
hence the cross references linking the basic or mnimal requirement to the nore detailed
program whi ch is mandatory for long term responses, but optional for emergency or short
term responses.

Final rule: EPA is pronulgating the rule as proposed

Name: Section 300.160. Docunentation and cost recovery.

Proposed rule: Section 300.160 discusses the procedures for docunentation of cost
recovery for a response action. Section 300.160(a) states that an accurate accounting of
federal, state or private-party costs incurred for response actions can be supported with
an OSC report as required by 300.165 for all major releases and Fund-financed renoval s.
Section 300.160(c) states that "Federal agencies are to nake resources avail able, expend
funds, or participate in response to discharges and rel eases under their existing
authority," and adds, "The ultinmte decision

as to the appropriateness of expending funds rests with the agency that is held
accountabl e for such expenditures" (53 FR 51490). Section 300.160(d) is a new section of
the proposed NCP incorporating 1986 amendnents to CERCLA that state that responsible
parties are liable for the costs of any health assessment or health effects study
conduct ed under the authority of CERCLA section 104(i). |In addition, the preamble to the
proposed NCP di scussion of " 300.160(d) detailed the types of studies for which

responsi ble parties are held liable (53 FR 51402).

Response to conments: Several comenters requested that EPA el aborate in the preanble
di scussion of " 300.160 on what are "standard EPA procedures for cost recovery" as stated




in the proposed rule (53 FR 51490). One asked that EPA propose a list of guidance
docunments for cost recovery procedures. Another asked that EPA make available its |ist
of standard cost-recovery procedures for public comment. Another asked that EPA
circumscri be cost recovery to those studies which are determ ned to be appropriate or
necessary. In a related conment, one group asked that the NCP clarify the scope of costs
recoverabl e and recogni ze that OSC reports are a poor nmethod of docunenting those costs.
This comrenter asked for clarification on the involvenment of the RRT or NRT in cost-
recovery activities for renedial actions, and an expl anation given for their involvenent.
Anot her asked that ° 300.160(a) apply to oil discharges.

Most comments sunmari zed above requested discussion of procedures for and staff
participation in cost recovery that nmore properly belongs in EPA guidance rather than in
the NCP. The preanble to the proposed NCP di scussion of section 300.160(d) detailed the
ki nds of studies that are eligible for cost recovery. |Including guidance documents in
the NCP, or including information normally reserved for these guidance docunents, would
produce an unwi el dy NCP, and require constant revision as Agency gui dance and policy
procedures change over tinme. |In addition, EPA is developing a regulation that wll
provide for recovery of direct and indirect costs under CERCLA. That rul emaking wll
address the comments summari zed above

O | discharges are not included under the provisions of
" 300.160(a), but are referred, through " 300.160(b), to
" 300. 315, the documentation and cost recovery section of Subpart D. The cost recovery
and docunentation processes for oil discharges are, by intent, sonewhat different from
those for hazardous substance rel ease responses. Including oil discharges under the
provi sions of " 300.160(a) would subject themto conflicting cost recovery and
docunmentation provisions. In addition, oil spills are statutorily exenpt fromthe
provi sions of CERCLA, and cone under the authority of the CWA

One commenter stated that granting power to authorize expenditure of federal funds
to the agency responsible for the response action represented preferential treatnment for
federal agencies who are PRPs that is not extended to private parties

In response, the purpose of " 300.160 is to describe authority for expenditures in
cases where federal agencies assist in a non-federal response, such as a coastal oi
spill where no federal |ands are affected. Their activities may be a m x of activities
whi ch they are required to undertake under their own authorities, and activities which
they undertake as requested in support of an OSC (or RPM. The latter activities may be
rei mbursed fromthe Fund, later to be reclaimed fromthe potentially responsible party
(PRP) by the Fund-nmanagi ng agency. The conmenter appears to msinterpret this section as
applicable to situations when the federal agency is itself a PRP. It is not. If a
federal agency were participating in a response for which it was the responsible party,
no reimbursenment fromthe Fund would be allowed. These provisions are anply covered in
the appropriate Fund-managenent regul ations. Thus, since there is no preferentia
treatnment allowed or inferred for federal agencies over non-federal PRPs, no change is
necessary.

Final rule: Proposed " 300.160 is revised as foll ows:

1. In ® 300.160(a)(2), the cross-reference to " 300.165 in the |ast sentence is
modi fi ed.

2. Proposed " 300.160(a)(3) is revised as follows (see preanble discussion on *



300. 615 (notification)): "The | ead agency shall make available to the trustees of
affected natural resources informati on and docunentation that can assist the trustees in
the determ nation of actual or potential natural resource injuries."

Nanme: Section 300.165. OSC reports.

Existing rule: Section 300.40(a) of the existing NCP requires the OSC to subnmit to the
RRT a conplete report on a response action within 60 days after the conclusion of a
response to a major discharge of oil, or a mmjor hazardous substance, pollutant or
cont am nant rel ease, or when requested by the RRT.

Proposed rule: Proposed " 300.165(a) required the subm ssion of the OSC report within 90
days (rather than 60 days) of the conclusion of the response action or when requested by
the RRT. Additionally, the RRT nmust review the OSC report and forward a copy of the
report with the RRT's comments to the NRT within 30 days of receiving the OSC report.

Response to comments: Paragraph (a): A commenter reconmended that OSC reports be
approved by EPA prior to distribution to the RRT. EPA notes in response that the NCP
deals with the distribution of OSC reports for the purposes of the NRT/RRT/OSC nationa
response system The OSC reports may be used for individual agencies' own managenent
informati on purposes as well, but a primary purpose of these reports is to allow pronpt
knowl edge of |essons |earned, frank discussion of any problens, and tinmely and effective
consi deration of inprovenents or cautions which need to be shared throughout the system

Pre-screening by EPA (or other agency providing the OSC in question) would inpede the
timeliness of such reports, and perhaps dimnish the i nmedi acy of concerns which are
intended to be conveyed to other responders. Thus, no change has been made in response to
this comrent.

Anot her commenter recommended that the OSC distribute the OSC report to the state
representative to the RRT. This change is unnecessary. The state representative to the
RRT has access to

start 55 FR 8682

such reports through the nechani sm set up by each RRT to nake OSC reports available to
each menmber of the RRT. Therefore, the OSC would be duplicating the mechani sm al ready
created. In addition, there is no apparent reason why the state representatives should
receive a copy of the OSC report directly fromthe OSC while the other menbers of the RRT
receive a copy fromthe RRT

One commenter stated that the OSC report deadline is unworkabl e because the vast
di fferences between response actions and the degrees of conplexity that they may entai
dictate that varying ampunts of time may be needed to conplete an OSC report. Cost
recovery actions, noted the commenter, may also dictate a specific deadline for report
subm ssion. The commenter also stated that the original intent of this requirenment
shoul d be reexam ned by the NRT and the RRT. To address these problens, the conmenter
recomended that after-action reports be required instead of OSC reports, and that no
deadl i ne for these reports be inposed on the OSCs. For those actions which are of
significant size or nature, or at the request of the RRT or NRT, the commenter
recomended that the OSC/ RPM submit an executive sunmary whi ch addresses the four
exi sting requirements of the NCP. The commenter suggested that the deadline for this
summary should be determ ned by the NRT or the RRT requesting it.



Recogni zi ng that OSCs have extensive responsibilities and that response to
di scharges or releases is a higher priority than witing the OSC report, EPA proposed to
extend the deadline for subm ssion of the report from 60 days to 90 days after conpletion
of the response. After considering the conments on this proposal, EPA agrees with the
commenter that even this deadline for subm ssion of the OSC report may be unworkabl e
Therefore, the final NCP now requires subm ssion of the report within one year of the
conpl etion of rempval actions or when requested by the RRT. EPA believes that the change
provi des needed flexibility while ensuring that RRTs are able to get reports sooner, if
necessary. Although the deadline has been extended, EPA still expects that OSC reports
will be written as soon as practicable. Generally, for removals of short duration (e.g.
lasting | ess than 30 days), OSC reports should be available within six nmonths of
conpl etion of the renoval action because there is less to report.

EPA does not agree, however, that cost recovery actions need dictate the deadline
for subm ssion or the contents of the report. The purpose of the OSC report is to
sumari ze the activities at the site and the |essons learned. It should be simlar to
the executive summary described by the comenter except that it should cover, briefly,
all of the topics listed in " 300.165(b). Detailed information regardi ng day-to-day
events may be found in the adm nistrative record, the pollution reports, the site |og
book, and the OSC | og book. At the conpletion of site activities, these information
sources are nmaintained in the site file at the regional office. |In the event a detailed
review of site activities is necessary (e.g., for cost recovery purposes), the
informati on can be obtained through the regional office. The OSC report should not
attenpt to include or duplicate all of this other information but rather should reference
and summarize it.

One commenter stated that EPA should broaden this section to apply to situations
ot her than "major" discharges or releases. |n response, EPA does not agree that OSC
reports should be required for every action that responds to a discharge or release. EPA
notes, however, that " 300.165 provides that reports on response actions other than to
mej or di scharges or releases will be submtted when requested by the RRT.

One commenter noted that it is unclear why " 300.165 involves RPMs if it is limted
to rempval actions. |In response, RPMs are referenced in " 300.165 because renoval
actions sonetimes occur at NPL sites (e.g., a fire may have started at a site where a
remedi al action is planned or is being conducted); therefore, the RPM may actually submt
the OSC report.

Paragraph (c): A coment relating to " 300.165(c)(1)(viii) noted that in the case
of a large spill the damage assessnment process will continue beyond the proposed 90-day
time limt for subm ssion of the OSC report. Therefore, the commenter states that °*
300.165(c)(1)(viii) should include a "qualifying statenent" concerning natural resource
damage assessnment activity. In response, EPA notes that the deadline for submtting OSC
reports is now one year. Moreover, the OSC report need only observe that damage
assessnment activity is ongoing despite the conclusion of the response action. A
qualifying statement, therefore, is not necessary.

One commenter argued that the OSCs should not comment on natural resource injuries
or trustee activities. The commenter believed that OSCs | ack expertise in natura
resource fields and could inadvertently nake statenments that m ght affect trustee efforts
to recover danmges through litigation. The comenter wanted paragraphs (vii) and (viii)
deleted fromthe OSC report format in 300.165(c)(1). Another commenter stated that the



phrase "docunentation shall be sufficient to provide...inpacts and potential inpacts to
the public health and wel fare and the environnent" seens to inply that damage assessnent
is an OSC responsibility. The comenter argued that responsibility for this conplicated
process should rest with the federal trustees, not with the OSC. The commenter noted
that this point should be clarified in the NCP

In response to the comenters that expressed concern that OSCs woul d be comrenting
on natural resource injuries or conducting damage assessnents of natural resources, EPA
beli eves that the commenter misinterpreted the intent of this requirement. OSCs are
sinply docunenting the notification to trustees of natural resource damage or potenti al
damage and then listing any activities taken by the trustees at the site. EPA believes
that it is an inportant conmponent of the report and does not believe the requirenent
shoul d be elimnated. However, EPA does find that the wording in "" 300.165(c)(1)(vii)
and (viii) may be m sl eading and has changed it in today's rule to nmore accurately
reflect the stated intent.

A conment relating to "" 300.165(c)(4)(iii) questioned if the OSCis required to
comment on plans devel oped by LEPCs and SERCs under section 303 of SARA, and recommended
t hat "* 300.165(c)(4)(iii) be amended to nake it clear that OSCs
should only recommend changes if those plans are in conflict with the OSC plans. In
response, EPA believes that "" 300.165(c)(4)(iii) does not require review of all section
303 plans. The subsection requires the OSC to make recommendations relating to the
section 303 plans "as appropriate." Such recomendations are only appropriate if the
section 303 plans are inconsistent with the NCP, RCP or OSC plan since the OSC is not
aut hori zed by any statute or regulation to review section 303 plans. Accordingly, the
recommended change seens unnecessary.

Final rule: Proposed " 300.165 is revised as follows:
1. The first sentence of " 300.165(a) has been changed from "Wthin 90 days after
conpl etion of rempval activities...," to read: "Wthin one year after conpletion of

renoval activities...."

2. Section 300.165(c)(1)(vii) has been changed to read: "Content and tine of
notice to natural resource trustees
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relating injury or possible injury to natural resources."

3. Section 300.165(c)(1)(viii) has been changed to read: "Federal or state
trustee damage assessnment activities and efforts to replace or restore danmaged natura
resources.”

Name: Section 300.170. Federal agency participation

Proposed rule: Proposed " 300.170 described general responsibilities of federal agencies
within the National Response System

Response to comments: Under " 300.170, a conmenter requested clarification of the
responsibilities of federal agencies with respect to reporting of rel eases of hazardous
subst ances, as compared to pollutants, or contam nants or discharges of oil, from
facilities or vessels which are under their jurisdiction or control. EPA has revised
this section to clarify the applicable reporting requirenments.

Final rule: Proposed " 300.170(c) is revised as follows:

1. Section 300.170(c) has been modified as follows: "All federal agencies are
responsi ble for reporting rel eases of hazardous substances fromfacilities or vessels
under their jurisdiction or control in accordance with section 103 of CERCLA."

2. Section 300.170(d) has been added as follows: "(d) Al federal agencies are
encouraged to report releases of pollutants or contam nants or discharges of oil from
vessel s under their jurisdiction or control to the NRC. "



Name: Section 300.175 Federal agencies: additional responsibilities and assistance

Existing rule: 40 CFR 300.23. This section described federal agencies' capabilities and
expertise related to preparedness planning and response, consistent wi th agency
capabilities and | egal authorities

Proposed rule: The proposed revisions enphasized the | eadership roles of EPA and the
USCG, added the Nucl ear Regul atory Conmi ssion to the Iist of federal agencies described
and revi sed and updated sone the other agencies' capabilities and expertise

Response to conmments: Paragraph (b): A comenter suggested addi ng | anguage to *
300.175(b) regarding the staffing and adm nistration of the National Response Center
(NRC) by the USCG. It was al so suggested to add to each of the other agency's
organi zational roles, |anguage concerning communi cati on procedures and specialized
services and fundi ng for NRC operations.

In response, EPA has added a description of the capabilities and expertise of the
NRC to " 300.175(b)(15). EPA does not agree, however, that it is necessary to add
| anguage regardi ng organi zational roles, comunication procedures, etc., to the
descriptions of the other federal agencies. Section 300.175 provides a brief generalized
description of individual agency's expertise in preparedness planning or response
actions, consistent with their legal authorities and capabilities. It is not meant to
cover specific details of conpleting these activities. Further, " 300.125 has been
revised to read: "The Commandant, USCG, in conjunction with other NRT agencies, shal
provi de the necessary personnel, conmunications, plotting facilities, and equi pnent for
the NRC." In addition, if specialized services are needed by a particul ar agency, this,
al ong with any appropriate funding, should be handl ed by a menorandum of understandi ng

A conmenter recomended adding to " 300.175(b)(1), a reference to the Coast Guard's
authority to enter into cooperative agreenents pursuant to section 311(c)(2)(H) of the
CWA or section 104(d) of CERCLA. EPA has added such | anguage

One comment er questioned whether entering into a contract or cooperative agreenent
with the appropriate state in order to inplenment a response action applies only to
remedi al actions. |If not, the follow ng statement is reconmended: "Coast CGuard OSCs
shoul d be included in negotiating agreenments for energency responses."

In response, provisions of Subpart B (and thus "negotiating agreenments or
contracts for response actions") generally apply to both removal and remedial actions
therefore, no change is necessary. As a practical matter, in the tinmefrane of an
emer gency response, or urgent need for a renmoval action, negotiating such an agreenent
for the particular event or place m ght take nore tine than the i medi ate situation
al l owed. Generic standing agreements for certain kinds of situations could be negotiated
in advance. In general, however, proper contingency planning can neet nmutually
sati sfactory emergency needs if state, local, and OSC pl ans show the same agreed-upon
di spositions of resources and responsibilities and provide for appropriate |evels of
deci si on- maki ng covering various kinds of incidents

Under * 300.175(b)(3), it was recommended to add | anguage to clarify EPA
responsibilities to address the i nmmedi ate short-term evacuations that are often the norm
in hazardous chem cal responses. EPA does not agree. This appears to be a specific
responsi bility which would be best handled in a Federal Enmergency Managenent Agency
(FEMA) policy or guidance docunent.



Under "" 300.175(b)(4) and b(5), one commenter requested clarification of the
specific responsibilities of Departnment of Defense and Departnent of Energy OSCs
concerning rel eases of hazardous substances, pollutants, and contam nants, and di scharges
of oil. The responsibilities of OSCs fromall federal agencies are the sane, as
described in " 300.120 and el sewhere in the NCP.

One comment er suggested that | anguage be added to
" 300.175(b)(4) to clarify that consistent with CERCLA section 120(e)(4)(A), the EPA
adm ni strator has the ultinmate authority with respect to selecting renmedial actions for
DOD facilities on the NPL. \While the suggested addition is correct, EPA does not believe
this section is the appropriate place for it. This itemw || be adequately covered in
Subpart K

Anot her comment er suggested that EPA add | anguage to
" 300.175(b)(4) to identify the availability of Arny Expl osive Ordi nance Denolition (EQOD)
units (for explosives, nerve agents, etc.). EPA believes that access to this expertise
is limted by DOD authorities and should not be included.

Under * 300.175(b)(7), a commenter suggested a change to add a reference to the
capabilities of the Departnent of Comrerce (DOC) with respect to National Marine
Sanctuary ecosystens. EPA has made the suggested change.

Under * 300.175(b)(9)(i), a commenter suggested a change to clarify the
responsibilities of the Fish and Wildlife Service. EPA agrees with the suggested change.

Under * 300.175(b)(10), a conmenter recomended expandi ng the section to describe
the Department of Justice's (DOJ) role in litigation and the information that DOJ needs
to negotiate or pursue a court action. EPA does not agree with the proposed change
because the NCP is not the appropriate docunment for this purpose.

Final rule: Proposed " 300.175 is revised as follows:

1. The follow ng sentence has been added to " 300.175(b)(1): "The USCG nay enter

into a contract or cooperative agreement with the appropriate state in order to inplenment

a response action."

2. Section 300.175(b)(7) has been changed to add a reference to the National
Mari ne Sanctuary ecosystens.

3. Section 300.175(b)(9)(i) has been changed to read as follows: "Fish and
WIldlife Service: anadronous and certain other fishes and wildlife, including endangered
and threatened species, mgratory birds, and certain marine mammls; waters and wetl ands;
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contami nants affecting habitat resources; and |l aboratory research facilities."
4. Section 300.175(b)(15) has been added describing the capabilities and expertise

of the National Response Center.

Name: Section 300.180. State and |local participation in response.



Proposed rule: This section described general responsibilities of state and |oca
governments for response activities.

Response to comments: Paragraphs (a) and (c): Under " 300. 180(a), a
comment er suggested allowi ng each RRT to determ ne an appropriate number of seats to
assign to each state within its jurisdiction. EPA disagrees with the suggested change
While it is recognized that states may assign tasks to a nunber of different state
agencies, it is inperative to have one spokesperson for the state as the officia
representative on the RRT. As many state representatives as desired may attend the RRT
meetings. Under " 300.180(a), a conmmenter recommended adding "OSC' in addition to RPM
for state-lead response actions. EPA agrees with the recommended change

Anot her comment asked two questions: Under " 300.180(c), what is meant by
facilities not subject to response actions under the NCP, and is this section consistent
with " 300.3(a)(2). |In response, EPA agrees that the two cited sections should be
consistent, and is revising the |anguage in * 300.180(c) to read: "For facilities not
addressed under CERCLA..."

Paragraph (d): ©One comrenter indicated that the NCP shoul d enable federa
facilities to issue cooperative agreenents to states to carry out renedial investigation

feasibility study, renmedial action and renedial design activities. It was suggested that
" 300.180(d) be modified to provide for this. EPA recognizes that federal agencies may
cooperate with states in conpleting federal facility response activities. This will be

adequately covered in Subpart K and does not need to be included in this section.

Paragraph (e): Under " 300.180(e), a conmenter recommended that state and |oca
public safety organi zation response efforts should be consistent with contai nnent and
cl eanup requirenents in the NCP. EPA agrees and has made the recomended change

Final rule: Proposed " 300.180 is revised as follows:

1. The first sentence of " 300.180(c) is revised to read: "For facilities not
addressed under CERCLA...."

2. Section 300.180(e) has been changed as follows: "Because state and | ocal public
safety organizations would normally be the first government representatives at the scene
of a discharge or release, they are expected to initiate public safety measures that are
necessary to protect public health and welfare and that are consistent with containnent
and cl eanup requirenments in the NCP, and are responsible for directing evacuations
pursuant to existing state or |ocal procedures."

Name: Section 300.185. Nongovernmental participation

Proposed rule: Proposed " 300.185, based on existing " 300.25, encouraged involvement by
industry groups, academ c organi zations and others in response operations. This section
al so specified that contingency plans should provide for the direction of volunteers by
the OSC or other federal, state or local officials

Response to conments: A commenter suggested changing " 300.185 so that the OSC/ RPM does
not have the discretion to involve volunteers in on-site activities associated with
hazardous substance response operations. EPA disagrees with this suggestion. This




section provides adequate safeguards for the use of volunteer personnel, including
restrictions fromon-scene operations as necessary.

A change was suggested to make this section consistent with the authority of the
scientific support coordinator (SSC) as stated in " 300.145(d)(2). EPA agrees and has
made the change.

A conmenter requested that the NCP further define strategies for dealing with
cases involving multiple authorities. EPA disagrees with the recomended change. The
situations involving nmultiple jurisdictions and authorities should be handl ed under the
appropriate contingency plan, i.e., the RCP or OSC pl an.

Final rule: The |last sentence of proposed " 300.185(b) has been changed to read as
follows: "The SSC may act as liaison between the OSC/ RPM and such interested
organi zations."



SUBPART C -- PLANNI NG AND PREPAREDNESS

Hi storically, the NCP has provided for federal planning and coordination entities
and for federal contingency plans. Although there has previously been no federa
requi rement for state and | ocal planning, the NCP has al ways provided for coordination
with such entities and plans where they exist. However, SARA Title IIl now requires the
devel opment of a state and |ocal planning structure and | ocal energency response plans.

Title 11l provides the nechanismfor citizen and | ocal government access to
informati on concerning potential chem cal hazards present in their communities. This
information includes requirenments for the subm ssion of emergency planning information
materi al safety data sheets and energency and hazardous chem cal inventory forms to state
and | ocal governments, and for the subm ssion of toxic chem cal release forms to the EPA.

Title Ill also contains general provisions concerning |ocal energency response plans to
be devel oped by | ocal emergency planning comrttees (LEPCs), emergency training, review
of emergency systens, trade secret protection, providing public access to information
enforcement, and citizen suits. Regulations inplementing Title IIl are codified at 40
CFR Subchapter J. EPA will reference Title Ill and these regul ations in Subpart C where
appropriate

The proposed NCP states that in devel opi ng OSC contingency plans, the OSCs shal
coordinate with State Emergency Response Commi ssions (SERCs) and Local Energency Pl anning
Committees (LEPCs) affected by the OSC area of responsibility. The OSC pl ans shal
provide for a well coordinated response that is integrated and conpatible with al
appropri ate response plans of state, |ocal and other non-federal entities, and especially
with Title Il local emergency response plans

The follow ng sections discuss comments received on the proposed Subpart C and
EPA' s responses.

Nane: Section 300.200. General

Exi sting rule: Subpart D - Plans (" 300.41). Subpart D of the 1985 NCP required that,
in addition to the National Contingency Plan (NCP), a federal regional plan be devel oped
for each standard federal region, Alaska, and the Caribbean, and, where practicable, a
federal local (i.e., OSC) plan also be devel oped. The purpose of these plans is
coordination of a tinmely, effective response by various federal agencies and other

organi zations to discharges of oil and rel eases of hazardous substances, pollutants and
contam nants in order to protect public health, welfare, and the environnent.

Proposed rule: The equival ent section to Subpart D in the 1985 NCP, is found in Subpart C
of today's rule. This subpart sunmarizes enmergency preparedness activities relating to
oi |, hazardous substances, pollutants and contam nants; describes the federal, state, and
|l ocal planning structure; provides for three |levels of federa
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contingency plans; and cross-references state and | ocal enmergency preparedness activities
under SARA Title I11.

Response to conmments: A commenter stated that the planning activities referred to in




Subpart C apply to both oil and hazardous substances response activities, not to

"hazar dous chem cal s and substances only" as provided in the proposed rule. EPA agrees
with this commenter. As stated in the 1985 NCP, all federal, state, and |oca
contingency plans nust deal with emergency preparedness and response activities rel ated
to discharges of oil and rel eases of hazardous substances, pollutants, or contam nants

Final rule: Section 300.200 is revised to read, "This subpart summarizes energency
preparedness activities relating to discharges of oil and rel eases of hazardous
subst ances, pollutants, or contam nants..."

Name: Section 300.205. Planning and coordination structure

Proposed rule: The SERC in each state is to establish |ocal planning districts, appoint
LEPCs, and supervise/coordinate their activities. The SERC nust al so establish
informati on managenent procedures and appoint an individual to serve as the coordinator
for the information.

Response to comments: A few comenters suggested that

" 300.205(c) nake reference to " 300.115(h) to ensure coordination of the RRT with the
SERC. Section 300.205(b) references

" 300. 115 as the description of the RRT's responsibilities. Section 300.115(h) states
that the state's RRT representative should coordinate with the SERC. Since it has

al ready been stipulated that the RRT as part of their responsibility coordinate with the
SERC, there is no need to reiterate that statement in

" 300. 205(c).

Final rule: EPA is pronulgating the rule as proposed

Name: Section 300.210. Federal contingency plans.

Proposed rule: This section describes the three |evels of federal contingency plans and

mekes reference to Title Il plans. See also general description in introduction above
Response to comments: 1. SARA Title Ill. Several commenters suggested that al
references to SARA Title Il should be elimnated fromthe NCP in that SARA Title II

establishes new, conpletely separate requirenents to report to state and | ocal emergency
pl anning officials, which are totally unrelated to the CERCLA process. Another
comment er, however, supported the conplete incorporation and integration of Title I

provisions with other notification, spill prevention and preparedness sections in the
NCP. One comenter recomended that EPA make a clear distinction between the NCP
preparedness activities and Title IIll requirenents

A maj or objective of both the NCP and SARA Title IIl is to increase public
protection by devel opi ng response plans to deal with releases of oil and hazardous
substances to the environment. Elimnating fromthe NCP all references to SARA Title |11
could lead to duplication of effort by federal, state and | ocal governnents regarding
contingency planning. |t could also cause confusion because the NCP woul d not provide a

conplete picture of the federal/state/local planning structure.

2. Clarification of coordination procedures. Sonme comments stated that the NCP
shoul d be revised to include procedures for coordi nating emergency response planni ng




anongst LEPCs, OSCs, RRTs and the NRT. EPA has considered this comment and is not
including such | anguage in the final rule. The NCP is not intended to be a detailed
procedural guidance docunent and such coordination should be left to the discretion of
the coordinating parties to provide greatest flexibility to address regional, state and
|l ocal variations. O her guidance on planning and plan coordination is available, e.g.
"Hazardous Materials Enmergency Planning Guide," National Response Team NRT-1 (March
1987), "Criteria for Review of Hazardous Materials Energency Plans," National Response
Team NRT-1A (May 1988) and "Techni cal Guidance for Hazards Anal ysis," EPA, DOT and FEMA
(Decenmber 1987), through the National Response Team (NRT) nenber agencies.

3. Natural resources trustees and DOD and DOE OSCs. A few commenters suggested
that * 300.210 be expanded to require that natural resources trustees and DOD and DOE
OSCs be identified. Section 300.210 states that "RCPs [Regi onal Contingency Plans] shall
follow the format of the NCP and coordinate with state enmergency response plans, OSC
contingency plans, . . ." The NCP and OSC contingency plans stipulate that the trustees
of natural resources, as well as DOD and DOE OSCs, should be identified. Therefore there
is no need to further state that in * 300.210.

4. OSC jurisdictional boundaries. Another commenter stated that determ ning the

OSC jurisdictional boundaries based on Title Ill district boundaries is not appropriate.
EPA agrees. The | anguage in the proposed NCP reads that "jurisdictional boundaries of

| ocal emergency planning districts . . . shall, as appropriate be considered in

determ ning OSC areas of responsibilities." Thus, the proposed NCP does not require the
OSC jurisdictions to be based on Title IIl local planning district boundaries, and there

will be no change in the final rule.

5. Coordination of RRT, OSC and LEPC plans. A few commenters feel that it would
be burdensome for RRTs or OSCs to coordinate their plans with the Title Ill |ocal
emer gency response plans. They feel the drafters of Title Il |ocal energency response
pl ans shoul d ensure that their plans coordinate with the OSC and RRT pl ans.

Ot her conmenters recommended that the RRT be encouraged to advertise the
availability of copies of the RCP to | ocal enmergency planning commttees. One commenter
suggested that the state should ensure the coordination of |ocal plans with the OSC pl an.
Anot her stated that the NCP should be revised to indicated that drafters of Title Il
|l ocal plans should coordinate their plans with federal plans, not the other way around.
Finally, another commenter noted that, for consistency, procedures for a LEPC to submt a
plan to the RRT for review should be included in
" 300.215(d), and that these procedures should require subm ssion through the SERC.

EPA considers the coordination of the OSC plans with the Title IIl plans to be
inmportant. OSCs nust be know edgeabl e of |ocal response groups and their response
capabilities in order to prepare reliable and useful plans and to respond to incidents in

their districts. The jurisdiction of some OSCs may include several Title IIl |ocal

pl anning districts, and the OSCs nust ensure that their plans do not conflict with, but
conplement the Title IIl plans. A few people commented that | anguage shoul d be added
proposing that the Title |11l local planning commttees coordinate their plans with those

of the OSCs. Section 300.215(a) already includes such |anguage.

EPA al so believes that the coordination through the SERC of regional plans with
the Title Ill plans, to the greatest extent possible, is fundamental to the planning
process.



Final rule: Proposed " 300.210(b) is changed to add the follow ng sentence before the
| ast sentence: "Such coordination should be acconplished by working with the SERCs in
the region covered by the RCP."

Name: Section 300.215. Title Ill | ocal emergency response pl ans
Proposed rule: See general description in introduction above
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Response to comments: A commenter stated that " 300.215 should be revised to include
comment s regardi ng non-catastrophic event response. EPA disagrees with this comrenter
since Title |1l addresses all rel eases, catastrophic as well as non-catastrophic.
Section 304 of Title IlIl requires the reporting of a releases in excess of a reportable
quantity of a extrenely hazardous substance or a CERCLA hazardous substance to the SERC
LEPC, and the NRC(where appropriate). These federal, state, and local officials wll
then respond to that report as appropriate

Anot her commenter suggested that " 300.215 should be expanded to include procedures
for a LEPC to submit a plan to the RRT for review EPA has considered this comment and
is making a revision in the final rule

Final rule: Proposed " 300.215 is revised as follows:

1. Section 300.215(d) is revised to add the followi ng |ast sentence: "This request
shoul d be made by the LEPC, through the SERC and the state representative on the RRT.'

2. In the first sentence of " 300.215(e)(2), the phrase "to the SERC, LEPC and the
local fire departnent" has been added

Nane: Indian tribes under Title III.

Proposed rule: The preanble to proposed Subpart A stated that EPA is proposing to
include Indian tribes in the definition of "state," except for purposes of Title Ill, or
where specifically noted in the NCP

Response to conments: Several comenters disagreed with excluding Indian tribes from
being treated like states under Title Ill. These comenters encouraged EPA to all ow
tribal participation in this program because if the tribes do not becone involved as
governments in emergency response planning, the potential for harmto the reservation
popul ati on and environnment increases. These comenters also nentioned that EPA should
allow tribes to participate as governnments in Title Il programs because tribes can be an
inmportant link in emergency planning and could be inportant in planning the appropriate
response actions. These commenters recomended that EPA use its discretion to allow
tribal participation under Title IIl on a government-to-government basis. Indian tribes
wi shing to develop |ocal planning structure and | ocal energency response plans should be
allowed to participate in Title IIl planning on the sane basis as states

In response, EPA notes that on March 29, 1989 (54 FR 12992), EPA proposed that
Indian tribes be the designated inplenenting authority for Title Ill on all lands within
"I'ndian country" as defined in 15 U S.C. 1151. When this proposed rul e becones final



Indian tribes will, by rule, be included in the definition of "state" for the purposes of
Title I11.

Final rule: There is no rule |anguage on this issue.



SUBPART D -- OPERATI ONAL RESPONSE PHASES FOR O L REMOVAL

Subpart D contains only minor revisions to the existing Subpart E. The follow ng
sections discuss comments received on the proposed Subpart D and EPA's responses

Nanme: Section 300.300. Phase | -- Discovery or notification.

Proposed rule: This section describes the ways in which an oil discharge may be

di scovered and requires that reports of all discharges be made to the NRC. Alternative
notification to the appropriate USCG or EPA predesignated OSC or the nearest USCG unit is
permtted if i mediate notification to the NRC is not practicable. This section al so
requires that inmmediate notification to the NRC be included in regional and |oca
contingency plans. Upon notification of an oil discharge, the NRC nust pronptly notify
the OSC who, in turn, will proceed with the additional response phases outlined in this
subpart.

Response to conments: One commenter asserted that the addition of the EPA predesignated
OSC as a contact through the regional 24-hour energency response tel ephone number is
unnecessary and should be deleted. The conmenter went on to say that a single, al
enconmpassing notification system nust be established in the NCP so the federal government
can be efficient and effective in its response actions. The concept of a single point of
contact for reporting all environnental incidents throughout the United States is wel
establ i shed under the FWPCA and CERCLA. According to this commenter, with one tel ephonic
notification to the NRC, many responsible parties fulfill several federal regulatory
reporting requirenents. |f a responsible party can telephonically call EPA s 24-hour
emer gency nunber, then why can they not sinply call the NRC. The requirenment to cal
EPA' s 24-hour nunber sinply confuses and conplicates the reporting requirenments.

Wil e EPA agrees that there should be a single notification system for discharges of
oil, EPA believes that it is inmportant to nake avail able reasonable alternatives for
reporting oil spills that are limted to the rare circumstances where it is not possible
to contact the NRC. Furthernore, it is the opinion of EPA that the condition, "if direct
reporting to the NRC is not practicable,” is not anmbiguous. It should be enphasized that
reporting to the USCG or EPA predesignated OSCs or the 24-hour EPA regional enmergency
response tel ephone nunber are interim nmeasures, and all reports shall be pronptly rel ayed
to the NRC by the discharger

One commenter recomrended that the "notification" | anguage used in Subpart D for O
Removal (300.300 and in Subpart E for Hazardous Substance Response (300.405)) should be

identical asserting that this will Iimt confusion and make reporting of incidents that
are both oil and hazardous substance sinple. The commenter added that there is no need
for the oil industry to determ ne, before notification, whether a spill will be

interpreted to fall within the petrol eum exclusion and recomended new | anguage for *"°
300. 300 and 300.405. Another commenter reconmmended rewriting the Discovery or
notification section to accurately reflect the notification requirements for different
types of discharges as mandated by statute adding that the procedures that the NRC and
OSC must foll ow should be separate fromthe requirenents of the discharger so not to
confuse the reader

EPA believes that the notification provisions of Subparts D and E, as proposed, are
consi stent except for necessary differences driven by statutory and programmtic
requirements. EPA also believes that the concept of a single point of contact for



reporting all oil and hazardous substance spills is preserved. Therefore, in today's
final regulation, " 300.300 remains |argely unchanged fromthe proposed rule

Final rule: The last two sentences in " 300.300(b) are revised as follows (see

di scussion in preanble section on " 300.125 on editorial revision to " 300.300(b)): "If
it is not possible to notify the NRC or predesignated OSC i medi ately, reports nay be
made to the nearest Coast Guard unit. |In any event, such person in charge of the vesse

or facility shall notify the NRC as soon as possible."

Name: Section 300.305. Phase Il -- Prelimnary assessment and initiation of action

Final rule: Proposed " 300.305(d) is revised as follows (see preanmble section on *
300. 615 (notification)):
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"1f natural resources are or may be injured by the discharge, the OSC shall ensure that
state and federal trustees of affected natural resources are pronptly notified in order
that the trustees may initiate appropriate actions, including those identified in Subpart
G. The OSC shall seek to coordinate assessnments, evaluations, investigations, and
planning with state and federal trustees."”

Nane: Section 300.310. Phase Ill -- Containment, counterneasures, cleanup and
di sposal .

Proposed rule: This section requires that the OSC initiate defensive actions as soon as
possible to prevent, mnimze, or mtigate the threat to the public health or welfare or
the environnent. These actions may include controlling the source of the discharge
initiating sal vage operations; deployment of physical barriers to deter the spread of the

oil; and the use of chemi cal or biological counternmeasures in accordance with Subpart J,
to restrain the spread of the oil and mtigate its effects. This section directs the OSC
to choose oil spill recovery and mitigation nmethods that are nost consistent with

protecting the public health and wel fare and the environnent. Sinking agents are
specifically prohibited. This section requires that recovered oil and contam nated
materi als be disposed of in accordance with federal regional and | ocal contingency plans

Response to comments: A commenter noted that " 300.310(c) states that "oil and

contam nated materials recovered in cleanup operations shall be disposed of in accordance
with the RCP and OSC contingency plan and any applicable | aws, regul ations, or
requirements.” |If the purpose of this paragraph is to require that the disposal of

cl eanup materials nmeet applicable or relevant and appropriate requirements (ARARs), the
comment er recommended that ARARs shoul d be substituted for "applicable |aws, regul ations
or requirenents". Language simlar to " 300.400(g) should then be added to aid in the
identification of ARARs for oil renoval.

The purpose of this paragraph is not to require that the disposal of oil-
contam nated cl eanup materials neet ARARs. Language that could be interpreted to the
contrary inadvertently appeared in the preamble to the proposed regul ation. ARARs, as
requi red by CERCLA section 121, apply to remedial actions responding to rel eases of
hazardous substances, the definition of which excludes "oil." CERCLA sections 101(14)
and 101(33). The response to oil discharges is provided by section 311 of the Clean



Wat er Act.

Final rule: EPA is pronulgating " 300.310 as proposed.

Name: Section 300.315. Phase |V -- Docunentation and cost recovery.

Proposed rule: This section requires the collection and mai ntenance of docunentation to
support actions taken under the CWA and to formthe basis for cost recovery.

Final rule: Proposed " 300.315 is revised as follows:

1. The cross-references to the USCG Mari ne Safety Manual and 33 CFR Part 153 in
the | ast sentence of " 300.315(a) are nodified.

2. The followi ng sentence is added to proposed " 300. 315(c) (see
preambl e di scussion on " 300.615)): "The OSC shall neke available to trustees of the
af fected natural resources information and documentation that can assist the trustees in
the determ nation of actual or potential danages to natural resources."

Name: Section 300.320. General pattern of response.

Proposed rule: This section describes, in general, the actions to be taken when a report
of a discharge is received.

Final rule: The phrase "rehabilitating or acquiring the equivalent of..." has been added
to " 300.320(b)(3)(iii) in order to be consistent with CWA section 311(f)(5).

Nanme: Section 300.330. WIldlife conservation.

Proposed rule: This section describes coordination of professional and volunteer groups

to participate in waterfow dispersal, collection, cleaning, rehabilitation and recovery

activities.

Response to conments: A commenter suggested that the npre enconpassing term"wldlife"
be used in this section rather than "waterfowl ." EPA agrees and has made t he change.

Final rule: EPA has revised proposed " 300.330 to use the term"wildlife" rather than
"wat er f ow . "



SUBPART E -- HAZARDOUS SUBSTANCE RESPONSE

The Hazardous Substance Response subpart contains a detailed plan covering the
entire range of authorized activities involved in abating and renmedying rel eases or
threats of rel eases of hazardous substances, pollutants, or contam nants. EPA is making
mej or revisions to the hazardous substance response authorities included in the NCP. The
revisions inplenment the 1986 amendnents to CERCLA and incorporate additional requirenments
deened necessary and appropriate based on EPA' s managenent of the Superfund program The
NCP reorgani zes the sections of the subpart to coincide with the general order of
establ i shed procedures during response.

Specifically, EPA is expanding current " 300.62 on the state role into a separate
subpart (new Subpart F), which incorporates the new state involvenment regul ations; the
entire discussion now appears after Subpart E. EPA is also revising and reformatting
current " 300.67 on conmunity relations so that it is no |longer a separate section but is
incorporated into the other sections as appropriate. Furthernore, EPA is renam ng and
reorgani zing the sections in Subpart E as follows:

" 300.400 Ceneral

" 300. 405 Discovery or notification

" 300.410 Renoval site evaluation

" 300.415 Rempval action

" 300.420 Renedial site evaluation

" 300. 425 Establishing renedial priorities

" 300.430 Renedial investigation/feasibility study (RI/FS) and
sel ecti on of renedy.

" 300. 435 Renedi al design/renedi al action, operation and

mai nt enance

The follow ng sections discuss major coments received on the proposed Subpart E
and EPA's responses. Responses to other comments are included in the support docunent to
t he NCP.

SECTI ON 300. 400. General

Nanme: Section 300.400(d)(3). Designating PRPs as access representatives. Section
300.400(d)(4)(i). Adm nistrative orders for entry and access

Proposed rule: Section 300.400(d)(4)(i) provides that EPA or any appropriate federa
agency, by the authority granted themin CERCLA section 104(e)(5), can issue an

adm ni strative order to secure entry and access to a site where the site owner does not
gi ve consent to entry or access. Section 300.400(d)(3) adds |anguage that allows EPA to
designate a PRP as its representative solely for the purpose of access, through CERCLA
section 104(e), but only in cases where the PRP is conducting a response action pursuant
to an adm nistrative order or consent decree. This does not create liability in the
federal government or limt EPA's right to ensure a proper renedial investigation/
feasibility study (RI/FS)

Response to conments: Most conmenters expressed support for " 300.400(d) (3),
aut hori zing the agency to designate a PRP as its representative for access to a site, and
concurred that such
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desi gnati on woul d hel p ensure cooperative PRPs access to a site owned or operated by a
recalcitrant PRP. Disparate coments were received on " 300.400(d)(4)(i). EPA received
comments stating that PRPs should be provided access to Fund-lead and state-lead sites to
allow them to conduct their own testing and sanpling in order to respond know edgeably to
an EPA renedi al action proposal or to prepare an adequate defense. One commenter
suggested that PRPs should be afforded the sane unrestricted access to a site that is
afforded the | ead agency. Another suggested that entry and access should be afforded any
PRP that voluntarily conducts a response action, and not be contingent upon the PRP
entering into a consent order or decree. A third suggested that the NCP distinguish

bet ween entry and access to abandoned hazardous waste sites and sites with active
operating businesses. They proposed limtations on entry and access by a | ead agency and
on the |l ead agency's ability to grant others entry and access to such ongoi ng comrerci al
sites to prevent major disruptions of business. A final comenter proposed that DOD, as
| ead agency, should be granted the authority to deny state agents access to DOD vessels.

EPA opposes unrestricted access to a site by PRPs for several reasons. Unsupervised
access, sanpling and testing would present a potential health hazard to those on the site
or residing near it. Unrestricted access could slow cleanup by disrupting authorized on-
site activities. EPA further believes that the proper opportunity for access and sanpling
is afforded when PRPs are given the chance to conduct the RI/FS. Finally, a great dea
of information about the site is already nmade avail able to PRPs and others through the
adm nistrative record for the site

The statute makes no distinction between entry and access at abandoned sites and
sites of operating businesses in conducting response actions. Protecting human health
and the environnent is EPA's first priority when it gains access to a site. Protecting
private conmercial and industrial enterprises frominterruption may al so be considered in
certain circunmstances where there is no effect on EPA's acconplishment of its primary
purpose to protect human health and the environnent. EPA has clarified this section
however, to make it clear that one or nore PRPs, including representatives, enployees
agents and contractors of PRPs may be designated as the | ead agency's representative
EPA has also clarified that EPA or the appropriate federal agency may request the
Attorney General to commence a civil action to conpel conpliance with a request or order
for access

Finally, the statute does not recognize the "uni queness" of DOD s authority as a
| ead agency when granting site entry and access to any "state or political subdivision
under contract or cooperative agreenment” with EPA under CERCLA section 104(e)(1). Of
course, the President may issue site-specific orders under CERCLA section 120(j)
regardi ng response actions at Department of Defense or Energy facilities as necessary to
protect national security.

Final rule: Proposed " 300.400(d) is revised as follows:

1. The | anguage in proposed " 300.400(d)(2)(ii) on where the authority to enter
applies is reordered

2. Proposed " 300.400(d)(3) is revised to clarify that one or more PRPs, including
representatives, enployees, agents and contractors of PRPs, may be designated as the |ead
agency's representative.



3. Proposed " 300.400(d)(4)(i) is revised to state that EPA or the appropriate
federal agency may request the Attorney General to commence a civil action to conpel
conpliance with a request or order for access. Also, the phrase "or if consent is
conditioned in any manner" is added to this section

Name: Sections 300.5 and 300.400(e). Definition of on-site

Proposed rule: Section 300.400(e) states that the term"on-site" for permtting purposes
shall include the areal extent of contam nation and all suitable areas in very close
proximty to the contam nati on necessary for inplenmentation of the response action

Response to comments: 1. Definition of on-site. Many commenters supported the proposed
definition of on-site because it ensures flexibility in the design and construction of
response actions, provides for expeditious cleanup of sites, and potentially provides
significant cost savings. The commenters believed that the four alternative definitions
described in the preanble were too restrictive and inposed various constraints on EPA
that woul d del ay and needl essly conplicate actions at sites. One comenter noted that
the RI/FS process, including the mandatory public participation aspects, is the
functional equivalent of the permtting process. Another commenter requested that the
permt waiver in existing NCP " 300.68 for actions under CERCLA section 106 be retained.

Ot her conmenters generally supported the proposed definition but requested sone
modi fi cations. Several questioned using "very" in the requirement that suitable areas
adj acent to the site be in very close proximty to the contanm nation. Some suggested in

its place the phrase "...which are both as close as practical to the contam nation..."
One comrenter assunmed that EPA was trying to establish a principle of practica
effectiveness, i.e., that the area of contami nation and the area in which response

activities occur are sufficiently related in practice that they should be treated as one
site under the permt exenption. This comenter requested further elaboration on this

One commenter requested that the term"areal" be clarified to distinguish surface
area fromthe atnosphere. Another requested that the definition should specifically
mention that the permt exenption applies during investigations as well as inplenmentation
of the response action.

One commenter urged that the permt exenption not be applied to construction of
new di sposal units in previously uncontam nated areas. The commenter stated that it is
good policy to discourage new units in uncontam nated areas. Other comrenters
recommended that on-site should include all areas affected by contam nation, whether at a
di screte location or through transport of contam nated soils or ground-water plume
m gration.

Some commenters supported the alternative interpretations described in the
preamble to the proposed rule. Several commenters favored defining on-site as identica
to a CERCLA facility. One conmenter stated that this definition of on-site should
provide that all treatnent perforned on-site refers to the entire facility, and is not
limted to the specific operating unit or area of contami nation. This comenter also
recommended that the permt exenption be broadened to induce private parties to
voluntarily inplement the required CERCLA actions.

Anot her commenter favored defining on-site the same as CERCLA facility because
Congress intended to limt unpermtted activities to on-site areas, not near-site areas



One comrent er suggested conbining the proposed definition with the alternative
definition equating on-site to CERCLA facility. The commenter believed that this would
be consistent with the use of these words throughout the NCP and with the statutory
definition of facility.

One commenter protested that the scope of the proposed definition was too broad
and beyond statutory intent. This conmenter contended that the proposed
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definition enabled EPA to unjustifiably usurp state permt |laws. The comenter requested
that the definition of on-site be |linmted to the contiguous area having the sanme |ega
ownership as the actual site of the release but in no event should it extend beyond the
areal extent of contami nation. The commenter also argued that the statute provides that
the permt exenption applies only after a remedy is selected in accordance with section
121. The commenter also requested that if the proposed | anguage in " 300.400(e)(1) is
retained, the |language "on-site...shall include..." should be modified to read "on-
site...means." The conmmenter believed that the proposed | anguage was over-expansive

Anot her commenter generally supported the proposed definition but requested that
EPA clarify that the scope of "on-site" for permtting purposes can differ fromthe
geogr aphi cal area covered by the affected site. The commenter stated that the scope of
the affected site for purposes other than permtting is limted to the property owned or
controlled by the site owner or operator in alnmost all situations. The conmenter was
concerned that too broad an interpretation of the affected site could effectively limt
the value, transferability and use of adjacent property.

One commenter requested clarification on the applicability of the on-site permt
exenption to all classes of non-NPL hazardous substance sites. The commenter al so asked
that the NCP clarify that the exenption does not apply to RCRA perm ts and HSWA
corrective action requirenments for solid waste nanagement units.

I'n response, EPA believes that Congress intended to expedite cl eanups when it
provided for the permt exenption in CERCLA. Requiring the Superfund programto conply
with both the adm nistrative requirements of CERCLA and the adm nistrative and ot her
nonsubstantive requirenments of other |aws would be unnecessary, duplicative and woul d
del ay Superfund activities. Today's action is consistent with that intent

EPA di sagrees with those commenters who assert that the definition of "on-site" in
the rule is unnecessarily broad. For practical reasons discussed in the preanble to the
proposed rule (53 FR 51406), on-site remedial actions may, of necessity, involve linmted
areas of noncontam nated |and; for instance, an on-site treatnment plant nmay need to be

| ocated above the plume or sinply outside the waste area itself. EPA does not believe
that including in the definition of on-site those areas "in very close proximty to the
contam nation" and "necessary for inplementation of the response," is beyond the intent

of Congress, or that it would allow the permt exenption in section 121(e)(1) to be used
for activities that are that fundanentally different in nature from conventional on-site
actions.

EPA believes that its proposed definition of on-site is sufficiently narrow so
that the permt exenption is not abused yet flexible enough to provide for practical and
expedi ent inplenentation of Superfund renedies. Thus, EPA will pronulgate the | anguage
as proposed, except that it will delete the phrase "for permtting purposes" in order to



make clear that the "on-site" definition is also relevant to the definition of "off-site"
under CERCLA section 121(d)(3). EPA believes this change is necessary for the
consi stency of the CERCLA program and for the proper functioning of CERCLA section

121(d)(3). In addition, as suggested by a commenter, EPA will change the | anguage in
" 300.400(e) (1) to be consistent with the definition of on-site in " 300.5 so that
both will read that "on-site nmeans the areal extent of contamination..." rather than "on-

site includes...."

Proposed section 300.400(e) (1) states that the permt waiver applies to all on-
site actions conducted pursuant to CERCLA sections 104, 106, or 122; in effect, this

covers all CERCLA removal and renedial actions (all "response" actions). However, a
nunmber of other federal agencies have inquired as to whether this | anguage would reach
response actions conducted pursuant to CERCLA sections 121 and 120. |In response, EPA has

made a non-substantive clarification of the applicability of the permt waiver in CERCLA
section 121(e)(1) to include on-site response actions conducted pursuant to CERCLA
sections 120 and 121.

The inclusion of actions conducted under CERCLA section 121 is basic, and reflects

a literal reading of the statutory provision itself ("No ... permt shall be required ...
where such remedial action is selected and carried out in conpliance with this section");

i ndeed, the inclusion in section 300.400(e)(1) of sections 104, 106 and 122 is based in
large part on the fact that remedial actions carried out under section 104 or 106
authority were sel ected under section 121 (the inclusion of those sections also stens
fromthe reference to "removal actions" in CERCLA section 121(e)(1)). The addition of
CERCLA section 120 sinply recognizes that the permt waiver applies to federal facility
cl eanups conducted pursuant to CERCLA section 120(e), which are also selected and carried
out in conpliance with CERCLA section 121 (see CERCLA section 120(a)(2)).

In response to other comments, EPA intends that "areal" refers to both surface
areas and the air above the site. EPA further intends that the exenption applies to al
CERCLA activities, including investigations and CERCLA section 106 actions, conducted
entirely on-site, before and after the remedy is selected. EPA generally agrees with the
policy of not |ocating new disposal units in uncontam nated I and and will only do so when
the only practical nmethod for reducing the risk posed by the contam nation is to
construct a unit in very close proximty to the contanmi nation. The exanple described in
the preanmble to the proposed rule was contam nation located in a | ow and nmarshy area
When it is not possible to |ocate an incinerator or construction staging area in that
marshy area, it may be located in an uncontam nated upland area in very close proximty
and still fall within the exenption

Comment ers supporting the alternative definitions have not persuaded EPA that they
of fer significant advantages over the proposed definition. As stated in the preanble to
the proposed rule, the problemw th equating on-site with the CERCLA definition of
"facility" is that a CERCLA facility is limted to the areas of contam nation; it does
not include adjacent areas necessary for inplenmentation of response activities.® On the

3 EPA does not believe that the definition bei ng promnul gated today is
i nconsistent with the statutory definition of "facility" in CERCLA section
101(9). First, Congress did not use the termfacility, but rather used the
term"on-site," in CERCLA section 121(e)(1). Second, the definitions are not
in conflict; the on-site definition is sinply broader in order to allow EPA to
ef fectuate the cleanup of "facilities" defined in the statute. (Note that the
size or extent of a facility listed on the NPL may be broader than the



ot her hand, a "facility" as defined under RCRA (i.e., the property boundaries) may be too
expansive for purposes of the permit exenption, as it mmy enconpass many square mles
with discrete areas of contam nation rather than contam nation throughout. EPA believes
that the permt exenption should not apply to activities at a site not directly related
to responding to the contami nation. Alternatively, the RCRA definition may be too narrow
where the
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contami nati on crosses property boundaries. Also, defining on-site as the area having the
sane | egal ownership as the primary contam nated area nmay not be useful when a ground-
wat er plune has travelled a considerable distance away from the source of contam nation
As the preanble to the proposed rule noted, such a definition may artificially constrain
a remedy because the exenption would be defined in terns of a property line rather than

t he contam nati on.

Finally, EPA believes that Congress intended that activities conducted entirely
on-site pursuant to CERCLA are exenpt fromall federal, state or local permts, including
permts under RCRA and HSWA. A RCRA perm tting requirement would present the same
possibility of delay as any other permt. This pernmt exenption does not apply, however,
to cleanup actions conducted under an authority other than CERCLA, such as RCRA or HSWA

2. Noncontiguous facilities. The preanble to the proposed rule also stated EPA's
interpretation that when noncontiguous facilities are reasonably close to one another and
wastes at these sites are conpatible for a selected treatnent or disposal approach,
CERCLA section 104(d)(4) allows the |lead agency to treat these related facilities as one
site for response purposes and, therefore, allows the | ead agency to manage waste
transferred between such noncontiguous facilities w thout having to obtain a permt (53
FR 51407). EPA requested coment on whether to limt this approach to situations where
the noncontiguous facilities are under the ownership of the same entity. Severa
comments were received on EPA's proposal on noncontiguous facilities

Some commenters requested that this proposal be expanded to include groups of
sites that are not in close proximty to one another. One conmenter requested an
expansion to enconpass |large federal facilities with several discrete areas of
contam nation that are simlar in nature but within boundaries that are spatially
separ at ed.

In response, the preanble to the proposed rule noted it may be appropriate to
treat noncontiguous facilities as one site where the facilities are "reasonably close to
one another" and the wastes are "conpatible for the selected treatment or disposa
approach" (53 FR 51407). However, the preanble specifically noted that these two factors
were nerely "anmong the criteria" EPA uses to decide whether noncontiguous facilities
should be treated as one site. |In sonme cases, the distance between facilities may be the
deciding factor; in other cases, the consideration of distance nmay be outwei ghed by other

description in the original NPL Iisting package, and nay extend to those areas
where the contamination in question has "come to be |located.” See CERCLA
section 101(9); 54 FR at 41017-18 (Cctober 4, 1989); 54 FR at 13298 (March 31,
1989); United States v. Conservation Chenmi cal Co., 619 F. Supp 162, 177, 185
(WD. M. 1985).)




criteria. Moreover, the "reasonably close" |anguage in the proposal |eaves room for
Agency discretion; EPA recognizes that what may be a reasonabl e distance under sone
circunmstances (e.g., in a sparsely popul ated area) may be | ess reasonabl e under others
(e.g., in an urban setting). EPA makes these assessnments on a case-by-case basis. EPA
does not believe that the policy needs to be expanded in response to the coments on

di stance between areas of contam nation; rather, the comments indicate that the policy
needs to be nore fully expl ai ned

CERCLA section 104(d)(4) allows EPA broad discretion to treat nonconti guous
facilities as one site for the purpose of taking response action. The only limtations
prescribed by the statute are that the facilities be reasonably related "on the basis of
geography" or "on the basis of the threat, or potential threat to the public health or
wel fare or the environnent."* Once the decision is made to treat two or nore facilities
as one site, wastes fromthe several facilities could be managed in a coordi nated fashion
at one of the facilities and still be an "on-site" action, within the permt waiver of
CERCLA section 121(e)(1).

In evaluating the appropriateness of aggregating two facilities, EPA eval uates one
or both of the statutory criteria. The threshold issue is generally whether the two
facilities are "related based on the threat posed," such that it makes sense under CERCLA
to treat two or nmore contam nation problenms as one; the criterion of "waste treatnment

conpatibility," discussed in the proposal, is one measure of this. For exanple, where
wastes at two CERCLA facilities are simlar or identical, and are appropriate for like
treatment or disposal, it may be both protective of health and the environment and cost-

effective to treat the two facilities as one site, and to take a coordinated response
action. The treatnent facility built on-site at the first facility (which would not need
a permt pursuant to CERCLA 121(e)(1l)) could then accept wastes from ot her contam nated
areas "on-site" -- i.e., fromthe second facility -- without the need for a permt. This
al l ows response actions to proceed expeditiously and cost-effectively.

The anal ysis of whether facilities that are "related based on the threat posed"
shoul d be aggregated may, in appropriate cases, also consider the distance between the
facilities, especially where transportation risks are high (such as for highly volatile
wastes or for transfers through heavily popul ated areas), or where transportation costs
woul d be high (calling into question the cost-effectiveness of such an option).

Alternatively, EPA may consider whether the sites are "rel ated based on
geography," e.g., noncontiguous CERCLA facilities may both represent significant sources
of contam nation to a conmmon ground-water aquifer or surface water stream Here again,
factors such as the distance between the facilities and the cost-effectiveness of the
aggregated response may al so be appropriate for consideration

In any anal ysis under section 104(d)(4), EPA also believes that it is critical to
consider the views of the affected state or states, as well as those of the affected
comunities (especially those persons living near the facility that would receive waste
from other, noncontiguous facilities). Thus, EPA cannot precisely define what distance
is appropriate for the aggregation of noncontiguous facilities. EPA will evaluate, on a

4 Note that facilities may be aggregated for Fund-financed renedi a

response (as conpared to removal or enforcement response) only if both
facilities have been listed on the NPL. (See final rule section
300.425(b)(1).)



case-by-case basis, the distance between facilities and the other factors discussed
herein, to decide whether it is appropriate to treat two noncontiguous facilities as one
under CERCLA section 104(d)(4).°

Anot her commenter recommended that the proposal be broadened to cover areas needed
for transportation, storage, and/or treatnment at centralized | ocations on an installation
where simlar removal or renedial actions can be taken at more than one site

In response, the authority to treat two noncontiguous facilities as one site is
limted under section 104(d)(4) to CERCLA facilities (a "facility," as defined in CERCLA
section 101(9), is generally "any site or area where a hazardous substance has ... cone
to be located"); thus, to the extent that the commenter was suggesting that a
centralized |location that is not a CERCLA facility may be aggregated w th noncontiguous
CERCLA facilities, EPA disagrees. Such an approach would go beyond the terns of section
104(d) (4), and would result in an inproper
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expansion of the permt waiver for CERCLA actions conducted "entirely on-site." If a
party wishes to establish a treatnent or disposal facility at a location that is not
within EPA' s definition of on-site, it may do so, but it nust secure the appropriate
permts.

Many comments were received on the option of limting application of section
104(d)(4) to facilities that are under common ownership. Sone comrenters objected to
aggregating facilities of different ownership because of liability problems. They noted
that PRPs at one site could be liable for the entire anount of response costs at the site
where on-site activity occurs. A commenter stated that common ownership nay | essen sone
of these legal concerns. One commenter reconmmended that EPA grant PRPs rel eases from
liability with respect to sites where they did not send CERCLA substances, or that PRP
consent will be obtained, before the | ead agency enploys centralized treatnent. Another
stated that extending this aggregation concept to facilities with different owners woul d,
in effect, allow Superfund sites to take the place of permtted waste nanagenment
facilities and goes far beyond the scope of the permt exenption

Ot her conmenters believed that applying CERCLA section 104(d)(4) to facilities of
mul tiple ownership was acceptable. One conmenter stated that EPA should treat
nonconti guous sites as one site when the properties are owned by the same entity or owned
by separate entities that agree to the arrangenment. Some commenters supported nultiple
ownership but took note of the liability problem One opined that EPA does not have the
authority to make PRPs at noncontiguous sites responsible for activities at another site
Anot her suggested that PRP liability would have to be limted to the amount of liability
that woul d have existed if each site were renedi ated separately.

In response, the question of whether noncontiguous facilities are commonly owned
may appropriately be anong the factors for consideration in deciding whether or not to
treat noncontiguous facilities as one site; however, EPA disagrees that common ownership

5 Note that as a matter of policy, and due in part to special provisions

in the Hazard Ranking System nodel (e.g., the three mile radius eval uation
area), EPA applies nore restrictive criteria to potential site aggregations
for the purposes of NPL listings (see 48 FR 40663, Sept. 8, 1983).



shoul d be a necessary condition for coordinating response actions at nonconti guous
facilities. At many sites, there are numerous, disparate PRPs although the environnmenta
threat, and the response technol ogy nay be the same. Limting application of CERCLA
section 104(d)(4) to sites of commn ownership would be unduly restrictive, with no gain
in environnental protection. Rather, EPA's interpretation will allow for consolidated
treatment or disposal responses at one unit rather than at several units, resulting in
advantages in terns of cost, efficiency, and protection of human health and the

envi ronment .

EPA recogni zes comenters' concerns regarding liability, but believes that the
liability issue is separate and distinct fromthe question of whether two facilities are
appropriate for treatment as one site; the latter issue nust be evaluated on its own
merits. EPA acts to treat noncontiguous facilities as one site where to do so would be
in the best interests of achieving sound and expeditious environnmental cleanups
Liability issues potentially arise fromevery response action, whether waste is left on

site or is sent to a disposal facility off-site. |Indeed, EPA does not believe that a
decision to transfer waste froma CERCLA facility to a noncontiguous CERCLA facility as
part of an EPA-authorized response action will result in a higher risk of liability than

woul d the transfer of CERCLA wastes to an off-site comrercial treatment or disposa
facility. That risk of future liability is inherent in the hazardous nature of the
waste, and in the quality of the treatment or disposal technology used; it does not
result fromthis rule.

The commenter opposed to EPA's proposal argued that the attenpt to include
multiple sites within the definition of on-site may allow particul ar ecol ogi cal areas, or
limted segments of the population, to receive the adverse inpacts of incineration or
di sposal for distant sites without the benefit of permt review

In response to comments suggesting that PRPs and comrunities may be adversely
affected by the application of this policy, it is inportant to note that where the |ead
agency plans to take a consolidated response action at two or nmore nonconti guous CERCLA
facilities, the agency will solicit public conment on the proposed renmedy. PRPs and
menbers of the public at all of the noncontiguous facilities will be afforded an
opportunity to coment on the wi sdom of aggregating the sites and taking a coordi nated
response action. |ndeed, as noted above, EPA has identified consultation with the
state(s) and public as a critical factor in deciding whether or not to treat the
facilities as one site

Finally, EPA wishes to clarify that even where noncontiguous facilities are
treated as one site, activities at the aggregated site nmust conply with (or waive)

substantive requirenments of federal or state environnental |aws that are ARARs. In
addi tion, even where noncontiguous facilities are treated as one site, movenent of
hazardous waste fromone facility to another will be subject to RCRA manifest

requi rements.

Final rule: 1. EPA is revising the proposed definition of "on-site" in "* 300.5 and
300. 400(e) (1) as follows:

"On-site" means the areal extent of contam nation and all suitable areas in very
close proximty to the contam nation necessary for inplenentation of the response

action.

2. Reference to CERCLA sections 120 and 121 is added to



* 300.400(e) (1).

Name: Treatability testing and on-site permt exenption

Proposed rule: The preanble to the proposed rule stated that the termon-site does not
extend to a distant facility that may be conducting a treatability test (53 FR 51407).

Response to conments: One commenter supported a reconmendation submtted by the

Hazar dous WAste Treatnent Council (HWIC), sunmmmarized in the preanble to the proposed NCP
that EPA nodify the NCP to permt treatability testing without the need to obtain a RCRA
permt (53 FR 51407). EPA responded in the preanble to the proposed rule that
adjustments to permitting requirenents to encourage treatability testing should be
acconpl i shed by modi fyi ng RCRA regul ati ons. EPA disagreed that the termon-site should
be extended to enconpass treatability testing at off-site facilities

A conmenter on this discussion in the preanble to the proposed rule stated that
modi fyi ng RCRA rul es may not be effective for CERCLA responses because, even if EPA did
so, states are not required to nodify their RCRA regulations to be consistent with EPA's
revision. The comenter recommended that EPA expand the permitting exenption to include
treatability tests conducted to support remedy decisions at CERCLA sites and promnul gate
the exenption in a separate fast-track interimfinal rule

In response, as explained in the preanble to the proposed NCP, EPA believes that
"to the extent that it is appropriate to adjust pernmitting requirenments to encourage
treatability testing, that should be acconplished by directly nmodifying the RCRA
regul ations to address such testing generally" (53 FR 51408). As the comrenter has
pointed out, a rule has been issued under RCRA to expand the RCRA permitting exenption at
40 CFR 261.4 to include waste sanples used to conduct small-scale treatability tests. 53
FR 27290, July
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19, 1988. That rule was issued after the public was provided notice and comrent
opportunities.

Al t hough the commenter is not fully satisfied by the result of that RCRA
rul emaki ng (specul ating that the exenption may not be inplenmented quickly, and that some
states may decide not to inplenment it at all), EPA is satisfied that the proper federa
regul atory action has been taken. Further, if the commenter and other nmenbers of the
public are concerned that states may not follow the federal exanple, they are free to
urge state governnents to take pronpt and simlar action. However, EPA holds to its
belief that the RCRA rulemaking is the proper forum for deciding whether a RCRA permit
should be required for treatability tests, including off-site treatability tests
conducted in support of a CERCLA action.

EPA al so declines to follow the commenter's recommendati on that EPA interpret the
permt exenption in CERCLA section 121(e) to reach non-proxi mate, off-site treatability
tests. The CERCLA pernmt exenption applies to removal or renmedial actions conducted
"entirely on-site." Although EPA has interpreted the term"on-site" to include certain
proxi mate areas not formally within the area of contami nation, that interpretation has
been a limted one. EPA has included within "on-site" only those areas that are both in
"very close proximty" to the contani nation and "necessary for inplementation of the



response action." As explained in the preamble to the proposed and final NCP, such an
interpretation is necessary to give practical meaning to the permt exenption and to
expedite cleanup actions. EPA does not believe, however, that the | anguage of the
statute can be interpreted so broadly as to accommdate the commenter's request. As EPA
noted in the preanble to the proposed NCP, "EPA does not believe that the term'on-site
can extend to a distant facility that nay be conducting a treatability test." (53 FR
51408) .

Final rule: There is no rule |anguage on this issue

Nanme: Section 300.400(h). PRP oversight.

Proposed rule: Proposed section 300.400(h) states that the | ead agency "may provide
oversight for actions taken by potentially responsible parties to ensure that a response
is conducted consistent with this [rulemaking]." The section also states that the |ead
agency may oversee actions by third parties at a site.

Response to comments: Several of those who conmented requested stronger |anguage in the
NCP preanmbl e and the above sections clarifying that EPA will provide for site oversight,
and not that it "may" provide oversight.

EPA agrees with the coment and will provide oversight for an enforcenment action
under CERCLA.

Final rule: Proposed " 300.400(h) is anmended to include the follow ng | anguage: "EPA
will provide oversight when the response is pursuant to an EPA order or federal consent
decree. "

SECTI ON 300. 405. Di scovery or Notification
Name: Section 300.5. Definition of "CERCLIS."

Proposed rule: Section 300.5 of the proposed rule defined CERCLIS as EPA's conprehensive
data base and managenment system that inventories and tracks rel eases addressed by the
Superfund program The section stated that CERCLIS contains three distinct inventories:
CERCLI S Renoval Inventory, CERCLIS Renedial Inventory, and CERCLIS Enforcenent

Inventory. The proposed definition of CERCLIS also stated that it contains a record of
both "active releases" and "inactive releases". The definition noted that records of

these releases are retained in the database as an historical record

Response to conments: One commenter suggested several changes to the definition of
CERCLIS. First, the commenter suggested that the definition of CERCLIS should be
clarified to indicate whether a site can be on nmore than one of the three sub-inventories
at the sane tine. Second, the definition of CERCLIS should state that the term "inactive
rel ease" is replacing the "no further action" designation. Third, EPA should
specifically state in the definition, as it does in the preanble, that once a "no further
action" determ nation has been nade, the site listing will be archived as an historica
record and that for routine informational and dissenination purposes only active sites
will be listed.

The commenter has pointed to several statenments in the definition of CERCLIS and



in the preanble description of that definition that need to be clarified. First, CERCLIS
contains data integrated fromthe pre-renedial, renmedial, renoval, and enforcenment
sections of the Superfund program however, it does not contain distinct sub-inventories
for each of these program areas (although CERCLIS has the flexibility to retrieve each of
these areas separately for tracking, planning or analysis purposes). Thus, there is only
one CERCLIS inventory.

Second, the use of the terns "active releases" and "inactive releases" in the
proposal may have been m sl eadi ng, since EPA does not use these terns to categorize sites
in CERCLIS. Sites that EPA decides do not warrant noving further in the site evaluation
process are given a "No Further Response Action Planned" (NFRAP) designation in CERCLIS

Thi s designation signifies that no additional federal steps under CERCLA will be taken
unless information later indicates that this decision was incorrect.

The commenters' |ast point, which stems froma statement in the preanble to the
proposed revisions to the NCP, also deserves clarification. EPA does not nmake a
distinction for information dissem nation purposes between NFRAP sites and sites that
will continue in the site evaluation process. The public has access to information on
all sites listed in the CERCLIS database. (See next preanble section for further
di scussi on of the purpose of CERCLIS.) Sites remain in the database after they have been
eval uated to docunent such evaluation and to avoid unnecessary repetition of evaluation
activities.

Final rule: EPA has nodified the proposed definition of CERCLIS to clarify severa
points noted by the commenter and to bring the definition nore in line with current
Superfund practice. The final rule's definition of CERCLIS del etes | anguage that
indicates that there are separate sub-inventories for renoval, renedial, and enforcenment
sites. In addition, the final rule drops the terms "active release" and "inactive

rel ease" and uses the term "No Further Response Action Planned." The pronul gated
definition is:

"CERCLI S" is the abbreviation of the CERCLA Information System EPA's conprehensive data
base and managenment system that inventories and tracks rel eases addressed or
needi ng to be addressed by the Superfund program CERCLIS contains the officia
inventory of CERCLA sites and supports EPA's site planning and tracking functions

Sites that EPA decides do not warrant noving further in the site eval uation
process are given a "No Further Response Action Planned" (NFRAP) designation in
CERCLIS. This neans that no additional federal steps under CERCLA will be taken
at the site unless future information so warrants. Sites are not renoved fromthe
dat abase after conpletion of evaluations in order to docunent that these
eval uations took place and to preclude the possibility that they be needlessly
repeated. Inclusion of a specific site or area in the CERCLIS database does not
represent a determ nation of any party's liability, nor does it represent a
finding that any response action is necessary. Sites that are deleted fromthe
NPL are not designated NFRAP sites. Deleted sites are listed in a separate
category in the CERCLIS dat abase
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Name: Sections 300.405, 300.410(h), and 300.415(e). Listing sites in CERCLIS

Proposed rule: Proposed " 300.405(f)(2) stated that when notification indicates that a



removal action is not required, a renmedial action may be perforned and the rel ease will
be listed in CERCLIS. Proposed " 300.415(e) referred to listing releases in the CERCLIS
removal inventory

Response to conments: Several commenters suggested changes to the criteria used by EPA
to list sites in CERCLIS. One commenter proposed that EPA not list in CERCLIS sites that
had al ready been renedied since the tine they were first discovered. |In addition, the

commenter urged EPA to adopt a delisting procedure for sites in CERCLIS that had already
been remedi ed. The commenter noted that an alternative to this suggestion would be to
keep two distinct lists--one for "resolved sites" and a second for "unresolved sites." A
second comrent er suggested that where a notifier is "doubtful" that a rel ease has
occurred, no such qualified release report should be included in CERCLIS without

i ndependent verification that a legally reportable release did occur

In response, EPA believes that the comenters have attached nore significance than
is warranted to the listing of a site in CERCLIS. As noted in the definitions section of
this rule (300.5), CERCLIS is a conputerized database in which EPA stores nmanagenent
information on all sites evaluated under the Superfund program Sites are discovered
through a wide variety of mechani sns, including such diverse sources as fornal
notification requirements and citizen tel ephone calls and, as appropriate, are placed in
CERCLI S. Those sites that are included in CERCLIS are not renoved from the database
after conpletion of evaluations in order to docunment that these eval uations took place
and to avoid unnecessary repetition of evaluation activities. Inclusion of a specific
site or area in the CERCLIS database does not represent a finding of liability or a
determ nation that response action is necessary. EPA also does not believe that
significant financial liability can be inferred by the mere fact that a site is on
CERCLI S.

The assunption that substantial, or any, risk to public health and the environnment
is associated with a site contained in CERCLIS is largely inaccurate. The percentage of
sites going on to the National Priorities List, which is EPA's |list of sites believed to
pose environnental threats significant enough to warrant detailed evaluation for possible
remedi al action under Superfund, is now between 2 percent and 7 percent of those
assessed. A full 50 percent of CERCLIS sites are elimnated from further consideration
at the first step of the process, the prelimnary assessnent (PA)

Sites that EPA decides do not warrant noving further in the process are given a
"No Further Response Action Planned (NFRAP)" designation in CERCLIS. This nmeans that no
addi tional federal steps will be taken at the site unless information arrives from sone
source indicating that this decision was incorrect. It is particularly inportant to note
that EPA's NFRAP decision does not nmean that there is no hazard associated with a given
site; it means only that based on available information at that tinme, EPA does not plan
to take further action under CERCLA. States are notified of all NFRAP decisions in order
to informthemthat the federal governnent does not plan to proceed further, and to allow
states the opportunity to share any additional data they may have that woul d change the
decision. A small percentage of NFRAP sites are returned to active consideration through
this mechani sm each year.

Accordingly, EPA is deleting |anguage in the rule that inplies that a release is
entered into CERCLIS after a renedial evaluation has been performed. |In fact, sites are
generally entered into CERCLIS before a renedial evaluation has been performed. Thus
EPA is revising this rule | anguage to nore accurately reflect EPA evaluation practice



Al so, consistent with the explanation in the previous preanble section that
CERCLI S does not contain distinct inventories for the renoval, renedial and enforcenent
progranms, references to renoval and renmedial inventories have been del eted from proposed
"" 300.405(f)(2), 300.410(h), and 300.415(e).

A sentence has been added to " 300.405(g) clarifying that federal agencies are not

legally obligated to conmply with the requirenents of Title |IIl because they are not
included in the Title Ill definition of "person" contained in section 329(7). Federa
agenci es are encouraged, however, to establish programs to inplement Title IIl to the

extent practicable at their facilities

Many federal facilities have already established procedures for working with |oca
emer gency planning conmttees and state emergency response comr ssions on conpliance with
the enmergency planning and reporting requirements under Title I11.

Final rule: Proposed "" 300.405 and 300.415(e) are revised as follows:

1. The |l ast sentence in proposed " 300.405(b) is revised as follows (see

expl anation in preanble discussion on " 300.615): "If it is not possible to notify the
NRC or predesignated OSC i medi ately, reports nay be nade i mediately to the nearest
Coast Guard unit. In any event, such person in charge of the vessel or facility shal

notify the NRC as soon as possible."

2. The reference to the "CERCLI S Remedi al Inventory" has been deleted from
proposed " 300.405(f)(2)

3. The followi ng sentence has been added to " 300.405(g): "Federal agencies are not
legally obligated to conmply with the requirenments of Title Il of SARA."

4. Proposed " 300.415(e) on CERCLIS rempval inventory is deleted. The sections in
" 300. 415 have been renumbered
SECTI ONS 300. 410 AND 300.420. Renoval and renedial site evaluations
Nane: Section 300.410. Renoval site eval uation
Proposed rule: Proposed " 300.410 describes the renpval site evaluation process, but
does not address funding constraints placed on the evaluation or PRP participation in the
eval uati on.
Response to conments: One commenter recomended i ncluding NCP preanbl e | anguage that

woul d authorize the OSC to use outside scientific experts during the renoval site
eval uation, providing that the PRP is willing to pay for such scientific support.

There is nothing in the statute to prevent or discourage the use of additiona
scientific fact experts at a site provided PRPs are willing to pay for it thensel ves
The discussion in the preanble to the proposed " 300.410 suggested such additiona
activity is permssible with OSC oversight: "There may al so be instances of voluntary
response where the OSC provides nmonitoring to assure proper response and to avoid a
situation where foll owp action would be needed" (53 FR 51409). Any data generated by
outside scientific experts would have to conformto appropriate provisions of the NCP in
order to be used as the basis for decisions under CERCLA.



Final rule: EPA is promulgating " 300.410 as proposed except for a revision to *
300.410(g) (see preanbl e section below) and deletion of the |last sentence in *
300. 410( h) (see preanbl e section above on listing sites in CERCLIS)

Name: Section 300.410(c)(2). Renoval site evaluation. Section 300.420(c)(5). Renedia
site eval uation.

Proposed rule: Section 300.410(c)(2) details the steps of a removal prelimnary
assessment. Section
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300. 420(c)(5) describes the information contained in a |ead-agency report follow ng
conpletion of a remedial site investigation, including docunentation as well as sanpling
data and potential risks to humans and the environment.

Response to comments: A conmenter asked that the NCP state that reasonable efforts wll
be made during the site investigation phase to identify PRPs and provide them copies of
the prelimnary assessnent/site investigation (PA/SI) report and an opportunity to
coment .

The renmpoval and renedi al processes as currently outlined in the NCP provide PRPs
with a reasonabl e opportunity to review and conment on | ead agency actions at a site when
the proposed plan is nmade avail able. Before this tine, docunents placed in the
adm ni strative record, including the PA/SI, are available for public inspection. In
addition, PRPs that are interested in nore extensive involvenment in the investigation
process may agree to undertake renoval or renedial actions through a settlement agreenment
with EPA. They may be granted substantially nmore site invol venent than non-settling
PRPs.

Extending the formal review and comment period to PRPs as far back in the renoval
and renmedi al process as the PA/SI stage would unnecessarily slow down prelimnary fact-
gathering at a site. |In cases where rempval actions are considered energency or tine-
critical, such review and comment time would unjustifiably delay response to a dangerous
situation. Also, in npst cases, the PRP search has not been conpleted or even started in
a conprehensive manner at the time of the PA/SI. Accordingly, specifying formal
procedures for PRP involvenent at that time is not practical

Final rule: EPA is promulgating " 300.410(c)(2) and 300.420(c)(5) as proposed

Name: Section 300.410(g). Notification of natural resource trustee

Final rule: Section 300.410(g) is revised as follows (see preanble discussion on *
300. 615):

I f natural resources are or may be injured by the release, the OSC or |ead agency shal
ensure that state and federal trustees of the affected natural resources are
pronptly notified in order that the trustees nmay initiate appropriate actions,
including those identified in Subpart G of this Part. The OSC or |ead agency
shall seek to coordi nate necessary assessnments, evaluations, investigations, and



pl anning with such state and federal trustees.

Name: Sections 300.415(b)(4) and 300.420(c)(4). Sanpling and anal ysis pl ans

Proposed rule: Proposed " 300.415 did not describe sanpling requirenents. Proposed *
300. 420(c) (4) described the procedures necessary for preparing a site-specific sanpling
plan for a remedial site inspection.

Response to conments: One commenter stated that EPA should revise ® 300.420(c)(4) to
specify review of the sanpling plan to ensure that appropriate sanmpling and quality
control procedures are followed. |In response, EPA is revising the description of the
site-specific sanpling plan in proposed " 300.420(c)(4) to conformwi th the purpose of
the quality assurance project plan (QAPP) defined in ® 300.5 and the QAPP and sanpling
and anal ysis plan described in 300.430(b)(8), which states that such plans will be
approved by EPA. This change enphasizes the simlarity of these activities in the site
eval uation and renedi al investigation parts of the program In addition, EPA believes
that, when sanples will be taken, it is appropriate to describe sanpling requirenents for
non-time-critical removal actions to ensure that data of sufficient quality and quantity
will be collected for this type of action

EPA al so notes that portions of the QAPP mamy incorporate by reference non-site-
specific standardi zed portions of already-approved QAPPs, especially those portions
addressing policy and organi zation, or describing general functional activities to be
conducted at a site to ensure adequate data. This elim nates the necessity to reproduce
non-site-specific quality assurance procedures for every site

Final rule: Proposed "" 300.415(b)(4) and 300.420(c)(4) are revised as follows:

1. In ® 300.415(b)(4), a requirement has been added for devel oping a sanpling and
anal ysis plan, when sanples will be taken

2. Section 300.420(c)(4) is revised to better describe the required contents of
the sanpling and analysis plan

SECTI ON 300. 415. Renoval action.
Name: Section 300.415(b)(5)(ii). Rempval action statutory exenption

Proposed rul e: CERCLA section 104(c)(1)(C) provides a new exenption to the statutory
limts on Fund-financed removal actions of $2 mllion and 12 nonths. This exenption
stated in the NCP in " 300.415(b)(5)(ii), is applicable when continued response is

ot herwi se appropriate and consistent with the remedial action to be taken. EPA expects
to use the exenption primarily for proposed and final NPL sites, and only rarely for non-
NPL sites (see 53 FR 51409).

Response to conments: One commenter supported EPA's proposal to allow waiver of the
limts on Fund-financed renoval paynents if such an exenption is consistent with renedia
actions.

One commenter stated that the decision to engage in a renoval action should be
based on site conditions and their inpact on health and the environment, not cost or



time; that once EPA concludes that a renmoval action is appropriate, the various
alternatives should be analyzed at both likely NPL and non-NPL sites equally. The
commenter felt that EPA should use the consistency exenption nore liberally where tine,
rather than noney, was the conplicating factor.

In response, Congress has made the determ nation that cost and time are rel evant
factors in deciding how extensive a Fund-financed renoval action may be; thus, contrary
to the commenter's remark, EPA will continue to consider such factors. Further,

Congress did not differentiate between tinme and dollar limts in setting the exenptions
EPA notes that exceeding the time limt will often also increase the cost of a renoval
action, even though it does not necessarily raise the cost to over $2 mllion. Thus, EPA
does not believe it should set different criteria for their use

The new exenption fromthe time and dollar Iimts applies to any Fund-financed
removal and thus enconpasses state-lead as well as EPA-lead responses. Actions where EPA
has the lead, but is to be reinmbursed by private parties or other federal agencies, are
still subject to the statutory limts and provisions for exenption

Because the exenption requires consistency with the remedial action to be taken
its use is well suited to proposed or final NPL sites where remedial action is likely to
be taken. It may also be appropriate to use this exenption at sonme non-NPL sites where
justified on a case-by-case basis

Final rule: EPA is pronulgating the rule as proposed

Name: Section 300.415(i). Renoval action conpliance with other |aws.

Existing rule: The current NCP in " 300.65(f) requires that Fund-financed renoval
actions and rempoval actions pursuant to CERCLA section 106 attain or exceed, to the
greatest extent practicable considering the exigencies of the circunmstances, applicable
or relevant and appropriate federal public health and environmental requirements. O her
federal criteria, advisories, and guidance and state standards are to be
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consi dered, as appropriate, in forrmulating a renoval action
Proposed rule: Proposed " 300.415(j) (renumbered as 300.415(i) in the final rule)
required that renmpval actions attain, to the extent practicable considering the

exi gencies of the situation, all state as well as federal applicable or relevant and
appropriate requirenents (ARARs).® Other federal and state criteria, advisories, and

gui dance shall, as appropriate, be considered in formulating the renoval action. The
proposed revisions also note that statutory waivers from attaining ARARs may be used for
removal actions. |In addition, the preanble to the proposed revisions provided gui dance

clarifying three factors to be considered in determining the "practicability" of
conplying with ARARs: The exigencies of the situation, the scope of the renoval action to
be taken, and the effect of ARAR attainment on the renoval statutory limts for duration
and cost (53 FR 51410-11)

6 Note that proposed 300. 415(e) has been del eted (see preanble section
above on "Listing sites in CERCLIS," and the renmmining sections in " 300.415
have been renunbered.



Response to conments: Several comrenters supported the proposed revision to the NCP
requiring that both federal and state ARARs be conplied with when conducting renoval
actions. One commenter asked what documentation is required to show that ARARs have been
identified and requested that EPA devel op gui dance providi ng hypothetical conditions
describing the extent to which ARAR anal ysis should be perfornmed. Another commenter
stated that non-Fund-financed removal actions conducted at federal facilities also should
be required to conply with ARARs.

In opposition to the proposal, a number of commenters pointed out that Congress
did not intend that renoval actions be required to conply with ARARs. The commenters
suggested that, based on the legislative history, Congress intended that only renedia
actions be subject to conpliance with ARARs. According to one commenter, the |egislative
history states that ARARs do not apply during rempval actions because renoval actions are
short-term relatively |low-cost activities of great urgency that should be free of the
delays that may arise if it is necessary to identify and attain ARARs.

Ot her conmenters suggested that attainnent of ARARs shoul d not be required during
removal actions because renoval actions are not intended to conpletely clean up a site
but rather to quickly elimnate or control an inmediate threat. The commenters argued
that conpliance with ARARs is based on what remains on site after an entire remedy is
conpl eted, not after a particular problemis controlled. |In addition, several comenters
argued that the main purpose of the renoval programis quick mtigation of threats, and
that requiring ARARs to be conplied with during renoval actions underm nes this purpose
by sl owi ng down the cl eanup process. The conmenters suggested that such procedura
del ays as identification of ARARs will hinder the removal program s ability to respond to
emergencies swiftly.

Several additional commenters suggested that requiring attainnent of ARARs
di scourages PRPs from undertaking removal actions. Fund-financed renmovals can use the
statutory limts to limt attainment of ARARs; those limts do not apply to PRP actions.

One comment er opposed the provision that requires OSCs to justify why they are not
attaining ARARs during a specific removal action. The commenter argued that the prospect
of an OSC being required to justify why he or she is not attaining all ARARs is
inconsistent with renmoval program objectives

Ot her conmenters believed that the current policy concerning conpliance with ARARs
during removal actions should be replaced with a nore discretionary policy. They
suggested that OSCs should only be required to comply with ARARs that are mpost crucial to
the proper stabilization of the site and protection of public health and the environnent.

In response, EPA has carefully reviewed this issue in light of the public
comments, and believes a number of clarifying points need to be made. First, as a
threshold matter, EPA agrees that Congress did not, in the 1986 amendnents to CERCLA,
"require" EPA to neet ARARs during renmoval actions. However, it has been EPA' s policy
since 1985, established in the NCP, to attain ARARs during renovals to the extent
practicable, considering the exigencies of the situation. EPA believes that this is
still a sound policy. Reference to requirenents under other laws (i.e., ARARS) help to
guide EPA in determ ning the appropriate manner in which to take a renoval action at many
sites.



If, for exanple, a conponent of the rempval action is to discharge treated waste
to a nearby river or stream effluent Iimtations based on federal or state water quality
criteria will be useful in determ ning the extent of such treatnent. Today's policy is
consistent with section 105 of CERCLA which directs that the NCP include nmethods and
criteria for determ ning the appropriate extent of removals. Thus, EPA is maintaining
the policy described in the preamble to the proposed NCP, although EPA has nodified the
factors to be considered in determ ning practicability.

A nunber of other conments questioned the extent to which renmoval s should attenpt
to attain ARARs. In responding to such comments, it is inportant to note that the policy
that removals conmply with ARARs to the extent practicable is defined in |large part by the
pur pose of renoval actions.

The purpose of rempval actions generally is to respond to a rel ease or threat of
rel ease of hazardous substances, pollutants, or contanm nants so as to prevent, mnim ze,
or mtigate harmto human health and the environment. Although all renmovals nust be
protective of human health and the environment within their defined objectives, renmovals
are distinct fromremedial actions in that they may mtigate or stabilize the threat
rather than conprehensively address all threats at a site. Consequently, renoval actions
cannot be expected to attain all ARARs. Renedial actions, in contrast, nust conply with
all ARARs (or invoke a waiver). |Indeed, the inposition by Congress of limts on the
anmount of time and Fund noney that may be spent conducting a renoval action often
precl udes conprehensive renedi es by renoval actions alone. Renmpval authority is mainly
used to respond to emergency and tine-critical situations where |ong deliberation prior
to response is not feasible. Al of these factors -- limts on funding, planning tine,
and duration, as well as the nore narrow purpose of renoval actions -- conbine to
circunmscri be the practicability of conpliance with ARARs during individual renova
actions. |Indeed, the vast majority of renovals involve activities where consideration of
ARARs is not even necessary, e.g., off-site disposal, provision of alternate water
supply, and construction of fences, dikes and trenches

Further, it should be noted that requirenents are ARARs only when they pertain to
the specific action being conducted. |If, for exanple, a site has |eaking druns,
wi despread soil contam nation, and significant ground-water contam nation, the renoval
action at the site mght only involve actions necessary to reduce the near- termthreats,
such as direct contact and further deterioration of the ground
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wat er; thus, the removal action mght be Iimted to rempval of the drunms and surface
debris and excavation of highly contam nated soil. Requirenments pertaining to the

cl eanup of ground-water contam nation would not be ARARs for that action because the
removal action is not intended to address ground water; rather, requirements pertaining
to the drums, surface debris, or contam nated soil may be ARARs for the specific renmpval
action. Once the |ead agency makes the determ nation that the requirenents are ARARs for
a removal, then it nust determ ne whether conpliance is practicable

It will generally be practicable for renoval actions to conply with ARARs that are
consistent with the goals and focus of the renoval. However, as stated above, renovals
are intended to be responses to near-termthreats, with the ability to respond quickly
when necessary; thus, ARARs that would delay rapid response when it is necessary, or
cause the response to exceed renoval goals, may be determined to be inpracticable. Of
course, even where conpliance with specific ARARs is not deenmed practicable, the |ead



agency for a renoval nust use its best judgnment to ensure that the action taken is
protective of human health and the environnent within the defined objectives of the
renoval action.

In order to better explain how a | ead agency can determ ne when conpliance with an
ARAR is practicable, the preamble to the proposed NCP included three factors for
consi deration: Exigencies of the situation, scope of the removal action and the statutory
limts (53 FR 51410-11). Upon consi deration of comments, EPA has decided to enunmerate in
the rule only two of those three factors as inportant for determ ning practicability:
Urgency (sinply renam ng exigencies) of the situation, and scope of the renoval action.
EPA believes that statutory limts, because they relate to the authority to conduct
removal actions, are easier to consider within, rather than apart from the factor of
scope of the renoval action when determ ning whether conpliance with an ARAR is
practicabl e.

The factor of urgency of the situation relates to the need for a pronpt response.
I'n many cases, appropriate response activities nust be identified and inplemented

quickly in order to ensure the protection of human health and the environnment. For
exanple, if | eaking drunms pose a danger of fire or explosion in a residential area, the
druns nmust be addressed i mediately, and it will generally be inpracticable to identify

and conply with all potential ARARs.

The second factor, the scope of the rempval action relates to the special nature
of renmpvals in that they may be used to mninm ze and nitigate potential harmrather than
totally elimnate it. Renmovals are further limted in the ampunt of time and Fund noney
that may be expended at any particular site in the absence of a statutory exenption.
Agai n, using the exanple above, even though standards requiring cleanup of the |ower
|l evel soil contam nation would be an ARAR to that medium they would be outside the scope
of the rempval action when such cleanup is not necessary for the stabilization of the
site, or when it would cause an exceedance of the statutory limts and no exenption
applied. Hence, such soil standards, while ARARs, would not be practicable to attain
considering the exigencies of the situation. Of course, such standards may be ARARs for
any renedial action that is subsequently taken at the site.

EPA di sagrees with the comment that requiring PRPs to conply with ARARs to the
extent practicable discourages PRPs from conducting renmoval s because the statutory linmts
do not apply to non-Fund-financed actions. Al t hough the Iimts apply by law to Fund-
financed actions only, EPA has the discretion under CERCLA section 104(c)(1) to take
removal actions that exceed those limts, in emergency situations or where the action is
ot herwi se appropriate and consistent with the remedial action that may be taken at the
site. EPA will select the appropriate remedy, even where an extensive renmoval action is
warranted, regardless of whether the site is Fund-lead or PRP-based. The only difference
is that if the site is Fund-lead, an exenption nust first be invoked in order to proceed

with the action. Thus, the tine and dollar limtations generally will not result in PRPs
perform ng a nore extensive rempval than EPA itself would conduct. That is, EPA's

sel ection of a rempval action, including what ARARs will be attained, will not be based
on who will be conducting the renpval.

Finally, as stated in the preanble to the proposed NCP (53 FR 51411), even if
attai nment of an ARAR is practicable under the factors descri bed above, the | ead agency
may al so consi der whether one of the statutory waivers fromconpliance with ARARs is
avail able for a removal action. EPA is devel oping guidance on the process of conplying
with ARARs during rempoval actions. EPA generally will only require docunentation of
ARARs for which conpliance is determ ned to be practicable, in order not to burden OSCs



with substantial paperwork requirenents.

Final rule: Proposed " 300.415(j)(renunbered as fi nal " 300.415(i)) is
revised as follows:

1. The follow ng has been added to identify factors that are appropriate for
consideration in determ ning the practicability of conplying with ARARs:

In determ ning whether conpliance with ARARs is practicable, the | ead agency mmy consider
appropriate factors, including the foll ow ng:

(1) The urgency of the situation; and
(2) The scope of the renoval action to be conducted

2. The reference to advisories, criteria or guidance has been nodified (see
preambl e secti on bel ow on TBCs).

3. The description of ARARs has been reworded (see preanble section below on the
definition of "applicable."

Name: Sections 300.5, 300.415(g) and (h), 300.500(a), 300.505 and 300.525(a). State
invol vement in renoval actions

Existing rule: Sections 300.61 and 300.62 of the current NCP encourage states to

undert ake actions authorized under Subpart F. Such actions include removal and renedia
actions pursuant to CERCLA section 104(a)(1l). The regulation notes further that CERCLA
section 104(d) (1) authorizes the federal government to enter into contracts or
cooperative agreenents with the state to take Fund-financed response actions authorized
under CERCLA, when the federal government determ nes that the state has the capability to
undertake such actions.

Proposed rule: Proposed "" 300.415(h) and (i) (renunbered as final *" 300.415(g) and (h))
and 300.525(a) would codify EPA's existing policy of entering into cooperative agreenents
with states to undertake Fund-financed renoval actions, provided that states follow al
the provisions of the NCP renmpval authorities. The preanmble to the proposed rule
suggested that non-tinme-critical actions are the nmost |likely candidates for state-|ead
removal s (53 FR 51410). Proposed " 300.510(b) provided further that facilities operated
by a state or political subdivision require a mninmmcost share of 50 percent of the
total response costs if a renmedial action is taken. Section 300.505 descri bes what EPA
and a state may agree to in a Superfund Menorandum of Agreement (SMOA) regarding the
nature and extent of interaction on EPA-lead and state-lead response. The preanble
clarified that, where practicable, a SMOA may include general provisions
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for interaction on removal actions (53 FR 51455). The preanble to the proposed rule
descri bed other topics for EPA/state discussion on provisions in SMOAs on renoval actions

(53 FR 51454-55) .

Response to conments: One commenter supported the proposed revision stating that state-
| ead rempval s through a cooperative agreenent would be a very positive step. The




comment er argued, however, that it would be unreasonable to provide guidance that
strongly encourages states to conduct such renovals when no funds for conducting them are
made avail abl e.

Several commenters specifically called for the del egation of the renmoval program
to the states. One of these commenters stated that the revised NCP should include nore
detail ed and perm ssive | anguage specifically allowi ng for programauthority to be
del egated to states. According to the commenter, this would allow response-capabl e
states to pursue program authorization from EPA through cooperative agreements rather
than through single or multiple project authorizations. |In addition, the comenter
recomended that states which become authorized to conduct renoval actions be granted
fundi ng support simlar to the support that EPA provides for the Technical Assistance
Team and the Emergency Response Cl eanup Services, thereby allowing the state to
effectively adm nister the duties of the |lead agency during a rempval action. The
comment er al so recomended that authorized states be allowed full reinbursenment of their
removal costs fromthe Hazardous Substances Trust Fund. Another conmenter suggested
al lowing states to devel op adm nistrative and technical staff capable of overseeing
removal actions. The commenter believed that a policy should be included in the NCP that
allows for the states to hire contractors on a stand-by basis to allow for tinely
response to removal sites. A third commenter recommended that states be permitted by the
NCP to establish predesignated OSCs/ RPMs who woul d have the authority to use federa
funds pursuant to a cooperative agreenment or contract for cleanup of oil and hazardous
subst ances under these prograns.

Ot her conmenters called for at | east sonme expanded opportunities for state
invol verent in the renoval program Several comenters argued that states should be
al l owed to conduct nore than just non-tine critical renovals, indicating that it would be
faster and far less costly for states to conduct all types of renmovals. Another
commenter argued that states should be afforded the opportunity to conduct renova
actions under cooperative agreenents unless an emergency exists that does not allow time
for EPA to enter into a cooperative agreenent with the state. One comenter suggested
that states now have very effective Superfund prograns with experienced and capabl e
staffs. According to the commenter, some of these prograns have better cleanup records
than the federal program The commenter states that EPA has failed to take ful
advant age of these state prograns to inprove the performance of the federal Superfund
effort.

Several commenters requested clarification of EPA policies on state-|lead renovals
The commenters requested further clarification in the NCP regarding the circunstances

under which states will be allowed to conduct non-tine-critical removals, what criteria
will be used to nake decisions concerning when states will be allowed to conduct such
actions, and how a state-lead removal programwill be structured

Ot her conmenters suggested that EPA nore clearly define the EPA/state relationship
concerning renmoval actions. One of these commenters suggested that EPA shoul d enphasize
st at e/ EPA coordination on all removal actions regardless of who is in the |lead. Another
commenter stated that the NCP should outline the EPA/state interaction on renoval sites
in the same detail as the relationship is outlined at renedial sites

One commenter representing a state presented specific exanples of how present
state/ EPA renmpval interaction is ineffective. The comenter alleged that the state had
been | eft out of public neetings and neetings between EPA and the PRPs, that the state is
not consulted on press releases, and that state coments on negotiations with PRPs are



not considered by EPA. Another comenter suggested that EPA in general take into
consi deration state coments when conducting renoval actions

In response, EPA is commtted to state involvenent in the removal program and is
therefore, revising regulatory |language in " 300.5, 300.500(a) and 300.505 regarding
SMOAs to include references to renoval actions. EPA believes that the SMOA can often be
used to specify the areas appropriate for EPA/state interaction during renoval actions
As noted in the preanble to the proposed rule, the SMOA may include: (1) the process to
be followed by EPA and a state to notify each other of a determ nation that a renpval
action is necessary; (2) the procedures to be followed by EPA and a state to consult and
comment upon the nature of any proposed renoval action; and (3) the procedures to be
followed to provide for post-renoval site control for Fund-financed renovals as described
in " 300.415(k). A definition of "post-renoval site control" has been added to -
300.5 because this termis used in several places in the NCP. |If EPA and a state desire
the SMOA provisions nmay al so include details on interaction at public neetings
negotiations with PRPs, etc. EPA wishes to enphasize, however, that the negotiations
concerni ng EPA/state interaction during renoval actions should not be allowed to
interfere with or prolong the conpletion of the SMOA negotiations. |f EPA and the state
find that discussion of the provisions regarding renmoval actions is delaying conpletion
of the SMOA, they should proceed with the SMOA negotiations without renoval action
provi sions, and at a |later date anend the SMOA to include these provisions

Currently, EPA's policy is that states nmay conduct a non-time-critical renova

action for a specific site. In response to comments, EPA considered allowi ng states to
conduct Fund-financed tine-critical and enmergency removal actions as well. After careful
consi deration, however, EPA decided to continue its current policy of allow ng only non-
time-critical removal actions to be state-lead. |In arriving at this decision, EPA

wei ghed several factors concerning the nature of renmoval actions, and the history of the
removal program First, EPA may not obligate funds in anticipation of renoval actions
that may take place in the future. Therefore, states nust enter into site-specific
cooperative agreenents (CAs) before they are allowed to undertake a renoval action. In
the past, EPA attenpted using CAs nore extensively in the removal program but found that
the CA negotiating process is often long and conplicated. EPA was concerned that the
process could hinder tinmely response to rel eases requiring enmergency or tine-critica
action. Second, the rempval program has limted funding. Because of the necessity for
ensuring adequate response capabilities on the federal |evel, EPA does not anticipate
that additional funding will be available for states to conduct emergency and tinme-
critical removal actions and, therefore, does not believe it would be feasible to allow
states to undertake these types of response actions. For these reasons, EPA believes
that its current policy of permtting states to conduct only non-tinme-critical renmpval
actions allows
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EPA to retain its ability to respond i mediately to rel eases that threaten human health
and the environnent while sinultaneously providing states a role in the renoval action
process.

For a state to conduct Fund-financed, non-tine-critical removal actions, the state
must first enter into a CAwith EPA. Additionally, only renoval actions that are listed
on the approved or revised Superfund conprehensive acconplishments plan (SCAP) can be
state-lead. The Regional Adm nistrator (RA) evaluates a state's request to |lead a Fund-
financed renoval action and decides on a case-by-case basis whether the action is



appropriate for state-lead. \Wien nmeking his/her decision the RA considers: (1) the
state's experience in |leading activities conducted under the remedial programthat are
simlar to the response actions required to clean up or to stabilize the release at the
site under evaluation for state-lead; (2) the state's experience in responding to
hazardous substance rel eases i ndependent of federal involvenent and funds; and (3)

whet her the state has prepared a state contingency plan for hazardous substance rel ease
response. For nore information concerning state-lead renovals see 40 CFR Part 35 Subpart
O

In further response to the comment on del egating authority (and transferring
funds) to states, EPA notes that although authority to conduct time-critical and
emergency renovals is not being delegated to states, funding may be avail abl e under the
Core Grant Programto assist states in developing an infra-structure for involvement and
interagency coordination during removal actions. For nore information concerning the
Core Grant Program see 40 CFR Part 35 Subpart O

Final rule: 1. Proposed "" 300.5 (definition of SMOA), 300.500(a), 300.505(a)(3) and
300.505(d) (1) are revised to add the word "renoval" before the word "pre-renedial."

2. Proposed "" 300.415(h) and (i) are renumbered as "* 300.415(g) and (h)
and promul gated as proposed.

3. A definition for "post-rempoval site control" is added to " 300.5 as foll ows:

"Post-renoval site control" neans those activities that are necessary to sustain the
integrity of a Fund-financed removal action following its conclusion. Post-
rempval site control nmay be a rempval or renedial action under CERCLA. The term
includes, without being limted to, activities such as relighting gas flares
replacing filters and collecting | eachate

4. References to "post-renoval site control" have been added to the definitions in
" 300.5 of "rempve or renoval" and "renedy or renedial action."

SECTI ON 300. 425 Establishing renedial priorities

Name: Section 300.5. Definition of National Priorities List. Section 300.425
Est abl i shing remedial priorities.

Proposed rule: Section 300.5 included a definition of National Priorities List. Section
300.425 identified the criteria, nethods, and procedures EPA uses to establish its
priorities for renedial action. The proposed rule stated that although only those

rel eases included on the NPL are eligible for Fund-financed remedial action, renedia

pl anni ng activities pursuant to CERCLA section 104(b) are not considered renmedi al actions
and are not limted to NPL sites.

Response to comments: EPA has made several changes to | anguage on listing sites on the
National Priorities List. First, EPAis revising the rule to explain more clearly which
EPA authorities are Iimted to sites on the NPL.

In both the existing NCP (40 CFR 300.66(c)(2), 300.68(a)(1)) and the 1988 proposed
revisions (" 300.425(b)(1), 53 FR at 51502), EPA has stated that Fund noney may be used
for CERCLA renedial actions only for those releases that are Iisted on the NPL. The 1985



NCP (40 CFR 300.68(a)(1)) and the proposed revision went on to state that this limtation
on the use of Fund noney would not apply to "renedial planning activities pursuant to

CERCLA section 104(b)," which despite the use of the word "renedial" in the name, cone
within the definition of "renpval" actions under CERCLA section 101(23). See 54 FR 41002
(October 4, 1989); 52 FR 27622 (July 27, 1987); 50 FR 47927 (Novenmber 20, 1985). In the

interest of clarity on this point, EPA has anended final " 300.425(b)(1) to provide that
the imtation on renedial action funding to releases on the NPL would not apply to
"renoval actions (including remedial planning activities, RI/FSs, and other actions taken
pursuant to CERCLA section 104(b))." This clarification is consistent with the proposed
and final " 300.415(b)(1), which states that a renoval action may be taken at appropriate
sites regardless of inclusion on the NPL.

The proposed and final rule, at " 300.425(b)(4), also nmake clear that EPA may take
enforcement actions at non-NPL sites. EPA also notes that it has the discretion to use
its authorities under CERCLA, RCRA, or both to acconplish appropriate cleanup action at a
site, even where the site is listed on the NPL. (See 54 FR at 41009 (Cct. 4, 1989).) In
particular, where a site is at an active, RCRA-permitted facility, and the owner/operator
is present and has adequate financial resources to fund the entire cleanup, EPA may
consi der whet her the use of RCRA or CERCLA authorities (or both) is nost appropriate for
the acconplishment of cleanup at the site. |In the context of federal facility cleanups,
this decision, and the cleanup plan in general, would be discussed in the |Interagency
Agreenment (1AG for the facility.

Second, EPA is deleting a sentence from * 300.425(b)(2) that reads: "Responsible
parties shall pay for or inplement response actions to the fullest extent practicable.”
EPA reiterates that it is EPA policy for responsible parties to pay for or inplenment
response actions to the nmaxi num extent practicable. EPA bel i eves, however, that this
policy is nore appropriately stated in the preanble.

In addition, proposed " 300.425(c)(2) is revised to add the phrase "(not including
Indian tribes)" in order to be consistent with the reference to "state" in CERCLA section
105(a) (8) (B)

Consistent with the revisions to " 300.425, EPA is also revising the proposed
definition of National Priorities List in " 300.5 to clarify that EPA may all ow
actions other than Fund-financed actions under CERCLA to be conducted at NPL sites
Final rule: 1. The proposed definition in " 300.5 is revised as follows:

"National Priorities List" (NPL) neans the |list, conpiled by EPA pursuant to

CERCLA section 105, of uncontrolled hazardous substance releases in the United

States that are priorities for long-term evaluation and response

2. Proposed " 300.425(b) is revised as follows:

(b) National Priorities List. The NPL is the list of priority releases for
| ong-term eval uati on and renedi al response

(1) Only those releases included on the NPL shall be considered eligible for
Fund- financed remedi al action. Renmpval actions (including remedial planning
activities, RI/FSs and other actions taken pursuant to CERCLA section 104(b)) are
not limted to NPL sites



(2) Inclusion of a release on the NPL does not inply that nonies will be
expended, nor does the rank of a release on the NPL establish the precise
priorities for the allocation of Fund resources. EPA may al so pursue other
appropriate authorities to renedy the rel ease, including enforcenment actions under
CERCLA and other laws. A site's rank on the NPL serves, along with other factors
i ncluding enforcenent actions, as a basis to guide the allocation of Fund
resources anmong rel eases

3. The first sentence of proposed " 300.425(c)(2) is revised as follows: "A state
(not including Indian tribes) has
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designated a release as its highest priority."

Nanme: Section 300.425(d)(6). Construction Conpletion category on the Nationa
Priorities List.

Proposed rule: EPA proposed to establish a new "category" as part of the NPL - the
"Construction Conpletion" category (see 53 FR 51415). The category would consist of: (a)
Sites awaiting deletion, (b) sites awaiting deletion but for which CERCLA section 121(c)
requires reviews of the renedy no less often than five years after initiation, and (c)
sites undergoing long-termrenedial actions (LTRAs). EPA believes the new category would
comuni cate nore clearly to the public the status of cleanup progress anmong sites on the
National Priorities List (NPL).

EPA woul d shift sites into the Construction Conpletion category only follow ng
approval of interimor final Close OQut Reports. EPA would approve the Reports only after
remedi es have been inplenented and are operating properly. Approval of an interim Close
OQut Report indicates that construction of the remedy is conplete, and that it is
operating properly, but that the remedy nust operate for a period of tinme before
achi eving cleanup levels specified in the Record of Decision (ROD) for the site
Approval of a final (including anended) Close Out Report indicates that the renedy has
achi eved protectiveness |levels specified in the ROD(s), and that all remedial actions are
conpl ete. The proposal also indicates that EPA believes that sites requiring five-year
revi ew under " 300.430(f)(3)(v)(renunmbered as final " 300.430(f)(5)(iii)(C) my,
when appropriate, be deleted fromthe NPL.

Response to conmments: All commenters on this policy reconmended adoption of the proposa
to recategorize sites. One comenter disagreed with EPA's nane for the new category,
stating that construction at some sites in the category would not be conplete. EPA

di sagrees with this interpretation; as explained above, for both LTRA sites and sites
awai ting deletion, construction of the remedy must be conplete and operating properly
before it nmay be placed in this new category. Another comenter interpreted EPA's
proposal to nean that it would create a new status code on the NPL, rather than a new
category, or sub-section. EPA believes a distinct category nore clearly provides
remedi al progress information to the public. EPA has found this to be true with regard
to federal facility sites, which have been placed in a separate category of the NPL
Thus, the idea of categorizing sites on the NPL is not a new one. |ndeed, the 1985 NCP
specifically afforded EPA the discretion to "re-categorize" certain types of sites (see
40 CFR 300.66(c)(7)(1985)). EPA is specifically acknow edging this discretion in fina
" 300.425(d) (6).




The commenter stated that EPA should seek state concurrence before placing a site
under the new status. EPA disagrees that it should seek formal state concurrence to
recategorize sites. Recategorization is a mechanical process and does not have
regul atory significance; it is nerely a better nethod of communicating site status to the

public. Moreover, EPA will recategorize sites only on the basis of approved interimor
final Close Out Reports, and states will continue to be involved in remedy inspections
and review or preparation of the reports. EPA will obtain state concurrence and solicit

public comments before deleting sites fromthe NPL, pursuant to " 300.425(e).

Anot her commenter supported the concept of recategorizing sites, particularly
those at which only operation and naintenance remains to be conducted. However, the
commenter also states that such sites could appropriately be deleted entirely fromthe
NPL. A different commenter suggested that the Construction Conpletion category should
exclude sites requiring only operation and mai ntenance and that such sites should be
deleted fromthe NPL. EPA intends that a site requiring only operation and mai ntenance
at the time of construction conpletion be recategorized as a tenporary measure until the
process of reviewing the site for possible deletion fromthe NPL has been conpl eted

One commenter stated that proposed " 300.430(f)(3)(v) is unclear regardi ng whet her
EPA woul d conduct five-year reviews at sites in certain phases of response, or having
certain status vis-a-vis the NPL, i.e., sites still on the NPL, deleted sites, and sites
where LTRAs are underway. The commenter went on to state that, if a five-year review
indicates that additional action is required at a site that has been deleted fromthe
NPL, EPA nust clarify under what authority the action is to be conducted.

EPA wi |l |l conduct five-year reviews for appropriate sites after initiation of the
remedi al action. Thus, reviews nmay be conducted during phases of the renedial action
during LTRA status, and, where appropriate, after a site has been deleted fromthe NPL
EPA continues to develop its policy on five-year reviews, and plans to issue further
gui dance on these issues. EPA has discretionary authority to take further action at a
deleted site if a review indicates that the remedy is no |longer protective. CERCLA
section 105(e) states that EPA may restore the site to the NPL without re-applying the
Hazard Ranki ng System (HRS), and CERCLA section 121(c) provides that EPA make take or
require action, if appropriate, following a review Section 300.425(e)(3) again states
this point, and further states that all releases deleted fromthe NPL are eligible for
Fund-financed remedi al actions should future conditions warrant such actions

Anot her commenter stated that "five-year review' sites should be deleted fromthe

NPL rather than placed in the Construction Conpletion category. |In response, at the tine
of proposal, EPA announced its view that five-year review sites may be considered "sites
awai ting deletion," i.e., deletion candidates. Upon consideration of the issue, EPA

believes that it may generally not be appropriate to delete any of these sites before
perform ng at | east one review after conpletion of the remedial action. This is
consistent with a recomendati on of the Adm nistrator's 90-day study of the Superfund
Program "A Managenent Review of the Superfund Program" and with OSWER policy.’

! See "Performance of Five-Year Reviews and Their Relationship to the
Del etion of Sites fromthe National Priorities List (NPL)(Superfund Managenent
Revi ew. Recommendati on No. 2), Menorandum from Jonathan Z. Cannon, Acting
Assi stant Admi nistrator, OSWER, to Regional Adm nistrators (Cctober 30, 1989);
and "Update to the 'Procedures for Conpletion and Del etion of National
Priorities List Sites' -- Guidance Docurment Regarding the Performance of Five-



This position reflects an EPA policy decision that in nmpbst cases where hazardous
subst ances remain after the conpletion of remedial action, it is appropriate to act nore
slowmy on deleting the sites fromthe NPL, consistent with the concern evidenced by
Congress in specifically mandating review at | east every five years at such sites. This

policy is also consistent with the Iimted purpose of the NPL as an informational |ist of
sites at which CERCLA attention is appropriate (53 FR at 51415-16); the continued
inclusion of the site on the NPL does not nean that response action will be taken at the

site. See 48 FR 40658, 40659 (Sept. 8, 1983) (quoting CERCLA |egislative history)

This is not inconsistent with the | ong-standing provision on deletion in the 1985
NCP, which provides that "sites
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may be deleted fromor recategorized on the NPL where no further response is
appropriate." 40 CFR 300.66(c)(7)(1985) (enphasis added). Thus even if no further action
is planned at a five-year review site, recategorization is as appropriate a neans of
recogni zing that status as is deletion. Further, deletion will be considered as part of
the review

EPA al so does not view this policy for five-year review sites as inconsistent with
EPA policy on deletions. The criteria for deletion in " 300.425(e) provide that
"rel eases may be deleted from... the NPL where no further response is appropriate,”
thereby providing considerable flexibility to the Adm nistrator. Further, the rule
provi des that EPA shall not delete a site fromthe NPL until the state in which the
rel ease was | ocated has concurred, and the public has been afforded an opportunity to
comment on the proposed deletion. Thus, the decision to delete is not an automatic one

by EPA, but rather is decided as part of a formal public process. It is simlarly
inportant to note that a "site awaiting deletion" in the new Construction Conpletion
category will not necessarily be deleted automatically upon recategorization

One commenter stated that the first five-year review should not occur until five
years after the operation and mai ntenance phase of the response action is conplete. EPA
di sagrees with this comment; sone sites will require operation and nai ntenance
indefinitely, and thus adoption of such an approach would result in no five-year review

Further, CERCLA section 121(c) calls for reviews within five years of the "initiation" -
- not conpletion --of the renmedial action. EPA is currently devel oping a policy
regarding timng and conduct of five-year reviews.

Anot her commenter, though strongly favoring the creation of a new NPL category,

recomended that EPA create two new categories: "remedy in long-term operation and
mai nt enance", and "sites awaiting delisting". The commenter asserted that the public
woul d understand such terns nore easily than "Construction Conpletion". EPA disagrees

with this comment because the phrase "long-term operation and naintenance" may cause nore
confusion for the public. EPA believes the commenter inadvertently confused two
concepts: "operation and mai ntenance" and "LTRA." Many NPL sites will require operation

Year Revi ews (Superfund Managenent Revi ew. Reconmendation No. 2)," Menorandum
fromHenry L. Longest Il, Director, Ofice of Enmergency and Renedi al Response,
to Regi onal Waste Managenent Division Directors (OSVER Directive No. 9320. 2-
3B, Decenber 29, 1989).



and mai ntenance followi ng deletion fromthe NPL in order to maintain the protectiveness
of the remedy (e.g. cutting grass or maintaining nonitoring wells), even though specified
cl eanup standards have been achieved and criteria for deletion have been net.

An LTRA, on the other hand, is an ongoing renedial action which has not yet
achi eved the cleanup standards in the ROD. It too nay require operation and mai ntenance
after achieving these standards, and after deletion of the site fromthe NPL. EPA will
place an LTRA site in the Construction Conpletion category based on approval of an
interimClose Out Report. EPA will finalize or anend the report when the renedy has
achi eved cl eanup levels specified in the ROD(s). The LTRA will then be categorized on
the NPL as either a site awaiting deletion or a five-year review site.

To minimze public confusion and adm nistrative burden, EPA will create at present
only one new category. However, EPA plans to denote in the category whether a site is:
(a) an LTRA, (b) a site awaiting deletion, or (c) a "five-year review' site awaiting
review and/or deletion. (Note that LTRA sites may be placed in the five-year review
category upon attainment of the final renediation goals.)

Final rule: Proposed " 300.425 is revised as follows:

1. A new section has been added to the final rule,
" 300.425(d)(6), to reflect EPA's |ong-standing discretion to establish categories of
sites on the NPL: "Releases nmay be categorized on the NPL when deened appropriate by
EPA. "

2. In " 300.425(e)(2), the tineframe for state review of notices of intent to
del ete has been changed to 30 working days (see preanble to " 300.515(h)(3), "State
revi ew of EPA-1ead docunents)."



SECTI ON 300. 430. Renedi al investigation/feasibility study and sel ection of renedy
I ntroduction

Today EPA is pronulgating revisions to the renmedial investigation (RI)/feasibility
study (FS) and sel ection of remedy sections of the 1985 NCP. While the franework of this
portion of the regulation remains largely as proposed on December 21, 1988, significant
changes have been made to respond to comments received and to articulate nmore clearly the
remedy sel ection goal, expectations and process EPA intends to enploy in inplementing the
Super fund program

The remedy sel ection process pronul gated today is founded on CERCLA's overarching
mandate to protect human health and the environnent. This approach enphasizes sol utions
that can ensure reliable protection over tine. Today's rule pronotes the aggressive use
of treatnent technologies to achieve reliable remedies while acknow edgi ng the practica
limtations on the use of treatment.

In this approach, EPA seeks to enconpass the many statutory mandates while
enphasi zing the statutory preference for permanent solutions and use of treatnment
technol ogi es. The approach is tenmpered by practicability to ensure that the remedies
sel ected are appropriate and that the program responds to the threats posed by the worst
toxic waste sites across the nation. Today's requirements for selecting renedies further
provide a uniformframework to pronmote consistency in decision-naking

Today's regul ati on establishes a process that allows consideration and bal anci ng
of site-specific factors in remedy selection. EPA has used this type of decision-nmeking
process to select CERCLA renmedi al actions since the inception of the Superfund program
Revi sions contained in today's rule nmodify the approach by incorporating the new
requi rements of the 1986 anendments to CERCLA into existing procedures. This approach
relies on a process that exami nes site characteristics and alternative approaches for
remedi ating site problems. This process evaluates renedial alternatives using nine
criteria which are based on CERCLA' s mandates to determ ne advantages and di sadvant ages
of the alternatives, thus identifying site-specific trade-offs between options. These
trade-offs are balanced in a risk nmanagement judgment as to which alternative provides
the nost appropriate solution for the site problem

In response to comments requesting further clarification and structure in the
remedy sel ection process, EPA has made changes to provide better gui dance on the types of
remedi es that EPA expects to result fromthe process; to add nore structure to the
process by specifying the functional categories of the nine criteria in the rule; and to
indicate which criteria are to be enphasi zed in the bal ancing process. EPA believes this
process ensures the selection of renedial actions that fulfill statutory requirements to
protect human health and the environment, conply with ARARs, be cost-effective, and
utilize permanent solutions and alternative treatnent technol ogies or resource recovery
technol ogi es to the nmaxi mum extent practicable. Further, this process considers the full
range of factors pertinent to remedy selection and provides the flexibility necessary and
appropriate to ensure that remedi al actions selected are sensible, reliable solutions for
identified site problens.
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The approach pronul gated in today's rule was supported by numerous comrenters.
Several expressed the view that alternate renedy sel ection methods presented in the



proposal were inappropriate or inferior to the pronul gated approach. Sone comrenters
noted that the pronul gated approach includes inportant criteria that the other approaches
do not.

Two di stinct groups of conmmenters who have sharply contrasting views on the goa
of the Superfund program opposed the proposed approach that is promul gated today. One
group of comenters believes EPA should establish a renedy selection process that adopts
as its goal full site restoration and treatnment of all material to the extent technically
feasible. This approach would limt consideration of cost to the selection of the |ess
expensi ve of conparably effective treatment technol ogies. Under this approach, nethods
of protection that rely on control of exposure (i.e., engineering controls such as
capping or other containnent systens and institutional controls) could only be used when
treatment was technically infeasible. Several of these commenters expressed the view
that remedy sel ection should be nmore structured and supported either the sequentia
deci si on- maki ng approach or the point of departure strategy for remedy selection
presented in the proposal

The other group of comenters critical of the proposed approach believes the
Superfund program should seek to achieve protection primarily by controlling exposure to
current risks through use of engineering and institutional controls. Treatnent would be
used only if other controls are not expected to be reliable or greater protection can be
achi eved through treatnment without a significant increase in cost. These conmenters
general ly supported the use of a cost-effectiveness screen in site-specific balancing or
the site stabilization strategy for renedy selection presented in the proposal

The approach EPA pronul gates today sets a course for the Superfund program between
the two ends of the spectrumreflected in these comments. EPA is establishing as its goa
remedi al actions that protect human health and the environnent, that maintain protection
over time, and that mnimze untreated waste

This goal reflects CERCLA' s preference for achieving protection through the use of
treatment technol ogi es that destroy or reduce the inherent hazards posed by wastes and
result in renmedies that are highly reliable over time. The purpose of treatment in the
Superfund programis to significantly reduce the toxicity and/or nobility of the
contami nants posing a significant threat (i.e., "contam nants of concern") wherever
practicable to reduce the need for |ong-term managenent of hazardous material. EPA will
seek to reduce hazards (i.e., toxicity and/or mobility) to levels that ensure that
contam nated material remaining on-site can be reliably controlled over tine through
engi neering and/or institutional controls.

Further, the Superfund program al so uses as a guideline for effective treatnent
the range of 90 to 99 percent reduction in the concentration or mobility of contam nants
of concern (see preanble discussion below on "reduction of toxicity, mobility or vol ume"
under " 300.430(e)(9)). Although it is nost inportant that treatnent technol ogies
achi eve the remedi ati on goal s devel oped specifically for each site (which nay be greater
or less than the treatnent guidelines), EPA believes that, in general, treatnent
technol ogi es or treatnment trains that cannot achieve this |level of performance on a

consi stent basis are not sufficiently effective and generally will not be appropriate
EPA believes this 90 to 99 percent reduction treatment guideline allows for the use of an
array of technologies and will not preclude the introduction of innovative technol ogies

into the range of effective technol ogies. EPA believes the remedy sel ection process
shoul d encourage diversification of the range of treatnent technol ogi es available for
addr essi ng hazardous substances so that the program continues to find nore effective



safer, and | ess costly ways of reducing the hazards posed by the various and often
conpl ex materials encountered at Superfund sites.

Along with the program goal, EPA is establishing expectations regarding the extent
to which treatment is likely to be practicable for certain types of site situations and
probl ems frequently encountered by the Superfund program These expectations indicate
that EPA intends to place priority on treating materials that pose the principal threats
at a given site. The expectations also acknow edge that certain technol ogical, economc
and inplenmentation factors may nake treatnent inpracticable for certain types of site
probl ems. Experience has shown that in such situations, remedies that rely on control of
exposure through engineering and/or institutional controls to provide protection
generally will be appropriate

The goal and expectations should be considered when nmaking site-specific
determ nati ons of the maxi num extent to which permanent solutions and treatnment can be
practicably utilized in a cost-effective manner. Another inmportant part of this
framework is the range of alternatives EPA will consider as possible cleanup options
This range reflects the principle that protection of human health and the environment can
be achieved through a variety of nethods, including treatnment, engineering and/or
institutional controls and through combi nati ons of such nethods. Today's rule reflects
the statutory preference for achieving protection of human health and the environnment
t hrough treatnent by enphasi zing the devel opnent of alternatives that enploy treatnent as
their principal element.

This framework for devel oping alternatives is one of the major changes to the 1985
NCP which called for the devel opnent of alternatives that do not attain, attain, and
exceed ARARs, as well as an off-site and no action alternative. The 1985 framework was
premi sed on the inplicit assunptions that alternatives would share the same ARARs and
that the ability to neet or exceed those requirenments corresponded to different |evels of
protection. Program experience has shown that while alternatives may share chem cal - and
| ocation-specific ARARs, generally each alternative will have a unique set of action-
specific requirements. Additionally, it is now clear that ARARs do not by thensel ves
necessarily define protectiveness. First, ARARs do not exist for every contam nant,
| ocation, or waste managenent activity that may be encountered or undertaken at a CERCLA
site. Second, in those circunstances where nmultiple contam nants are present, the
curmul ative risks posed by the potential additivity of the constituents may require
cl eanup levels for individual contam nants to be nore stringent than ARARs to ensure
protection at the site. Finally, determ ning whether a renedy is protective of human
health and the environnment al so requires consideration of the acceptability of any short-
termor cross-nedia inpacts that may be posed during inplementation of a renedial action

Anot her mmjor revision to the 1985 NCP pronul gated today is the establishment of
nine criteria used for the detailed analysis of alternatives that serve as the basis for
the renmedy sel ection decision. These nine criteria enconpass statutory requirenents
(specifically the long-termeffectiveness factors that nust be assessed under CERCLA
section 121(b)(1)(A-G), and include other technical and policy
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consi derations that have proven to be inportant for selecting anong renedia

alternatives. The various criteria have been categorized according to their functions in
the renedy sel ection process as threshold, balancing and nodifying criteria. This

desi gnati on denonstrates that protection of human health and the environnent will not be



conprom sed by other factors, including cost. Revisions also clarify that trade-offs
anong alternatives with respect to the long-termeffectiveness and permanence they afford
and the reductions in toxicity, mobility, or volune they achieve through treatnment are
the nost inportant considerations in the balancing step by which the renedy is selected

Name: Section 300.430(a)(1). Program goal, program managenent principles and
expect ati ons.

Proposed rule: The preanble to the proposed rule described management principles which
EPA intends to apply to the Superfund program and certain expectations regarding the
types of renedies that EPA has found to be nost appropriate for different types of waste
(53 FR 51422). These expectations were devel oped based on both the preferences and
mandat es expressed in CERCLA section 121 as well as EPA's practical experience in trying
to neet those preferences and mandates. The preanble declared EPA's intent to focus
avail abl e resources on selection of protective renedies that provide reliable, effective
response over the long-term The expectations envision treatnent of the principa
threats posed by a site, with priority placed on treating waste that is highly toxic
highly mobile, or liquid; and contai nment of waste contam nated at |ow |l evels, waste
technically infeasible to treat and | arge vol umes of waste

Also included in the expectations was the concept that contam nated ground waters
will be returned to their beneficial uses wherever practicable, within a tinmefrane that
is reasonabl e given the particular circunstances of the site. The preanble expl ained
that institutional controls could be used, as appropriate, to prevent exposures to
rel eases of hazardous substances during renedy inplenmentation and to suppl ement
engi neering controls. The preanble also stated that the use of institutional controls
shoul d not substitute for active response measures as the sole remedy unless such active
measures are determ ned not to be practicable

The preanble al so described three program managenent principles devel oped from
program experience to promote the efficiency and effectiveness of the renedi al response
process. The preanble stated EPA's intent to bal ance the desire of definitive site
characterization and alternatives analysis with a bias for initiating response actions
necessary or appropriate to elimnate, reduce or control hazards posed by a site as early
as possible. The preanbl e enphasized the principle of streanlining, which EPA would
apply in managi ng the Superfund program as a whole and in conducting individual renedia
action projects. The preanble explained that the bias for action and principle of
stream i ni ng nmay appropriately be considered throughout the life of a renedial project
but begin to be evaluated as site managenent planning is initiated. Site nanagenent
planning is a dynam c, ongoing and informal strategic planning effort that generally
starts as soon as sites are proposed for inclusion on the NPL and continues through the
RI/FS and renedy sel ection process and the renmedi al design and remedi al action phases, to
deletion fromthe NPL

Response to comments: EPA has placed the program goal, expectations, and managenent
principles into the rule in response to the strong support these principles received from
commenters. By including these in the rule, EPA believes the regulation better

articul ates the objectives of the program EPA also believes that placing themin the

rule itself will ensure that the principles and expectations, although not binding, wll
remain a part of the codified rule and will not nmerely be detached preanbl e | anguage
This will facilitate their use and identification by inplementing officials and the

public. Specific comments and changes to the rule are discussed bel ow.
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vol unes of |ow concentrations of material, or when the waste is very difficult to handle
and treat (e.g., mxed waste of wi dely varying conposition). Specific situations that
may limt the use of treatnment include sites where: (1) treatnent technol ogi es are not
technically feasible or are not available within a reasonable tinmeframe; (2) the
extraordi nary size or conplexity of a site makes inplenmentation of treatnent technol ogies
inmpracticable; (3) inplenentation of a treatment-based remedy would result in greater
overall risk to human health and the environment due to risks posed to workers or the
surroundi ng community during inplenentation; or (4) severe effects across environnmental
medi a resulting frominplenentati on would occur.

In addition, commenters agreed with EPA that solutions often will involve a
conbi nati on of nethods of providing protection, including treatnment and engi neering
controls and institutional controls. One comenter stated his belief that these
expectations embody the extent to which treatment can practicably be utilized in a
cost-effective manner on a site-specific basis.

Some commenters concluded that the presence of the expectations in the regulation
woul d enhance private party participation in cleanups by relieving the burden of
persuadi ng EPA in each situation that such expectations, or remedies consistent with the
expectations, are reasonable and in conpliance with CERCLA.

Anot her commenter, while supporting the expectations, expressed concern that the
regul ati on as proposed woul d not adequately ensure that the expectations would be
achi eved. EPA has concluded that the expectations will be of the npst use if maintained
as general principles to assist in flexible, site-specific decision-making. The
expectations may not be appropriate in all cases. By stating "expectations" rather than
issuing strict rules, EPA believes that critical flexibility can be retained in the
remedy sel ection process

This comenter and one other urged the addition of an expectation that treatnent
residual s and contanmi nated soils near health-based levels will be controlled through
contai nment rather than treatment. The two commenters recomended | anguage expressing
their views. Although EPA generally concurs with the suggested expectation, EPA has not
added this specific expectation to the rule. EPA believes the expectations in today's
rule generally address the types of waste nmentioned by this commenter

One commenter urged elimnation of the expectation that treatnent is less likely
to be practicable where sites have |arge volunes of |ow concentrations of material, or
where the waste is very difficult to handle and treat. This comenter argued that the
expectations conbined with the program managenment principle of streamining could be used
to avoid studying alternatives in detail and could provide industries with significant
incentives to ignore the "overarching mandate" to protect human health and the
environment. |In response, EPA does not intend or believe that the expectations will be
used to ignore practicable, protective alternatives. |In any event, EPA is required by
statute to select protective remedies, which may include those that involve treatnent
(preferred) and those that do not.

In essence, EPA interprets this conmenter's concern to be that renmedies that do
not enploy treatment cannot be protective of human health and the environment. Today EPA
confirms the statement in the preanble to the proposal that the overarching mandate of
the Superfund programis to protect human health and the environment fromthe current and
potential threats posed by uncontrolled hazardous waste sites. This mandate applies to
all renmedial actions and cannot be waived. Consistent with the program expectations, the



mandate for remedies that protect human health and the environment can be fulfilled
through a variety or combination of neans. These neans include the recycling or the
destruction, detoxification, or inmmobilization of contam nants through the application of
treatment technol ogies. Protection can also be provided in some cases by controlling
exposure to contam nants through engineering controls (such as contai nment) and/ or
institutional controls which prevent access to contam nated areas. However, consistent
with CERCLA, treatment remains the preferred method of attaining protectiveness, wherever
practicabl e.

3. Managenent principles. Mny comrenters urged greater enphasis on the program
managenment principles of a bias for action and stream ining that appeared in the preanble
to the proposed rule. These commenters generally believe application of these principles
woul d expedite cl eanups and maxi m ze reductions in risks to human health and the
envi ronment .

Many commenters advocated applying the streanmlining principle to screen
unnecessary/ duplicative/inpracticable renedial action alternatives and to ensure that the
detail of the RI/FS for a site is commensurate with the overall risk posed by the site
Several conmmenters stated that an application of the bias for action principle would
encourage early action to prevent further migration of contam nation pending the
conpl eted renedi al action. Consistent with this principle, a commenter suggested
revising the first sentence of " 300.430(a) to state that the purpose of the renedia
action process is to reduce risk "as soon as site data and information make it possible
to do so." EPA agrees with this recomendati on and has added this | anguage in a new
second sentence in " 300.430(a).

EPA has incorporated the program managenment principles into today's rule in
response to the supportive comrents received. EPA believes placenent of these principles
into today's rule pronotes making sites safer and cl eaner as soon as possible
controlling acute threats, and addressing the worst problens first

One commenter argued that EPA |lacks the requisite statutory authority to

pronul gate principles such as a bias for action. |In response, EPA was given considerable
di scretion in CERCLA section 104(a)(1) to decide what action to take in response to
rel eases of hazardous substances. |In the NCP, EPA has set out provisions for taking

various types of rempval and renmedial actions. Thus, it is clearly within EPA's

di scretion to decide how to bal ance the need for pronpt, early actions, against the need
for definitive site characterization. The bias for pronpt action is wholly consistent
with Congress' concern that CERCLA sites be addressed in an expeditious manner. | ndeed
in CERCLA section 121(d)(4)(A), Congress specifically contenplated early or interim
actions, by allowi ng EPA to waive ARARs in such cases. Further, a bias for action is
consi stent with EPA's | ong-standing policy of responding by distinct operable units at
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sites as appropriate, rather than waiting to take one consolidated response action. The
1985 NCP originally codified this policy that renedi al actions may be staged through the
use of operable units.

EPA received coments urging the Agency to strengthen its conmitnment to early site
action through expanded use of renoval actions at NPL sites without foreclosing nore
extensive renedi al actions. In response, EPA encourages the taking of early actions
under renoval or renedial authority, to abate the immediate threat to human health and



the environnent. Early actions using remedial authorities are initiated as operable
units. In deciding between using removal and remedial authorities, the | ead agency
shoul d consider the following: (i) the criteria and requirenments for taking renoval
actions in today's rule; (ii) the statutory limtations on renmoval actions and the
criteria for waiving those limtations; (iii) the availability of resources; and (iv) the
urgency of the site problem

EPA expects to take early action at sites where appropriate, and to renedi ate
sites in phases using operable units as early actions to elimnate, reduce or control the
hazards posed by a site or to expedite the conpletion of total site cleanup. |n deciding
whether to initiate early actions, EPA nust balance the desire to definitively
characterize site risks and analyze alternative renmedi al approaches for addressing those
threats in great detail with the desire to inplenent protective neasures quickly.

Consi stent with today's management principles, EPA intends to performthis balancing with
a bias for initiating response actions necessary or appropriate to elimnate, reduce, or
control hazards posed by a site as early as possible. EPA pronotes the

responsi veness and efficiency of the Superfund program by encouraging action prior to or
concurrent with conduct of an RI/FS as information is sufficient to support renedy

sel ection. These actions may be taken under renoval or renmedial authorities, as
appropriate

To inplement an early action under renmedial authority, an operable unit for which
an interimaction is appropriate is identified. Data sufficient to support the interim
action decision is extracted fromthe ongoing RI/FS that is underway for the site or
final operable unit and an appropriate set of alternatives is evaluated. Few
alternatives, and in some cases perhaps only one, should be developed for interim
actions. A conpleted baseline risk assessnent generally will not be available or
necessary to justify an interimaction. Qualitative risk information should be organized
that denmonstrates that the action is necessary to stabilize the site, prevent further
degr adation, or achieve significant risk reduction quickly. Supporting data, including
risk information, and the alternatives analysis can be docunmented in a focused RI/FS
However, in cases where the relevant data can be summmarized briefly and the alternatives
are few and straightforward, it may be adequate and nore appropriate to docunent this
supporting information in the proposed plan that is issued for public comment. This
information should also be summarized in the ROD. \While the documentation of interim
action decisions my be nore streamined than for final actions, all public, state, and
natural resource trustee participation procedures specified elsewhere in this rule nust
be followed for such actions.

Several commenters endorsed placing the expectations and managenent principles
into the rule to avoid collection of unnecessary data and eval uati on of too wi de a range
of alternatives. Wthout providing a specific exanple, a commenter noted that many past
Superfund cl eanups have experienced the opposite of a bias for action by including
unnecessary and costly data collection and report preparation w thout reaching
concl usi ons on the recommended site remediation

EPA agrees that site-specific data needs, the evaluation of alternatives and
document ati on of the selected remedy should reflect the scope and conplexity of the site
probl ems being addressed. This principle, derived fromthe stream ining principle
di scussed in the preanble to the proposal, has been incorporated into today's rule. The
goal , expectations, and management principles incorporated into the rule, pronote the
tailoring of investigatory actions to specific site needs.



On a project-specific basis, reconmendations to ensure that the RI/FS and renedy
sel ection process is conducted as effectively and efficiently as possible include

1. Focusing the remedial analysis to collect only additional data needed to
devel op and evaluate alternatives and to support design

2. Focusing the alternative devel opment and screening step to identify an
appropriate number of potentially effective and i nplenmentable alternatives to be anal yzed
in detail. Typically, a limted nunber of alternatives will be evaluated that are
focused to the scope of the response action planned

3. Tailoring the I evel of detail of the analysis of the nine evaluation criteria
(see below) to the scope and conplexity of the action. The analysis for an operable unit
may well be less rigorous than that for a conprehensive renedial action designed to
address all site problems.

4. Tailoring selection and docunentation of the renedy based on the limted scope
or conplexity of the site problem and renedy.

5. Accelerating contracting procedures and col |l ecting sanples necessary for
remedi al design during the public comment period.

Al t hough the level of effort and extent of analysis required for the RI/FS will
vary on a site-specific basis, the procedures for renedy selection do not vary by site
The | ead agency is responsible for nmeeting procedural requirenents, including support
agency participation, soliciting public conment, devel oping an adm ni strative record, and
preparing a record of decision

A nore stream ined analysis during an RI/FS may be particularly appropriate in the
foll owi ng circumstances

1. Site problens are straightforward such that it would be inappropriate to
develop a full range of alternatives. For exanple, site problens may only involve a
single group of chemicals that can only be addressed in a limted nunber of ways, or site
characteristics (e.g., fractured bedrock) may be such that avail able options are linmted

To the extent that obvious, straightforward problens exist, they may create
opportunities to take actions quickly that will afford significant risk reduction

2. The need for pronmpt action to bring the site under initial control outweighs
the need to exanmne all potentially appropriate alternatives.

3. ARARs, guidance, or program precedent indicate a |imted range of appropriate
response alternatives (e.g., PCB standards for contam nated soils, Superfund Drum and
Tank Gui dance, Best Denonstrated Avail abl e Technol ogy (BDAT) requirenents)

4. Many alternatives are clearly inpracticable for a site fromthe outset due to
severe inplenmentability problems or prohibitive costs (e.g., conplete treatnent of an
entire large municipal landfill) and need not be studied in detail

5. No further action or extrenely limted action will be required to ensure
protection of human health and the environnent over time. This situation will nopst often
occur where a rempval measure previously has been taken.
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Comments varied in their support for the proposed formalization of the operable
unit concept. Sone comrenters encouraged EPA to nmake full use of the operable unit
concept because it could prevent the worsening of sonme site problems. Other conmmenters
argued agai nst the use of operable units, stating that Congress intended cl eanups to
focus on sites, not on artificial subdivisions of sites.

The 1985 NCP originally codified the concept that remedi al actions may be staged
through the use of operable units (former NCP ® 300.68(c)). Operable units are discrete
actions that conprise incremental steps toward the final remedy. Although EPA agrees
that total site renediation is the ultimte objective, often it is necessary and
appropriate, particularly for conplex sites, to divide the site or site problens for
effective site nanagement and early action. Operable units may be actions that
conpl etely address a geographical portion of a site or a specific site problem (e.g.
druns and tanks, contam nated ground water) or the entire site. They nmay include interim
actions (e.g., punping and treating of ground water to retard plune mgration) that nust
be followed by subsequent actions which fully address the scope of the problem (e.g.
final ground water operable unit that defines the renediation level and restoration
timeframe). Such operable units may be taken in response to a pressing problemthat will
worsen if not addressed, or because there is an opportunity to undertake a limted action
that will achieve significant risk reduction quickly. Consistent with the bias for
action principle in today's rule, EPA will inplenment remedial actions in phases as
appropriate using operable units to effectively manage site problens or expedite the
reduction of risk posed by the site

One comment er perceived operable units as a source of inefficiency. This

commenter criticized the extended investigative activities associated with the production
of nmultiple and overl apping RI/FSs on operable units for a single site. The comrenter
advocated conpletion of RI/FSs within eighteen nonths, absent unusual conditions, and
inmpl ementing operable units only where necessary to reduce an imediate risk to human
health and the environment. This latter point was supported by another conmenter who
feared that use of an operable unit nay provide a false inpression that the project is
progressing rapidly and may result in greater cost due to duplication of work

In response, EPA has established as a matter of policy the goal of conpleting
RI/FSs (i.e., through ROD signature) generally within 24 nonths after initiation. EPA
agrees that duplication of efforts on RI/FSs should be avoi ded. However, EPA supports
the operable unit concept as an efficient method of achieving safer and cl eaner sites
more quickly while striving to inplement total site cleanups. Although the selection of
each operable unit nust be supported with sufficient site data and alternatives anal yses
EPA allows the ROD for the operable unit to use data and anal yses collected from any
RI/FS perfornmed for the site. No duplication of investigatory or analytical efforts
shoul d occur when selecting an operable unit for a site

Al t hough supporting the operable unit concept, one comrenter argued that unless

EPA alleviates the adm nistrative burdens placed on an operable unit, no bias for action
will be realized. Another commenter requested clarification of the procedures required
to support the initiation of action prior to conpletion of the RI/FS for the entire site
This comenter cautioned EPA that encouragenent of early action could result in actions
bei ng taken without a proper understanding of the site. According to a different
commenter, application of the streamining principle could result in additional and
unnecessary costs to potential responsible parties by accelerating contracting procedures



and coll ecting sanples necessary for remedial design during the public comment period on
the RI/FS and proposed plan. This commenter feared that the sanples taken before renedy
sel ection may prove irrelevant to the final selected renedy.

Simlarly, sone comrenters requested gui dance on operable units and nore
specificity on inplenenting the stream ining concept. Sone comrenters suggested phased
RI/FSs and limting the collection of data. One comenter added that a properly
i npl emented stream i ning approach could result in a more focused RI/FS and would m nin ze
the collection of unnecessary data. This commenter cautioned, however, that poorly
inpl emented stream ining could result in insufficient data upon which to base renedy
sel ection, shortened tine frames for settlenent discussions, or actions that are
inconsistent with later renedial actions. [In addition, another comrenter noted that
docunmentation for the renedial action nust be sufficient to support a |egal challenge

EPA acknow edges that the program managenent principles in today's rule are
neither binding nor appropriate in every case; they nust be applied as appropriate. The
stream ining principle supports data collection and alternatives anal yses comensurate
with the scope and conplexity of the site problem being addressed. The principles focus
site investigations and alternatives anal yses while nmaintaining the requirenent that
sufficient information be obtained for sound decision-nmaking. The ROD for an interim
remedy i nplenmented as an operable unit does not necessarily require a separate RI/FS but
instead can summarize data collected to date that supports that decision. This procedure
provi des an adequate basis on which to select an interimremedy and thus safeguards
agai nst taking premature action and avoids duplication anong RI/FSs perforned for the
site. For guidance on docunenting renmedi al action decisions, including operable units
see the Interim Final Guidance on Preparing Superfund Decision Docunments (June 1989
OSWER Directive 9355.3-02).

Some commenters focused on interimactions, inplemented as operable units. These
commenters stressed the inportant role of interimaction operable units in furthering the
bias for action. According to these commenters, EPA's bias for action should be codified
in the regulation to comunicate that interim measures may be a legitimte conmponent of
the renedy sel ection process. Another comenter agreed that greater enphasis is needed
on the inportance of interim measures and added that these interimnmeasures should be
consistent with the renedial solution |likely to be selected

EPA encourages the inplementation of interim action operable units, as
appropriate, to prevent exposure or control risks posed by a site. Further actions wll
be taken at the site, as appropriate, to elinmnate or reduce the risks posed. EPA is
adding to today's rule a statement to clarify that operable units, including interim
action operable units, must neither be inconsistent with nor preclude inplenentation of
the expected final renedy.

One commenter supported the use of interim neasures, when appropriate, and argued
that the inplenmentation of these measures should not be made contingent on the selection
of a final remedy. According to this comenter, the RI/FS process should consider the
interimaction as one of the possible renedial alternatives to achieve the long-termsite
goals. Simlarly, another commenter stated that it strongly believes that EPA shoul d use
its available funds to achieve cleanup at
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the greatest nunmber of sites, thereby saving resources and reducing overall risks, rather



than trying to attain extrenely low levels of risk at a smaller nunber of sites

VWile the bias for action pronmotes nultiple actions of limted scale, the
program s ultimate goal continues to be to inplement final remedies at sites. The
scoping section of today's rule has been amended to nake clear that the | ead agency shal
conduct strategic planning to identify the optiml set and sequence of actions necessary
to address the site problems. Such actions may include, as appropriate, renoval actions
interimactions and other types of operable units. Site managenent planning is a
dynam c, ongoing, and informal strategic planning effort that generally starts as soon as
sites are proposed for inclusion on the NPL and continues through the RI/FS and renedy
sel ection process and the renedi al design and renmedi al action phases, to deletion from
t he NPL.

This strategic planning activity is the means by which the | ead and support
agenci es determ ne the types of actions and/or analyses necessary or appropriate at a
given site and the optimal tim ng of those actions. At the RI/FS stage, this effort
invol ves review of existing site information, consideration of current and potenti al
risks the site poses to human health and the environnment, an assessment of future data
needs, understanding of inherent uncertainties in the process, priorities anmong site
probl ems and the program as a whole, and prior program experience. The focus of the
strategic planning is on taking action at the site as early as site data and information
meke it possible to do so

Final rule: Today's rule includes at " 300.430(a)(1) EPA's goal for remedial actions to
protect human health and the environment, maintain that protection over time, and

m nimze the ampunt of untreated waste. |In addition, the rule also sets out expectations
regarding the extent to which treatnent is likely to be practicable for certain types of
situations and problens frequently encountered by the Superfund program These
expectations place priority on treating materials that pose the principal threats at a
given site. The expectations also acknow edge that certain technol ogical, econom c, and
inmpl ementation factors make treatnent inpracticable for certain types of site problens
and that other types of controls nmay be nost effective in these situations. The bias for
action and streamining principles are also printed in the rule.

Name: Section 300.430(a)(1). Use of institutional controls

Proposed rule: Proposed " 300.430(e)(3)(ii) directed that, as appropriate, one or more
alternatives shall be devel oped that are based on engi neering controls, such as
cont ai nment that prevents exposure to hazardous substances, and, as necessary,
institutional controls, which limt human activities at or near facilities, to protect
health and environment and assure continued effectiveness of response. The preanble to
the proposed rule gave "expectations" for remedies, explaining that institutiona
controls may be used as a supplenment to engineering controls over time but should not
substitute for active response nmeasures as the sole remedy unl ess active response
measures are not practicable, as determ ned based on the bal ancing of the trade-offs
anong alternatives that is conducted during the selection of the remedy. (53 FR 51423).

Response to conments: Several comrenters supported the proposal as is, pointing out that
there are situations where institutional controls can be a primary conponent of renedial

action either because treatnment is not practicable (as for large volunes of lowtoxicity
waste) or because natural attenuation will restore a resource in the sane tinme as active
remedi ation




Several other commenters disagreed with the proposal because they believe that
institutional controls are not reliable and are not permtted under the statute as
active, permanent remedi es, except under limted circunmstances. One commenter maintained
that institutional controls should never be used except as an interimneasure. Another
commenter felt that use of institutional controls as the sole remedy could lead to
institutionalized pollution, and should only be used if state ARARs are not violated or
cleanup is not feasible. Simlarly, one commenter feared that the proposal could lead to
well restriction areas or the like; the comenter also asserted that only state or |oca
governments, not EPA, have the authority to restrict water use

EPA agrees that institutional controls should not substitute for nore active
response neasures that actually reduce, mninm ze, or elimnate contam nation unless such
measures are not practicable, as determ ned by the remedy selection criteria. Exanples
of institutional controls, which generally limt human activities at or near facilities
wher e hazardous substances, pollutants, or contam nants exist or will remain on-site
include | and and resource (e.g., water) use and deed restrictions, well-drilling
prohi bitions, building permits, and well use advisories and deed notices. EPA believes,
however, that institutional controls have a valid role in remediation and are all owed
under CERCLA (e.g., section 121(d)(2)(B)(ii) appears to contenplate such controls)
Institutional controls are a necessary suppl ement when some waste is left in place, as it
is in nost response actions. Also, in sonme circunstances where the bal anci ng of trade-
of fs anong alternatives during the selection of remedy process indicates no practicable
way to actively renediate a site, institutional controls such as deed restrictions or
wel |l -drilling prohibitions are the only means available to provide protection of human
health. MWhere institutional controls are used as the sole renmedy, special precautions
must be nade to ensure that the controls are reliable. Further, recognizing that EPA may
not have the authority to inplenent institutional controls at a site
" 300.510(c) (1) has been revised to require states to assure that institutional controls
inmpl emented as part of the remedial action are in place, reliable and will remain in
place after initiation of operation and naintenance (see preamble to " 300.510(c) (1),
"State assurances").

Several other commenters recommended revisions to enlarge the scope or
availability of institutional controls. These conmmenters wanted the rule to allow
institutional controls to be used as a key conponent of a remedy whenever they provide
simlar protection to treatnent or other active renedies at much |ower cost. The
commenters suggested that such controls nmay be the only cost-effective, practicable
remedy at small, isolated, and stable sites, and that such controls would be viable at
many federal facilities

EPA di sagrees with suggested revisions to the NCP that would expand or encourage
the use of institutional controls in lieu of active remedi ati on measures. CERCLA section
121 states Congress' preference for treatnment and pernmanent renedi es, as opposed to
sinply prevention of exposure through | egal controls. The evaluation of the nine
criteria (" 300.430(f)(1)(ii)), including cost and other factors, determ nes the
practicability of active nmeasures (i.e., treatment and engineering controls) and the
degree to which institutional controls will be included as part of the renmedy.

Several commenters suggested that institutional controls be given a nmore explicit
role in the rule through providing criteria for their use, explicitly
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allowing for their use in interimactions, or providing that remedies with institutiona
controls be considered in the detailed analysis. EPA believes that the discussion of an
expectation concerning institutional controls in the rule is the appropriate |evel of
detail for guidance in the NCP. Additional, nmore specific guidance may be devel oped
later, if necessary.

Final rule: EPA has added an expectation on use of institutional controls in *
300.430(a)(1)(iii)(D). EPA is promulgating
" 300.430(e)(3)(ii) as proposed

Nanme: Section 300.430(b). Scoping

Existing rule: The 1985 NCP incorporated the scoping section within the renedia
investigation (RI) section of the rule

(" 300.68(e)). Under that section, scoping served as a basis for requesting funding for
removal actions and for the remedial investigation and feasibility study (RI/FS). The
initial analysis performed in scoping indicates the extent to which the release or threat
of release may pose a threat to public health or welfare or the environnment, indicates
the types of renoval neasures and/or renmedi al measures suitable to abate the threat, and
establishes priorities for inplementation. A prelimnary determ nation of ARARs also is
performed at this stage.

Proposed rule: As proposed, the purpose of scoping is to define nore specifically the
type and extent of investigative and anal ytical studies that are appropriate for a given
site. Scoping entails formal planning for both the RI and FS. The proposal separated
the scoping section fromthe RI section to which it was attached under the 1985 NCP. EPA
separated these sections in the proposal to highlight the workplan devel opnment process
and the devel opnent of other project plans (such as the sanpling and analysis plan, the
health and safety plan, and the comunity relations plan) that occurs in the scoping

st age.

During scoping, a conceptual understanding of the site is established by
considering in a qualitative manner, the sources of contam nation, potential pathways of
exposure and potential receptors. The identification of potential ARARs and other
criteria, advisories and guidance to be considered will begin during scoping as |lead and
support agencies initiate a dial ogue on potential requirements. The main objectives of
scoping are to identify the types of decisions that need to be made, to determi ne the
types (including quantity and quality) of data needed, and to design efficient studies to
coll ect these data. The scope and detail of the investigative studies and alternative
devel opment and anal ysis should be tailored to the conplexity of site problens.

Response to comments: One commenter enphasized that aggressive scoping should be
encouraged to ensure appropriate streamining of the RI/FS. Another urged EPA to

hi ghli ght the scoping process in the preanble or in the rule itself. Another comenter
agreed with EPA's view of scoping as an inportant first step in the RI/FS process, but
recomended devel opnent of project plans less formal and | engthy than those currently
used in the Superfund program

In response, EPA has incorporated into today's rule the principles of streamining
and a bias for action. These general principles are to be considered in scoping to
assist in defining the principal threats posed by the site and to identify |ikely



response scenarios and potentially applicable technol ogies and operable units. EPA has
hi ghl i ghted scoping by separating it fromthe text describing the RI and by specifically
referencing scoping in the new goal and expectations section of today's rule. EPA

beli eves the principles and expectations pronote the devel opnent of docunents, including
proj ect plans, comensurate with the scope and conplexity of the site problens being
addr essed.

One commenter argued that the | ead agency or contractors scoping a project should
be directed to consult with PRPs or other inforned private sector sources about
potentially applicable technol ogies, and give this information serious consideration

This commenter suggested the follow ng | anguage be added to the rule: "In scoping the
project, the |l ead agency shall solicit relevant information from PRPs or other private
interests that may be in a position to provide substantive assistance." This comenter

woul d then add a statenment requiring the | ead agency to consider such information

Al t hough the suggested | anguage has not been incorporated into today's rule, EPA
encourages the early participation of PRPs and the public during scoping and throughout
the RI/FS process. To the extent PRPs are known to the | ead agency during scoping and a
di al ogue is occurring among the parties, the PRPs have the opportunity to participate in
the planning activities and suggest and evaluate for thensel ves technol ogi es worthy of
consideration for site inplenmentation. For exanple, during scoping, PRPs can participate
in a "technical advisory comrttee," which gathers expertise on the site conditions and
provi des substantive assistance to the |ead agency. |In addition, the workplan for a site
begins the adm nistrative record, which is available for review by the public, including
PRPs. PRPs and the public can also present information and issues at public neetings
EPA believes it would be inappropriate to establish in the NCP an absol ute requirenment
that the | ead agency solicit and consider information provided by PRPs. The |ead agency
must retain the discretion to deternmine the scope and quality of information to be
col l ected and eval uat ed.

Several commenters stressed the inportance of early coordination with natura
resource trustees, noting that valuable technical assistance can be obtained through such
comuni cati on. One comrenter offered the opinion that it would be beneficial and cost-
effective if EPA and the natural resource trustees worked together on the design of the
Rl / FS sanpling and analysis plan. To this end, the commenter suggested that *

300. 430(b) (5) and (b)(6) of the proposed rule be reversed, so that notification conmes
before the devel opnent of the plans. Sone comrenters urged coordination of natura
resource damage assessnents and response actions, arguing that significant funds may be
saved if opportunities to analyze and assess natural resources are not |ost during early
study and cl eanup activities.

In response, EPA agrees that close comrunication and coordination with trustees
for natural resources affected or potentially affected by the rel ease of hazardous
substances fromthe site is essential. (See Subpart G for details on the designation and
role of natural resource trustees.) EPA agrees with the commenter's suggestion to
reverse the order of the sections nunmbered 300.430(b)(5) and (b)(6) in the proposal
Today's rule places the notification section (now
" 300.430(b) (7)) before the section providing for the devel opnent of certain plans (now *
300.430(b)(8)). EPA agrees that coordination with the trustees during the conduct of the
natural resource damage assessments and response actions is productive. However,
al though a trustee may be responsible for certain natural resources affected or
potentially affected by a release, the | ead agency retains the responsibility for
managi ng activities at the site



Final rule: Proposed " 300.430(b) is revised as follows:

1. EPA is clarifying certain aspects of the scoping phase in the rule to better
reflect the objective of each activity. Section 300.430(b) of the rule clarifies the
devel opment of a conceptua
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under standi ng of the site, the identification of operable units, the identification of
data quality objectives, and the devel opnent of the field sanpling plan and quality
assurance project plan. |In addition, the elenments of the scoping phase have been
reordered to better reflect that the timng of coordination with natural resource
trustees may influence the devel opnent of sanpling plans. This clarification does not
refl ect a change in the scope or function of the scoping process

2. Proposed " 300.430(b)(6) is renumbered as " 300.430(b)(7) and is revised as
follows (see preamble discussion on " 300.615 for explanation):

I f natural resources are or may be injured by the release, ensure that state and federa
trustees of the affected natural resources have been notified in order that the
trustees may initiate appropriate actions, including those identified in Subpart G
of this Part. The | ead agency shall seek to coordinate necessary assessnents,
eval uations, investigations, and planning with such state and federal trustees

Name: Section 300.430(d). Renedial investigation

Existing rule: The 1985 NCP states in " 300.68(d) that an RI/FS shall be undertaken, as
appropriate, to determ ne the nature and extent of the threat presented by the rel ease
and to eval uate proposed remedies. This includes sanpling, nonitoring, exposure
assessnment, and gathering data sufficient to determ ne the necessity for and proposed
extent of the remedial action

Section 300.68(e) of the 1985 NCP specifically discusses characterization of

response actions during the RI. This process consists of exam ning avail able information
to determ ne the type of response that may be needed to remedy the release. Initial
anal ysis shall indicate the extent to which the release or threat of release may pose a

threat to human health or the environnment, indicate the types of renpval neasures and/or
remedi al nmeasures suitable to abate the threat, and set priorities for inplenentation of
the nmeasures. The 1985 NCP al so includes an extensive |ist of factors that should be
considered in characterizing and assessing the extent to which the rel ease poses a
threat. These factors are also used to support the analysis and design of potenti al
response actions.

Proposed rule: The proposed rule separates the discussions, although not the

inmpl ementation, of the RI and FS, and further separates project scoping fromthe R

di scussion to highlight the workplan devel opnent process, which addresses both the Rl and
FS. The purpose of the R, as stated in the proposed NCP, is to collect data necessary
to adequately characterize the site for the purpose of renmedy selection. Site
characterization may be conducted in one or nore phases to focus sanpling efforts and
increase the efficiency of the investigation. Site characterization activities are to be
fully integrated with the devel opment and eval uation of alternatives in the FS. To



characterize the site, the | ead agency conducts field investigations and a baseline risk
assessnment, and initiates treatability studies, as appropriate. The proposed NCP
included a list of factors that are to be considered to characterize and assess the
extent to which the rel ease poses a threat to human health or the environment or to
support the analysis and design of potential response actions (53 FR 51504). This list
of factors, while less detailed than the 1985 NCP, is intended to be nore inclusive
depending on the site-specific needs. The results of the baseline risk assessnment
conducted as part of the RI (which includes exposure assessnment, toxicity assessment, and
ri sk characterization conponents) help establish acceptable exposure levels for use in
devel oping renmedi al alternatives in the FS. Treatability studies are initiated to assess
the effectiveness of treatment technol ogies that may be used as renedial alternatives on
site waste. ARARs and, as appropriate, other pertinent advisories, criteria, or guidance
related to the location of the site or contami nants present are also to be identified
during the R

Response to comments: Several comenters addressed Rl site characterization issues
One comrent er suggested adding the review of state files and the subpoena of conpany
files during the RI to enhance site characterization. |In response, EPA notes its
comm tment to the consideration of the best and npbst appropriate information avail abl e
for site characterization and will review state files and require the production of
conpany files as necessary for a site

Anot her commenter recommended an alternative approach to RIs for sites with
ground-wat er contam nation (the "transport quantification" approach). Under the
transport quantification approach, environmental sanpling would be phased after the
cont am nant transport flow paths and nechani sms are evaluated. Transport quantification
anal ysis requires a thorough evaluation of all data available at that tine. According to
the conmrenter, the prior quantification and predictive analysis of transport nechani sms
may allow nore realistic and accurate estinmtes of actual and potential exposure
concentrations. Additionally, the commenter voiced concern over inappropriate
investigative methods used in drilling of ground-water monitoring wells and soil gas
moni tori ng

In response, EPA recognizes the nerits of the suggestions and observati ons made by
the commenter. However, EPA believes that technical decisions on which nodel or
investigation technique is best suited to a site is better left to guidance rather than a
rule. Of course, EPA may decide to use a transport quantification approach, even if it
is not formally included in the NCP. EPA will consider the merits of the approach
recomended by the commenter with respect to the goals and limtations of the program
EPA is considering nmethods to nodify investigation of ground-water aquifers to allow nore
efficient renmediation of ground water. EPA is investigating vertical variations in
hydraulic conductivity, nethods to account for contam nant adsorption, and methods to
utilize geophysical techniques, in addition to specific investigation of paranmeters that
may affect monitoring and punp/treatnment of ground water, such as screen length. As new
informati on beconmes available, it will be incorporated into the inplenmentation of the RI.

In response to comments raised about drilling of ground-water wells through
di sposal areas, EPA acknow edges that drilling through waste may not be appropriate in
sone situations. However, at certain sites, it may be necessary to drill through disposa
areas. In these cases, EPA is aware of the potential hazards associated with drilling
t hrough wastes and takes precautions, such as casing the wells and nmonitoring the wel
depths, to ensure that the wells do not becone a conduit for the spread of contam nation
to other aquifers. As to the comment that soil gas nonitoring is an inappropriate



investigative technique, EPA states that EPA research | aboratories are currently studying

soil gases and their relation to ground-water contam nation. EPA will use the results of
these investigations to nmodify existing practices in ground-water investigations, if
appropriate. Interested nmenbers of the public may conmment on the use of such methods on

a site-specific basis during the public coment period on the proposed plan, or they may
rai se such issues at appropriate tines after the initiation of the adm nistrative record

Final rule: In order to clarify some ambiguities in the proposed rule and to
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respond to the above-described and other coments, EPA is naking certain mnor changes to
the wording in " 300.430(d) of the rule. Field investigations to assess the nature and
extent to which these rel eases pose a threat are enphasized in the clarifications to the
rul e.

Name: Section 300.430(d). Renedial investigation -- baseline risk assessnent.

Proposed rule: As part of the renmedial investigation, the baseline risk assessment is
initiated to determ ne whether the contam nants of concern identified at the site pose a
current or potential risk to human health and the environment in the absence of any
remedi al action. It provides a basis for determ ning whether renmedial action is
necessary and the justification for perform ng renedial actions. The Superfund baseline
ri sk assessnment process nmay be viewed as consisting of an exposure assessment conmponent
and a toxicity assessment conponent, the results of which are conmbined to devel op an
overal |l characterization of risk. As indicated above, these assessments are site-
specific and therefore may vary in the extent to which qualitative and quantitative

anal yses are utilized, depending on the conplexity and particular circunstances of the
site, as well as the availability of pertinent ARARs and other criteria, advisories or
gui dance.

During risk characterization, chem cal-specific toxicity information, combined
with quantitative and qualitative information fromthe exposure assessment, is conpared
to nmeasured |l evels of contam nant exposure levels and to |evels predicted through
environmental fate and transport nodeling. These conparisons detern ne whether
concentrations of contaminants at or near the site are affecting or could potentially
affect human health or the environment. Results of this analysis are presented with al
critical assunptions and uncertainties so that significant risks can be identified

Response to conmments: One commenter requested clarification on the purpose of risk
assessnment in the Superfund program especially the baseline risk assessnent. EPA
responds that the purpose of risk assessnent in the Superfund programis to provide a
framework for developing risk information necessary to assist decision-making at renedia
sites. Risk assessnment provides a consistent process for evaluating and docunenti ng
threats to human health and the environment posed by hazardous material at sites. One
specific objective of the risk assessnment is to provide an analysis of baseline risk
(i.e., the risks that exist if no remediation or institutional controls are applied to a
site). The results of the baseline risk assessnent are used to determ ne whether

remedi ation is necessary, to help provide justification for perform ng remedial action
and to assist in determ ning what exposure pathways need to be renedi ated. The baseline
ri sk assessnment has al so superseded the endangernment assessnment, because the two have the
sane goal, function, and nethodol ogy.




A second nmajor objective of risk assessnent in Superfund is to use the risks and
exposure pathways devel oped in the baseline risk assessment to target chem ca
concentrations associated with levels of risk that will be adequately protective of human
health for a particular site (i.e., renediation goals). A simlar process is used to
assess threats to ecosystens and the environment and to devel op renmedi ati on goal s based
on risk to the environment. The identification of ARARs is not the purpose of the
baseline risk assessnment, as reconmended by one commenter. The identification of ARARs
is a separate part of the RI, because many ARARs are not directly risk related
Nevert hel ess, ARARs shoul d be addressed consistently in the baseline risk assessnent, the
RI/FS, and renmedy selection

Some commenters supported EPA's use of site-specific risk assessnments because, in
their view, such assessments nore accurately reflect the variety of site conditions
Several conmments, however, argued agai nst use of a site-specific risk assessnent to
eval uate baseline risks and to establish remediation goals. One commenter stated that
EPA shoul d be applying either ARARs or a generic set of nationally applicable contam nant
concentration standards at all sites to ensure consistent and uniform cl eanup deci si ons.

This comenter also felt that the use of site-specific risk assessnents was illegal and
served only to confuse the public about the basis for decisions to protect human health
and the environment.

EPA agrees with the comenter and applies ARARs consistently at sites nationw de
as appropriate to devel op renedi ati on goals. However, ARARs generally do not provide an
adequate basis on which to determne site risks, which are conplex and often cannot be
reduced to a single nunber. Further, EPA notes that CERCLA requires that all Superfund
remedi es be protective of human health and the environnent but provides no guidance on
how this determnation is to be made other than to require the use of ARARs as
remedi ati on goals, where these ARARs are related to protectiveness. Under CERCLA (as
under other environnmental statutes), EPA relies heavily on information concerning
contam nant toxicity and the potential for human exposure to support its decisions
concerning "protectiveness." EPA's risk assessnent methods provide a framework for
considering site-specific information in these areas in a |ogical and organi zed way. EPA
agrees that a uniform process should be used to develop risk assessnents and cl eanup
level s. EPA disagrees with the comenter who advocates national cleanup standards
however, because the specific concentrations devel oped for one site may not be
appropriate for another site because of the nature the site, the waste, and the potentia
exposures as noted above. |f EPA does identify situations in which uniform nationa
standards under CERCLA appear to be feasible and appropriate, it may decide to devel op
such standards.

The decision to performsite-specific risk assessnments is consistent with CERCLA
section 104(i)(6), which requires the ATSDR to perform health assessnents for facilities
on the proposed and final NPL. As explained in section 104(i)(6)(F), these health
assessnments shall include assessnments of the "potential risk" to human health posed by
"individual sites", based on such site-specific factors as the "nature and extent of
contam nation" and the "existence of potential pathways of human exposure."

EPA recogni zes the | ogi cal advantages of establishing consistent prelimnary
remedi ati on goals at sites where contam nation and exposure considerations are simlar.
To the degree possible, EPA nmakes use of chemical -specific ARARs in determ ning
remedi ati on goals for Superfund sites. However, because these standards are established
on a national or state-w de basis, they may not adequately consider the site-specific



contami nation or the cumul ative effect of the presence of nultiple chemcals or multiple
exposure pathways and, therefore, are not the sole determ nant of protectiveness

EPA does agree that a uniform process should be used to develop risk assessnents
and cl eanup levels. To inprove program efficiency and consistency, EPA is providing
extensi ve gui dance for characterizing site-specific risks and identifying prelimnary
remedi ati on goals to protect human health and the environnment in two
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gui dance docunents: "Risk Assessnent CGuidance for Superfund: Human Heal th Eval uation
Manual , Part A" No. 9285.701A, July 1989 (Interim Final) and the "Ri sk Assessnent

Gui dance for Superfund Volume |I: Environnmental Evaluation Manual ," EPA/ 540/ 1-89/001
March 1989 (Interim Final) hereafter referred to as risk assessnment guidance. The "Human
Heal th Eval uati on Manual" is a revision of the "Superfund Public Health Eval uation
Manual " (October 1986) and al so replaces the "Endangernment Assessnent Handbook."

EPA recei ved many comments on the methodol ogy EPA uses to conduct site-specific
ri sk assessments. EPA conducts an exposure assessnent to identify the magnitude of
actual or potential human or environmental exposures, the frequency and duration of these
exposures, and the routes by which receptors are exposed. This exposure assessnent
includes an evaluation of the likelihood of such exposures occurring and provides the
basis for the devel opnent of acceptabl e exposure |evels.

Some commenters wanted specific clarification of the meaning of the "reasonable
mexi mum exposure scenari 0" and how it is to be used. Sone said that the nmethodol ogy
results in overstated and unrealistic risks and that the procedures provide significantly
bi ased estimates of risks that are several orders of magnitude greater than actual risks

Several conmenters argued that not only did the risk assessment nethodol ogy that
Superfund has used in the past overestimate risk, but that the proposal's use of a
"reasonabl e maxi mum exposure scenari o" would institutionalize this overestimtion of
risk. Sonme stated that this overestimation of risk was especially a problem because both
exposures and the toxicity of chem cals are overestimted. The conbination of the two in
risk characterization |leads to the overstatenent of risk. O her comenters favored the
use of the reasonabl e maxi num exposure scenario and recomended its inclusion in the
rule. EPA will continue to use the reasonabl e naxi num exposure scenario in risk
assessnment, al though EPA does not believe it necessary to include it as a requirenent in
the rule.

EPA responds to the requests for clarification of the reasonabl e naxi num exposure
scenari o and the baseline risk assessment in the remainder of this section. |In the
Superfund program the exposure assessnent involves devel opi ng reasonabl e maxi nrum
esti mates of exposure for both current |land use conditions and potential future |land use
conditions at each site. The exposure analysis for current |and use conditions is used
to determ ne whether a human health or environmental threat nmay be posed by existing site
conditions. The analysis for potential exposures under future |and use conditions is
used to provide decision-makers with an understandi ng of exposures that may potentially
occur in the future. This analysis should include a qualitative assessment of the
l'i kelihood that the assuned future land use will occur. The reasonabl e naxi num exposure
estimates for future uses of the site will provide the basis for the devel opnent of
protective exposure |evels.



Several commenters stated that EPA' s exposure assessnent nethodol ogy overestinates
risk, especially if worst-case assunptions are used. EPA is clarifying its policy of
meki ng exposure assunptions that result in an overall exposure estinmate that is
conservative but within a realistic range of exposure. Under this policy, EPA defines

"reasonabl e maxi mum' such that only potential exposures that are likely to occur will be
included in the assessnent of exposures. The Superfund program has al ways designed its
remedi es to be protective of all individuals and environnental receptors that may be

exposed at a site; consequently, EPA believes it is inmportant to include all reasonably
expected exposures in its risk assessments. However, EPA does agree with a commenter
that recommended agai nst the use of unrealistic exposure scenarios and assunptions. The
reasonabl e maxi num exposure scenario is "reasonabl e" because it is a product of factors
such as concentration and exposure frequency and duration, that are an appropriate m x of
val ues that reflect averages and 95th percentile distributions (see the "Ri sk Assessnent
Gui dance for Superfund: Human Heal th Eval uati on Manual ).

EPA does agree with one commenter that the likelihood of the exposure actually
occurring should be considered when deciding the appropriate |evel of renediation, to the
degree that this likelihood can be determi ned. The risk assessnent guidance referenced
above is designed to focus the assessment on nore realistic exposures. EPA has adopted
these positions as policy and has not revised the regulation. |In addition, EPA agrees
that risk assessments conducted for the Superfund should take into consideration
background concentrations and conditions and should identify these critical assunptions
and uncertainties in its risk assessnents.

One commenter asked EPA to clarify that both actual and potential risks will be
investigated in the baseline risk assessnent. \When considering current |and use, the
baseline risk assessment should consider both actual risks due to current conditions and
potential risks assum ng no remedial action. For exanple, these potential risks could
arise by the mgration of contam nants through ground water to wells that are currently
uncontam nated. Future |and use, where it is different fromcurrent use, is an
eval uation of only potential exposures since the future | and use addresses a potenti al
situation. EPA is clarifying the |anguage in the rule to indicate that both actual and
potenti al exposure routes and pathways shoul d be consi dered

In considering |and use, Superfund exposure assessnents npbst often classify |and
into one of three categories: (1) residential, (2) conmercial/industrial, and (3)
recreational. EPA also considers the ecol ogical use of the property and, as appropriate,
agricultural use. |In general, the baseline risk assessment will |ook at a future |and
use that is both reasonable, fromland use devel opnment patterns, and may be associ ated
with the highest (nost significant) risk, in order to be protective. These
considerations will lead to the assunption of residential use as the future |land use in
many cases. Residential |and use assunptions generally result in the nost conservative
exposure estimtes. The assunption of residential |and use is not a requirement of the
program but rather is an assunption that may be made, based on conservative but realistic

exposures, to ensure that renedies that are ultimately selected for the site will be
protective. An assunption of future residential |and use may not be justifiable if the
probability that the site will support residential use in the future is small. \Where the

likely future land use is unclear, risks assum ng residential |and use can be conpared to
ri sks associated with other |and uses, such as industrial, to estimate the risk
consequences if the land is used for sonmething other than the expected future use

Some commenters recomrended perform ng the baseline risk assessnent assum ng that
institutional controls were in place and effective at preventing exposure. EPA disagrees



that the baseline risk assessnent is the proper place to take institutional controls into
account. The role of the
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baseline risk assessment is to address the risk associated with a site in the absence of
any renmedial action or control, including institutional controls. The baseline
assessnment is essentially an evaluation of the no-action alternative. Institutiona
controls, while not actively cleaning up the contam nation at the site can contro
exposure and, therefore, are considered to be limted action alternatives. The
effectiveness of the institutional controls in controlling risk may appropriately be
considered in evaluating the effectiveness of a particular remedial alternative, but not
as part of the baseline risk assessnent.

Some commenters stated that use of EPA's toxicity values will lead to
overestimtion of risk because they incorporate uncertainty factors or "nmargins of
safety" that will bias the estimate of risk. EPA responds that the toxicity assessnent
conponent of Superfund risk assessnent considers the following: (1) the types of adverse
health or environnental effects associated with chenm cal exposures; (2) the relationship
bet ween magni tude of exposures and adverse effects; and (3) related uncertainties such as
the wei ght-of-evidence for a particular chem cal's carcinogenicity in humans. EPA
recogni zes that toxicity values do incorporate "uncertainty factors." Because the
toxicity information is usually derived from studies of industrial workers or test
animal s, the size of these uncertainty factors is generally determ ned by the confidence

that effects seen in these studies will manifest thenselves in humans exposed at
Superfund sites. Larger uncertainty factors are generally used to ensure that protective
levels are identified when considering data with greater uncertainty. |t should be noted

t hat wei ghts-of-evidence (and uncertainty factors) are not directly related to toxicity.

For exanple, a high weight-of-evidence indicates only a high confidence that a chem cal
wi Il cause cancer in humans. A high confidence in a toxicity value reflects a consensus
that the value is not likely to change

One commenter argued that EPA, or other |ead agency, nust consider information on
toxicity that PRPs or interested parties bring to their attention during the public
comment period. |In response, EPA will, of course, consider such public conments
submitted on toxicity. However, it is inmportant to note that the Superfund risk
assessnment process typically relies heavily on existing toxicity information or profiles
that EPA has devel oped on specific chem cals. EPA believes that the use of a consistent
data base of toxicological information is inmportant in achieving conparability anmong its
ri sk assessnments. This information generally includes estimated carci nogen exposures
that may be associated with specific lifetine cancer risk probabilities (risk-specific
doses or RSDs), and exposures to noncarcinogens that are not |likely to present
appreciable risk of significant adverse effects to humans (including sensitive subgroups)
over lifetime exposures (reference doses or RfDs). EPA has also devel oped toxicity
information for some ecosystemreceptors. \Where no toxicological information is
avail able in EPA's data base, then EPA routinely considers other available information
including information provided by PRPs or other interested parties. Depending on the
evi dence, however, EPA may feel it is not appropriate to assess the toxicity of specific
chemi cals quantitatively because of the questions of reliability and consistency in data
devel opment. EPA may decide to address these chemi cals qualitatively.

The results of the baseline risk assessnent are used to understand the types of
exposures and risks that may result from Superfund sites. Key assunptions and



uncertainties in both contam nant toxicity and human and environmental exposure estimates
must be docunented in the baseline risk assessnment, as well as the sources and effects of
uncertainties and assunptions on the risk assessment results. Exposure assunptions or

ot her information, such as additional toxicity information, may be evaluated to determ ne
whet her the risks are likely to have been under- or overestimted. These key assunptions
and uncertainties nust also be considered in devel opi ng renedi ati on goal s.

Several commenters suggested that the baseline risk assessment should be used to
determ ne whether particular requirements were applicable or relevant and appropriate for
a site. EPA believes that this determ nation nmust be nade independently fromthe risk
assessnment, al though EPA agrees that the assunptions used in the risk assessment should
be consistent with those used to determ ne what requirements will be ARAR for a site
Ri sk assessment and ARARs serve different functions. The identification of ARARs is used
to identify remedi ati on goals and to indicate how renedial alternatives are to be
inmpl emented. |In contrast, the risk assessnent is a technical analysis of the risks posed
by hazardous materials at a site. Consequently, it would be inappropriate for these two
el ements of the RI/FS to be done together

Final rule: Proposed " 300.430(d)(4) of the rule has been clarified to indicate that
both current and potential exposures and risks are to be considered in the baseline risk
assessnment. No ot her changes have been nade to the rule on risk assessnment. The
reference to advisories, criteria or guidance in " 300.430(d) (3) has been
modi fi ed (see preanble section bel ow on TBCs).

Nanme: Section 300.430(e). Feasibility study.

Existing rule: The 1985 NCP states in " 300.68(d) that a renedia
investigation/feasibility study (RI/FS) shall, as appropriate, be undertaken to determ ne
the nature and extent of the threat presented by the release and to eval uate proposed
remedies. Part of the RI/FS may al so involve assessing whether the threat can be
prevented or m nim zed using source control measures or whether additional actions will
be necessary because the hazardous substances have nmigrated fromthe area of their
original |ocation.

The 1985 NCP di scusses FS devel opnent of alternatives in
" 300.68(f), stating that to the extent it is possible and appropriate, at |east one
alternative should be devel oped in each of the follow ng categories: (1) Treatnent
alternatives; (2) alternatives that attain ARARs; (3) alternatives that exceed ARARs; (4)
alternatives that do not attain ARARs; and (5) a no-action alternative. The alternatives
shoul d, as appropriate, consider and integrate waste mnim zation, destruction, and
recycling.

The alternatives devel oped under " 300.68(f) are subject to an initial screening to
narrow the list of potential renedial actions for further detailed analysis. The
alternatives that remnin after the initial screening nust undergo a detailed analysis to
eval uate and anal yze each alternative against a set of specific criteria. The results of
this anal ysis provide the basis for identifying the preferred alternative

As specified in " 300.68(i), the appropriate extent of renedy will be determ ned by
the | ead agency's selection of a cost-effective renedial alternative that effectively
mtigates and mnimzes threats to, and provi des adequate protection of, public health
and wel fare and the environment. This determination will require that a remedy, except



in certain specified situations, attain or exceed federal public health and environnenta
ARARs. I n selecting the appropriate
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remedy, the | ead agency will consider cost, technology, reliability, adm nistrative and
ot her concerns, and their relevant effects on public health and welfare and the
environment. |If there are no ARARs, the |ead agency will select the cost-effective

alternative that effectively mtigates and mnimzes threats, and provi des adequate
protection to public health and wel fare and the environnment.

Proposed rule: The requirements of SARA | ed to significant changes in the feasibility
study section of the 1985 NCP, primarily in the range of alternatives that are devel oped
for consideration in the FS and in the devel opment of the nine criteria, based on
mandat es and factors to consider specified by the statute, for analysis of the
alternatives. The proposed rule separates the discussion of the FS fromthe RI. In *
300.430(e), the proposed NCP states that the primary objective of the FSis to ensure
that appropriate renmedial alternatives are devel oped and eval uated such that rel evant
informati on concerning the waste nmanagement options can be presented to a deci sion-naker
and an appropriate remedy selected. The regul ation requires the devel opnent and

eval uation of alternatives to reflect the scope and conplexity of the renedial action
under consideration and the site problens being addressed. During the FS, alternatives
are devel oped to protect human health and the environment by elimnating, reducing
and/or controlling risks posed through each pathway by a site. The nunber and type of
alternatives that are analyzed is determ ned according to site-specific circunstances

The first step in the FS process involves devel opi ng renedi al action objectives
for protecting human health and the environnent which should specify contam nants and
medi a of concern, potential exposure pathways, and prelimnary renediation goals. The
prelimnary remedi ati on goals are concentrations of contami nants for each exposure route
that are believed to provide adequate protection of human health and the environnment
based on prelimnary site information. These goals are also used to assist in setting
parameters for the purpose of evaluating technol ogi es and devel opi ng remedi a
alternatives. Because these prelimnary renmediation goals typically are fornul ated
during project scoping or concurrent with initial R activities (i.e., prior to
conpl etion of the baseline risk assessnent), they are initially based on readily
avail abl e environnental or health-based ARARs (e.g., maximum contam nant |evels (MCLs)),
anmbi ent water quality criteria (WQC)) and other criteria, advisories, or guidance (e.g.
reference doses (RfDs)). As new information and data are collected during the Rl
including the baseline risk assessnent, and as additional ARARs are identified during the
RI, these prelimnary remedi ati on goals may be nodified as appropriate to ensure that
remedi es conply with CERCLA's mandate to be protective of human health and the
environment and conply with ARARs.

During the devel opment and anal ysis of alternatives, the risks associated with
potential alternatives, both during inplenmentation and follow ng conpletion of renmedia
action, are assessed, based on the reasonabl e maxi mum exposure assunptions and any ot her
controls necessary to ensure that exposure levels are protective and can be attained
These are generally assessed for each exposure route unless there are nultiple exposure
routes where conbined effects may have to be considered. For all classes of chem cals
EPA uses heal th-based ARARs to set renedi ation goals, when they are available. Wen
heal t h-based ARARs are not available or are not sufficiently protective due to nultiple
exposures or nultiple contam nants, EPA sets renedi ation goals for noncarci nogenic



chemi cal s such that exposures present no appreciable risk of significant adverse effects
to individuals, based on conparison of exposures to the concentration associated with
reliable toxicity information such as EPA's reference doses. Simlarly, when an ARAR
does not exist for carcinogens, EPA selects remedies resulting in cumulative risks that

fall within a proposed range of 10* to 107 incremental individual lifetime cancer risk
(revised in final rule to 10* to 10°%, based on the use of reliable cancer potency
informati on such as EPA's cancer potency factors. |In addition, EPA will set renmediation

goal s for ecol ogical and environnmental effects based on environnental ARARs, where they
exi st, and levels based on site-specific determnation to be protective of the
envi ronment .

Once the renedi ati on goals have been established, potentially suitable
technol ogi es, including innovative technol ogies are also identified, evaluated, and
assembled into alternative remedial actions that are designed to neet the remediation
goal s established according to the principles stated in the previous paragraph. The
proposed NCP directs that certain types of alternatives nust be devel oped, as
appropriate, for source control and ground-water response actions, and describes the
requi rements for devel oping innovative treatment alternatives and no-action alternatives

The short- and long-term aspects of three criteria (i.e., effectiveness
inpl ementability, cost), will, as appropriate, guide the devel opment and screening of
alternatives.

Alternatives that remain after the initial screening nust undergo a detailed
anal ysis that consists of an assessnment of individual alternatives against each of the
nine evaluation criteria. These criteria are

(1)Overall protection of human health and the environment;
(2) Conpliance with ARARs;

(3)Long-term effectiveness and permanence;

(4) Reduction of toxicity, nobility, or volune;
(5)Short-term effectiveness

(6) 1 mpl enentability;

(7)Cost;

(8)State acceptance; and

(9) Community acceptance

Response to comments: 1. Renedial action objectives and renedi ation goals. One
commenter recommended that renmedial action objectives be established in the RI rather
than the FS because the commenter feels they are needed early in the process so that they
may be used as part of the baseline risk assessnent. EPA agrees that renedial action
obj ectives are needed early in the process. However, EPA believes that putting the
remedi ati on goals as the first step of the FS acconplishes this objective and does not
del ay the devel opnent of remedi ati on goals because the RI and FS are not sequential but
rather concurrent processes. |In fact, renmedi ation objectives and goals are initially
devel oped at the workplan stage, prior to the commencenent of RI/FS activities. |In
addition, the remedi ati on goals are not necessary for the baseline risk assessnent.

Rat her, the results of the baseline risk assessnent are used to either confirmthat the
prelimnary remedi ati on goals are indeed protective or to lead to the revision of the
remedi ati on goals in the proposed plan

Anot her commenter suggested that prelimnary remedi ati on goals be revi ewed when
devel opi ng the renedi al action objectives. This conmment reflects w despread confusion
about the renmedial action objectives and renmedi ati on goals. Several commenters asked for



clarification of these two concepts. The renedial action objectives are the nore genera
description of what the renedial action will acconplish.
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Remedi ati on goal s are a subset of renmedial action objectives and consist of nedium
specific or operable unit-specific chem cal concentrations that are protective of human
health and the environnment and serve as goals for the renedial action. The remedia
action objectives ainmed at protecting human health and the environment should specify:

(1) the contam nants of concern, (2) exposure routes and receptors, and (3) an acceptable
contam nant | evel or range of levels for each exposure nmedium (i.e., a prelimnary
remedi ati on goal). Renedial action objectives include both a contami nant |evel and an
exposure route recognizing that protectiveness nay be achi eved by reduci ng exposure as
wel | as reducing contam nant |evels

As noted above, the prelimnary renediation goals are the nore specific statenents
of the desired endpoint concentrations or risk levels. Initially, they are based on
readily available information, such as chenical-specific ARARs (e.g., MCLs, WQCs) or
concentrations associated with the reference doses or cancer potency factors. As the R
proceeds and information fromthe baseline risk assessnent becones avail able, the
prelimnary goals may be nodified due, anong other things, to consideration of site-
rel ated exposure through nmultiple exposure pathways or exposure to nultiple chemcals
ei ther of which may raise the cumulative risk fromchem cals of concern at the site out
of the risk range. The initial devel opment of prelimnary remedi ati on goals is not
intended to be a | engthy undertaking, although renediation goals are revised throughout
the RI/FS process as additional information becomes avail abl e

The devel opnent of prelimnary renmedi ati on goals serves to focus the devel opnent
of alternatives on remedial technol ogies that can achieve the renmedi al goals, thereby
limting the nunber of alternatives to be considered in the detailed analysis. This
focusing is one nmeans of inplenmenting the program s expectation for stream ining the
remedi al process. Information to develop final remediation goals is devel oped as part of
the RI/FS process. Consequently, the use of prelimnary renedi ati on goals does not
preclude the devel opment and consideration or selection of alternatives that attain other
risk levels. Final selection of the appropriate level of risk is made based on the
bal ancing of criteria in the renedy selection step of the process. Language in the
regul ati on has been revised to clarify the devel opnment of renediation goals

One commenter felt the remedi ati on goals should be based only on ARARs and that
EPA has no authority to require conpliance with anything but ARARs, although the
comment er acknow edges that other information may be necessary when ARARs are not
avail able. EPA disagrees that it has no authority to conply with anything but ARARSs.
ARARs do not exist for all exposure nmedia (e.g., certain types of contam nated soil) or
for all chem cals, and therefore, EPA nust use other information to set remediati on goals
that will ensure protection of human health and the environnent as required by statute
EPA intends that this will focus on the EPA-devel oped toxicity information (cancer
potency factors and the reference doses for noncarcinogenic effects). |f neither ARARs
nor EPA-derived toxicology information are avail able, other information will be used, as
necessary, to determ ne what |evels are necessary to protect human health and the
environment (e.g., state guidelines on what is protective for a certain chemcal)

Where ARARs do not exist or where the baseline risk assessnment indicates that
curmul ative risks -- due to additive or synergistic effects frommultiple contam nants or



mul tiple exposure pathways -- make ARARs nonprotective, EPA will nodify prelimnary
remedi ati on goals, as appropriate, to be protective of human health and the environnent.

For cumul ative risks due to noncarcinogens, EPA will set the remedi ation goals at |evels
for individual chem cals such that the cunul ative effects of exposure to nultiple
chemicals will not result in adverse health effects. EPA is clarifying the |anguage in

the rule in response to a commenter to indicate that an acceptabl e exposure for
noncar ci nogens is one to which human popul ati ons, including sensitive subgroups such as
pregnant wormen and children, may be exposed without adverse effects during a lifetinme or
a part of a lifetime, incorporating an adequate margin of safety. The phrase "part of a
lifetime" is added to clarify that protective levels will be set for less than lifetine
exposures, as appropriate. |In general, acceptable chem cal concentrations are |ower for
lifetime exposure than other exposure durations.

EPA will set renmediation goals for total risk due to carcinogens that represent an
excess upperbound lifetime cancer risk to an individual to between 10* to 10° lifetime
excess cancer risk. A cancer risk of 10°® will serve as the point of departure for these
remedi ati on goals. EPA is clarifying, based on a recomrendation from a comenter, that
all prelimnary renmedi ation goals will be set so that they are protective for sensitive
subpopul ati ons, such as pregnant wonmen and children. Conments on the use of a cancer
risk range and a point of departure for the establishnment of renediation goals are
addressed in preanble sections bel ow.

Remedi al action objectives and renedi ati on goals should be set for appropriate
environment al media, and performance standards established for sel ected engi neering
controls and treatment systens including controls inplenmented during the response
measure. \Wile points of conpliance for attaining these remediation |evels are
established on a site-specific basis, as supported by sone comenters, there are genera
policies for establishing points of conpliance. For ground water, remediation |evels
shoul d generally be attained throughout the contam nated plunme, or at and beyond the edge
of the waste managenent area when waste is left in place. For air, the selected levels
shoul d be established for the maxi num exposed individual, considering reasonably expected
use of the site and surrounding area. For surface waters, the selected |evels should be
attained at the point or points where the release enters the surface waters. (See
preambl e section on ARARs for further information on points of conpliance.)

One commenter objected to the use of the "reasonabl e maxi mum exposure scenario" in

the devel opnent of renediation goals, as described in the preanble to the proposed rule.

In particular, the comenter objected to the use of the reasonabl e maxi num exposure
concept given the lack of definition and criteria on which to apply it. EPA believes
that Superfund remedies need to be protective of all individuals exposed through likely
exposure pathways, not just |arge popul ations, as suggested by another commenter. To that
end EPA devel oped the concept of reasonabl e maxi mum exposure, which is designed to
include all exposures that can be reasonably expected to occur, but does not focus on
wor st - case exposure assunptions. EPA has clarified the definitions and discussion of the
reasonabl e maxi num exposure in today's preanble discussion of the baseline risk
assessment .

Anot her comment er expressed concern that even though a risk assessnent shows a
particular remedy is protective, EPA will set renediation goals at nmore stringent |evels

based on policy, criteria, or guidelines (not

start 55 FR 8714
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regul ations). EPA responds that it is the goal of the Superfund programto sel ect
remedi es that protect human health and the environment, maintain that protection over
time, and mnimze untreated waste. The risk assessment is one factor in the

determ nati on of what is protective. EPA does not arbitrarily select renedi ati on goals
that exceed levels determned to be protective

2. Devel opment and screening of alternatives. Regarding the devel opnent of
alternatives, several commenters stated that there is no justification for requiring an
array of alternatives to be developed in every situation. Comenters were particularly
concerned about situations where certain options were precluded by site conditions (e.g.
muni ci pal landfills where treatnent of all site wastes is inpracticable). One commenter
suggested that " 300.430(e)(3)(ii) be deleted, since, in the commenter's opinion, there
was no justification for requiring a containnent alternative to be devel oped for every
Superfund site, even when the scoping phase indicated that a range of treatnment-based
remedi es is appropriate. Another comrenter recommended specific revisions to *
300.430(e) to clarify this point.

EPA agrees with the comenter that focusing the devel opment of alternatives only
on those that show prom se in achieving the goals of the Superfund programis a
signi ficant means by which the program can stream ine the process and achi eve nore rapid
cl eanup. However, EPA feels that this flexibility is already present in the rule which
repeatedly states that alternatives should be devel oped, as appropriate, for the
particular situation at the site. This neans that if treatnment is not practicable for
all wastes at the site, then conplete treatment need not be included as an alternative
Alternatively, if it is clear that treatment will be part of the renmedy, alternatives
that rely solely on containnent or institutional controls and that do not include
treatment need not be considered. This practice is consistent with the program
expectations di scussed above.

Two commenters stated that the proposed approach for devel opnment and screening of
alternatives is biased against innovative technol ogies, since there appears to be a
strong tendency for EPA to select renedies that have been previously proven to be
successful. One commenter asserted that it was not clear how EPA woul d eval uate
innovative technologies in the screening analysis. EPA would like to clarify that it
does not intend to inhibit the devel opment of innovative technologies in the devel opment
and screening of alternatives. EPA has deleted the requirement in the final rule that
innovative technol ogi es nust offer "better" performance than proven technol ogi es
I nstead, EPA has stated its intent to consider those innovative technol ogies that offer
the potential for conparable or superior performance or inplenentability; fewer or |esser
adverse inpacts than other avail able approaches; or |lower costs for simlar |evels of
performance than denonstrated treatnment technologies. By providing for the
consi deration of innovative technol ogies, EPA intends to elinmnate from consi deration
only those innovative technol ogies that have little potential for perform ng well at
specific sites.

As part of the encouragenment of innovative technol ogies that EPA expects to result
fromthis provision, EPA is enphasizing the need for performng treatability studies
earlier in the renedi al process. Because innovative technol ogies may not have been as
t horoughly denonstrated, treatability studies during the RI/FS nay be necessary to
provide information sufficient for an appropriate evaluation of these technol ogies. The
goal of treatability studies is to establish through the use of good science and
engi neering, the probable effectiveness of innovative technol ogies. EPA has issued
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gui dance that further encourages the use of innovative treatnment technologies in
"Advanci ng the Use of Treatnment Technol ogi es for Superfund Renedi es" (OSWER Directive
9355. 0- 26) .

One commenter requested that " 300.430(e)(3) be revised to clarify that off-site
di sposal in a secure facility without treatment may be selected as a partial or conplete
remedy. The comenter al so addressed in detail one particular alternative that the NCP
and gui dance shoul d suggest for consideration and analysis (i.e., use of the site, once
remedi ated, as a solid waste managenent unit). EPA agrees with the commenter that off-
site disposal without treatnent may be selected as the renedy in appropriate
ci rcunmstances, such as where the site has high volumes of low toxicity waste. However
the statute clearly indicates that this is the |least preferred alternative. EPA believes
that this comment nost directly addresses the remedy selection, not the feasibility
study, and has nodified proposed " 300.430(f)(3)(iii) (" 300.430(f)(1)(ii)(E) in the
final rule) to acknow edge that off-site disposal wi thout treatnment can potentially be an
appropriate alternative while recognizing the statutory bias against it. As to the
commenter's second point, nothing in the NCP prohibits the use of remedi ated sites as
RCRA solid waste managenent units, provided all requirenents under RCRA and ot her
applicable laws, including permtting requirements, are net, and any CERCLA off-site
policy/rule requirenents are satisfied (OSVER Directive No. 9834.11 (November 13, 1987);
40 CFR 300. 440 (proposed) (53 FR 48218, Novenber 29, 1988))

Wth reference to the screening of alternatives, several commenters supported
EPA's proposal to allow the elimnation of alternatives at the screening stage on the
basis of cost. Some of these commenters suggested that determ nation of cost-
effecti veness be nade an explicit screening step, noting that Congress requires that
remedi es be cost-effective. They argued that inadequate consideration of cost will |ead
to inefficient use of the fund and may result in sonme sites not being addressed. One
commenter stated that the inability to elimnate cost-ineffective renedies early in the
remedy selection process results in a msallocation of time, effort, and funds

Ot her conmenters opposed using cost as a criterion during the prelimnary
screening of alternatives. One commenter argued that many alternatives are rejected
based on inadequate cost data. Another commenter stated that elimnating renedia
alternatives based on consideration of cost before the ultimte health-based standards or
level s of control are determ ned was inappropriate and ill egal

In response to comments received on the role of cost in the devel opment and
screening of alternatives, EPA has clarified the role of cost in screening of
alternatives. Screening is to be perforned to elimnate fromfurther consideration those
alternatives that are not effective, not inplenmentable, or whose costs are grossly
excessive for the effectiveness they provide. This |ast category would include those
situations where cost is so excessive that a remedy is virtually uninplementable and is
therefore, inpracticable to consider. Specifically, when alternatives vary significantly
in their effectiveness, cost may be considered in conjunction with other factors to
determ ne which alternatives are inordinately costly for the effectiveness they provide

For exanple, where total treatnent of a large nunicipal landfill has been considered
initially as a renedi a
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alternative, this alternative will likely be elimnated from further consideration due to
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the large volume of material for which treatnment capacity is not available and for which
costs are extrenely high.

The other situation where cost may result in the elimnation of an alternative
during screening is where two or nore alternatives are determned to provide simlar
level s of effectiveness and inplenentability by using a simlar method of treatnment or
engi neering control but their costs vary significantly. |In this case, cost can be used
to elimnate from further consideration the nore costly alternatives. For exanple, if
soi |l washing and bi orenedi ati on are expected to be simlarly effective, but
bi oremedi ation is significantly nmore costly, the biorenediation alternative could be
elimnated fromfurther consideration while the soil washing option would be carried
through to detail ed anal ysis.

One comment er argued agai nst considering cost in screening because the use of
potentially inadequate cost data available in this stage of the renmedi al process may
result in the elimnation of viable alternatives. EPA responds that while cost data are
continuously being devel oped, at the screening stage cost data of sufficient quality are
usual ly avail able to determ ne whether the cost of an alternative is "grossly excessive"
or significantly nore costly for the results it provides. EPA believes that this
screeni ng should be used to help streanmline the detailed anal ysis.

Finally, one comrenter suggested that if there is proper coordination with natura
resource trustees during the devel opment of alternatives, trustee recomendations
concerning, for exanple, appropriate mtigation for wetlands inpacts and cost-effective
restorations, may be incorporated into project plans. The comenter believed this would
facilitate trustee determ nations as required in section 122(j)(2) of CERCLA. EPA agrees
that coordination with natural resource trustees during the devel opnent of alternatives
is important. Today's rule indicates in several sections (300.615(c), 300.410(g), and
300.430(b) (7)) that the | ead agency should seek to coordinate with the natural resource
trustees. In fact, " 300.615 of this rule addresses a variety of natural resource
trustee issues, including coordination and cooperation between nultiple trustees and the
| ead agency.

Final rule: Several changes are being nade to proposed " 300.430(e), the
feasibility study section, primarily to clarify the feasibility study role and process

1. The kinds of alternatives that are devel oped during the feasibility study have
been expanded to indicate that recycling may be used to protect human health and the
environment by elimnating, reducing and/or controlling risks at a site. Discussion of
this change is found in the response to comments for the detail ed anal ysis of
alternatives.

2. Language in the regulation at " 300.430(e)(2)(i) has been clarified to indicate

that prelimnary renmediation goals are initially devel oped based on easily avail abl e
information, such as ARARs and other reliable information. This reliable information
will likely be EPA-devel oped toxicity information (i.e., reference doses and cancer
potency factors). As further information becomes avail able, then other factors listed in
paragraphs (e)(2)(i)(A), (B), and (C) will be considered. |In addition, the description
of ARARs in " 300.430(e)(2)(i)(A) is revised (see preanble section below on definition of
"Applicable"). Further, the |language in " 300.430(e)(2)(i)(A)(L1l) is revised for clarity

Sections 300.430(e)(2)(i)(A)(2) and (3) of the proposal are being conmbined in the fina
rule to indicate that exposure to multiple contam nants and nultiple exposure pathways
are situations that may result in ARARs being nonprotective. Language in *
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300.430(e)(2)(i)(G is being added to indicate that where environnental ARARs do not
exi st, environmental evaluations, especially focusing on sensitive ecosystenms and
critical habitats of species protected under the Endangered Species Act, will provide
information for devel opi ng renmedi ati on goals. These changes are being made to clarify
the proposal and do not represent any change in the renedi al process

3. See ARARs preanble sections below for other additions or revisions to
300.430(e)(2)(i): "Use of maxi mum contam nant |evel goals for ground water," "Use of
federal water quality criteria (FWQC)," and "Use of alternate concentration limts
(ACLs) . "

4. Section 300.430(e)(6) has been revised to clarify that a no-action alternative
may be appropriate where a renoval or renedial action has already occurred at a site

5. The provision on the devel opnent of alternatives that use innovative
technol ogies is being revised to indicate that an innovative technol ogy need only offer
the potential to be conparable in performance or inplenmentability to denonstrated
technol ogies to warrant further consideration in the detailed analysis step

6. Two factors used in the screening of alternatives are being revised. ARAR
conpl i ance and reduction of toxicity, mobility or volume through treatnment are being
added as considerations in determ ning effectiveness. This revision corrects an
i nadvertent om ssion in the proposal. The role of cost in screening alternatives has
been revised to indicate that alternatives may be screened on costs in two ways. First,
an alternative whose cost is grossly excessive conpared to the effectiveness it provides
may be elimnated in screening. Second, if two or nore alternatives provide simlar
|l evel s of effectiveness and inplenentability using a simlar nmethod of treatnment or
engi neering control, the nore expensive may be elimnated from further consideration

7. The references to advisories, criteria or guidance in
"* 300.430(e)(8) and (9) have been nodified (see preanble section bel ow on TBCs).

Name: Section 300.430(e)(2). Use of risk range

Proposed rule: Proposed " 300.430(e)(2)(i)(A)(2) states that for known or suspected
carci nogens, acceptabl e exposure levels are generally concentration |evels that represent
an excess upperbound lifetinme cancer risk to an individual of between 10* and 10 (53 FR
51426 and 51505).

Response to comments: A few commenters supported the proposed risk range of 10* to 1077,
though generally with qualifications. One conmenter's position on the point of departure
makes clear that they view the risk range only as a fallback when 10°°® cannot be attained
Anot her commenter supporting the proposed risk range argued that the risk range should
be used only as a guideline, in order to provide | ead agencies with sufficient
flexibility. Another commenter said that they could support the proposed range, but
their comments clearly favor revision to a range of 10* to 10° as the really operative
part. Several commenters (see bel ow) supported a nore stringent risk range or |evel

Many commenters favored a | ess stringent range, i.e., one whose |ower risk bound
is higher than 107 and whose upper bound may even exceed 10 while some favored a nore
stringent range or a single, stringent target cleanup level. A few conmenters

recommended di spensing with the use of a risk range or risk assessment altogether as a
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basis for cleanup in favor of what they nmaintained are nmore stringent |evels (background
or statutorily specified ARARs). Severa
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commenters pointed out that risk assessment nethodology is as inportant as the range
chosen.

The majority in favor of a less stringent range generally supported a risk range
of 10* to 10°% A number of reasons were given in support of this alternative. The npbst
commonly repeated reason is that the narrower, higher risk range is consistent with risk
managenment deci sions made in other EPA regulatory prograns and in federal regulatory
agencies in general. Commenters argued that allowing a |lower risk on the order of 107
woul d be "unprecedented" and "indefensible," far |less than many commonly accepted risks
or the accepted de nmininms level. Some also noted that no Superfund action has ever
cl eaned up to this stringent level. Another comenter stated that recent judicia
deci si ons support the use of a narrower risk range. One comenter suggested a slightly
different range of 10°to 10°®in order to linmit the pressure for |ess protective
remedi es.

Other reasons for opposing a risk range with a boundary at 107 are that such a
range could lead to fewer cleanups of high-risk sites or less overall risk reduction
whi ch woul d m sall ocate scarce resources (the Superfund) and be contrary to the statutory
mandate for cost-effectiveness; that it is inpossible to detect many chemcals at this
low level; that it is not technologically feasible in many cases to achieve this |evel
that risk assessment already incorporates conservative assunptions; and that the broader,
more stringent range conplicates analysis of alternatives in the FS. One commenter
pointed out that the nore stringent |evel nay be suitable for highly toxic chemi cals such
as pesticides, but otherwise it is not worth the additional cost. Another comrenter
charged that EPA's choice of the | ower bound was inproperly intended to bias selection of
remedy toward treatnent technol ogies, because it is clearly not necessary for protection
of health.

Several commenters argued agai nst the proposed risk range in favor of setting the
overall cleanup level for the remedy at no higher than 10°% They argued that because
risk assessnment is fraught with uncertainty, renedies should always protect to this |leve
at a mnimm regardless of the |levels of individual ARARs. Comrenters recognized that
it may not be feasible to achieve 10°% or there may be "extraordinary
circunstances" that preclude this level; in such cases one comrenter proposed an upper
bound of 10°*

These commenters al so had problens with the specific boundaries proposed by EPA.
One commenter said that 10* is too great a risk, and even 107 may be as well; they found
the alternative of 10* to 10° to be unacceptable, although they did not say what risk
|l evel or approach would be preferable. They disputed the validity of the argument
relating risk level and nunber of sites cleaned up because of the availability of PRPs
One conmenter, while preferring a risk range to a single level, suggested that 10°° rather
than 10* mi ght be nore protective as the upper bound for one or two chenmicals because the
conservative assunptions become additive for nore than two chem cals. Another commenter
argued that an upper bound at 10° is needed because a state agency would have difficulty
supporting or justifying using a higher risk level. A comenter expressed concern that a
ri sk range m ght preclude nore protective remedies that can practicably be achieved at
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little additional cost. One commenter argued that |evels below 107 should be

permi ssible, and that any Iimt at the |lower end would undernmine the state in negotiating
with PRPs. A commenter suggested that risk assessment should be a final check on the
nmost protective remedy practicable

Commenters argued that use of a risk range does not adequately protect health and
environment. One proposed that cleanup should al ways be to background levels as a first
choi ce, because anything |less |eaves contanination whose cumul ative and chronic effects
are unknown. Another commenter disagreed with use of a risk range and site-specific risk
assessnment as a basis for remedy selection, saying that it violates the statute's mandate
to use such stringent standards as MCLGs and water quality criteria, which would assure
protection of health and environment. A commenter pointed out that there is no statutory
authority for use of a risk range when ARARs exi st

Finally, several commenters suggested that the assunptions and nmethods of risk
assessnment are as inportant, or even nore inmportant, than the risk range used. They
poi nted out the need for standardized risk assessnent nethods and exposure assunptions
and gave suggestions for inproved ways of handling uncertainties

EPA recogni zes the nerits of many of the comments made on the risk range issue and
appreci ates the significance of the boundaries of the risk range for determ ning the
extent of protectiveness and the cost of cleanups. Based on the conments received, EPA
has decided to revise the boundaries of the acceptable risk range for Superfund cl eanups
to 10* to 10°° but to allow for cleanups nore stringent than 10°® when warranted by
exceptional circunstances. The follow ng discussion explains the basis for using a risk
range, the reasons for revising the range, and how this revised risk range is to be used

when setting remedi ation goals for a specific nedium-- soil, ground water, surface
wat er, or air -- and responds to other conments sunmarized above on this risk range
H 8

i ssue.

The primary goals of Superfund cleanups are to protect human health and the
environment and to conply with ARARs. When ARARs are not avail able, Superfund devel ops a
reasonabl e maxi mum exposure scenario that describes the current and potential risk posed
by the site in order to determ ne what is necessary to achieve protection against such
risks to human health (see preanble section above on baseline risk assessnment for nore
di scussi on of reasonabl e maxi mum exposure scenario). Based on this scenario, Superfund
sel ects remedi es that reduce the threat from carcinogenic contam nants at a site such
that the excess risk fromany mediumto an individual exposed over a lifetine generally
falls within a range from10* to 10°% EPA' s preference, all things being equal, is to
sel ect renedies that are at the nore protective end of the risk range. Therefore, when
devel oping its preliminary remediation goals, EPA uses 10° as a point of departure (see
next preanble section on point of departure).

EPA believes that use of a risk range is consistent with the mandates in CERCLA
and di sagrees with comments that Superfund should not use a risk range. CERCLA does not
require the conplete elimnation of risk or of all known or anticipated adverse effects
i.e., renedies under CERCLA are not required to entirely elinmnate potential exposure to

8 g eanup levels at a site are deternined for a particular nedium Such
cl eanup level s enconpass the acceptable risk |evels for contaminants in that
medi um
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carci nogens. CERCLA section 121 does direct, anong other requirenents, that renedies
protect human health and the environment, be permanent to the maxi num extent practicable
and be cost-effective. Renedies at Superfund sites conply with these statutory mandates
when the amount of exposure is reduced so that the risk posed by contam nants is very
small, i.e., at an acceptable level. EPA's risk range of 10* to 10°® represents EPA's
opi nion on what are generally acceptable |evels.
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In response to comments received, and to be consistent with the accepted de
mnims |evel used by other EPA prograns, e.g., the drinking water program the |ower
boundary of the risk range has been changed from 107 to 10%° This change also reflects
the fact, noted by commenters, that current avail able analytical and detection techniques
cannot effectively verify for many contam nants that concentration | evels corresponding
to risk levels below 10°® have actually been attained after renediation

In the Superfund program renediation decisions nust be made at hundreds of
diverse sites across the country. Therefore, as a practical matter, the renmedi ati on goal
for a mediumtypically will be established by means of a two-step approach. First, EPA
will use an individual lifetime excess cancer risk of 10°® as a point of departure for
establishing renediation goals for the risks fromcontam nants at specific sites. Wile
the 10°°® starting point expresses EPA's preference for setting cleanup levels at the nore
protective end of the risk range, it is not a presunption that the final Superfund
cleanup will attain that risk |evel

The second step involves consideration of a variety of site-specific or remedy-
specific factors. Such factors will enter into the determ nation of where within the
risk range of 10* to 10° the cleanup standard for a given contaminant will be
est abl i shed

Prelim nary renmedi ati on goals for carcinogens are set at a 10°® excess cancer
risk as a point of departure, but may be revised to a different risk Ievel within the
acceptable risk range based on the consideration of appropriate factors including, but
not limted to: exposure factors, uncertainty factors, and technical factors. |ncluded
under exposure factors are: the cunulative effect of nultiple contam nants, the
potential for human exposure from ot her pathways at the site, population sensitivities
potential inmpacts on environnental receptors, and cross-nedia inpacts of alternatives
Factors related to uncertainty may include: the reliability of alternatives, the weight
of scientific evidence concerning exposures and individual and cunul ative health effects,
and the reliability of exposure data. Technical factors may include
detection/quantification limts for contam nants, technical limtations to renediation
the ability to nonitor and control movenment of contam nants, and background | evel s of
contam nants. The final selection of the appropriate risk level is made when the renmedy
is selected based on the bal ancing of criteria (see preanble discussion bel ow on remedy
sel ection).

® Office of Drinki ng Water, National Primary and Secondary Drinking Water
Regul ati ons; Proposed Rule, 54 FR 22064 (May 22, 1989). |In general, other
federal agencies do not reduce individual lifetime risk |evels bel ow 1076,
"Cancer risk managenent," Environmental Science and Technol ogy, Vol. 21, No. 5
(1987).
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Some commenters reconmended establishing a single point, e.g., 10% as the basis
for cleanup at all sites. EPA does not agree with this recommendati on because EPA

bel i eves that other risk levels may be protective when the 10° risk level will not be
attained at a site due to the factors descri bed above. Moreover, establishing 10° as the
single cleanup level, i.e., the only level considered protective, would be incongruous

with CERCLA's requirenment to conply with ARARs. Many ARARs, which Congress specifically
intended be used as cl eanup standards at Superfund sites, are set at risk levels |ess
stringent than 10°

Ground water that is not currently a drinking water source but is potentially a
drinking water source in the future would be protected to | evels appropriate to its use
as a drinking water source. Ground water that is not an actual or potential source of
drinking water may not require renediation to a 10* to 10° l evel (except when necessary
to address environnental concerns or allow for other beneficial uses; see preanble
di scussi ons bel ow on EPA's ground-water policy and on use of MCLGs for ground-water
cl eanups)

EPA' s approach on setting renedi ation goals for soils is based on risk |evels and
is intended to protect currently exposed individuals as well as those who potentially may
be exposed in the future. A reasonabl e nmaxi num exposure scenario (described in the
preambl e secti on above on "baseline risk assessnent") is developed to estimate future
potential uses of the site in order to provide a basis for the devel opment of protective
exposure levels. For exanple, soil that is not currently in residential use but may
potentially have future residential uses would be protected to |evels appropriate to
residential uses. However, contam nated soil at an industrial site m ght be cleaned up
to a less stringent standard, but still within the 10* to 10°°® risk range, than soil at a
residential site, as long as there is reasonable certainty that the site would remain for
industrial use only (institutional controls may be necessary to ensure that the site is
not used for residential purposes). |In the unusual circunstances where the baseline risk
assessnent indicates that there is little or no chance of any direct human exposure, for
exanpl e, contam nated riverbeds in certain circunstances, renediation of the sedinents to
human heal t h-based | evel s nmay not be necessary (although cleanup to address environnenta
concerns may be required)

"Potential" is a termused in a variety of contexts in " 300.430. \When
"potential" is used to describe risk, exposure, exposure pathways or threats, it neans a
reasonabl e chance of occurrence within the context of the reasonabl e maxi mum exposure
scenari o devel oped for that particular site (see preanble discussion above on "baseline
ri sk assessnment")

At some sites, it is not certain that a risk level of 10° will actually be
attained, even when treatment technol ogy designed to achieve 10° is selected, due to the
presence of certain site-specific exposure factors. Such factors may indicate the need
to establish a risk goal that is nmore protective than the overall goal of 10°% These
site-specific exposure factors include but are not limted to: the cunulative effect of
mul tiple contam nants; the potential for human exposure from other pathways at the site
popul ation sensitivities; potential inpacts on environmental receptors; and cross-nedia
impacts. In addition, even if not specified as a goal, a cleanup nmore stringent than 10°°
may be achieved in some cases due to the nature of the treatnment technol ogy used
Remedi al technol ogi es exist that, in the process of meeting renediation goals within the
range of 10* to 10°° risk, can achieve risk reduction for particular contami nants bel ow
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In summary, EPA's approach allows a pragmatic and fl exi ble evaluation of potential
remedies at a site while still protecting human health and the environnent. This
approach enphasi zes the use of 10° as the point of departure while allowing site- or
remedy-specific factors, including potential future uses, to enter into the evaluation of
what is appropriate at a given site. As risks increase above 10°% they become |ess
desirable, and the risk to individuals generally should not exceed 10

In response to other comments received on the risk range issues, EPA does not
agree that cleanup should al ways be to background levels. |In some cases, background
|l evel s are not necessarily protective of human health, such as in urban or industrial
areas; in other cases, cleaning up to background | evels nmay not be necessary to achieve
protection of human health because the background |level for a particul ar
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contam nant may be close to zero, as in pristine areas

Ot her conmenters asserted that EPA must use statutorily-specified requirenments
such as MCLGs or water quality criteria (WQC), instead of a risk range when setting
cl eanup levels. In response, EPA believes that a risk range is necessary to assist in
determ ning protectiveness in the absence of potential ARARs. Further, in cases of
m xtures of chem cals where attaining chem cal -specific ARARs for each contam nant may
still result in a cunulative risk in excess of 10* due to additivity of the risk of the
contam nants, use of a risk range would be necessary to set a protective renmediation
level for the overall medium Finally, sone comenters stressed the inportance of
assunptions and nmethods used in conducting risk assessnents to the establishment of
cl eanup goals. EPA agrees. EPA discusses assunptions and nmethods to be used when
conducting risk assessnments in greater detail in the preanble sections above on renedia
investigation and baseline risk assessnent.

Final rule: EPA has revised " 300.430(e)(2)(i)(A)(2) to state that: "For known or
suspect ed carci nogens, acceptabl e exposure levels are generally concentration |evels that
represent an excess upper bound lifetime cancer risk to an individual of between 10* and
10 using information on the relationship between dose and response.”

Name: Section 300.430(e)(2). Use of point of departure

Proposed rule: Section 300.430(e)(2)(i)(A)(2) stated that the
10°° risk level shall be used as the point of departure for determning renmediation goals
for alternatives when ARARs are not available or are not sufficiently protective

Response to comments: Essentially none of the commenters supported the point of
departure exactly as proposed, that is, where ARARs are | acking or are not sufficiently
protective, determination of cleanup levels would start at 10° and nove within the risk
range dependi ng on certain enunerated factors

Several commenters favored use of 10°® as the cleanup level. Sonme of these
commenters did not actually endorse the concept of a point of departure in that they
thought the overall risk of a remedy should not exceed 10° in any case. Others
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essentially supported a sticky point from which departures in the direction of increased
risk would only be justified on grounds such as infeasibility.

A nunber of comrenters preferred the use of the full risk range rather than a
single value for the cleanup level. |In certain cases it was not clear whether commenters
understood EPA's intention in having a point of departure. One comenter said that a
poi nt of departure does not help in devel oping cleanup goals. O her commenters argued
that a point of departure underm nes the risk range by establishing a single value for
all sites, whereas use of a risk range accounts for variation anong sites and for
uncertainties in risk assessnment. Another commenter supported use of the entire range
rather than focussing on 10° in order to foster cost-effectiveness in the program while
several others simlarly stated that a risk range, rather than a target |evel, recognizes
such relevant factors as toxicity, exposure potential, and cost-benefit tradeoffs

Several commenters proposed use of a different point of departure, and even one
whi ch coul d vary depending on the site circunstances. |If a point of departure is chosen
one conmenter suggested that 10° is the appropriate value, being within the suggested
risk range of 10* to 10°. Another comenter, on the other hand, said the point of
departure should be 10* this level is considered acceptably protective; it is already
based on very conservative assunptions, so that the true risk is lower; and anything
| ower would be a bias toward treatnent.

I n opposing the proposed point of departure, one commenter suggested that there
should be different targets for various popul ation sizes, and that a higher value such as
10* is adequate for snaller populations. Others echoed this comrent, saying that
popul ati on size should be a factor for nmoving in the risk range, and that for small
popul ations 10™* suffices. One conmenter pointed out that other federal agencies have
considered 10* as de minims for small populations: A comenter stated that EPA has in
the past considered 10°° as insignificant when aggregate population risk is very low. The
commenter did not suggest a value but said that EPA should re-exanm ne the issue of not
consi dering popul ation size in setting cleanup levels. Finally, one commenter suggested
that risk levels could be set depending on the conservatism of the assunptions used and
ot her relevant factors such as the formin which the chemcal is present in the
envi ronment .

EPA believes it is necessary to explain howit intends the point of departure to
be used. Where the aggregate risk of contam nants based on existing ARARs exceeds 10™* or
where renedi ation goals are not determned by ARARs, EPA uses 10° as a point of departure
for establishing prelimnary renediation goals. This neans that a cumul ative risk |eve
of 10®is used as the starting point (or initial "protectiveness" goal) for determ ning
the nost appropriate risk level that alternatives should be designed to attain. The use
of 10°°® expresses EPA's preference for remedial actions that result in risks at the nore
protective end of the risk range, but this does not reflect a presunption that the fina

remedi al action should attain such a risk level. Factors related to exposure
uncertainty and technical Iimtations may justify modification of initial cleanup |levels
that are based on the 10° risk level. The ultimate decision on what |evel of protection
wi Il be appropriate depends on the selected renedy, which is based on the criteria

described in " 300.430(e)(9)(iii).

EPA bel i eves, however, that it is both useful and necessary to have a starting
point in those cases where the renedi ation goal is not determ ned by ARARs. Although
adj ustments may be necessary in determning the actual renmediation goal for a site, it is
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inportant to have an initial value to which adjustments can be nade, particularly since
the risk range covers two orders of magnitude. By using 10° as the point of departure
EPA intends that there be a preference for setting renediation goals at the nore
protective end of the range, other things being equal. Contrary to assertions of sone
comment ers, EPA does not believe that this preference will be so strong as to preclude
appropriate site-specific factors. Also, EPA does not agree that cost should be

consi dered when setting the prelimnary renedi ati on goal because reliable cost
information is not available at this step of the process. Cost is ultimately one of the
criteria used in selecting a renedy.

EPA woul d |ike to address those commenters who suggest that the point of departure
shoul d depend on popul ation size. At this tine EPA believes that the point of departure
shoul d be consistent across all sites. The point of departure represents a level from
whi ch anal ysis should begin, regardl ess of the circunmstances. Prelimnary and fina
remedi ation goals, i.e., target risk levels, however, may vary fromthe point of
departure dependi ng upon site-specific circunmstances (see discussion above on risk
range). The ultimte role of population size in determ ning response priorities or
remedies is currently under
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review by the Ri sk Managenent Counci l

Final rule: EPA is revising proposed " 300.430(e)(2)(i)(A(2) on the point of departure
as follows: "The 10°° risk level shall be used as the point of departure for determ ning
remedi ati on goals for alternatives when ARARs are not available or are not sufficiently
protective because of the presence of nultiple contam nants at a site or multiple

pat hways of exposure;..."

Name: Section 300.430(e)(9). Detailed analysis of alternatives.

Proposed rule: The purpose of the detailed analysis is to objectively assess the
alternatives with respect to nine evaluation criteria that enconpass statutory

requi rements and include other gauges of the overall feasibility and acceptability of
remedi al alternatives (53 FR 51428). This analysis is conprised of an individual
assessnment of the alternatives against each criterion and a conparative anal ysis desi gned
to determne the relative performance of the alternatives and identify major trade-offs
(i.e., relative advantages and di sadvantages) anong them The deci si on-maker uses
informati on assenbl ed and eval uated during the detailed analysis in selecting a renedia
action.

Response to conments: The preanbl e discussion of the detailed analysis section of the
RI/FS process in the proposal categorized the nine criteria into three groups

threshol d, primary bal ancing and modifying criteria (53 FR 51428). Although in general
commenters supported this tiered system many were confused about the significance of the
categories in the detailed analysis and renedy sel ection stages. After a careful study
of the comments, EPA has concluded that the process EPA proposed woul d be expressed nore
clearly if the nine criteria were not divided into three categories during the detail ed
anal ysis phase, when all nine criteria need to be objectively assessed, but when the

bal anci ng decision is made. EPA believes that the characterization of the criteria into
the three categories is inportant, and should be used during remedy sel ection, as
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di scussed in that section of today's preanble.

Some commenters asked EPA to clarify the purpose and content of the detailed
analysis. The following is a general description of the detailed analysis. The detailed
anal ysis of alternatives consists of the analysis and presentation of the rel evant
informati on needed to all ow decision-mkers to select a site renmedy. It is not the
deci si on-maki ng process itself. During the detailed analysis, each alternative is
assessed agai nst each of the nine criteria. The analysis lays out the performance of
each alternative in terms of conpliance with ARARs, |ong-term effectiveness and
permanence, reduction of toxicity, nobility or volume through treatment, short-term
effectiveness, inplementability, and cost. The assessnment of overall protection draws on
the assessments conducted under other evaluation criteria, especially long-term
effectiveness and permanence, short-term effectiveness and conpliance with ARARS. State
and community acceptance al so are assessed, although definitive assessnents of these
factors cannot be conpleted until the public conrent period on the draft RI/FS and
proposed plan is conpleted. Further guidance on this process is available in the "EPA
Gui dance for Conducting Renedial |nvestigations and Feasibility Studies Under CERCLA, "
OSWVER Directive No. 9355.3-01, October 1988 (InterimFinal). This guidance will be
updated followi ng pronmul gati on of the NCP.

After making the individual criterion assessments for each alternative, the
alternatives are conpared to each another. This conparative analysis identifies the key
tradeoffs (relative advantages and di sadvantages) anpong the alternatives with respect to
the nine criteria. The purpose of this conparative analysis is to provide decision-
makers with sufficient information to balance the trade-offs associated with the
alternatives, select an appropriate remedy for the site and denonstrate satisfaction of
the CERCLA renedy sel ection requirenents.

In general, comenters supported the use of the nine criteria in performng the
detail ed analysis. The supporters wote that the criteria provide the flexibility needed
to analyze diverse site conditions, by allow ng the consideration of a wi de range of
rel evant factors.

Some commenters wote that nine criteria are too many to address in the detailed
anal ysis. These conmenters argued that considering so many criteria makes the eval uation
too conplicated. \While supporting the nine criteria, one comenter suggested addi ng as
an additional criterion, the extent to which the alternative utilizes permanent sol utions
and alternative treatment technol ogies or resource recovery technol ogies to the maximm
extent practicable. |In addition, several commenters addressed the relation of the nine
criteria used in alternatives evaluation and renedy selection to the statutory nandates
for remedy selection described in section 121 of CERCLA. These commenters renmarked that
the use of the nine criteria was a significant departure fromthe renedy sel ection
criteria in the 1985 NCP, which focused on protectiveness and cost. They also believed
that increasing the nunber of criteria to be considered during remedy sel ection reduces
flexibility and conplicates an already conplicated process. They suggested that the
criteria should be based directly on the statutory | anguage. Specifically, these
commenters proposed the followi ng four criteria: protection of human health and the
environment; conpliance/ waiver of ARARs; preference for permanent sol utions and treatnment
as a principal elenent; and cost-effectiveness

Al t hough agreeing with EPA's establishment of protection of human health and the
environment and conpliance with ARARs as the first two evaluation criteria, one comenter
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suggested significant nodifications to the other criteria. This commenter suggested
merging the five evaluation criteria of long-termeffectiveness and permanence, reduction
of toxicity, mobility or volume through treatment, short-term effectiveness
inplementability, and cost, into three broad criteria: effectiveness, inplementability
and cost. This comenter noted that state and conmunity acceptance, although rel evant
considerations in remedy selection, add nothing to the feasibility study process. The
commenter believes this system would provide the nost appropriate starting point for
creating a structured nmethod for selecting a site renedy.

EPA devel oped the nine evaluation criteria to give effect to the nunerous
statutory mandates of section 121 and in particular, the renedial action assessnment
factors of section 121(b)(1)(A)-(G . EPA does not believe analysis of alternatives under
the four criteria approach suggested by the commenter would provide an adequate
anal ytical framework. EPA also is not adding as a criterion the statutory mandate to
utilize permanent solutions and alternative treatnent technol ogies or resource recovery
technol ogi es to the nmaxi mum extent practicable. The analysis performed pursuant to the
nine criteria concludes with selection of a remedy that neets the statutory nmandates
Thi s anal ysis requires consideration of a nunber of factors before nmeking these
conclusions. In particular, the mandate for cost- effective renedies clearly requires
consi deration of both costs and the effectiveness of alternatives. Simlarly, EPA
beli eves that a range of
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factors, including long-termeffectiveness and permanence, reduction of toxicity,
mobility, or volune through treatnent, and short-term effectiveness, must be consi dered
to provide the basis for concluding that a particular alternative represents the
practicable extent to which permanent solutions and treatnment can be used at a given
site. However, EPA has included two specific statutory requirements in the criteria
(protection of human health and the environment and conpliance with ARARsS) in |ight of
the paramount inportance of these mandates. EPA notes that it does have an expectation
that alternatives that will treat principal threats at sites will be considered
consistent with the statutory preference for treatnment as a principal elenment.

The proposed rule stated that the detailed analysis is to be conducted on the
limted nunber of alternatives that represent viable hazardous waste managenment
approaches (53 FR 51506). One conmenter recomended changi ng the wording to conduct a
detail ed analysis on those alternatives representing "viable approaches to renmedi a
action," rather than "viable hazardous waste managenent approaches." EPA agrees with
this recomendati on and has substituted the commenter's wording for the phrase in the
final rule. As a further clarification, today's rule consistently uses the term
"renmedi al alternative" in all pertinent places

A di scussion of each of the nine criteria foll ows.

1. Protection of human health and the environment. This evaluation criterion
assesses whet her each alternative provides adequate protection of human health and the
environment. The overall assessnment of protection draws on the assessnents conducted
under other evaluation criteria, especially long-termeffectiveness and permanence
short-term effectiveness, and conpliance with ARARs. Only those alternatives determn ned
to be protective in the detailed analysis proceed to the selection of remedy step
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One commenter noted that effectiveness, inplenentability, extent of reduction in
toxicity, mobility, or volune, and conpliance with ARARs criteria should be considered
before evaluating the protectiveness of a renmedial alternative. EPA agrees that the
protectiveness determ nation in the detailed analysis draws upon the assessnments
conduct ed under other evaluation criteria, especially long-termeffectiveness and
permanence, short-term effectiveness, and conpliance with ARARs. However, EPA has
mai nt ai ned protection of human health and the environment as the first criterion due to
the clear statutory nandate to select remedies that are protective of human health and
t he environnent.

One commenter stressed that the inpact of the remedial action on natural resources
must be assessed under this criterion. The commenter noted that the use of ground-water
punp and treat systems as part of a renedial action may depl ete val uable water resources
particularly in the western states. EPA agrees that the inpact of the remedial action
must be assessed and calls for this analysis under the short-term effectiveness
criterion. As noted above, the evaluations of short-termeffectiveness and other
criteria are used in assessing the protectiveness of each alternative

2. Conpliance with ARARs. This evaluation criterion is used to deterni ne whether
each alternative will neet all of its federal and state ARARs (as defined in CERCLA
section 121). The detail ed analysis should summuari ze which requirements are applicable
or relevant and appropriate to an alternative and descri be how the alternative neets
these requirenents. When an ARAR is not net, the detailed analysis should discuss
whet her one of the six waivers allowed under CERCLA may be appropriate (see also preanble
section bel ow on ARARs).

One commenter noted that the responsibility for evaluating the applicability of
ARARs waivers to a proposed renedial action |lies with the | ead agency and not with the
potentially responsible party (PRP). This commenter also recommended that the |ead
agency eval uate potential grounds for ARARs waivers as early as possible in the
feasibility study, due to the inportant role ARARs play in the ultimte remedy sel ection
deci sion. EPA supports early evaluation of ARARs by the |ead agency or the PRP, as
appropriate, depending on site-specific enforcenent agreenents. Either the PRP or a
state may perform the ARAR analysis and recommend the applicability of ARAR waivers, but
ultimately EPA determ nes conpliance with ARARs (and the applicability of ARARs waivers)
when it selects the remedial action, as described in the proposed plan and finalized in
the record of decision (ROD)

3. Long-term effectiveness and permanence. The analysis under this criterion
focuses on any residual risk remaining at the site after the conpletion of the renmedia
action. This analysis includes consideration of the degree of threat posed by the
hazardous substances remaining at the site and the adequacy and reliability of any
controls (e.g., engineering or institutional controls) used to manage the hazardous
substances remanining at the site. The criterion is founded on CERCLA' s mandates to
sel ect renmedies that are protective of human health and the environment and that utilize
permanent solutions and alternative treatnment technol ogies or resource recovery
technol ogi es to the nmaxi mum extent practicable and that maintain protection over tine.

Seeking clarification of EPA's interpretation of "permanence," one comenter
recommended that EPA define a permanent renedy as a renedy for a particular site that
results in protection of human health and the environment w thout the need for
significant levels of long-term operation and mai ntenance. Another suggested that a



-131-

permanent solution is sinply a renedy that is not an interimsolution, i.e., it is a
final solution. EPA evaluates pernmanence to the maximum extent practicable as the degree
of long-termeffectiveness and permanence afforded by a renmedy. This is judged along a
continuum with remedies offering greater or |esser degrees of long-termeffectiveness
and permanence

As a general observation, several commenters noted that many of the criteria
(e.g., long-termeffectiveness, short-term effectiveness, and reduction of toxicity,
mobility or volume through treatnment) overlap. EPA acknow edges that these factors are
related. They derive fromthe mandates of section 121 and are designed to elicit
anal ysis on distinct, but related factors to perform a conprehensive analysis of each
alternative. Today's rule lists factors to be considered in performng the detail ed
anal ysis under each of the criteria. For further guidance, see the "Guidance for
Conducti ng Renmedi al Investigations and Feasibility Studies Under CERCLA," OSVER Directive
No. 9355.3-01, October 1988 (Interim Final).

Long-term effectiveness includes a consideration of the residual risk remaining at
a site after the renedial action is conplete. This assessnent of risk is conducted
assum ng conservative but realistic exposures. This consideration will assess how nmuch
of that risk is associated with treatnment residuals and how nmuch is associated with
untreated waste. The potential for this risk may be neasured by nunerical standards such
as cancer risk levels or the volume or concentration of contam nants in waste, nedia, or
treatment residuals remaining on site

4. Reduction of toxicity, nobility or volume through treatnment. This evaluation
criterion addresses the statutory preference for selecting
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remedi al actions that enploy treatment technol ogies that permanently and significantly
reduce the toxicity, mobility or volume of the hazardous substances as a principa

el ement. Specifically, this analysis exam nes the nagnitude, significance and
irreversibility of such reductions achieved by alternatives enploying treatnment.

One commenter pointed out that the preanble to the proposed rule | acked precision
in stating that CERCLA section 121 mandates a preference for renedies that permanently
reduce the volune, toxicity, or mobility of the hazardous substances. Rather, this
commenter wrote, section 121 establishes a preference for remedies in which treatnent
permanently and significantly reduces the volume, toxicity or mobility of the hazardous
substances. The commenter noted the om ssion of the word "treatment" could be inportant
because the ambi guous statement in the proposal would allow the conclusion that
contai nment qualifies as a preferred remedy. |In fact, some commenters suggested the rule
contain | anguage stating that physical control, or containment on site, would qualify as
actions achieving a reduction of nobility for purposes of this criterion

EPA nust stress that the reductions anal yzed pursuant to the reduction of
toxicity, mobility or volume criterion nmust be attained through treatment. This
criterion is designed to evaluate alternatives in |light of CERCLA s preference for
remedi al actions in which treatnent which permanently and significantly reduces the
vol une, toxicity or nobility of the hazardous substances is a principal elenent. This
criterion has been amended in today's rule to specify analysis of the extent that
toxicity, mobility or volume is reduced through treatnent.
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On a related point, another commenter noted that the statute establishes a
preference for reduction of toxicity, mobility or (rather than "and") vol une through
treatment. EPA agrees with this comment and today's preanble and rule consistently refer
to the reduction of toxicity, nobility or volunme through treatnent.

Anot her comment er expressed concern that the phrase "permanently and significantly
reduces the volume, toxicity or mobility of the hazardous substances" will be interpreted
as a presunption in favor of incineration. This commenter believes such a presunption
woul d dramatically increase renedi ation costs wi thout providing a correspondi ng increase
in protectiveness. Sonme commenters argued that the effectiveness of different treatnment
technol ogi es shoul d not be judged solely on the destructive efficiency of a particular
techni que, such as incineration, because treatnment technol ogies that do not destroy
hazardous constituents but rather inmmbilize them chemcally also are capabl e of
protecting human health and the environment and satisfying the statutory preference.

In response, the purpose of treatment in the Superfund programis to substantially
reduce the toxicity, nmobility, or volume of hazardous substances in order to decrease the
i nherent hazards posed by a site. Consistent with the statutory preference set out in
CERCLA section 121(b) (1), EPA expects to treat the principal threats (e.g., contam nants
of concern) posed by a site, wherever practicable (see " 300.430(a)(1)(iii)(A)).

However, EPA agrees with the comenters that nore than one treatment technology is
capabl e of acconplishing these goals. |In order to clarify this point, EPA is
establishing, as a guideline, that treatnent as part of CERCLA renedi es should generally
achi eve reductions of 90 to 99 percent in the concentration or nobility of individua
cont am nants of concern, although there will be situations where reductions outside the
90 to 99 percent range that achieve health-based or other site-specific renediation goals
(corresponding to greater or |esser concentration reductions) will be appropriate.

All treatnent should involve well-designed and well-operated systens. In order to
achi eve 90 percent or greater reductions, the systens should be designed to achieve
reductions beyond the target |evel under optimal conditions. |If treatment results in the
transfer of hazardous constituents from one nmediumto another (e.g., stripping of
vol atil e organic conpounds from sludges to air), treatment of the newly affected medium
will often be required

The reductions suggested by this guideline for effective treatment may be achieved
by the application of a single technology or a conbination of technologies ( i.e.,
treatment train). |In addition, EPA believes this 90 to 99 percent range allows the use
of an array of technol ogies, including innovative technol ogies. As noted above, EPA
agrees that a wide variety of treatnment technol ogi es are capabl e of achieving these
reductions. For exanple, effective treatment may potentially include bioremediation
solidification, and a variety of thermal destruction technol ogies, as well as many
ot hers. EPA supports the devel opnent and use of a diverse array of treatnent
technol ogi es to address hazardous substances at Superfund sites. Exanples of efforts to
support such devel opnent and use include the Superfund Innovative Technol ogy Eval uati on
program and the increased encouragenent of treatability testing of innovative
technol ogi es during the RI/FS to inprove promotion and sel ection of such technol ogies
To provide further enphasis on the use of innovative technol ogies, today's rule
incorporates an expectation that exam nation of such technol ogies shall be carried
through to the detailed analysis if those technol ogi es have the potential and viability
to performbetter than or equal to proven technologies in terns of performance or
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inpl ementability, short-termeffectiveness or cost (" 300.430(a)(1)(iii)(E)).

This guideline for effective treatnent is based on an evaluation by the Superfund
program of the effectiveness of treatment technol ogi es on hazardous constituents in
sl udges, soil, and debris, the nost conmon waste addressed by Superfund source contro
remedi al actions ("Summary of Treatnent Technol ogy Effectiveness for Contam nated Soil,"
EPA Final Report (March 1989). This guideline is also consistent with guidance that
establishes alternate treatment |levels to be achieved when conplying with the RCRA | and
di sposal restrictions for soil and debris through a treatability variance ("Obtaining a
Soil and Debris Treatability Variance for Renmedial Actions," Superfund LDR CGui de #6A,
OSWVER Directive 9347.3-06FS). Both docunents are available in the docket in support of
this final rule.

One commenter recomrended that recycling should be considered in assessing the
extent that each alternative reduces the toxicity, nobility or volume of the hazardous
subst ances. Although the rule as proposed would have all owed recycling activities to
occur as part of the remedial action,

" 300.430(e)(9)(iii)(D) of today's rule is changed to specifically consider the reduction
of toxicity, mobility or volume of the hazardous substances through recycling

5. Short-termeffectiveness. This evaluation criterion addresses the effects of
the alternative during the construction and inplementation phase until remedial response
objectives are net. Under this criterion alternatives are evaluated with respect to
their effects on human health and the environnent during inplenmentation of the remedia
action.

One commenter requested additional guidance on the evaluation of short-term
effectiveness. Today's rule lists the
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factors to consider under this criterion. The assessnent of short-term effectiveness
includes an evaluation of how alternatives will protect the comunity during renedia
actions. This aspect of short-term effectiveness addresses any risk that results from
inmpl ementation of the proposed renedi al action, such as dust from excavation
transportation of hazardous materials, or air quality inpacts froma stripping tower
operation that may affect human health. This assessment will consider who may be exposed
during the remedi al action, what risks those popul ations may face, how those risks can be
m tigated, and what risks cannot be readily controlled. Wb rkers are included in the
popul ation that may be affected by short-term exposures

This criterion also addresses potential adverse inpacts on the environment that
may result fromthe construction and inplenmentation of an alternative and eval uates the
reliability of the available mtigation neasures in preventing or reducing potentia
i npacts on either of these potential receptors. Mre detail ed guidance on evaluating the
short-terminpacts of a remedial alternative is included in the "EPA Guidance for
Conducti ng Renmedi al Investigations and Feasibility Studies Under CERCLA" (OSVER Directive
9355. 3-01, COctober 1988). This guidance lists relevant factors to analyze as part of
this criterion and the bases for evaluation during the detailed analysis.

This comenter al so expressed concern that EPA's definition of short-term
effectiveness does not sufficiently highlight the use of institutional controls during
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remedy inplenmentation. According to this commenter, because these techniques can
substantially reduce risk, EPA should require consideration of these controls when
assessing the short-termeffectiveness of an alternative. Another conmenter expanded on
this concept, stating that both institutional controls and site stabilization can be used
to mtigate the risks posed by the remedial action. This commenter argued that use of
institutional controls and site stabilization activities would allow the use of

i nnovative technol ogi es, such as biorenedi ation, that could be effective in the
long-term EPA agrees that short-termeffects often can be nitigated through the use of
institutional controls along with other active neasures that may include interimrenedies
(i nmpl emented as operable units) or renmpoval actions. Program managenment principles and
expectations placed in today's rule reflect these concepts

One commenter noted that many of the same considerations that apply to the
eval uation of long-termeffectiveness also apply to evaluating the short-term
effectiveness of certain remedial techniques. |In analyzing short- and |long-term
effectiveness, EPA may study inpacts or risks posed to many of the same receptors.
However, the focus of the analyses under the two criteria differ. The analysis under the
long-term effectiveness and pernmanence criterion addresses the risk remaining after
response objectives have been met. The primary focus of this evaluation is the extent
and effectiveness of the controls that may be required to manage the risk posed by
treatment residuals and/or untreated wastes. The analysis under the short-term
effectiveness criterion focuses on the effects on human health and the environment during
i npl ementation of the renedial action

6. Inplenentability. The inplenentability criterion addresses the technical and
adm nistrative feasibility of inplenenting an alternative and the availability of various
services and materials required during its inplementation

Some commenters linked inplementability with effectiveness. These commenters
argued that the two criteria nmust be analyzed together because an alternative that is not
i nmpl ement abl e al so could not be effective. One commenter asserted that inplementability
is site-specific and therefore should include the variables of each site's topography,
|l ocation, and avail abl e space, capacity and technol ogi es.

Al t hough EPA agrees that inplenmentability and effectiveness are rel ated, EPA has
mai nt ai ned them as separate analytical criteria. This allows distinct analysis of the
various subfactors of each criterion (such as the nmagnitude of residual risk remaining at
the conclusion of the remedial action for long-termeffectiveness and permanence, and the
technical feasibility associated with the remedial action for inplenmentability), which
generally do not relate to both. EPA agrees that inplenmentability is determ ned on a
site-specific basis. The factors listed by this commenter would be addressed under the
technical feasibility component of the inplenentability criterion. Today's rule lists
the factors to be considered under the criteria and the RI/FS gui dance provides an
addi tional discussion

7. Cost. Many comments reflected some confusion over the role of cost as an
anal ytical criterion under the detailed analysis and the required statutory finding that
the renedy selected is cost-effective. One commenter focused on the need to distinguish
the cost-effectiveness finding fromthe cost evaluation criterion. EPA agrees that this
distinction is an inportant one. Although cost is used as a crude screen in the
devel opment and screening of alternatives, cost is primarily addressed in the detailed
anal ysis and renedy sel ecti on phases of the remedial process. The detailed analysis
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eval uates and conpares the cost of the respective alternatives, but draws no concl usion
as to the cost-effectiveness of the alternatives. Cost-effectiveness is determned in
the renmedy sel ection phase, considering the long-termeffectiveness and pernmanence
afforded by the alternative, the extent to which the alternative reduces the toxicity,
mobility, or volune of the hazardous substances through treatnment, the short-term
effectiveness of the alternative, and the alternative's cost (see preanble section bel ow
on detailed discussion of the role of cost in decision-making).

Several comenters addressed cost as an evaluation criterion. Some noted the
inportance of an adequate cost evaluation in the detailed analysis phase. EPA agrees
that the evaluation of costs associated with an alternative nust be based on as conplete
and accurate cost data as possible. Several comenters stated that the discount rate
used to determ ne the net present value creates a bias against protective renedies. Some
argued that use of the 10 percent discount rate established by the O fice of Managenent
and Budget (OMB) Circular A-94 is inappropriately high. They believe use of this
di scount rate artificially reduces estimtes of the cost of operation and nai ntenance
(&M and encourages the selection of contai nment-based, |ow capital, high O&M cost
remedi es, while discouraging high capital, |ow O&M cost renmedies. They commented that
the discount rate of 10 percent is unrealistic because it does not take into account
long-term market conditions and the |ikelihood that the beneficial value of a clean site
will increase as popul ations increase and natural resources becone nore scarce. The
di scount rate may al so be outdated because inflation rates have changed since the rate
was devel oped. The commenters stated that five percent is a nore realistic discount
rate. EPA recognizes the inportance of using an appropriate discount rate when deriving
estimates of project costs. EPA does not intend to create a bias against high capital
| ow O&M cost remedies. EPA will follow OMB Circular A-94 and
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notes that OMB is currently reviewing its provisions. |f and when Circular A-94 is
revised, EPA will address this matter in program gui dance to ensure consistency with
Circul ar A-94.

EPA received the suggestion that the cost criterion should include the assessnent
of savings due to recycling of salvageable or recyclable material. EPA has not changed
the rule to specifically consider revenue realized due to recycling. However, EPA
believes that to the extent response costs are directly offset by the receipt of revenue
fromrecycling, such funds should be included when calculating the costs of the response
action.

One commenter argued that costs of future remedial actions should be included in
the cost estimate, when there is a reasonabl e expectation that a major conponent of a
remedy may require replacenent. EPA agrees and believes that such factors may be taken
into account under today's rule. Analysis under the "long-term effectiveness and
permanence" criterion should be used to determ ne which alternatives may result in future
costs. A detailed statistical analysis is not required to identify probable future
costs. Rather, qualitative engineering judgnent should be used to assess whet her
repl acement costs should be considered. EPA specifically has provided in the RI/FS
gui dance that such costs are to be addressed, and if appropriate, included in the cost
estimte, when it may be reasonably assuned that a major conmponent of the alternative
will fail and require replacement to prevent significant exposure to contam nants. EPA
notes that when devel opi ng cost information, both direct and indirect capital and
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operation and mai ntenance costs should be devel oped

One comment er recomrended considering as part of the analysis under this
criterion, costs related to | osses of business activities, residential devel opnent, and
|l ocal, state, and federal tax revenues that may result fromrestricting future | and use
and ground water use that nay be necessary with remedi al actions that |eave hazardous
substances on site. The commenter also said that EPA should also take into account the
reductions in the values of the neighboring properties that may occur when an inactive
waste site is not restored to unrestricted use. |In response, EPA does not believe it is
appropriate under CERCLA to include these costs within this evaluation criterion.
Section 111 of CERCLA governs the use of the Fund and according to that section, these
costs are not included as costs that may be incurred by the Fund. |In addition, section
107 provides the right to recover response costs, natural resources damages and costs of
certain health assessments or health effects studies. The costs |isted by the comenter
al so are not included specifically within the costs recoverabl e under section 107
Further, such indirect effects such as the reduction in property values are the result of
the hazardous substance activity, not the response action

One comment er asked EPA to acknow edge that federal procurenent requirements apply
to EPA contractors conducting Superfund remedial actions. EPA agrees with the commenter
that EPA contractors nust conply with federal procurenment requirements and that this can
reduce the cost of Fund-financed renedial actions (e.g., contract award to responsive
responsi ble | ow bidder). However, EPA does not believe it necessary or appropriate to
acknowl edge this in the rule. Simlarly, EPA received comments that it shoul d enpl oy
cost-cutting measures when inplenmenting renedial actions. EPA agrees and does so
whenever possi bl e.

EPA received the comment that the detail ed anal ysis does not afford sufficient
wei ght to cost because, anong the five criteria | abeled as balancing criteria in the
proposal, four address effectiveness and inplementability and only one addresses cost.
EPA stresses that the number of related criteria in the detailed analysis does not relate
to the inmportance of each criterion. All nine criteria are inportant to address the
requi rements of CERCLA.

8. State acceptance. This criterion reflects the statutory requirenment to provide
for substantial and neani ngful state involvenent. State comments nmay be addressed during
the FS, as appropriate, although fornal state comrents generally are not received unti
after the state has reviewed the draft RI/FS and the draft proposed plan prior to the
public comment period

EPA received several comments stressing the inmportance of this criterion. EPA
agrees this consideration is inmportant and has devel oped today's rule consistent with
CERCLA' s enphasis on state involvenent in the remedial process (see also preanble section
bel ow on Subpart F).

9. Community acceptance. This criterion refers to the comunity's comments on the
remedi al alternatives under consideration. For this evaluation, conmunity is broadly
defined to include all interested parties, including PRPs. These coments are taken into
account throughout the RI/FS process, although formal community comments are made during
the public conment period for the proposed plan and the RI/FS

EPA recei ved one conmment suggesting that this criterion only consider the
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acceptance of a party if that party resides in a community near the site. This comenter
argued that comments from parties affected only by interference of nornmal commerce or
residing in areas unaffected by the potential health threat should not be afforded the
sane wei ght as those parties residing in the nearby conmmunity. As a matter of policy,
EPA pl aces the highest priority on coments received fromthe conmunity to which the site
potentially or actually poses a human health or environmental risk. However, today's rule
establishes no formal priority for evaluating community conments. |Instead, comunity
concerns will be assessed on a site-specific basis, allowing flexibility to neet the
demands of varying site conditions and diverse conmmunity needs

Final rule: 1. Today's regulation revises proposed " 300.430(e)(9) based
on comments received on the detailed analysis of alternatives using the nine criteria
the renedy selection, and the hierarchy of criteria used in the analysis. The revisions
made in response to comrents primarily attenpt to clarify the process. The revisions
reflect the fact that the detailed analysis should be an objective assessnment of the
alternatives with respect to the nine criteria and as a consequence, the threshold

bal anci ng, and nodi fying | abels have been renmoved from the discussion of the nine
criteria during the detailed analysis and placed in the selection of remedy section
where the criteria are actually used as threshold, balancing, and nmodifying criteria

2. The final rule requires specification of which reduction -- toxicity, mobility
or volune -- will be achieved by an alternative. Section 300.430(e)(9)(iii)(D)(1) is
revised to indicate that recycling is an acceptabl e means of acconplishing reduction

Name: Section 300.430(f). Renedy selection.

Existing rule: The 1985 NCP calls for the selection of remedies that are cost-effective
and that effectively mtigate and mnim ze threats to public health and wel fare and the

environment. 40 CFR 300.68(i)(1). |In selecting the appropriate extent of renedy, the
| ead agency considers cost, technology, reliability, adm nistrative and other concerns
and their relevant effects on public health and welfare and the environnment. Federa

ARARs are used
start 55 FR 8724
as the basis for determ ning cleanup |evels

CERCLA, as amended in 1986, elevated the use of ARARs, including state ARARs, as
cl eanup standards to a statutory requirenent and provided other requirements for remedy
sel ection. Congress retained the requirement for protective and cost-effective renmedies
and prescribed renedies that utilize permanent solutions and alternative treatnment
technol ogi es or resource recovery technol ogies to the maxi num extent practicable.
Proposed rule: The preanble to the proposed rule explained that selection of a renedia
action is a two step process (53 FR 51429). First, the |lead agency, in conjunction with
the support agency, reviews the results of the RI/FS to identify a preferred alternative

The | ead agency presents this preferred alternative, along with the supporting
informati on and analysis, to the public in a proposed plan for review and coment.

Second, the | ead agency reviews the public comments, consults with the support agency to
eval uate whether the preferred plan still is the nost appropriate remedial action for the
site or site problem and makes the final remedy selection decision (see also "
300.515(e) for description of |ead and support agency roles during the selection of
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remedy process).

The identification of the preferred alternative and the final renedy sel ection
deci sion are based on an evaluation of the major trade-offs anong the alternatives in
terms of the nine evaluation criteria. Remedial alternatives nust be protective of human
health and the environnment and conply with ARARs (or justify a waiver) in order to be
eligible for selection. These are the two threshold criteria from anong the nine
criteria.

The | ead agency bal ances the trade-offs, identified in the detail ed analysis,
anong alternatives with respect to long-termeffectiveness and pernmanence, reduction of
toxicity, mobility or volume through treatment, short-term effectiveness
inmpl ementability, and cost. This initial balancing determ nes prelimnary conclusions as
to the maxi num extent to which permanent solutions and treatnment can be practicably
utilized in a cost-effective manner. The preanble to the proposed rule referred to the
criteria used for balancing the trade-offs as primary balancing criteria.

The alternative that is protective of human health and the environnent, is ARAR-
conpliant and affords the best conbination of attributes is identified as the preferred
alternative in the proposed pl an.

State and community acceptance are factored into a final bal ancing which

determ nes the renedy and the extent of permanent solutions and treatment practicable for
the site. State concerns will be factored into the proposed plan to the extent they are
known. However, formal state comments may not be received until after the state has
reviewed the draft RI/FS and the draft proposed plan prior to the public coment period

Simlarly, to the extent possible, conmmunity concerns will be factored into the
feasibility study and proposed plan. However, comunity acceptance cannot be assessed
definitively until the formal public comment period is held

Response to comments: 1. Structure and consistency. Although generally supporting the
use of the nine criteria in remedy sel ection, several comenters expressed concern over
whet her the bal anci ng process ensures selection of renedies that conply with the

statutory mandates of CERCLA. |In response, EPA believes that the renedy sel ection
process promnul gated today effectively harnoni zes the somewhat conpeting requirenments of
CERCLA, and ensures that remedial actions will fulfill each statutory mandate

Specifically, some commenters wote that the absence fromthe rule of the
categories of threshold, bal ancing, and nodifying criteria described in the preanmble to
the proposal nade the function of the criteria in renedy selection unclear and that the
proposed rule did not provide sufficient practical guidance on renedy sel ection

In response, EPA has nodified the proposed rule to provide further clarification
and structure in the remedy selection process. First, EPA has added expectations into
the rule, in order to provide better guidance on the types of renedi es that EPA expects
to consider in detailed analysis, and has set out a program goal and managenent
principles (" 300.430(a)). Second, EPA has added structure to the process by specifying

the functional categories of the nine criteria -- threshold, primary bal ancing or
modi fying -- in the remedy selection portion of the rule. Third, the rule enphasizes the
inmportance of two of the nine criteria -- long-termeffectiveness and pernmanence, and

reduction of toxicity, mobility or volume through treatnment -- in the bal ancing process
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Some commenters opposed the adoption of the proposed remedy selection framework.
These commenters criticized the framework as being vague and providing little guidance on
the weight to be afforded individual selection criteria or the order in which the
criteria should be considered. The comenters criticized the process as likely to vary
fromsite to site, resulting in the selection of different renedies for sites with
simlar characteristics. According to these commenters, the inconsistency could inpair
EPA's ability to negotiate settlements with PRPs. One commenter warned that the fluid
nature of the proposed decision-making process will make it nore difficult for states
ot her federal agencies, and PRPs to replicate. The comenter fears that EPA will waste
ti me second-guessing remedy selections and justifying how a preferred remedy was
identified by a |l ead agency or a PRP. These comenters requested clear and conplete
directions on how to select remedies

In response, EPA believes that the basic remedy sel ection system as revised
presents a sound, workable method for selecting protective renedi es while balancing the
technical, economc, and practical realities associated with each site and with the
program as a whole to arrive at appropriate solutions. EPA believes that flexibility is
needed in the remedy selection process precisely because each Superfund site presents a
different set of circunmstances. A rigid set of criteria for renedy selection, while
perhaps nore easily reproduced, would not be well suited to such diverse site
circumstances, and would be | ess responsive to Congress' mandate to consider a |arge
nunmber of factors, including protectiveness, permanence and treatnent, cost,
ef fectiveness, and state and public participation.

At the sane time, EPA agrees that clarification is needed concerning the role and
relative inportance of the different criteria in remedy sel ection, and has responded by
categorizing the criteria by function (i.e., threshold, balancing, and modifying), and by
identifying balancing criteria that should be enphasized. These revisions add structure
to the process and indicate the relative inmportance of the different criteria. The
inclusion of the goal, managenment principles, and expectations in the rule should al so
increase national consistency by focusing detailed analysis and remedy sel ection on

fewer, nmore appropriate alternatives. EPA believes that these changes will make it
easier for the public to understand and antici pate EPA deci sions
In addition, proposed " 300.430(f)(3)(iii) ("

300.430(f)(2)(ii)(D) and (E) in the final rule) is revised to clarify the relation of the
evaluation criteria to the statutory mandates of section 121 of CERCLA. Specifically,
the regul ati on now states that cost-

start 55 FR 8725

effectiveness is to be determ ned by conparing the costs and overall effectiveness of
alternatives to determ ne whether the costs are proportional to the effectiveness

achi eved. Overall effectiveness for the purpose of this determ nation includes |ong-term
effectiveness and permanence; reduction of toxicity, mobility, or volunme through
treatment; and short-term effectiveness. The determ nation of which alternative utilizes
permanent solutions and alternative treatnment technol ogies to the maxi num extent
practicable takes into account |long-term effectiveness and permanence; reduction of
toxicity, mobility, or volune through treatnent; short-term effectiveness;

inpl ementability; and cost, as well as state and conmunity acceptance

Anot her revision made to enhance the clarity of the regulation is the direction at
" 300.430(f)(1)(ii)(E) that special enphasis is to be afforded alternatives that offer
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advantages in terns of long-termeffectiveness and permanence, and reduction of toxicity,

mobility or volume through treatnment, in perform ng the bal ancing by which the remedy is
sel ected. These two criteria are given primary consideration in the rule and preanble
when analyzing the relative nerits of the alternatives. These criteria will be the npst

inportant, decisive factors in renedy selection when the alternatives performsimlarly
with respect to the other balancing criteria. Wen the alternatives provide simlar
long-term effectiveness and permanence and reduction of toxicity, mobility or volunme, the
ot her balancing criteria rise to distinguish the alternatives and play a nore significant
role in selecting the renedy. For exanple, if two alternatives offer simlar degrees of
long-term effectiveness and pernmanence and reduction of toxicity, mobility or volune
through treatnent, but one alternative would require nmore tinme to conplete and woul d have
greater short-terminmpacts on human health and the environnent, the decision-maker would
focus on the distinctions between the alternatives under the short-term effectiveness
criterion.

One comenter stated that remedies should be evaluated on a national basis, rather
than a site-specific basis to, at a mnimum determ ne the relative inportance of each of
the nine criteria. According to this commenter, site-specific remedy sel ection using
bal ancing | eads to nationally inconsistent remedi es and hides from public view the renmedy
sel ection process. A different comenter argued that site-specific factors should
dom nate the renedy sel ection process

EPA bel i eves that today's nodifications to the proposal clarify the remedy
sel ection process and help ensure that consistent renedies are selected. The renmedy
sel ection process in today's rule, shaped by the program goal and expectations, pronpotes

nati onal consistency while allow ng consideration of inportant site-specific factors. In
addi tion, EPA is devel opi ng gui dance on expected renedies for specific types of sites
(e.g., municipal landfills) and specific types of waste (e.g., PCBs) that will assist in

stream i ni ng deci si on-maki ng and pronoting greater consistency.

One comment er suggested that the selection process focus on the risk reduction
provided by the alternatives and the cost-effectiveness of each alternative. EPA agrees
with the commenter that risk reduction and cost-effectiveness are major considerations in
sel ecting renmedial actions. The anount of residual risk remaining after inplenmentation
of the remedy is analyzed under the |long-term effectiveness and permanence criterion in
the detailed analysis. The trade-offs associated with this criterion are balanced with
the other criteria when selecting a renmedy. However, today's rule affords extra
significance to the trade-offs associated with the "long-term effectiveness and
permanence" and "reduction of toxicity, nobility or volune through treatnent" criteria
when conparing the attributes associated with the alternatives

One commenter noted that EPA had omitted in the proposal a reference to the
statute's bias against off-site | and disposal of untreated waste. EPA notes the om ssion
and has changed proposed " 300.430(f)(3)(iii) (" 300.430(f)(1)(ii)(E) in the final rule)
to clarify that an alternative that relies on the off-site transport and | and di sposal of
untreated hazardous substances will be the | east favored alternative where practicable
treatment technol ogies are avail able, as determ ned by analysis using the nine criteria.

EPA notes that CERCLA does not express a preference for or bias against off-site
remedi es involving treatnent and that the NCP is simlarly neutral

Many commenters felt that protection of human health and the environment was
appropriately established as a threshold criterion. One commenter requested that
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protectiveness be clearly identified as the domnant criterion for evaluating responses
conducted by PRPs. Another commenter felt that the proposed NCP did not nmeke it clear
that the protection of human health and the environnment must be nmet at a m ni num by al
remedi es.

Section 121 of CERCLA nakes clear, and the |legislative history confirms, that the
over archi ng mandate of the Superfund programis to protect human health and the
environment fromthe current and potential threats posed by uncontroll ed hazardous waste
sites. This nmandate applies to all renedial actions and cannot be waived. This priority
has been reflected in the rule by including protection as a threshold criterion that nust
be satisfied by all renedies sel ected under CERCLA ("
300.430(f) (1) (ii)(A)).

One commenter noted that, in general, if there will be significant exposure during
inmpl ementation of the renedy, a remedial option that can be inplenented quickly is
preferable, in terms of the short-termprotection it affords, to one that can only be
inmpl emented slowly but provides greater long-term effectiveness. EPA responds by
cautioni ng agai nst over-generalization and attenpting to create too rigid a fornmula for
remedy selection. EPA agrees that unacceptable short-terminpacts can cause an
alternative to be considered non-protective of human health and the environment and can
remove that alternative from consideration as a viable option. However, in this exanple,
the renedy that is less effective in the short-term (i.e., takes longer to inplenent)
al so provides greater long-termeffectiveness than the remedy wi thout unacceptable
adverse short-terminmpacts. |In this situation, generally EPA would eval uate the possible
measures available to mtigate the short-terminpacts and thus allow the alternative to
be protective during inplenentation. This alternative, in other words, would not
imedi ately be ruled out, due to its positive performnce under the long-term
effectiveness and permanence criterion.

One commenter cautioned that the threshold criteria should not be overly
restrictive, i.e., nust not include overly conservative safety factors. EPA believes it
uses a sound, reasonable approach in judging the overall protection afforded by a
remedi al alternative. (See preanble description of
" 300.430(e) for a conplete discussion of evaluating risks associated with potenti al
alternatives.) As for the requirenent to neet ARARs, EPA is sinply followi ng the mandate
in the statute that on-site remedi es selected under CERCLA section 121 nust neet al
"applicable" and "rel evant and appropriate" requirenents of federal and state
environnmental |aws, unless a
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wai ver is appropriate under the conditions set out in CERCLA section 121(d)(4). EPA has
di scretion to determ ne whether any, all, or only a portion of a requirenent is relevant
and appropriate, consistent with the factors set out in final rule

" 300.400(g)(2); however, once determ ned to be relevant and appropriate, all relevant
and appropriate portions of the requirement nust be applied as though they were
applicable (again, unless a waiver is available).

Some commenters concluded that since Congress did not |ist conpliance with ARARS
as one of the remedy selection criteria in section 121(b), this criterion should not be
considered a threshold criterion. |In addition, some commented that protection of human
health and the environnment should receive nore enphasis than conpliance with ARARs. EPA
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beli eves that CERCLA section 121(d)(2)(A) establishes conpliance with ARARs as a
threshold criterion for remedy selection. That section requires the selection of a
remedi al action that "at |east attains such legally applicable or relevant and
appropriate standard, requirenment, criteria, or limtation" (subject to waivers in CERCLA

section 121(d)(4)). |In some situations conpliance with ARARs may not result in
protective renmedi es because of exposure to multiple chemi cals or through multiple
exposure pathways that have additive or synergistic effects. |In this case a renedy may

need to achieve levels more stringent than the ARARsS to ensure protection

One commenter argued that since different remedi es must neet different ARARs and
because neeting some ARARs precludes neeting other ARARs, sone site cleanups will not be
able to neet all ARARs. Another conmenter sought clarification on conparing alternatives
when different ARARs are identified and questioned how EPA would prioritize alternatives
if none neets all the identified ARARs.

In response, EPA notes that in the detailed analysis, each alternative is

evaluated individually to determine if the alternative will be ARAR-conpliant. Each
alternative will possess its own set of ARARs, and frequently ARARs for one alternative
will not be ARAR for another alternative for the sane site (e.g., an incineration

alternative may have air em ssions ARARs not applicable to a biorenmediation alternative).
Alternatives need only attain requirements that are applicable or relevant and
appropriate for that alternative, not all ARARs identified for any alternative at the
site. Alternatives that cannot nmeet all of their respective ARARs nust justify a waiver
under CERCLA section 121(d)(4) (final rule 300.430(f)(1)(ii)(C)) for each requirenent
that will not be met in order for that alternative to be eligible for selection as the
remedi al action. Alternatives involving ARAR waivers, of course, nust also provide
adequate protection of human health and the environnment in order to be eligible for

sel ection as the remedy.

2. Role of cost in cost-effectiveness determ nation. The appropriate role of cost
in remedy sel ection has been a controversial issue. EPA received questions concerning
the wei ght afforded each of the criteria, including cost, when bal ancing the trade-offs
anong the criteria. Under the proposal and today's rule, cost is considered in meking
two statutory determ nations required for selected renmedies: that the remedy is cost-
effective (i.e., the remedy provides effectiveness proportional to its cost) and that it
utilizes permanent solutions and treatment to the maxi mum extent practicable. The
comments that address the role of cost in the cost-effectiveness determ nation are
di scussed first.

According to several comenters, Congress clearly intended that renedi es would be
sel ected based on the protectiveness afforded by the alternative and cost woul d be used
only to select from anong protective alternatives. A different commenter argued that the
cost-effectiveness nmandate nust be used to ensure that remedial actions, which nust be
protective of human health and the environnment, ARAR-conpliant, and utilize pernmanent
solutions and alternative treatment technol ogi es or resource recovery technologies to the
mexi mum ext ent practicable, achieve these nandates at the | owest possible cost.

EPA agrees that cost can only be considered in selecting a remedy from anong
protective alternatives. The remedy selection process requires that alternatives nust be
demonstrated to be protective and ARAR-conpliant (or justify a waiver) in order to be
eligible for consideration in the bal ancing process by which the renedy is selected
Thi s sequence of steps ensures that the selected remedy will be protective of human
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health and the environnment and that protection of human health and the environment will
not be conprom sed by other selection factors, such as cost. Several commenters
supported the proposed renmedy sel ection process believing it ensures the selection of a
cost-effective renedy while at the same tine not affording an overly dom nant role to
cost.

Some commenters argued that cost should only be used to inplement a selected,
protective remedy in the nost cost-efficient manner, i.e., that cost-effectiveness should
only be considered after the renedy has been selected to allow inplementation in the
| east costly manner. The commenters assert that their interpretation follows fromthe
statute and the legislative history. Another commenter asserted that cost-effectiveness
primarily is a check to prevent unreasonabl e expenditures and to ensure renedies are
inplemented in a cost-efficient (and not necessarily the |owest cost) manner

In response, EPA believes that cost is a relevant factor for consideration as part
of the selection of the renedy from anong protective, ARAR-conpliant alternatives, and
not merely as part of the inplenentation phase. EPA believes this position is consistent
with both the statute and | egislative history.

CERCLA, at section 121(a), states that "the President shall select appropriate

renedial actions ... which are in accordance with this section and, to the extent
practicable, the national contingency plan, and which provide for cost-effective
response." Thus, cost-effectiveness is established as a condition for remedy sel ection

not merely as a consideration during remedial design and inplementation. Further in the
statute, at section 121(b) (1), Congress again repeats the requirenment that only cost-

effective renedies are to be selected, as follows: "The President shall select a
remedi al action that is protective of human health and the environment, that is cost
effective, and that utilizes permanent solutions and alternative treatnent ... to the
mexi mum extent practicable." Again, cost-effectiveness is cited along with

protectiveness as a key factor to consider in selecting the remedy. EPA believes that
the statutory | anguage supports the use of concepts of "cost" and "effectiveness" in this
rule's nine evaluation criteria that provide the basis for the renedy sel ection decision
rather than as factors to be applied after the renedy has been sel ected.

EPA believes that this approach is also in line with the legislative history
underlyi ng the SARA Amendnents, which added section 121 to CERCLA. The Conference report
on SARA di scussed the concept of cost-effectiveness, and specifically approved of the
approach to cost-effectiveness taken by EPA in the 1985 NCP:
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The provision that actions under both sections 104 and 106 nust be cost-effective is a
recognition of EPA's existing policy as enbodied in the National Contingency Plan

H. R. Rep. 962, 99th Cong., 2d Sess. 245 (1986) (enphasis added).

Specifically, the 1985 NCP required that:

in selecting the appropriate extent of renmedy from anong the alternatives that will
achi eve adequate protection of public health and welfare and the environnent in
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accordance with 300.68(i)(1), the |l ead agency will consider cost, technol ogy,
reliability, adm nistrative and other concerns, and their relevant effects on
public health and wel fare and the environnment.

40 CFR 300.68(i)(2) (enphasis added). Thus, the 1985 NCP provided that cost should be a
factor in the selection of a remedy, and enphasized that cost may be used to sel ect
"among" those alternatives that are protective; significantly, the 1985 rul e does not
contenplate a uni que protective remedy in nost cases, for which cost would sinply be used
to deci de on possible inplenentati on mechanisns.

The preanmble to the 1985 NCP goes on to explain in nore detail the role of cost in
that rule:

The approach enmbodied in today's rule is to select a cost-effective alternative froma
range of renedies that protects the public health and welfare and the environnment.

First, it is clear that if all the remedi es exam ned are equally feasible
reliable, and provide the sane |evel of protection, the | ead agency will select

the | east expensive remedy. Second, where all factors are not equal, the |ead
agency nust evaluate the cost, level of protection, and reliability of each
alternative. |In evaluating the cost of renmedial alternatives, the |ead agency
must consider not only imrediate capital costs, but also the costs of operating
and maintaining the renedy for the period required to protect public health and
wel fare and the environnent. For exanple, the |ead agency m ght select a
treatment or destruction technology with a higher capital cost than long-term
cont ai nment because treatnment or destruction m ght offer a permanent solution to
the probl em

Finally, the |l ead agency would not always select the npst protective option, regardl ess
of cost. The |ead agency would instead consider costs, technology, reliability,
adm ni strative and other concerns, and their effects on public health and welfare
and the environnent. This allows selection of an alternative that is the npost
appropriate for the specific site in question.

50 FR at 47921 (Nov. 20, 1985) (enphasis added).

Today's rule continues the approach embodied in the 1985 NCP, although sone of the
term nol ogy has changed. First, the approach promul gated today requires that
alternatives are determ ned to be adequately protective and ARAR-conpliant before cost-
effectiveness is considered in renedy selection (see " 300.430(f)(1)(ii)(Dy)
Second, today's rule recognizes that a range of alternatives can be protective and ARAR-
conpliant, and that cost is a legitimate factor for choosing anmong such alternatives

The 1985 NCP based the cost-effectiveness determ nation on technol ogy,
reliability, adm nistrative, and other concerns and their effects on public health and
wel fare and the environnent. Today's rule considers basically the sane factors but has
recast themto reflect CERCLA s preferences and mandates. For exanple, technology is
consi dered under the criterion of reduction of toxicity, mobility, or volune through
treatment for treatnment performance; long-term effectiveness and pernmanence for
residuals, and short-termeffectiveness for adverse inpacts. Reliability of treatment
technol ogy is considered under reduction of toxicity, nmobility, or volunme through
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treatment. Reliability of |ong-term managenment controls used to address treatnent
residuals is considered under long-termeffectiveness and permanence. Effects of
alternatives on protection of human health and the environnent is considered under short-
and long-term effectiveness. Administrative and other concerns are replaced by the
inplementability criterion, which is not considered in determ ning cost-effectiveness but
is used in determ ning the extent to which permanent solutions and treatnent can be
practicably utilized, along with state and comrunity acceptance

In addition to endorsing the 1985 NCP approach to cost-effectiveness, the SARA
Conference Report went on to discuss the Conferees' view of the role of cost-
effectiveness in the remedy selection process

The term "cost-effective" means that in determning the appropriate |evel of cleanup the
President first determ nes the appropriate |level of environmental and health
protection to be achieved and then selects a cost-efficient neans of achieving

that goal. Only after the President determ nes, by the selection of applicable or
rel evant and appropriate requirements [ ARARs], that adequate protection of human
health and the environment will be achieved, is it appropriate to consider cost-

effectiveness.
H R. Rep. 962, 99th Cong., 2d Sess. 245 (1986).

As the Conference Report contenpl ated, where there is an applicable or relevant
and appropriate requirement (ARAR) that defines the "appropriate | evel of environmenta
and health protection to be achieved," e.g., a Maxi num Contani nant Level (MCL) for ground
wat er, EPA will select an appropriate and cost-efficient technology for achieving that
l evel under today's rule.’™ If two or nore alternatives are determned to be conparably
effective in achieving that MCL standard and | evel of protection, the |east costly of the
alternatives would be selected as the cost-effective solution under today's rule.

However, the situation is often nmore conplicated. Indeed, in nost cases, there
will not be one level or standard -- e.g., one contam nant-specific ARAR -- that defines
protectiveness, but rather, there will be a range of protective, ARAR-conpliant

alternatives eligible for selection that vary in their costs and effectiveness

There are two principal reasons for this. First, ARARs are not available in al
situations. Contam nant-specific ARARs have been pronul gated for a small percentage of
contam nants, ™ and even if contam nant-specific ARARs were available for some rel evant
subst ances, they generally do not define protective levels for contam nated soils nor do
they al ways define protective levels for m xtures of chem cals (typical Superfund site
situations). Thus, EPA must evaluate additional information to determ ne what renedies

10 see final rule " 300.430(f)(1)(ii)(D), which provides that only after
an alternative is found to be "protective and ARAR-conpliant,"” is the
alternative eval uated based on cost or other bal ancing factors.

1 For exanpl e, although there are a | arge nunber of hazardous substances
that may contaninate the ground water, final MCL | evels have only been
promul gated for approximately 31 chemicals (assunmi ng "radi onuclides" are
grouped, and considered to be one chemical). See 40 CFR 141.11 - 141.16; 40
CFR 141.61 - 141.62; and 54 FR 27567 (June 29, 1989).
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woul d protect human health and the environment; the answer, as reflected by this fina
rule's definition of an acceptable risk "range," is that there are generally a range of
remedi es that may be protective.

The second maj or reason that there will not be one |level or standard that defines
protectiveness in nost cases, is that the NCP requires the devel opment of alternatives
that represent distinct strategies for cleaning up the site or site problem These
alternatives will achieve protection of human health and the environment through
different nethods (e.g., treatment, containment) or conbinations of methods and will
often involve different ARARs, particularly action-specific requirenents.™ (As
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noted above, e.g., incineration may have a potential ARAR relating to air em ssions that
a chem cal treatnment option would not.) Different nethods of protection typically will
vary in their costs and effectiveness (e.g., treatnent residuals, short-terminpacts).
Where costs and effectiveness vary anong protective and ARAR-conpliant alternatives, it
is necessary to evaluate the relationship of costs to effectiveness within and across
alternatives to identify which options afford overall effectiveness proportional to their
costs.

EPA believes that the intent of the SARA Conference Report was to make clear that
cost-effectiveness cannot be used to justify selection of a remedy that does not protect
human health and the environnment. By follow ng the approach of the 1985 NCP, and by
consi dering cost-effectiveness only after EPA has identified protective remedial options
EPA believes its approach is consistent with the objectives and intent of Congress

Some commenters urged that EPA highlight cost in the remedy sel ection process,
el evating cost-effectiveness to a threshold criterion, in recognition of the mandate for
cost-effective renedies. Several commenters suggested several reasons why cost-
ef fectiveness should be considered a threshold criterion. One comenter stated that the
l egislative history indicates that cost-effectiveness should be a threshold. Another
commenter indicated that cost is considered throughout the FS and is the only truly
objective criterion of the nine and that, in practice, EPA has nade its decisions with
cost as a primary consideration. Another commenter sought explicit confirmation in the
rule that regardless of how the five factors balance out, only cost-effective renedies
may be selected. Other conmenters wanted clarification concerning the weight afforded
each of the criteria, including cost, when balancing the trade-offs anmpobng the criteria.

In response to the comments urging an increased role of cost or requesting
clarification on the role of cost, EPA notes that it has established cost as one of the
evaluation criteria in the detailed analysis and that the final rule explains nore
clearly how cost is to be considered in determ ning cost-effectiveness and the
practicable extent to which permanent solutions and treatnment can be used.

EPA agrees that cost-effectiveness is |like the two threshold criteria in that it
is a statutory requirement with which an alternative nust conply in order to be eligible

12 Location-specific ARARs and action-specific ARARs are discussed in

nore detail in the preanble to the proposed NCP, 53 FR at 51437 (Dec. 21
1988).
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for selection as the remedy. The statutory finding of cost-effectiveness is not

"bal anced," with any other statutory requirenment, but rather certain evaluation criteria
are bal anced to reach the conclusion that the remedy is cost-effective. Mre than one
alternative can be cost-effective.

EPA has deci ded, however, not to establish cost-effectiveness as a threshold
finding largely due to the sequence in which the statutory findings are made. Wen EPA
begi ns the selection step, information is readily available fromthe detailed analysis to
determ ne i mMmedi ately which alternatives are protective and ARAR-conpliant and therefore
eligible for selection. The focus of the renmedy selection process fromthis point
forward is on draw ng conclusions about the distinguishing differences among eligible
options to determ ne which alternative represents the maxi num extent to which permanent
sol utions and treatnment can be utilized in a cost-effective manner. The findings of
cost-effectiveness and the extent to which permanent solutions and treatnent are
practicable both derive fromthe bal ancing of these differences or tradeoffs

Commenters asked EPA to clarify the nmeasure of effectiveness used in the
determ nation that costs are proportional to an alternative's overall effectiveness
Overall effectiveness, as used in the cost-effectiveness determ nation, is a conposite of
long-term effectiveness and permanence; reduction in toxicity, mobility or volunme of the
hazardous substances through treatment; and short-term effectiveness. The relationship
bet ween overall effectiveness and cost is exam ned across all the alternatives to
identify which options afford effectiveness proportional to their cost.

Because sone comrenters were confused by the description of cost-effectiveness in
proposed " 300.430(f)(4)(ii)(D)("the remedy provides overall effectiveness proportiona
to its costs"), EPA believes that it is necessary to better express its intent. This
description of cost-effectiveness is in fina
" 300.430(f)(1)(ii)(D) and 300.430(f)(5)(ii)(D)

EPA uses the term "proportional" because it intends that in determ ning whether a
remedy is cost-effective, the decision-maker should both conpare the cost to
effectiveness of each alternative individually and conpare the cost and effectiveness of

alternatives in relation to one another (see 53 FR 51427-28). In analyzing an individual
alternative, the decision-nmaker should conpare, using best professional judgnent, the
relative magni tude of cost to effectiveness of that alternative. |n comparing

alternatives to one another, the decision-mker should exam ne incremental cost
differences in relation to incremental differences in effectiveness. Thus, for exanple,
if the difference in effectiveness is small but the difference in cost is very large, a
proportional relationship between the alternatives does not exist. The nore expensive
remedy may not be cost-effective. EPA does not intend, however, that a strict

mat hemati cal proportionality be applied because generally there is no known or given
cost-effective alternative to be used as a baseline. EPA believes, however, that it is
useful for the decision-maker to analyze anong alternatives, |ooking at incrementa

di fferences.

EPA bel i eves that using the term "proportional" describes well this type of
mul tidi mensi onal analysis. Using such an analysis should enable the decision-mker to
determ ne whether an alternative represents a reasonable value for the noney; nore than
one alternative may be considered cost-effective.

In response to the comment that cost should be used to distinguish between
conparably protective renedi es, EPA notes that many alternatives will be protective but
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wi Il achieve that protection through different methods or combinations of methods, such
that the commenter's characterization of alternatives as "conparably protective" may not
be appropriate (though all alternatives may be protective). However, alternatives may
enmerge fromthe detail ed analysis as comparably "effective," in terns of the three
effectiveness criteria of long-termeffectiveness and permanence, reduction of toxicity,
mobility or volume through treatnment and short-term effectiveness; in that event, the

| east costly of the conparably effective alternatives would be identified as cost-
effective while the others would not. However, because the remedy sel ection process
usual ly involves consideration of a range of distinct alternatives that generally vary in
their effectiveness and cost, nost often a conparative analysis of the relationship

bet ween the overall effectiveness of the alternatives and their costs will be required to
determ ne which alternatives are cost-effective (i.e., provide overall effectiveness
proportional to their costs).

One comment er suggested adding the following to proposed *
300.430(f)(3): "Renmedies selected shall be cost-effective relative to other alternatives
I'n evaluating the cost-effectiveness of proposed alternatives, EPA shall take
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into account the total short- and long-term cost of such actions, including the costs of
operation and mai ntenance for the entire period during which such activities will be
required. A cost-effective remedy is one with costs proportional to the renmedy's overal
ef fectiveness."

EPA has not incorporated the entire suggested statenent into the rule. EPA
beli eves the comenter's statement is too narrow, because several types of costs are
factored into the evaluation of the cost of the renmedy during the detailed analysis
These costs include, but are not limted to, the direct and indirect costs identified by
the commenter. Also, the |anguage does not reflect that overall effectiveness involves a
conposite of effectiveness factors, i.e, long-termeffectiveness and pernmanence
toxicity, mobility or volume reduction through treatnent, and short-term effectiveness
EPA does agree with the commenter that a cost-effective remedy is one with costs
proportional to the renedy's overall effectiveness. A nore detailed discussion of the
types of costs that nay be considered is included in EPA's RI/FS guidance (cited above).

One comment er argued that because the requirenent that all renedies be cost-
effective is unconditional, should EPA select a remedy requiring treatnment techni ques
that are nore stringent than health-based ARARs or the 10% to 10°® acceptable risk range
EPA must denmpnstrate the ability of the techniques to provide neani ngful and necessary
risk reductions at a reasonable cost. Although EPA generally will not select a renedia
action specifically to achieve a risk level below 10°® (e.g., 107), technology used in
inmpl ementing the selected remedy could actually achi eve additional risk reduction (e.g.
1077). EPA agrees with the conmenter that as with any remedy sel ected under CERCLA
section 121, a remedy selected with a risk |evel below 10°® must be cost-effective
(and nmeet the other requirements of section 121).

Anot her comment er suggested that EPA add | anguage to the rule stating that EPA
shal | select a remedy with associated risk |ower than 10* only when necessary for
protection of human health or the environment or conpliance with ARARs, or if EPA can
denmonstrate that such risk reductions can be achieved at a reasonable cost. In response
EPA expl ains that once levels are established for carcinogens that will satisfy ARARs,
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EPA wi Il consider cumulative or synergistic effects fromnultiple contam nants or

mul tiple exposures. For carcinogens without ARARs, 10° is a point of departure from
whi ch technical, uncertainty and exposure factors are used to establish prelimnary
remedi ati on goals, which include a target risk level. Final remediation goals are
determned in the remedy sel ection decision by balancing the major trade-offs anong the
alternatives based on the evaluation criteria (as described in " 300.430(f)(1)(ii)),
which will establish the specific Ievel within the acceptable risk range the remedy will
be designed to achieve. (See preanble discussion above on risk range.)

One commenter requested clarification that the cost-effectiveness requirenment
applies equally to Fund-financed and PRP-financed remedi es. However, several other
commenters asserted that the cost-effectiveness requirement pertains only to renedies
that EPA intends to seek from PRPs or to fund itself. \When the PRPs are proposing a
remedy, according to these commenters, cost-effectiveness is a matter only for the PRPs,
not the governnment.

EPA provides the following clarification. The statutory requirenent that each
remedy selected be cost-effective applies to all Fund-financed as well as all PRP-
financed renedi es under CERCLA.

3. Cost and practicability. Sone comenters requested clarification of the proper
anal ysis of trade-offs between cost-effectiveness and the practical limtations of
treatment technol ogi es on one hand, and the nmandate to utilize treatnent to the maxi num
extent practicable on the other. |In addition, one commenter wrote that the proposed
process blurs the two concepts of cost effectiveness and practicability. Sone comenters
noted that cost nmust be considered in determ ning what is "practicable." EPA responds
that cost is considered in making both findings as are certain other criteria. Cost is
considered in determ ning cost-effectiveness to decide which options offer a reasonable
value for the money in light of the results they achieve. Cost differences nust also be
considered in the context of all other differences between alternatives to reach a
conclusion as to which alternative, all things considered, provides the nost appropriate
solutions for the site or site problem It is this judgment that determ nes the maximm
extent to which permanent solutions and treatnment are practicable for the site or site
probl em bei ng addressed. Criteria other than cost that are also used to make both
findings are long-term effectiveness and pernmanence, reduction in toxicity, mobility or
vol une through treatnent, and short-term effectiveness. However, the determ nation of
"practicability" also takes into account the inplenmentability of the remedy and state and
communi ty acceptance

In response to the comment that EPA may not select a non-permanent remedy if a
permanent renmedy is practicable, EPA notes that the final balancing by which the remedy
is selected decides, from anmobng protective, cost-effective alternatives, the extent to
whi ch pernmanent solutions and treatnment are practicable for the site. EPA nust select an
alternative providing the nmaxi mum per manence and treatnent practicable. EPA uses the
bal ancing and modifying criteria to determ ne what is practicable. A comenter indicated
that PRPs must be required to clean up the rel eased hazardous substances to the nmaxi num
extent practicable. EPA agrees; PRP cleanups are subject to the sane standards as Fund-
financed renedi al actions.

Several commenters addressed specifically the statutory mandate to utilize
permanent solutions and alternative treatnment technol ogies or resource recovery
technol ogi es to the naxi mum extent practicable. One comrenter suggested establishing
this statutory mandate as a threshold criterion. Simlarly, another comrenter argued
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that since the concepts of protection of human health and the environment, cost-
effectiveness, and the preference for permanent solutions and alternative treatnent
technol ogi es or resource recovery technol ogies are specifically grouped together by
Congress, these criteria should be balanced with each other in the same context in the
remedy sel ection process of the NCP. The conmenter urged elimnation of the distinctions
between the threshold and primary bal ancing criteria.

EPA believes that it has established an appropriate process for addressing al
these provisions, first by identifying protective, ARAR-conpliant alternatives eligible
for selection, and then by bal ancing tradeoffs anong alternatives with respect to the
other pertinent criteria to identify a cost-effective alternative that utilizes permanent
solutions and alternative treatment technol ogi es or resource recovery technologies to the
mexi mum ext ent practicabl e. EPA does not believe that it is possible or appropriate to
address the mandate to utilize permanent solutions and treatment to the maxi mum extent
practicable as an evaluation criterion because this
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mandat e represents a concl usion reached about a remedy on the basis of several evaluation
factors.

Some commenters stressed that the statute does not require permanent sol utions or
treatment in all cases. Another commenter argued different criteria should be applied if
EPA determ nes that a site is "beyond technical and econom c renedi ation." EPA agrees
that under CERCLA, the requirenment to sel ect permanent sol utions and treatnment
technologies is qualified by practicability. This concept ensures selection of renmedies
appropriate to the site problens.

Some commenters noted that cost nust be considered in determ ning what is
"practicable." As discussed above, the cost of the remedy is anong the factors
considered in determning the use of permanent solutions and treatnment to the maxi mum
extent practicable.

4. State and community acceptance. One comment believed state and community
acceptance were appropriately categorized as nodifying criteria. This comenter
concluded that in the statute Congress did not afford the same weight to state and
comunity acceptance as the other criteria. Another commenter felt that the proposa
af forded too much weight to state and comunity acceptance and that these interests would
exerci se undue influence over the selection of a renedy. EPA disagrees with the latter
comment. CERCLA calls for meaningful state and community involvenent in selecting the
remedi al action. See, e.g., sections 117 and 121(f) of CERCLA. Today's rule provides a
framework for such involvenent. EPA notes, however, that information on state and
comunity acceptance generally will not be conplete until comments are received on the
proposed plan. Once all coments are evaluated, state and comrunity acceptance may
pronpt modifications to the preferred renedy and are thus designated nodifying criteria.

In no case will EPA sacrifice protection to achieve state and community acceptance

Several commenters suggested that consideration of state acceptance as a nodifying
criterion did not adequately take into account state concerns in remedy selection. One
commenter stated that the proposed approach would likely result in state input not being
factored in until the ROD was being prepared, which would be too |ate for addressing
serious concerns. For this reason, one commenter suggested meking state acceptance a
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primary bal ancing criterion.

EPA bel i eves that the process as proposed adequately addresses state interests
Often, a state agency may be the | ead agency for RI/FS activities at a site, directly
devel oping, in consultation with EPA, the alternatives that will be analyzed in detail
and the option that will be put forward as the preferred alternative in the proposed
plan. When EPA is the | ead agency, states participate as the support agency and are
involved in these sanme decisions. The rule provides for consideration of state concerns
t hroughout the remedi al process, noting that such concerns should be reflected, to the
extent possible, in the proposed plan. However, the rule acknow edges that the
assessnment of state concerns may not be conpleted until after the formal public coment
period has been held and, therefore, highlights consideration of this criterion in the
final remedy sel ection decision

EPA received comrents urging express recognition that Indian tribes have the
opportunity, along with states, to review draft RI/FS reports prior to public review
These commenters requested that EPA afford substantial deference to Indian tribe and
state comments on the RI/FS workplan, the ROD and regardi ng ARARs. In response, EPA
notes that " 300.515(b) allows Indian tribes to be treated the sane as states in the
remedi al process if certain conditions are met, thus ensuring the Indian tribes have the
opportunity to review and conmment on significant documents such as RI/FSs and RODs. EPA
recogni zes the substantial role that states and Indian tribes play in the renedia
process and does not believe further enphasis is necessary in the renedy sel ection
portion of the rule

Several commenters argued that community acceptance is a significant criterion and
shoul d have nmore influence in alternatives evaluation and renmedy selection. These
commenters urged that this criterion be nade a primary bal ancing criterion. The
commenters felt that community, as well as state concerns, should be considered
t hroughout the remedial process, highlighting in their coments the desire to participate
in the devel opment of RI/FS workplans and to participate in the detailed anal ysis.

Simlar to the concerns expressed on the role of state acceptance, some commenters
cautioned that if community acceptance is addressed only at the ROD stage, |ack of
acceptance could result in serious conflict between EPA, the state and the community.

EPA agrees that community acceptance is extrenmely inportant and has established a
Superfund community relations programto facilitate conmuni cation between the comunity
and the | ead and support agencies. To the degree that community acceptance of the
alternatives is known at the tinme of the proposed plan, it will be taken into account in
the devel opnent of the plan. Additionally, the public may access the adm nistrative
record throughout the renedial process and may voice concerns to the | ead agency
regarding the contents of the docunments contained in the record at any tine.

Due to the fact that information with respect to this factor generally will not be
conplete until after the official public coment period, EPA has not included comunity
acceptance as a primary balancing criterion. A correct assessment of community
acceptance necessarily is based on hearing fromthe comunity as a whole. Accordingly,
EPA believes it would be premature to address this factor conclusively prior to the
public coment period, during which EPA may hear fromcitizens who have not been voca
earlier during the RI/FS process. Although community acceptance is not addressed as
early as the primary bal ancing factors, which serve as the principal basis for
determ ning the preferred alternative, it nonetheless is an inportant factor in EPA's
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final remedy selection decision. |If community acceptance is known earlier, it can be a
factor in determning the preferred alternative

In reference to the five-year review, two commenters generally endorsed EPA's
interpretation of the statutory provision in the preanmble that calls for a five year

revi ew whenever the selected renedy will |eave wastes on site above |levels that allow for
unlimted use and unrestricted exposure. One commenter agreed that the five year review
shoul d focus on whether the remedy is still protective and should consist of an

exam nation of nonitoring data rather than new field investigations. Another comenter
said that the five year review should al so exam ne new technol ogi es that may have been
devel oped since the renedy was inplenmented, to the extent the remedy is not protective
General ly, EPA agrees with these comments, and gui dance is under devel opnent to define
the five-year review. EPA agrees that the review should generally focus on nonitoring
data, where available, to evaluate whether the renedy continues to provide adequate
protection of human health and the environnent. New technologies will be considered
where the existing renedy is not protective, but the five-year review is not intended
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as an opportunity to consider an alternative to a protective renedy that was initially
sel ect ed.

As provided in CERCLA section 120(e)(4), for federal facility sites subject to
interagency agreenents (IAGs) under CERCLA section 120, the selection of a renmedia
action shall be "by the head of the relevant departnment, agency or instrunmentality and
the Adm nistrator [of EPA] or, if unable to reach agreenment on selection of a renedia
action, selection by the Adm nistrator." This provision is incorporated in the fina
rul e at " 300.430(f)(4)(iii). EPA notes that where there are
di sagreenents, EPA may invoke the process provided for under E. O 12580, section 10(a),
to facilitate resolution of issues, or a dispute resolution process may be specified in
the IAGitself. |In any case, however, the final remedy selection decision will be
reserved for the EPA Adm nistrator, consistent with CERCLA sections 120(e)(4) and 120(g).

Final rule: Section 300.430(f), the selection of remedy section of the final rule, has
been substantially revised fromthe proposed rule in response to conments received. Many
of these changes reflect EPA's attenpt to clarify the role of the nine criteria during
the renedy sel ection process and how the sel ected renedy conplies with the statutory
requi rements for Superfund remedies. The pronmulgated rule also clarifies the role of the
proposed plan ("" 300.430(f)(i)(ii) and 300.430(f)(2)) and the final remedy selection ("
300.430(f)(4)), taking into consideration state and comrunity acceptance of the proposed
pl an.

1. The rule pronmul gated today noves the discussion of the hierarchy of criteria in
remedy selection fromthe detailed analysis of alternatives section of the proposal rule
to the selection of renedy section in the final rule
(" 300.430(f)(1)(i)). The hierarchy established in today's rule represents an inportant
change fromthe hierarchy described in the preanble to the proposed rule. This change
mekes clear that overall protection of human health and the environment and conpliance
with ARARs (unless grounds for invoking a waiver is provided) are threshold criteria that
must be satisfied by an alternative before it can be selected. Long-termeffectiveness
and permanence; reduction of toxicity, mobility, or volune through treatnment; short-term
effectiveness; inplementability; and cost are primary balancing criteria. However
today's rul e places special enphasis on long-term effectiveness and permanence, and
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reduction of toxicity, mobility, or volune through treatnent, during the remedy sel ection
(" 300.430(f)(1)(ii)(E)). State and community acceptance are modifying criteria that may
have significant input in the final remedy selection

(" 300.430(f)(4)(i)) and, to the degree they are available earlier, my affect the

devel opment of alternatives and the selection of the proposed plan. Fornmal consideration
of the modifying criteria nmay not be available until after the proposed plan, although
informal consideration may be made earlier.

2. Today's rule makes clear that the determ nations that the renedy is: (1) cost-
effective and (2) utilizes permanent solutions and alternate treatnment technol ogi es or
resource recovery technol ogies to the maxi num extent practicable, are separate findings
that both result from bal anci ng conducted during the remedy sel ection process. The final
rule also reflects the statutory bias against off-site |and disposal of untreated waste
during remedy sel ection.

Name: Section 300.430(f)(5). Docunenting the decision

Proposed rule: Proposed "" 300.430(f)(2) and (f)(4) (renumbered as 300.430(f)(5))
required the publication of a notice of availability of the proposed plan and the fina
remedi al action plan. The proposed plan describes and solicits comments on the preferred
remedi al action alternative and the other alternatives considered. Follow ng receipt and
consi deration of public conments on the proposed plan, the renmedy is selected and
docunmented in a ROD. The ROD summari zes the problens posed by a site, the technica

anal ysis of alternative ways of addressing those problems, and the technical aspects of
the selected remedy that are later refined into design specifications. The RODis also a
| egal docunent that, in conjunction with the supporting adm nistrative record
denmonstrates that the | ead and support agency deci si on-maki ng has been carried out in
accordance with statutory and regul atory requirements and that explains the rationale by
whi ch renmedi es were selected. Finally, RODs are inportant public documents that
sunmari ze key facts discovered, analyses perfornmed, and decisions reached by the | ead and
support agencies. The general process of docunenting decisions is simlar for either
operabl e units or conprehensive renmedi al actions; however, the content and | evel of

detail will vary depending on the scope of the action

Response to conments: Few comments were received on the remedy sel ection docunentation
requirements. In general, those conments requested that EPA indicate that the ROD should
explicitly docunent how each of the nine evaluation criteria have been considered and
shoul d include the reasoning on all key issues addressed in the decision process
including the bases for renedial objectives and an expl anati on of why ARARs are
applicable or relevant and appropriate. EPA agrees that the consideration of the nine
evaluation criteria, the reasoning behind all key decisions, the bases for renmedia

obj ectives, and the justification of the ARAR determi nations should be included in the
ROD and sufficient discussion needs to be included in the proposed plan so that the basis
for the proposed renmedy can be clearly understood. The ROD should include a brief
summary of the problens posed by the site, the alternatives evaluated as potentia
remedi es, the results of that analysis, the rationale for the remedial action being

sel ected , and the technical aspects of the selected action. However, EPA believes that
proposed " 300.430(f)(4)(renunbered as " 300.430(f)(5)) already required the presentation
and di scussion of these itenms and that no change to the rule is necessary. This section
requires an explanation of how the nine evaluation criteria were used to select the
remedy and sets forth the follow ng requirenents for all RODs:
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1. Al facts, analysis of facts, and site-specific policy determ nations
considered in the course of carrying out the selection of remedy.

2. A denpnstration that the decision was made in accordance with statutory and
regul atory requirements. The ROD shall discuss how the requirenents of section 121 of
CERCLA have been addressed.

3. A description of the renediation goal (s) and/or other performance standards
that the renedial action is expected to achieve

4. A description of whether or not hazardous substances, pollutants, or
contam nants will remain at the site at levels requiring a five-year review of the
response action.

5. A discussion of significant changes in the final selected remedy fromthe
preferred alternative. A responsiveness sumary that identifies and responds to
significant coments should be available with the ROD. This responsiveness sumary
shoul d include | ead agency responses to comments made by the support agency, as
recomended by one commenter

In addition, EPA has established detail ed guidance on proposed plans, RODs and
ot her deci sion docunents in
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"I'nterim Final Guidance on Preparing Superfund Decision Docunents" OSWER Directive No
9335.3-02 (October 1989).

A conmmenter recomended del eting the phrase "as appropriate" fromthe requirenent

to docunment all facts, analyses of facts, and site-specific policy decisions in the ROD

In response, EPA believes that in certain situations, some information nmay not need to
be included in the ROD, e.g., where the information is already docunmented adequately in
the adm nistrative record. |In other cases, a docunent may not be appropriate for
inclusion in the adm nistrative record at all (see the discussion in Subpart | on what is
appropriate for inclusion in the adm nistrative record). Thus, EPA is not renoving the
phrase "as appropriate" fromthe rule

Simlarly, this commenter recommended that the phrase "as appropriate" be del eted
fromthe requirement to indicate renmediation levels, arguing that such |levels should
al ways be documented in the ROD. EPA agrees that whenever renmedi ation |levels, which have
been renamed renedi ati on goals, are established they should be documented in the ROD
However, EPA believes it is necessary to retain existing |anguage to provide for RODs for
interimactions, which may not always specify final renediation goals, and for decisions
that select no action, which will not establish renmediation goals.

Final rule: Mnor clarifying changes are being nade to proposed -
300.430(f)(4)(renunbered as final " 300.430(f)(5)). The rule notes that the
docunmentation in the proposed plan and the ROD should be at a |level of detail appropriate
to the site situation

Nanme: Ground-water policy.
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Background: EPA's Superfund program uses EPA's G ound-Water Protection Strategy as

gui dance when deternmi ning the appropriate remediation for contam nated ground water at
CERCLA sites. EPA' s Ground-Water Protection Strategy establishes different degrees of
protection for ground waters based on their vulnerability, use, and value. The goal of
EPA' s Superfund approach is to return usable ground waters to their beneficial uses
within a timefrane that is reasonable given the particular circunstances of the site
The Superfund remedi al process assesses the characteristics of the affected ground water
as the first step in deciding the remedi ati on goal for ground-water restoration, the

timeframe within which the restoration will occur, and the nost appropriate nmethod for
achi eving these goals. A determnation is made as to whether the contam nated ground
water falls within Class I, Il, or Ill. (CGuidance for nmaking this determ nation is

avail able in "EPA CGuidelines for Ground-Water Classification" (Final Draft, Decenber
1986).)

Reasonabl e restoration time periods may range fromvery rapid (one to five years)
to relatively extended (perhaps several decades). EPA's preference is for rapid
restoration, when practicable, of Class | ground waters and contam nated ground waters
that are currently, or likely in the near-termto be, the source of a drinking water
supply. The nost appropriate timeframe nust, however, be determ ned through an anal ysis
of alternatives. The mninumrestoration tinmefrane will be determ ned by hydrogeol ogi ca
conditions, specific contam nants at a site, and the size of the contam nant plume. |If
there are other readily available drinking water sources of sufficient quality and yield
that may be used as an alternative water supply, the necessity for rapid restoration of
the contam nated ground water may be reduced

More rapid restoration of ground water is favored in situations where a future
demand for drinking water from ground water is |ikely and other potential sources are not
sufficient. Rapid restoration may al so be appropriate where the institutional controls to
prevent the utilization of contam nated ground water for drinking water purposes are not
clearly effective or reliable. Institutional controls will usually be used as
suppl enentary protective neasures during inplenmentation of ground-water renedies

For Class | and Il ground waters, prelimnary renmedi ati on goals are generally set
at maxi mum cont am nant |evels, and non-zero MCLGs where rel evant and appropriate,
pronul gated under the Safe Drinking Water Act or nore stringent state standards (see
ARARs preambl