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PURPOSE

The purpose of this guidance is to explain the procedure and
the schedule that EPA will follow in reviewing State
applications for primacy under the Underground Injection
Control (UIC) program.

BACKGROUND

The Safe Drinking Water Act (SDWA) frequires that States
apply for primacy within 270 days 'tir the UIC regulations
become effective. The regulations bedame effective on

July 24, 1980 and the end of the 270-day period is

April 20, 198l1. The SDWA in Sec. 1422(b)(2) also requires
the Administrator to approve, disapprove, or approve in part
and disapprove in part the State's underground injection
caontrol program. The Administrator must make his decision
within 90 days of the receipt of the State's application and
must publish his final decision in the Federal Register.

40 CFR 123.54 outlines the public participation requirements
for a State in seeking UIC program approval, and the
procedures to be followed by EPA in the approval process.
During the 90 day review period that the EPA is given to
approve a State submission, EPA is required to: A
l) notify the State within 30 days of receipt on whether the
submission is complete or not (Under Sec. 1425 guidance, EPA
plans to notify the State within 10 days); 2) publish notice
in the Federal Register of the State's application; 3)
provide an opportunity for public hearing and allow 30 days
for public comment; and 4) approve, disapprove, or approve
in part the State's submission.

GUIDANCE

1, State Submissions:

A. Prior to submitting an application to the
Administrator under 40 CFR Part 123 for
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approval of a State UIC program, the State

shall issue public notice of its intent to

adopt a UIC program, and its intent to seek ( 1
approval from the Environmental Protection '
Agency. The public notice shall:

(1) Be circulated to attract wide attention
(40 CFR 123.54(a)(l)).

{2) Indicate where the proposed submission
may be reviewed (40 CFR 123.54(a)(2).

(3) 1Indicate the cost of purchasing a copy of
the submissions (40 CFR 123.54(a)(3).

(4) Provide for a comment period of not less
than 30 days (40 CFR 123.54(a)(4)).

(S) Schedule and hold a public hearing (40
CFR 123.54(a)(5)).

NOTE: The 30-day periods for public
comment and for the waiting
period for public hearing can run
simultaneously.

(6) Outline the fundamental aspects of the
State program, (40 CFR 123.54(a)(6)).

(7) 1Identify a point of contact
for further information, (40 CFR
123.54 (a) (7)).

Several requirements for public participation
need to be clarified.

(1) First, although 40 CFR Part 25 Public

Participation regulations require a

45 day hearing notice, §25.2 (f)

Scope states the following:

". « « The requirements for public
participation in State Hazardous Waste
Programs, Dredge and Fill Permit
Programs, Underground Injection Control
Programs and NPDES permit programs are
found in Part 123 of this chapter. These
requlations embody the substantive
requirements of this part.”
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Therefore, the State as well as the EPA
is required only to provide a 30-day

public notice period before any such
hearing.

(2) Second, the wording of 40 CFR 123.54
(2a)(5) is intended to mean that the State
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for the purpose of giving opportunity to
the State's public to comment on the
program submission.

(3) Third, while public hearing records must

be left open for 10 days under the EPA

Public Participation Policy (Federal
Register Vol. 46, No. 12, Monday,
January 19, 1981) the Consolidated
Regulations have not been amended to
incorporate this requirement. Under the
Policy A. Scope (page 5740) the Policy
states: '

"When covered activities are governed
by EPA regulations or program guidance,
" the provisions of the Policy shall be
. included at appropriate points in these
documents. Before those changes are
made, the provisions of the existing
regulation or program guidance shall
govern,"”

Therefore, for the purpose of the State
approval hearing, EPA will not be placing
this additional requirement on the
States. It is recommended that States
indicate in their public notice and at
the close of the public hearing that EPA
will offer a 30 day public comment period
and may hold a public hearing on the
State's submission during EPA's 90-day
review period. In addition, if the
hearing record is closed immediately
after the public hearing, comments
received within the following 10 days
should be forwarded to EPA for
consideration during its comment

period.

C. The State's submission must contain certain
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elements to be considered complete (§123.3).
These elements are:

(1) A letter from the Governor requesting
program approval.

(2) A statement from the State Attorney
General demonstrating that the State has
the necessary legal authorities (40 CFR
123.5).

(3) A full description of the program (40 CFR
123.4).

(4) Copies of the relevant State regqulations,
statutes, and administrative procedures.

(5) A memorandum of agreement between the
State and EPA which details the
respective rights and responsibilities
(e.g. Federal oversight) in implementing
a State UIC program (40 CFR 123.6).

(6) A showing of the State public
participation and information activities
prior to submission (40 CFR 123.54(a) and
(b).

The Regional offices should encourage the
States to submit their proposed program
submissions to EPA for preliminary review at
the earliest possible time during the
development of the required submissions; i.e.

. MOA, AG Statement, etc. This will allow the
State to develop documents which are likely to

be more complete and acceptable once an
application is officially made. The Regional
office shall make every attempt to follow the
early development of the State's submission to
guide it in what is required. for an
acceptable program. The Regional office also
should work closely with the Office of
Regional Counsel during development of the
required submission. Furthermore, it is
recommended that the Regional office

form a review team with the Water Supply
Branch as lead to review State primacy
applications (See the recommendation under
Day 10 for the organization of this team).
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Any State which has Class II wells may apply
for primacy for its Class II UIC program
either: (1) under the regulations at

40 CFR Parts 122, 123, 124 and 146; or (2)
under Sec. 1425 of the SDWA (Pub. L. 96-502).

If a State is submitting a program for Class
II wells under Sec. 1425 of the SDWA, the
requirements of submission are somewhat
changed from the requirements under 40 CFR
Parts 122, 123, 124 and 146. However, as an
alternative demonstration, Sec. 1425 may

be used only for the Class II portion of the
application. The portion of the program
covering types of practices other than Class
ITI will have to meet the requirements of

40 CFR Parts 122, 123, 124, and 1l4s.

Under Sec. 1425 (Pub. L. 96-502) of the

SDWA the State may, but need not, provide an
opportunity for public hearing or comments
prior to submitting an application to EPA.
However, if the State has not provided this
opportunity, EPA will hold at least one public
hearing in the State. EPA intends to
determine within 10 working days of the
receipt of a State application whether the
application is complete or not and notify the
State in writing., If the application is found
to be incomplete it will be returned to the
State with specific requests for additional
material or changes.

Also, a State program submitted under
Sec. 1425 should contain the following
elements:

(1) a letter from the Governor of the State
requesting program approval;

(2) a description of the program describing
how the State intends to carry out its
responsibilities;

(3) a statement of legal authority to assure
EPA that the State has the legal
authority to carry out the program
described;

(4) copies of the pertinent statutes and
regulations covering the regulation of
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underground injection;

(5) copies of the pertinent State forms used
in administering the program;

(6) a signed copy of the Memorandum cf
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under which the State will carry out the
described program and EPA will exercise
its oversight responsibility.

A State need not wait to submit its
application for EPA approval until it has a
program for all classes of wells. EPA will
consider partial applications for primacy if
such submissions for which approval is sought
covers: (1) All activities of a regulatory
program for .a particular class or classes of
injection wells, even if the class or classes
involve the jurisdiction of more than one

" State agency; or, {(2) All activities of a

regulatory program for all the classes or
types of wells within the jurisdiction of a
single State agency. The activities of

a regulatory program which must be included

in a submission are provisions for permitting,
inspection and surveillance, and enforcement.

All partial applications are grant-eligible
activities. Under Sec. 1443 (as amended

under Pub. L. 96-~502), States may receive
grant support until July 1982. After July
1982, the State must have achieved primacy for
all classes and types of wells in the

State in order for grant ellglblllty to
continue.

2. EPA Review:‘

A.

The following guidance is outlined to
correspond to the 90 days allowed EPA in
reviewing a State application. Figure 1 is a
diagram of this 90-day review period that is
allowed EPA in approving a State submission.
The days given for each activity are not meant
to be restrictive, but only as an aid for
completing the process within the time
allocated. However, some time periods are
mandatory; i.e. 90-day review period, unless
officially extended, and the public comment
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The 90-day statutory review period in which
EPA has to review the State's program
submission has several important requirements.
These are:

(1) EPA intends to determine whether the
State program submission is complete
within 30 days of the receipt of the
submission and shall notify the State of
its finding.

NOTE: Under Sec. 1425 guidance, the EPA
intends to determine within 10 working
days whether the submission 1s complete.

(2) The statutory review period begins on
the date the complete submission is
received by the EPA. If EPA finds that
the State's submission is incomplete, the
statutory review period shall begin on
the date when all necessary information
is received by the EPA, not on the date

the Agency determines the submission
complete, '

NOTE: Under Sec. 1425 guidance: if an
application has been found to be
incomplete and the State insists that EPA
proceed with its review of the
application as submitted, the review
period will begin on the date that EPA
recelves the State's request to proceed
in writing.

(3) EPA shall not begin the statutory
review period when the State's submission
is incomplete. If the submission is
materially changed, the statutory review
period shall begin upon receipt of a
revised and complete submission.

After determining that a State's submission
is complete, the Administrator shall

issue public notice of the submission in the
Federal Register. The public notice shall be

in accordance with paragraph A., number one

(1) through five (5) of the State submission
section above. Additionally, the notice may



-8~

require persons to file a request to present
testimony at the hearing, which is optional,
depending on whether sufficient public
interest is demonstrated (40 CFR

123.54(c) (1) ).

After the Administrator makes his
determination on the State's program
submission, he shall give notice of his
decision in the Federal Register and circulate
the public notice (in newspapers, mailing
lists) in accordance with §123.54(a)(l). The
Regional office must also prepare and provide
to interested parties (those who testified at
the public hearing, and to others upon
request) a responsiveness summary, which
identifies the public participation activities
conducted, describes the matters presented to
the public, summarizes significant comments
received, and explains the Agency's response
to these comments.

All printing, mailing, and public
participation costs associated with

EPA's process of approving a State's
submission for the UIC program are to be
solely the responsibility of the Regional
offices. These costs include: the public
notices in the Federal Register and in the
largest newspapers in the State; the cost of
public hearings held by the EPA; the costs
associated with any mailings to persons on
mailing lists; and the costs of preparing and
mailing responsiveness summaries. These costs
apply to both the notice of a complete ‘
submission and the notice of the
Administrator's decision.

Adjustments for programs submitted under
Sec. 1425 are directly noted where
applicable in the following schedule.



