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Introduction from the Chair

In the spring of 2002, the Superfund Subcommittee of the National Advisory Council for
Environmental Policy and Technology (NACEPT) was established to assist the U.S.
Environmental Protection Agency (EPA) in identifying the future direction of the
Superfund Program. Specifically, the EPA Administrator asked that the Subcommittee
“spur a national dialogue on the role of the National Priorities List (NPL), mega sites, and
program performance measures” ... “in the context of other federal, state and Tribal
waste cleanup programs.”

To accomplish this effort, the EPA Administrator appointed 32 senior-level individuals to
the Superfund Subcommittee. The members reflected a wide range of interests and
viewpoints from academia; business and industry; community and environmental
advocacy groups; federal, state, local, and Tribal governments; and environmental
justice, nongovernmental, and professional organizations. This breadth was intended to
be reasonably representative of the concerns U.S. society has regarding reducing risks to
human health and the environment at Superfund sites.

Throughout the Subcommittee’s many meetings and discussions, several major themes
provided a basis for its deliberations:

= The overriding focus of the Superfund Program should be to improve the public
health and environmental conditions at actual sites.

= There should be early, active and continuous involvement of all affected parties
and communities in decisions related to Superfund sites.

= There should be efficiency in the use of appropriated Superfund monies and
there should be adequate funds to investigate and clean up sites of concern.

The discussion and recommendations in this report relate to these major themes.

This report reflects 22 months of intense discussion and deliberations with strong
opinions and different views provided by individual Subcommittee members. These
discussions and deliberations occurred during nine multi-day public meetings, more than
20 work group meetings that focused on specific issues, more than 100 work group
telephone conference calls and as part of a multitude of individual telephone calls to
review and discuss additional specific issues, wording, and recommendations.

Although the report was drafted with EPA as the primary audience, many others should
be interested in the report's recommendations, comments and views for improving
Superfund, such as Congress, other government entities, Tribal Nations, and
representatives from environmental and citizen groups, industry, and the public.

While EPA provided the Subcommittee’s charge, background information, and ongoing
guidance, in each case, the Subcommittee carefully and independently reviewed and
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evaluated the material provided. In certain cases, the Subcommittee sought and
considered additional information. Thus, the Subcommittee views this as being an
independent report.

The Subcommittee appreciates the detailed factual material provided by EPA, the
Agency for Toxic Substances and Disease Registry, the National Institute of
Environmental Health Sciences, the Subcommittee members, and the individual
members of the public who provided specific comments. However, the report is the
product of the Subcommittee members only. Individuals and organizations that provided
information to the Subcommittee, including EPA personnel, did not participate in the
decisions made by the Subcommittee regarding the final content of this report.

| believe this report presents a fair and accurate summary of the comments, views and
recommendations the Subcommittee wishes to forward to EPA. Where consensus was
not reached on specific statements and recommendations, the report identifies the issues
and presents the various points of view of the Subcommittee members. The
recommendations, discussion and different points of view are provided to inform EPA as
the Agency considers how best to adequately protect human health and the environment
at actual and potential Superfund sites.

The Subcommittee looks forward to EPA’s serious consideration and implementation of
the advice provided in this report. By doing so, the Agency will improve national efforts to
reduce the human and environmental risks associated with Superfund sites.

In closing, | would like to thank the Subcommittee members for the dedication, intellectual
contributions, and extensive commitment of time and personal energy they contributed to
the deliberations of the Subcommittee and to this report. This type of work is not easy,
and the issues are complex. The members fulfilled their charge extremely well and have
done so professionally and positively. It has been a pleasure working with them, the
facilitators and the many individuals from EPA and other organizations who provided the
Subcommittee with the rich material needed to complete its task.

Loyt . ot

Raymond C. Loehr, Chair March 2004
NACEPT Superfund Subcommittee
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Final Report
Superfund Subcommittee of the National Advisory
Council for Environmental Policy and Technology

E Executive
Summary

This report was prepared as a result of a request from the EPA Administrator to help
identify the future direction of the Superfund Program. This effort was conducted by the
Superfund Subcommittee of the EPA National Advisory Council for Environmental Policy
and Technology over a period of 22 months. The Subcommittee first met in June 2002
and completed this Final Report in March 2004.

Members of the Subcommittee consisted of 32 senior-level individuals from academia,
business, and industry; community and environmental advocacy groups; federal, state,
local, and Tribal organizations; and environmental justice, nongovernmental, and
professional organizations. The Subcommittee was specifically asked to consider the
role of the Superfund Program’s National Priorities List (NPL), how best to address mega
Superfund sites, and approaches that can be used to measure the Program’s
performance and progress. During the Subcommittee’s deliberations, a number of
additional important issues arose. These issues are identified and discussed in Chapter
VI of this report.

The Subcommittee met nine times between June 2002 and March 2004. The original
term of the Subcommittee members was to be from May 2002 to December 2003. That
term was extended to March 31, 2004, by Acting EPA Administrator Marianne Horinko to
allow the Subcommittee adequate time to complete its discussions and deliberations and
this Final Report

EPA ex officio Subcommittee members participated in discussions at meetings and in
conference calls to clarify current procedures, provide background and updates on the
Superfund Program, and, where appropriate, provide insights into the practical
implications of implementing recommendations being considered by the Subcommittee.
EPA representatives did not participate in the Subcommittee’s final decision making. The
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Agency also supported Subcommittee deliberations by making staff available to present
informational briefings and provide relevant information to the Subcommittee. The
Agency also provided the Subcommittee with professional facilitators (a partnership of
Meridian Institute and Ross and Associates Environmental Consulting) who assisted the
Subcommittee throughout its deliberations by facilitating meetings, developing meeting
summaries and developing the draft documents and reports that were reviewed by the
Subcommittee members at the public meetings. While the facilitators prepared the
various reports, the statements in this Final Report represent the views of the
Subcommittee itself.

In developing this report, Subcommittee members discussed their views on many
complex and interrelated issues. This Final Report is an integrated package that
represents the Subcommittee’s best effort to formulate consensus recommendations and
to present differing views on the complex issues considered by the Subcommittee. The
divergent views were included in the report in an effort to provide value and be
responsive to the requests of the Agency. In her remarks made at the Superfund
Subcommittee’s September 3, 2004, meeting in Washington, D.C., Assistant
Administrator Marianne Horinko indicated that, in the absence of consensus on difficult
issues, the Agency was interested in receiving clearly articulated details of the strongly
held, divergent views on issues that the Subcommittee discussed but could not reconcile.

Between Subcommittee meetings, small working groups of Subcommittee members
spent countless hours interacting via conference calls, through e-mail, and in face-to-face
meetings to continue deliberations and develop options and recommendations for
consideration by the full Subcommittee. Thus, this report has resulted from continual,
serious, and often intense discussion of these complex issues.

The report was developed through a cooperative drafting process and an open review
process. Many individuals contributed text to the seven report drafts, and all members
were asked to comment on the drafts through a variety of mechanisms. Each version of
the report attempted to blend the range of individual comments submitted into a narrative
that reflected the perspective of the Subcommittee as a whole. This Final Report is not a
compilation of individual views. The Subcommittee worked to reach the greatest degree
of consensus possible among the wide range of views reflected in its membership.
Consensus was defined as “an outcome that everyone can live with,” though aspects of
any particular finding or recommendation may not be the first choice of individual
members. When consensus was not reached, this Final Report describes the range of
views held by Subcommittee members.

As indicated, the deliberations throughout the 22 months of Subcommittee discussion
revealed a range of views regarding some topics associated with the charge. Although
the members worked very hard to formulate consensus recommendations on all of the
issues addressed in this report, consensus recommendations on every topic could not be
reached. In such situations, the differing views are presented as accurately as possible
to fairly reflect the deliberations and range of opinions. In addition, if Subcommittee
members wanted to provide additional clarification or elaboration, they had the option of
indicating their support for or disagreement with a particular recommendation or
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discussion through a footnote or a three-page individual statement. The individual or joint
statements submitted by 21 of the Subcommittee members are included in Attachment A.

Except as noted, all members of the Subcommittee agree with the consensus
recommendations in this Final Report. Issues on which consensus could not be reached
are noted in this Executive Summary, but readers should consult the full report for a
summary of the Subcommittee’s views on those issues. On a number of issues,
Subcommittee members held fundamentally different views. The Subcommittee urges
readers to go beyond the major recommendations, and read the comments, logic, and
differing views provided to sharpen the focus and dialogue concerning the effectiveness
of the Superfund Program.

Because the issues addressed in this report are complex, have many important facets,
and affect different parts of society in varying ways, they will be the focus of continuing
dialogue. However, the goal of all parties interested in and affected by the Superfund
Program is the need to reduce the risks to human health and the environment associated
with Superfund sites. The Subcommittee trusts that the information and advice in this
report will help the Agency and the nation achieve this goal.

While this report was prepared with the assumption that EPA is its primary audience,
many others should be interested in the report, such as Congress, other governmental
entities, environmental and community groups, Tribal Nations, industry, and the public.
The Subcommittee looks forward to EPA’s and other interested parties’ serious
consideration of the report’s discussions, views, advice and recommendations.

In addition to chapters providing background and introductory information, the report has
three chapters that contain the Subcommittee’s recommendations according to the three
main issues outlined in EPA’s charge (use of the NPL, mega sites, and performance
measures) and a final chapter that contains recommendations on additional important
issues discussed by the Subcommittee. The recommendations in these chapters should
not be considered in isolation; they are a package. To emphasize the interconnectedness
of the Subcommittee’s recommendations, they are grouped in this Executive Summary in
terms of the following five major themes:

Increase the Transparency and Rigor of EPA Decision

Making

EPA has the responsibility to make difficult choices about site cleanup. If a site is listed
on the NPL, choices about remedy selection and implementation are made in the context
of the open, public process associated with NPL cleanups. Choices about how many and
what types of sites to list on the NPL and choices about which NPL sites receive
Superfund money to pay for site evaluation and cleanup also need to be made in a
transparent fashion.
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Awareness and understanding of these difficult decisions serve EPA, officials at other
levels of government, Tribal Nations, affected communities, and potentially responsible
parties (PRPs). EPA must recommit to its existing coordinating practices and reach out
effectively to affected communities and PRPs.

The Subcommittee makes six recommendations to increase the rigor and transparency of
EPA decision making:

= EPA should apply a set of consistent factors from year to year to choose which
NPL-eligible sites to propose for listing in each listing cycle. (Recommendation
1.)

= EPA should work with stakeholders to review the application of the hazard
ranking system (HRS) model to ensure that it (1) accurately characterizes threats
at sites located in sparsely populated areas and appropriately considers
environmental justice concerns, traditional lifestyles, and other issues; and (2)
uses site-specific data that EPA determines are available and reliable rather than
defaulting to presumptions in the HRS to estimate exposures. (Recommendation
4)

= EPA should improve the information and data on the Superfund Program and
publish an annual report that presents key data on the Program, including
Program progress and expenditures, anticipated costs, a summary of sites
considered for listing, and the listing decisions and criteria applied.
(Recommendation 5.)

= EPA should establish standard protocols to ensure that regional offices publicly
communicate available information on site conditions and current and potential
future threats to humans and the environment: (A) when a site is dropped from
the Superfund site assessment process; and (B) when an NPL- candidate site is
not proposed for NPL listing. (Recommendation 6)

= EPA should develop a system to track, evaluate and increase the effectiveness
and the performance of land-use controls and long-term stewardship at NPL
sites(Recommendation 16)

= EPA'’s strategy for Superfund Alternatives Sites (SASs) should remain a small
pilot program until significantly more input is received from a broad range of
perspectives, and an independent body produces for public review and comment
a report describing the extent and performance of the SAS program and its
compliance with the Comprehensive Environmental Response, Compensation
and Liability Act. (Recommendation 17)

The Subcommittee also discussed, but did not reach consensus on, specific factors that
EPA might consider to determine which NPL-eligible sites to propose for listing on the
NPL, and the role that estimates of cleanup cost and Program funding should play in NPL
listing decisions.

In addition, the Subcommittee held strong and divergent views about the role that risk

should play in decisions about the types of sites that are eligible for the NPL and
management and cleanup of listed sites.

Executive Summary-iv NACEPT Superfund Subcommittee Final Report | April 12, 2004



Spend Resources Wisely

Both public and private resources available for environmental cleanups are not unlimited.
A consistent theme during the Subcommittee’s deliberations was the need for the
Superfund Program to use its resources wisely. In this context, the Subcommittee
discussed, but did not reach consensus on, leveraging resources from non-Superfund
programs, setting priorities for funding among sites listed on the NPL, whether resources
should be shifted to removals and remedial actions and away from other Agency
activities, auditing Superfund spending trends with a view towards identifying efficiencies,
contract reforms, financial assurances, and the role of prevention relative to the
Superfund Program.

In addition, the Subcommittee vigorously debated and has strongly held and divergent
views about whether the Superfund Program should receive a temporary, limited
supplemental appropriation to address the backlog of remedial actions that are ready for
construction.

Expand Efforts at Coordination and Collaboration

EPA must coordinate effectively with a wide range of partners for the Superfund Program
to be effective. Decisions about how to best address a contaminated site are site-and
community-specific. No two sites or communities present the same set of challenges or
imperatives. Increased coordination and collaboration will bring forward important
information about actual and potential releases, the potential use of other environmental
programs, and community-specific concerns and priorities. This information, and the
involvement of stakeholders, will help EPA make better, more informed and inclusive,
decisions about sites.

The Subcommittee makes five recommendations related to coordination and
collaboration.

= EPA regional offices should continue and improve collaboration with states, local
governments, and Tribal nations as they consider which sites to recommend to
EPA headquarters for NPL listing. (Recommendation 2)

= EPA should reach out to potentially affected communities, local governments,
and potentially responsible parties earlier in the Superfund site assessment
process to share and solicit information about sites being considered for NPL
listing. (Recommendation 3)

= EPA should (A) ensure that regional offices have knowledge and understanding
of the capabilities and applicability of non-Superfund programs; (B) develop
relationships with key managers in other programs, particularly federal programs,
to facilitate coordination; and (C) promote greater standardization of coordinating
mechanisms, particularly for large, complex sites. (Recommendation 7.)
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= EPA should continue to invest in capacity building for state and Tribal cleanup
programs. (Recommendation 8)

= EPA should improve its cooperative relationship with the Agency for Toxic
Substances and Disease Registry (ATSDR). EPA, in coordination with ATSDR,
should make a concerted effort to work with affected communities, states, and
Tribal nations to regularly identify, on a site-specific and nationwide basis,
projects and research efforts that would be most helpful in determining adverse
health effects posed by releases of hazardous substances, thereby informing
decisions related to NPL listings, investigations, and remedy selection and
implementation. EPA should include recommendations both in proactive
suggestions for projects, and in reactive comments on ATSDR proposed
projects. ATSDR’s responsiveness to these recommendations should be
included in EPA’s (annual) reporting. (Recommendation 13)

= EPA should establish a transparent and cooperative relationship with the
National Institute of Environmental Health Sciences (NIEHS) to provide
recommendations and rationale for research, and to become educated on the
efforts and findings of NIEHS. In so doing, EPA Site Managers and Community
Involvement Coordinators should be educated as to the resources available from
NIEHS (and ATSDR) and should always inform the community of these
resources. (Recommendation 14)

= EPA, working with ATSDR and NIEHS, should convene a national dialogue on
the roles of ATSDR and NIEHS in the Superfund Program. (Recommendation
15)

The Subcommittee also discussed, but did not reach consensus on the circumstances
under which non-Superfund programs should be used at NPL-eligible sites, the
expansion of technical assistance grants to certain NPL-eligible sites that are not
proposed for the NPL, and the need for a national-level dialogue to address effective
community involvement and issues unique to federal facilities.

Expensive Cleanups Deserve Special Attention

In many ways, mega sites present the same types of challenges posed by other NPL
sites, except that the high cost of mega site cleanups means that decisions about how to
best address them have greater impacts on the Superfund budget. Subcommittee
members had widely divergent views about whether mega sites warranted a
fundamentally different cleanup approach than that currently provided by the Superfund
Program. These views are described briefly in Chapter IV of the report. However, even in
the context of these divergent views, the Subcommittee agreed that when mega sites are
addressed by the Superfund Program, they warrant special attention. The Subcommittee
makes one recommendation related to the management of mega site clean ups: EPA
should establish practices that result in mega sites’ receiving the necessary resources
and attention from senior Agency managers. (Recommendation 9)
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The Subcommittee also discussed, but did not reach consensus on, whether EPA should
consider carrying out an expanded site inspection/remedial investigation at large complex
sites and how EPA should best make decisions about large geographic areas.

Measure and Communicate Progress and Performance
Comprehensively

It is an axiom that what is measured is done. This means that measurements of the
progress and performance of the Superfund Program should illustrate the Program’s core
purpose. However, measures currently used by the Superfund Program, such as
“construction complete” tell only part of the story. The Subcommittee makes three
recommendations about improving measures of Program progress.

= EPA should apply the following National Priority Measures to its national-level
reporting requirements:
> number of sites with all final remedies selected,
> number of construction completions at the site level,
>  percentage of construction completions at the operable unit level, and
> number of sites deleted from the NPL (Recommendation 10).
= EPA should continue with its efforts to develop and implement a system to
ensure clear, transparent dissemination of a core set of data for all NPL sites and
Superfund Program activities. (Recommendation 11)
= EPA should develop measures of performance that assess the effectiveness of
Agency coordination with Tribal, state and local governments and community
stakeholders. (Recommendation 12)

Finally, Attachment A contains the three-page comment papers submitted by
Subcommittee members to elaborate on their individual perspectives and the Appendices
contain supporting documents and elaboration on the topics addressed in the body of the
report.
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E Introduction

(EPA) directed the development of an action plan to address the recommendation in

the Resources for the Future report to Congress Superfund’s Future: What Will It
Cost?' regarding the future of the Superfund Program’s National Priorities List (NPL).
The action plan called for the creation of a Superfund Subcommittee under the auspices
of the National Advisory Council for Environmental Policy and Technology, an EPA
advisory committee under the Federal Advisory Committee Act. This Subcommittee was
established in June 2002 to spur a national dialogue on the role of the NPL, Superfund
mega sites, and Program performance measures in the context of other federal, state,
and Tribal programs.

I n July 2001, the Deputy Administrator of the U.S. Environmental Protection Agency

Members of the Subcommittee were senior-level individuals from academia; business
and industry; community and environmental advocacy groups; federal, state, local, and
Tribal governments; and environmental justice, nongovernmental, and professional
organizations.

EPA’s Charge to the Subcommittee

EPA'’s charge to the Subcommittee asked specifically for advice in three areas:

= Determining the Role of the National Priorities List—\What should be the role
of the NPL? For example, how should it be used in the context of other cleanup
programs, who should be consulted with regard to determining the sites that are
listed, and what types of sites should be listed?

= Addressing Mega Sites—How can EPA best address mega sites (defined as
sites where total cleanup costs are expected to exceed $50 million)? For
example, should cost continue to be the determining factor when identifying
mega sites, are there viable alternatives for placing mega sites on the NPL
and/or containing their costs, are there feasible and reasonable policy options for
addressing these sites, and do mega sites have unique aspects that might
require a different decision-making process for NPL listing?

= Measuring Performance and Progress—EPA did not ask specific questions
regarding measuring the Superfund Program’s progress or performance, but
noted that the Agency expected to share new ideas it was formulating regarding
measures and would seek the Subcommittee’s feedback on those ideas.

After reviewing the EPA charge, the Subcommittee discussed and elaborated on these
three major topics to incorporate additional issues of concern to members of the
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Subcommittee. The original charge and the modified charge accepted by the
Subcommittee are included in Appendix | and 1.

The Deliberative Process

The Subcommittee met nine times between June 2002 and March 2004. The original
term of the Subcommittee members was to be from May 2002 to December 2003. That
term was extended to March 31, 2004, by Acting EPA Administrator Marianne Horinko to
allow the Subcommittee adequate time to complete its discussions and deliberations and
this Final Report. Between Subcommittee meetings, small working groups of
Subcommittee members spent countless hours interacting via conference calls, through
email and in face-to-face meetings to continue deliberations and develop options and
recommendations for consideration by the full Subcommittee. Thus, this report has
resulted from continual, serious, and often intense discussion of these complex issues.

Public and Ex Officio Participation

EPA ex officio Subcommittee members participated in discussions at meetings and in
conference calls to clarify current procedures, provide background on and status of the
Superfund Program, and, where appropriate, provide insights into the practical
implications of implementing recommendations being considered by the Subcommittee.
The Agency also supported Subcommittee deliberations by making staff available to
provide informational briefings and other materials to the Subcommittee. The Agency
also provided professional facilitators who assisted the Subcommittee throughout its
deliberations by facilitating meetings and developing meeting summaries and draft
reports. EPA representatives did not participate in the Subcommittee’s final decision
making.

In accordance with the requirements of the Federal Advisory Committee Act, notices of
full Subcommittee meetings were published in the Federal Register, and the meetings
were open to the public. Opportunities for public comment were provided at each
meeting, and the public comments are included in the meeting transcripts. Meeting
agendas, transcripts, and other materials are available through the Superfund Docket at
www.epa.gov/edocket or by phone at 202-566-0276 and reference docket #SFUND-
2002-0005.

The Consensus Process

In developing this report, Subcommittee members discussed their views on many
complex and interrelated issues. This final report is an integrated package that
represents the Subcommittee’s best effort to formulate consensus recommendations.
The report was developed through a cooperative drafting process and an open review
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process. Many individuals contributed text to the seven drafts of the report. All members
were asked to comment on the drafts through a variety of mechanisms.

Each revision of the report attempted to blend the range of individual comments
submitted together into a narrative that reflected the perspective of the Subcommittee as
a whole. The report is not a compilation of individual views. The Subcommittee worked
to reach the greatest degree of consensus possible among the wide range of views
reflected in its membership. Consensus was defined as “an outcome that everyone can
live with,” though aspects of any particular finding or recommendation may not be the first
choice of individual members. When consensus was not reached, the report describes
the range of views held by Subcommittee members.

During the Subcommittee’s deliberations, a number of additional important issues arose
that the Subcommittee believes are important to the success of the Superfund Program
and, therefore, that EPA should seriously consider. They are discussed in Chapter VI.

The deliberations also revealed a range of views regarding some topics associated with
the charge. Although the members worked very hard to formulate consensus
recommendations on all of the issues addressed in the report, consensus
recommendations on every topic could not be reached. In such situations, the differing
views are presented as accurately as possible to fairly reflect the deliberations and range
of opinions. However, in trying to succinctly characterize the differences of opinion, the
Subcommittee may have sacrificed some degree of detail regarding individual positions
or nuance. In some cases, the Subcommittee was unable to resolve differences of
opinion about how to present a recommendation or range of views and, therefore, could
not reach consensus on final text. In those cases, members were given the option of
using a footnote to indicate the specific portion(s) of the report they could not live with.
Additionally, in any situation where members wanted to provide additional clarification or
elaboration on their opinions, they had the option of submitting personal comments or
views in the form of three-page individual statements, which are included in Attachment
A.

Organization of the Report

The body of the report begins with the Introduction, which provides a summary of the key
characteristics of the process and the report. The background chapter that follows
discusses the critical background material that helped to provide a foundation for the
Subcommittee’s deliberations. The background material provides a brief overview of the
NPL listing and cleanup processes, the composition of the NPL, and key budget data.
The following three chapters address the three issues in the charge: use of the NPL
(Chapter 1ll), mega sites (Chapter IV), and measures of program progress and
performance (Chapter V). Chapter VI discusses additional priority issues that warrant
serious consideration and follow-up. Finally, the appendices contain supporting
documents and elaboration on the topics addressed in the body of the report.
Additionally, Attachment A contains the three-page individual statements submitted by
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Subcommittee members to elaborate on their personal perspectives or issues that they
believe are not adequately addressed in the body of the report.
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! Probst, Katherine N., et al. Superfund’s Future: What Will It Cost? Washington, DC: Resources for
the Future, 2001.
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m Background
and Context for
NPL/Mega Sites

investigation and cleanup process, the status and composition of the current

National Priorities List (NPL), and the Program budget. It is not intended to be a
comprehensive or detailed description of the Superfund Program or law. Rather, it is
intended to provide context for the Subcommittee’s recommendations and to assist
readers who may be less familiar with the Superfund Program and its history. Wherever
possible, this chapter relies on independent sources of information and data, such as
reports from the General Accounting Office (GAO) and the Office of the Inspector
General (OIG). This chapter also relies heavily on information provided by EPA, which
was not independently verified for accuracy. During the course of the Subcommittee’s
deliberations, a number of unresolved differences were noted among data presented to
the Subcommittee, including differences between EPA data and data represented in
GAO and OIG reports. This chapter cites the source of information for all charts and
tables.

This chapter provides an introduction to the Superfund Program, including the site

Origin and Growth of the Superfund Program

In 1980 Congress passed the Comprehensive Environmental Response, Compensation,
and Liability Act (CERCLA), more commonly known as Superfund, to provide for cleanup
of releases of hazardous substances. The Superfund Program implements two basic
types of cleanups: (1) remedial actions, which generally are long-term cleanup actions at
sites listed on the NPL; and (2) removal actions, which generally are shorter-term
cleanups needed to mitigate more immediate threats at listed and unlisted sites.”
Remedial actions generally are designed to provide a permanent remedy and thus can
take a considerable amount of time and money, depending on the nature of the
contamination being addressed. Cleanups at NPL sites progress through several steps
which include investigation and study, remedy selection and design, and remedy
implementation. Because the Subcommittee’s deliberations focused on the remedial
action program, the remainder of this chapter focuses on facts related to that program
and not to the removal program.
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Under CERCLA, EPA has the authority to clean up hazardous substance releases itself
(typically by hiring environmental contractors to do the work in the field) or to compel
responsible parties to perform clean up. CERCLA initially established a $1.6 billion Trust
Fund, financed primarily by taxes on crude oil and certain chemicals, for EPA to
implement the Program and pay for clean ups. The implementing regulations provide
that a site must be listed on the NPL to receive financing for remedial actions.?

In 1986, Congress amended CERCLA with the Superfund Amendments and
Reauthorization Act (SARA). The SARA amendments, among other things, emphasized
the importance of human health considerations, community involvement, cooperation
with state and local governments, and permanent cleanup remedies, and provided
guidance on cleanup standards. SARA also increased the ceiling amount of the Trust
Fund to $8.5 billion and added a third taxing mechanism, the corporate environmental
income tax.

The Superfund Program has over 3,000 full-time-equivalent (FTE) staff, largely located in
the ten EPA regional offices. Regional staff coordinate site assessments and
investigations; make decisions about what sites need removal or remedial action; carry
out site-related oversight, enforcement, community involvement, and other activities; and
oversee the work of EPA contractors hired to carry out site investigation and response
activities financed by the Superfund Program. Regional staff also largely are responsible
for coordination with officials in state and local governments and Tribal Nations, who are
critical partners in the Program’s successful implementation.

Staff at EPA headquarters are responsible for the Superfund Program’s overall
coordination, management and development, and policy direction. NPL listing decisions
are also made at EPA headquarters, by the Assistant Administrator for the Office of Solid
Waste and Emergency Response (OSWER).

In fiscal year (FY) 2002, there were approximately 2,500 FTEs in the regional offices and
644 FTEs at EPA headquarters. In addition to funding staff in OSWER, the Superfund
Program budget funds staff and other activities in offices that support enforcement (e.g.,
the Office of Enforcement and Compliance Assurance (OECA) and Department of Justice
(DOJ)); management (e.g., the Office of Administration and Resources Management
(OARM), Office of the Administrator (OA), Office of the Inspector General (OIG), Office of
the Chief Financial Office (OCFO), Office of Environmental Information (OEl), Office of
Program Planning and Evaluation (OPPE)); and technology (e.g., the Office of Research
and Development (ORD)). In FY 2003, these offices outside of OSWER received $404.3
million of the $1.265 billion total Superfund operating budget,3 nearly one-third of the total
budget.

At the end of 1995, the taxing authority that was used to finance the Superfund Trust
Fund expired. The Fund continues to receive revenue from other sources, including cost
recoveries, interest from investments, fines, and penalties. Since 1995, the Program has
been increasingly funded through appropriations from general revenues (see page 14 for
further discussion on appropriations).
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on the NPL

How Sites Get Listed on the
NPL

The Superfund process begins when a
potentially hazardous site is reported to
EPA, usually by a state environmental
agency, but sometimes by local or Tribal
governments, individuals, and community
groups. The EPA regional office, often in
conjunction with a state environmental
agency, carries out a pre-screening
evaluation to verify that hazardous
substances are present at the site and to
evaluate whether the site is covered by
EPA’s  Resource  Conservation and
Recovery Act (RCRA) program or state
programs. When EPA determines that the
Superfund site assessment process is
warranted, the Agency enters information
about the sites into the Comprehensive
Environment Response, Compensation, and
Liability Act Information System (or
CERCLIS), which is the Agency’s database
of sites that may need action under
Superfund, and the Superfund site
assessment process begins. In FY 2003,
EPA added more than 240 sites to
CERCLIS.*

The Superfund site assessment process is
carried out largely by EPA regional offices,
working with state environmental agencies
and Tribal Nations. This process has a
number of steps, each designed to send
forward only the sites that warrant additional
attention under Superfund. Sites may not
undergo further assessment for a number of
reasons, including a determination that no
further remedial action under CERCLA is
planned (NRFAP); a determination that an
assessment using the Hazard Ranking
System (HRS) most likely would not result in
an HRS score of 28.5, the threshold for NPL
eligibility; or referral of the site to another
environmental cleanup program. Sites that
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= Superfund Alternative Sites

Some sites that are eligible for the NPL
may not be listed and instead may be
designated as a Superfund Alternative
site (SAS). EPA’s goal for the SAS
program is a process that results in
cleanups by responsible parties
equivalent to NPL sites, without actually
listing the site on the NPL. Sites must
meet the National Contingency Plan
criteria for listing (i.e., HRS of 28.5 or
higher), require long-term response
(i.e., remedial action), and have fully
viable, cooperative responsible parties.
State and Tribal Nation involvement is
similar to NPL sites, including
consultation on the SAS designation,
notice of enforcement actions, and
remedy selection.?

As of the end of FY 2003, there were 109
SASs, accounting for a total expenditure
from the Superfund Program of
approximately $227 million between FY
1983 and FY 2003. For FY 2003,
expenditures on SASs totaled $13.4
million. These funds are primarily spent
on removal actions (42%) and other costs
associated with the early stages of the
Superfund process, including site
investigation, feasibility studies, and
community involvement—all activities
that may have been started while the SAS
enforcement agreement is negotiated.”

2 See OSWER 92-08.0-17, Response Selection and
Enforcement Approach for Superfund Alternative
Sites.

® Information provided by EPA to the
Subcommittee on December 5, 20083.

are not screened out during the
Superfund site assessment process and
that have an HRS score of 28.5 or
greater are considered NPL-eligible
sites.

From among the identified NPL-eligible
sites, EPA regional offices choose which
sites to submit to EPA headquarters for
possible addition to the NPL. Regions
make these decisions by considering, in
a qualitative sense, a variety of factors,
including the  severity of the
contamination, the urgency of the
problem, and the types of environment
affected. EPA guidance5 specifies that
high priority should be given to the
following types of sites:

= Current human exposure to
hazardous substances,
pollutants or contaminants;
= Documented contamination,
especially at or above a health-
based benchmark (SARA
Section 118 requires that a site
be considered a high priority
where releases have resulted in
closing drinking-water wells or
have contaminated a principal
drinking-water supply);
Proximity to a large potentially
affected human population;
Documented contamination of a
sensitive environment or fishery;
State recommendation that the
site be listed on the NPL; or,
The Agency for  Toxic
Substances and Disease
Registry has or is planning to
issue a health advisory related
to the site or to activities
associated with the site.

v v vV

EPA headquarters works with the regional offices during this process by evaluating HRS
scoring for the site to ensure that only sites with technically and legally defensible scores
of 28.5 or higher are sent forward, and by ensuring that Superfund Program guidance is
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properly applied. NPL-eligible sites that the regional offices identify as priorities are sent
forward to headquarters for proposed addition to the NPL. Sites that the regions send
forward are referred to as NPL candidates and represent a subset of NPL-eligible sites.

Beginning in 2002, EPA established a new step in the Superfund site assessment
process, whereby the entire pool of NPL candidate sites submitted to headquarters by
the regions undergoes an additional evaluation by a committee made up of regional and
headquarters personnel. According to EPA officials, this group primarily considers risks
to human health and the environment and the urgency of the need for response to further
prioritize NPL candidate sites. It also considers program management factors, such as
projected costs to the Superfund Program and timing of funding needs; maintaining a
strong enforcement program; leveraging cleanups by others; land use potential; and
state, Tribal and community support for listing. This additional step in 2002 represents
the first time cost was considered as a factor for listing sites on the NPL.

Those discussions are then considered by headquarters staff, who develop options for
recommending NPL candidate sites to the Assistant Administrator for the OSWER. The
Assistant Administrator makes the final decision about which sites to propose for NPL
listing. Listing proposals are then published in the Federal Register for public review and
comment. EPA considers all comments received during a 60-day comment period and
then makes a final listing decision that is also published in the Federal Register.
Historically, EPA has finalized the majority of listings that it proposes.

What Happens Once a Site Is on the NPL

Once a site is listed on the NPL, the remedial—or clean up—process starts. The first step
in the remedial process is a remedial investigation and feasibility study (RI/FS), during
which a site is investigated to characterize the nature and extent of contamination and
contaminant sources, to calculate the risks posed by such contamination, and to identify
and evaluate remedial options. The culmination of the RI/FS is EPA’s issuance of a
Proposed Plan for remediation. After public review and comment on the Proposed Plan,
a Record of Decision (ROD) is issued. The selected remedy is then designed (the
remedial design (RD) phase) and implemented (the remedial action (RA) phase).

Sites are often divided by geography, pathways of the contamination (e.g., groundwater),
or type of remedy into smaller units, known as operable units. Sites with multiple
operable units often move through the process described above in different time frames,
resulting in multiple actions of the same type, rather than in the linear method described.

When physical construction of the remedy is complete, a site generally is identified as
“construction complete.” After the remedial action phase, a site enters the operation and
maintenance (O&M) phase of cleanup, during which remedy implementation and
monitoring continues. For federally financed remedial actions, once the action is
completed, the responsibility and cost for O&M transfer to the state. Once remedial goals
have been achieved, EPA may delete a site from the NPL, even though O&M continues.
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If a remedy involves groundwater or surface water restoration, achievement of remedial
goals may take several decades. When such a remedy is federally financed, the site
moves into a long-term response action (LTRA) phase after the remedial action phase.
LTRA is eligible for federal funding for a period of up to ten years, after which time the
responsibility and continued implementation costs of the remedy transfer to the state.®
Figure 11-2 represents the pipeline status of the most advanced operable unit of each of
the 1,518 sites on the NPL at the end of FY 2003, including the 274 sites considered
deleted. Sites that are proposed for the NPL are not represented in this chart.

Study Pending 18
StudyorDesign 247
Construction Underway 363

Referred |4

0 100 200 300 400 500 600 700 800 900 1000

Figure lI-2: Pipeline Status of 1,518 Final and Deleted Sites on the NPL

Throughout the Superfund process, cleanup costs are paid for either by the Superfund
Program or by potentially responsible parties (PRPs). Orphan sites are sites where EPA
is unable to identify a financially viable responsible party. At these sites, all cleanup
costs are initially borne by the Superfund Program, although in some cases costs may be
recovered later from responsible parties. More typically, cleanup costs are shared
between PRPs and the Superfund Program. Even at sites where cleanup costs are
funded entirely by the PRPs, the Program generally incurs costs to oversee PRP work,
which it then seeks to recover from responsible parties, if possible.A

Current Composition of the NPL

After 23 years of Superfund implementation, EPA and its partners in state environmental
agencies and Tribal governments have identified over 45,000 sites for assessment under

A Subcommittee member Jane Gardner notes that approximately 70% of Superfund
Program cleanups are PRP-funded.
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Superfund. The vast majority (nearly 75%) have been determined not to require remedial
action under the Program.

At the end of FY 2003, 1,572 sites were on the NPL.” This total includes sites proposed
for the NPL and sites deleted from the NPL that may have ongoing O&M activities related
to remedial actions. The status of these sites is as follows:

= 54 sites (~3.5%) are proposed for listing, but listing is not yet finalized;
= 1,244 sites (~ 79%) are listed; and
> 274 sites (~17.5%) have been deleted.?

Over half of the sites listed as final on the NPL (716 of 1,244) were listed prior to 1986,
and thus are considered pre-SARA (or teenager) sites.” For the last decade of the
Program, additions to the NPL have outpaced deletions and the NPL has continued to
grow, with an average of 28 new sites added each year. Deletions have averaged 21
sites a year over the same time period.

Mega Sites

Sites on the NPL are categorized in several ways. One categorization distinguishes sites
based on the expected costs of remediation. Large, complex, and costly sites have come
to be referred to as “mega sites” —defined as sites where total cleanup costs (i.e.,
combined extramural, actual, and planned removal and remedial action costs) are
expected to equal or exceed $50 million incurred by either the Superfund Program or
PRPs."

Of the 1,518 final and deleted sites on the NPL at the end of FY 2003, EPA estimates
that 142 nonfederal facilities are or are likely to become mega sites.”’ Ninety-three, or
65%'2 of these mega sites are pre-SARA sites.

While mega sites make up a relatively small percentage of the NPL (<10%), they have
important impacts on the Superfund budget. Sixty mega sites are Fund-lead or have
orphan shares that will require funds directly from the Superfund Program. The remaining
sites are PRP-lead or “undetermined lead.”™ In a recent report to Congress, the Office of
the Inspector General (OIG) noted that in FY 2003, funding needs for eight large,
complex sites (out of a total of 94 sites receiving funding) accounted for approximately
50% of the money available that year for Fund-led remedial actions.” EPA allocated
$224.4 million of FY 2003 appropriations for remedial action work. " Eight sites received
a total of nearly $109 million;'® seven of these sites are classified as mega sites.

As shown in Figure [I-3, mega sites are distributed across the country, with some in every
region.
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h. Federal Facilities

Another  way that EPA
categorizes sites on the NPL is
as federal or nonfederal
facilities. Federal facilities are
sites owned and operated by Region 9
federal agencies, such as the %
Departments of Defense,
Energy, and the Interior. While
federal facilities on the NPL fall

Region 10 Region 1
6% 7%

Region 2
7%

under the regulatory structure of ‘ Region 3
the Superfund law, cleanups at Regon® 8%
federal facilities are not usually

funded by the Superfund Region 7 Region 4
Program, but by  other 4% %
mechanisms, such as direct Region6 Region 5

L . e 2%
appropriations to responsible

agencies. Oof the 1,572
proposed, final, or deleted NPL
sites, 177 (6 proposed; 158
final; 13 deleted)'” are federal
facilities.' They include, among other things, abandoned mines; nuclear, biological,
chemical, and traditional weapons productions plants; military base industrial sites, such
as aircraft and naval ship maintenance facilities; and federal landfills. The primary
federal agencies responsible for the 177 federal facility NPL sites are the Department of
Defense (80% of NPL federal facility sites) and the Department of Energy (12%)."°

Figure II-3: Distribution of 142
Mega Sites by Region

h. Categorization by Type of Activity

Sites on the NPL are also categorized by types of industrial facilities or activities
associated with the contamination, such as manufacturing, waste management, and
recycling. A number of catch-all categories are also used, such as “multiple,” which
refers to sites where more than one activity caused the site to be listed, and “other,”
which includes groundwater and contaminated sediment sites with no identifiable source,
military/ordnance production, dry cleaners, transportation, retail, and storage sites. As
shown in Figure -4, of all 1,572 sites on the NPL, including proposed sites, more than
two-thirds fall into the manufacturing and waste management categories.20
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Figure 1I-4: All NPL Activity Type (Proposed, Final, Deleted)

Figure 1I-5 shows the distribution of mega sites across site type classifications, including
subtypes within the manufacturing category. It also includes two other types of sites:
groundwater plume sites with no identifiable source and contaminated sediment sites
with no identifiable source (captured under “Other” in Figure II-4). The type of industrial
facility or prior site activity does not significantly differ for mega sites when compared to
site types for all NPL sites. In any given category, mega sites represent a relatively small
percentage of the total sites on the NPL. Similar to the NPL as a whole, the categories of
waste management and manufacturing represent the largest percentage of mega sites,
with the subtypes for manufacturing comprising 35%.%"

. Chemicals and allied
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15%
source
8%

B

Lumber and wood
products/wood

Mining

6%X

Contaminated sediment

site with no identifiable
source \‘

3%

Electronic/electrical
equipment
5%

/ preserving/treatment
Primary metals/mineral
processing

6%
A/
¥
| 4%

—___ Radioactive products
4%

Recyclk Fabrics/textiles

8% 1%

Waste M anagement
260/0

Figure II-5: Activity Type (and Manufacturing Subtype) for 142 NPL Mega Sites
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Mining and Sediments

In its charge to the Subcommittee, EPA noted that mining and sediment sites warrant
particular consideration. Because mining sites pose special challenges to the Superfund
Program, EPA has established the Abandoned Mine Lands Team (AMLT) to provide a
consistent framework for addressing both active and abandoned hard-rock mining sites.
While the AMLT is a work in progress, its preliminary strategy aims to reduce
environmental liabilities through both regulatory and nonregulatory activities at active
mines sites and to consider various remediation options at abandoned mine sites on and
outside of the NPL.

The AMLT is in the process of finalizing and distributing for internal review a web site and
reference notebook specific to contamination problems on abandoned mine lands. Both
are intended to help clarify the policy and technical issues related to abandoned mines.
The Subcommittee did not review either the web site or the reference notebook.

Many Superfund cleanups address contaminated sediments as one component of
cleanup. To ensure scientifically sound and nationally consistent decisions related to
contaminated sediments sites being considered for CERCLA actions, in 2002 EPA issued
eleven principles for managing risks from contaminated sediments *and draft technical
and policy guidance23 related to the eleven principles. The guidance established a new
headquarters consultation process for all CERCLA and federal-led RCRA sites where a
significant sediment cleanup is expected. In general, these risk management principles
are designed to support site-specific, risk-based remedial action decisions using an
iterative process that encourages early and meaningful involvement of affected
stakeholders. The Subcommittee did not review the management principles.

The consultation process is a two-tiered procedure, where Tier 1 sites are those for which
the sediment action will address more than 10,000 cubic yards or more than five acres of
contaminated sediment, and Tier 2 sites are very large, controversial, or complex
sediment sites. Tier 2 sites are overseen by the Contaminated Sediments Technical
Advisory Group (CSTAG), which is composed of staff from each of the ten EPA regions
plus five headquarters staff. CSTAG assists site managers in selecting appropriate
remedies and managing the cleanup process in accordance with the eleven risk
management principles.

Currently, EPA has identified seven NPL sites that warrant CSTAG review.”* Of these
seven sites, three are mega sites, and one has been proposed to the NPL but does not
yet have a final listing.

Cost of Cleanup

Accurate estimates for cleanup costs are very difficult to obtain and predict for several
reasons. One is that EPA only tracks costs once a remedy selection has been made, so
as not to prejudice the remedy selection process. While EPA tracks costs it incurs for
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pre-remedy selection work and removal actions, when estimating future cleanup costs,
EPA relies on planned obligation data only for those remedies that have been selected.
Another reason it is difficult to obtain costs is that EPA only has cleanup cost information
for sites or portions of sites where cleanup is paid for using Superfund Program funds.
PRPs are not obligated to disclose the amount they spend on cleanup.B

In the FY 2000 appropriations conference report, Congress asked Resources for the
Future (RFF) to conduct an independent study to estimate the cost to EPA of
implementing the Superfund Program through FY 2009. Completed in 2001, Superfund’s
Future: What Will it Cost included estimates of future costs in six separate categories, as
well as information on past Superfund Program expenditures. The authors included three
estimates of future costs: a base case, and a high and low case. The report’s base case
estimated annual EPA expenditures to range from a low of $1.3 billion in FY 2009 to a
high of $1.7 billion in FY 2003. The estimates suggest that needed EPA expenditures,
under current law and policies, would be above $1.4 billion in nine of the ten years
covered in the report.”® Under the high case scenario, estimates of EPA’s funding needs
equal or surpass $1.6 billion for seven of the ten years.26

Using available data from several years and making certain assumptions about the
number of operable units, *” the RFF analysis concluded that the average cost per site for
cleanup was $12 million for non-mega sites and $140 million for mega sites. A relatively
small number of sites, even if not mega sites, that require large infusions of remedial
action dollars in any given year can skew these average costs and can significantly strain
the Superfund cleanup budget.

Because mega sites in particular can impact the overall Superfund Program remedial
action budget, and because some mega sites are expected to cost into the hundreds of
millions of dollars, the Subcommittee paid special attention to cleanup costs associated
with mega sites on the NPL, especially the 60 sites at which cleanup activities are entirely
or partly funded by the Superfund Program. Of particular interest to the Subcommittee
was whether the type of industrial facility or prior site activity affected site cleanup costs.
EPA provided data on actual and planned remedy construction obligations in increments
of $50 million for these 60 sites,?® along with site type activity, which is displayed in
Figure 11-6.

At roughly half (31) of the sites, EPA’s actual and planned remedy construction
obligations fall under the $50 million threshold for mega sites. (These are most likely all
mixed-funding sites, where both EPA and PRPs are paying cleanup costs.) The
remaining 29 sites have costs estimated at between $50 million and $350 million. The
most expensive site displayed has been on the NPL since 1983 and has received to date
$165 million of Trust Fund money and EPA plans to obligate another $150 million in the

B Subcommittee member Jane Gardner notes that a group of several companies that
comprise the Superfund Settlement Project collectively estimate their expenditures
for hazardous site cleanup over the last twenty years at more than $6 billion, as noted
in a January 22, 2004 hand delivered letter to Ms. Elizabeth Craig, Deputy Assistant
Administrator for EPA’s Office of Air & Radiation.
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Number of Sites Per Category

future. This does not include the dollars provided by PRPs or work conducted by PRPs
at this site, which also have been substantial. Some of the $315 million actual or planned
obligations for this site ultimately may be cost-recovered. EPA does not have
construction obligation data for the remaining 82 mega sites on the NPL because these
sites are PRP-led cleanups and responsible parties do not report cleanup cost
information to EPA, or because not all anticipated construction projects have yet begun at
a site.

The distribution by type of activity shows manufacturing as the primary site type for sites
where actual and planned costs are expected to exceed $100 million (11 of 15 sites are
manufacturing subtypes).?
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Site Obligation Categories in Multiples of $50 Million

Planned/Actual Obligations include only resources (including appropriated funds and resources recovered from private parties) that EPA is, or will use, to construct remedies,
but does not include costs incurred by private parties to conduct response w ork.

Figure 1I-6: Actual/Planned Construction Obligations for 60 Fund- and
Mixed-Lead Non-Federal NPL Mega Sites

Superfund Budget

b Appropriations

Money appropriated to the Superfund Program from 1993 to 2004 has diminished.
According to the July 2003 GAO report to Congress (and as updated on February 18,
2004) on the financial status of the Superfund Program, the Program’s total annual
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appropriations (in nominal dollars) has decreased from a high of approximately $1.6
billion in FY 1993 to $1.25 billion in recent years.30 If adjusted for inflation using 2003
dollars, this would represent a decrease from $1.9 billion to approximately $1.25 billion.
This decrease primarily represents a $100 million reduction to the EPA Superfund
appropriation beginning in FY 2000, a government-wide rescission of 0.22 percent in FY
2001 and an additional 0.65 percent government-wide rescission in FY 2003, and
Congressional decisions to separately appropriate resources to other agencies and
programs that were formerly included in the Superfund Program budget, including the
Agency for Toxic Substances and Disease Registry (ATSDR), the National Institute of
Environmental Health Sciences (NIEHS), and the Brownfields program. Since FY 2001,
Congress has separately appropriated resources to ATSDR and NIEHS; beginning in FY
2003, Brownfields has been a separate appropriation.®’

The total annual appropriation (including congressional earmarks) to the Superfund
Program from 1993 to 2004 is shown in Figure 1I-7, along with the relative percentage of
the source of the appropriation, which is either Trust Fund*? or general revenues. %
Originally, the Superfund Trust Fund was funded through excise taxes on crude oil and
some petroleum products, the sale of certain chemicals regularly found at toxic waste
sties, and after passage of the SARA amendments in 1986, an environmental fee on
profits in excess of $2 million for some large corporations. While Congress allowed these
taxes to lapse at the end of 1995, the amount of money appropriated to the Superfund
Program has fluctuated over the past ten years. The Program, however, has been
increasingly funded with general revenues. In FY 2004, as noted in Figure 1I-7, the
appropriation from general revenues was the only source of funds for the Program.
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Figure II-7: Total Appropriations to the Superfund Program, 1993-2004

NACEPT Superfund Subcommittee Final Report | April 12, 2004 Chapter lI-Page 19



b Expenditures

Funds allocated to the Superfund Program are used for specific types of expenditures,
which can be broadly divided into programmatic and administrative categories.
Administrative costs include staff payroll costs, facilities, equipment, supplies, and non-
site travel. The majority of enforcement costs are included as administrative because
enforcement resources primarily consist of payroll. Programmatic costs are generally
external to the Agency (e.g., contracts, grants), and within the Superfund cleanup
program include site-specific cleanup activities, site assessment and NPL listing work,
investigations and remedy design, state and community participation, and program
management and policy development.

Expenditures, as opposed to appropriations, represent the programmatic and
administrative resources EPA has actually paid out. Because Superfund projects are
often multi-year endeavors, resources appropriated in a given year may be paid out over
multiple years. Additionally, because unused resources from prior years are returned to
the Superfund budget in the form of deobligations, expenditures for any given year can
exceed appropriations.

Remedial actions and related

ite- ifi Response
site-specific work, such as e
site investigations, remedy 7%
i : Other
design, community e
i Remedial
involvement, post- e;e/ ia

r

construction monitoring, and
oversight of responsible

parties, represent the largest Enforcement
portion of the resources EPA b
spends in the Superfund
Program—approximately

31%, or $415.4 million, in FY

2002 (excluding ORD and Removal
. 5% Management
OIG expenditures). In and
administration
general, program 22%

management activities, such

} Figure 1I-8: Superfund Program Expenditures by
as policy development,

Category (e.g., Removal, Remedial), FY 2002

emergency preparedness (Excludes ORD and OIG)
activities, contract and

information management,

training, and general support

have consumed the second largest share of the budget —approximately 22%, or $294.8
million in FY 2002. Figure 1I-8, from GAQO’s 2002 report on the Superfund Program,
illustrates EPA’s Superfund Program expenditures in FY 2002 for everything except
expenditures to ORD and OIG.*
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As mentioned in the beginning of this chapter, the Superfund Program provides funding
for various other offices that provide enforcement, management, and technology services
to the Program. Figure 1I-9 shows the percent of Superfund expenditures for each of

these offices for FY 2003.
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Figure 11-9: Superfund Expenditures by Office, FY 2003
(Total $1.265 Billion)
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Figure 11-10: Superfund Expenditures—
Programmatic and Administrative,
FY 1999-2003
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Overall, the percent of the
Superfund Program expenditures
categorized as programmatic
costs has declined somewhat in
recent years, from nearly 75% of
all expenditures ($1.117 billion of
a $1.492 billion budget) in FY
1999 to roughly 65% in FY 2003
($818 million of a $1.265 billion
budget). Approximately 2% of
this decline is attributed to shifting
$130 million for ATSDR and
NIEHS from the Superfund
appropriation to separate
appropriations beginning in FY
2001. Figure 11-10 indicates this
decline over time.*®
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According to EPA officials, a significant reason why administrative costs have increased
over time relative to programmatic costs is that the Superfund budget generally is not
increased yearly to account for cost-of-living salary adjustments (COLAs) and other
salary increases for federal employees, or for multi-year inflation related to rent and
utilities. EPA typically covers these increases in administrative costs by reducing the
resources available for programmatic functions, rather than reducing staff resources.*®
Because the focus of the Superfund Program is on cleanup of sites contaminated with
hazardous substances, the Subcommittee was concerned about this decline in the
amount of money available to be spent on cleanup activities within the programmatic
expenditures. Figure 1I-11 displays the total amount spent on removal actions, remedial
actions, and long-term response actions, which tends to reflect payments made by EPA
to cleanup contractors. It is based on data provided by EPA and shows a steady
decrease from FY1997 to FY 2001.%
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Figure 11-11: Superfund Cleanup Expenditures (Removal, Remedial Action,
Long-Term Response Action), FY 1993-2003
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' Removal actions generally are limited to a 1-year effort and $2 million in expenditures.

2 40 CFR 300.425(b)(1)

% See Admin_Prog Historic SF Allocation Charts.pdf, sent by EPA on January 5, 2004.

* Information provided by EPA from eFACTS on October 16, 2003.

5 U.S. EPA Guidance on Setting Priorities for NPL Candidate Sites, OSWER Directive 9203.1-06,
1992.

® See 40 CFR §300.435(f)(3) and July 2003 EPA Directive OSWER 9355.0-81FS, Transfer of
Long-Tern Response Action Projects to States.

" EPA tracks the status of sites on the NPL as proposed, final, or deleted. Analysis conducted as
part of this report follows this practice for consistency. Generally, the report delineates which sites
are considered in any particular tabulation.

8 Information provided by EPA from eFACTS on October 16, 2003.

® Pre-SARA refers to sites listed prior to the enactment of Superfund Amendment and
Reauthorization Act, October 16, 1986. Number of sites provided by EPA on November 25, 2003.
' For CERCLIS reporting purposes, as presented in OSWER Directive 9200.3-14-1G-Q (April 7,
2003), sites are defined as mega sites if any combination of remedial action costs, excluding long-
term remedial actions, exceeds $50 million.

" Source: EPA list of 142 mega sites provided to Subcommittee on November 25, 2003; data
current as of 10/15/03 from CERCLIS.

'2 Number of sites provided by EPA on November 25, 2003.

'3 Sites are designated as “undetermined lead” when not all anticipated construction projects have
yet begun.

' See Office of the Inspector General, Special Report: Congressional Request on Funding Needs
for Non-Federal Superfund Sites, Report 2004-P-00001, issued January 7, 2004, p.10.

' |bid., see p.6.

16 Ibid., Enclosure 3; New Bedford, p. 1; Nascolite Corp., p. 2; Combe Fill South Landfill, p. 2;
Federal Creosote, p. 3; Welsbach & General Gas Mantle (Camden Radiation), p. 4; Coleman-
Evans Wood Preserving Co., p. 8; Velsicol Chemical Corp. (Michigan), p.11; and Libby Asbestos
Site, p. 19.

" EPA’s Federal Facilities Restoration and Reuse Office: Program Facts for Fiscal Year 2003, data
from CERCLIS on 10/14/2003, http://www.epa.gov/swerffrr/documents/ffcc.htm

'® Facilities owned or operated by a department, agency or instrumentality of the U.S.

" See http://www.epa.gov/swerffrr/documents/ffcc.htm

2 Source: Data provided by EPA from Superfund eFacts database, as of October 16, 2003.

2 Data provided by EPA on November 25, 2003; data as of end of FY 2003.

2 OSWER Directive 9285.6-08

* OSWER Directive 9355.0-85

% See http://www.ep.gov/superfund/resources/sediment/cstag_sites.htm

= Probst, Katherine N., et al, Superfund’s Future: What Will It Cost?, p. 158, Table 7-4.
Washington, DC: Resources for the Future, 2001.

% All numbers are in 1999 dollars.

2 Operable units are a distinct cleanup project at a site based on remedy, geography, or path of
exposure. The RFF study assumed 3.8 operable units for mega sites; 1.6 for non-mega sites. See
p. 87.

2 Fund-lead or mixed-lead, nonfederal facilities, NPL mega site that have not achieved
construction completion.

2 Manufacturing subtypes include chemicals and allied products, lumber and wood products/wood
preserving/ treatment, electronic/electrical equipment, primary metals/mineral processing,
radioactive products, and fabrics/textiles.
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http://www.epa.gov/swerffrr/documents/ffcc.htm
http://www.epa.gov/swerffrr/documents/ffcc.htm
http://www.ep.gov/superfund/resources/sediment/cstag_sites.htm

% U.S. General Accounting Office, GAO-03-850, Superfund Program: Current Status and Future
Fiscal Challenges (July 2003), p. 11; and February 18, 2004, letter to Senator Jeffords, Superfund
Program: Updated Appropriation and Expenditure Data.

¥ Data on the history of congressional appropriations for the Superfund Program 1999-2003
provided by EPA September 2003. In FY 1999, appropriations for ATSDR and NIEHS totaled $136
million, while the Brownfields appropriation totaled $90 million; in FY 2000, ATSDR and NIEHS
totaled $130 million, while Brownfields totaled $88 million. For both FY 2001 and FY 2003,
appropriations for Brownfields were $93 million.

%2 Revenue sources for the Trust Fund include taxes, cost recoveries, fine/penalties, and the
interest on unexpended balance. Taxes provided the majority of resources through FY 1996.

% GAO-03-850 Report to Congress: Superfund Program — Current Status and Future Fiscal
Challenges, July 2003, pp. 9-11; and GAO-04-475R: Superfund Program: Updated Appropriations
and Expenditure Data, p.3.

% Data provided to GAO by EPA, which also determined which activities to include in each
category. See GAO, Superfund Program Current Status and Future Fiscal Challenges (July 2003),
p. 13. Total program expenditures for FY 2002 were $1.34 billion. Remedial costs include
investigations, remedy design, community involvement, construction, post-construction, and
oversight of responsible parties. Removal costs include assessments, investigations, removal
construction, and oversight. Response support includes site-specific costs related to technical
assistance, technology innovation, contract management, records management, and general
support to other organizations through grants, interagency and/or cooperative agreements.
Management and administration includes non-site specific costs such as program management
and budget, policy development and implementation, emergency preparedness activity, contract
and information management, training, and general support. Enforcement costs include searching
for and negotiating agreements with responsible parties. Other includes site assessment, federal
facilities, and Brownfields, which is no longer funded through a Superfund appropriation as of FY
2003.

® Adm_Prog Historic SF Allocation Charts.pdf, sent by EPA on January 5, 2004.

% Ibid.

¥ See Obs_Exp 02.xls, provided by EPA to the Subcommittee during the November 5, 2003
meeting.
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E Listing and
Management of
Sites on the NPL

In Section 105(a)(8)(B) of the Comprehensive Environmental Response, Compensation
and Liability Act (CERCLA), Congress requires the President to “list...national priorities
among the known releases or threatened releases throughout the United States....” This
list has come to be known as the National Priorities List, or the NPL. It is further defined
by regulation at 40 CFR 300.5 as “the list, compiled by EPA pursuant to CERCLA Section
105, of uncontrolled hazardous substance releases in the United States that are priorities
for long-term remedial evaluation and response.”

The NPL is one of the cornerstones of the Superfund Program. Decisions about the
number and types of sites to list on the NPL have important implications for the
Superfund budget and for affected communities and potentially responsible parties
(PRPs). For instance, under 40 CFR 300.425(b)(1), only sites listed on the NPL are
eligible for funding of long-term cleanups (i.e., remedial actions) from the Superfund Trust
Fund. Under EPA’s current regulations, only communities near sites that are proposed
for or listed on the NPL are eligible for technical assistance grants. Finally, Congress and
other program overseers monitor progress at NPL sites to measure and evaluate the
Superfund Program’s performance.

In September 2002, in response to questions from this Subcommittee, EPA headquarters
informally surveyed EPA regional offices about the factors that most often prompt
initiation of the Superfund site assessment process and inform eventual NPL listing.
Based on responses from seven regional offices, it appears that the vast majority of sites
considered for the NPL come to EPA’s attention based on recommendations from state
governments or Tribal Nations, or through collaboration between a regional office and a
state or Tribe. State regulators, for the most part, are the primary discoverers of
contaminated sites, and state programs tend to be the cleanup mechanism used for most
contaminated sites. When these programs cannot adequately address a site, for
example, because of a significant orphan share or the need for specialized expertise,
Superfund and other alternatives are considered. The regions reported that the need for
Superfund money to pay for cleanup was the reason for approximately one-third of new
NPL listings, another third resulted from lack of cooperation from PRPs, and the final third
was due to a combination of other factors.
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Because NPL sites remain the focus of the Superfund budget and because progress at
NPL sites largely defines the success of the Program, EPA asked the Subcommittee to
focus some of its deliberations on the role of the NPL, particularly as it relates to other
cleanup programs.

This chapter describes the Subcommittee deliberations related to use and management
of the NPL. The Subcommittee framed five questions under which it organized its
discussion of this topic.

How should EPA make the best NPL listing decisions?

How should EPA increase the transparency of its listing decisions?
What should be the role of other programs?

How should EPA set priorities among listed sites?

What are the options for increasing the resources available for cleanup?

L2 2 2 7

The Subcommittee’s deliberations and recommendations described in this chapter apply
to all NPL sites, including mega sites. In addition, the Subcommittee anticipates that its
deliberations and recommendations will be applied equally to sites addressed through the
Superfund Alternative Sites program.

How Should EPA Make the Best Listing Decisions?

The Subcommittee approached the question “What types of sites belong on the NPL?”
by examining the NPL listing process and asking “How should NPL listing decisions be
made?” This approach was taken because the Subcommittee reasoned that if listing
decisions are based on good information and analysis, the universe of sites identified will
be improved. Subcommittee deliberations focused on improving the use of the NPL by
optimizing EPA’s current listing and management practices, rather than on redefining the
Program.

Different Views on Risk

Subcommittee members had very different views about how the concept of risk should be
addressed in the Superfund Program. Some members believe that the fundamental
problem causing concern over the number and types of sites to list on the NPL is related
to how the Agency uses risk in decision making. They believe the Program should
primarily focus on sites or portions of sites that pose current significant threats to humans
or sensitive environments, and should use Program remedial action resources where
there are not viable responsible parties. Under this approach, the Program should first
prioritize ongoing significant threats that require government funding for cleanup, and
should use other environmental cleanup programs to address less significant current
threats and potential future threats and to administer and oversee cleanups at sites that
have viable responsible parties. These members believe that the Program’s resources
should be guided using assessments of risk, and that EPA should increasingly use risk
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as a way to make decisions about NPL eligibility and to set priorities for spending. They
stress that good site identification and outreach to communities and PRPs should yield
the data to make solid decisions about the risks actually posed at sites and also are
concerned that the Hazard Ranking System (HRS), the current method by which EPA
most often determines whether a site is eligible for the NPL, does not rely heavily enough
on assessments of current site risks.”

Other Subcommittee members strongly disagreed with these views. These members
believe the Superfund Program must address both current and potential future threats to
both humans and the environment. They argue that due to the uncertainties inherent in
risk assessment (e.g., multiple chemical exposures or sensitive subpopulations) and the
uncertainty associated with exposures and physical and institutional controls, “current”
and “potential future” threats, and “significant” and “insignificant” threats, often cannot be
clearly distinguished. These Subcommittee members argue that waiting until actual
exposure and adverse effects are experienced before acting would be inappropriate and
more costly to the Superfund Program. Further, they believe that any diminution in EPA’s
efforts to address both current and potential future threats to both humans and the
environment would be inconsistent with the Agency’s statutory responsibilities under
CERCLA, and they are concerned that EPA’s implementation of the Program may
underestimate or inadequately address certain types of risks at certain sites.”

This fundamental difference in views created the backdrop against with the
Subcommittee carried out many of its deliberations.

In the context of these divergent views, the Subcommittee makes four consensus
recommendations on NPL listing. Recommendation 1 calls on EPA to use a set of
consistent factors to choose which NPL-eligible sites to propose for listing in each listing
cycle. Discussion associated with Recommendation 1 describes Subcommittee
members’ range of views on the set of factors that EPA should consider in listing
decisions, and on the role that estimates of cleanups costs or the amount of money in the
Superfund Program budget should play in decision making. Recommendations 2 and 3
call for EPA to continue and expand its practices of coordination, collaboration, and
information gathering and sharing during the site screening and assessment processes.
Recommendation 4 suggests some specific improvements to EPA’s implementation of
the HRS and describes the Subcommittee members’ divergent views about whether EPA
should undertake a more fundamental reevaluation of the HRS.

A Subcommittee member Richard Stewart supports this view. See Attachment A for
Mr. Stewart’s individual statement and elaboration on his position.

B Subcommittee member Vicky Peters supports this view of risk. See Attachment A for
Ms. Peters’ individual statement.
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Recommendation 1: EPA should apply a set of consistent factors
from year to year to choose which NPL-eligible sites to propose for
listing in each listing cycle.

NPL eligibility is largely determined based on screening for threats and potential threats
at a site. EPA' determines NPL candidacy (i.e., the subset of eligible sites the Agency
decides to propose for the NPL)2 by also taking into consideration factors related to
program management, such as whether the site is being appropriately addressed by
another program, or whether there is support in the affected community or the state or
Tribal government for NPL listing. As described in Recommendation 1, the
Subcommittee believes that EPA should make its decisions about which NPL-eligible
sites to propose for NPL listing based on a consistent set of factors, and that factors used
should be considered on a site-by-site basis.®

The Subcommittee deliberated on factors that EPA might consider when determining
which NPL-eligible sites to propose for listing on the NPL, but did not reach consensus on
a specific set of factors to recommend.

Some Subcommittee members support the set of five factors described below, which are
drawn largely from the factors that EPA already considers in determining which NPL-
eligible sites to propose for Iis’ting.D Because these factors are based on and incorporate
the factors described in EPA’s current guidance for setting priorities at NPL-candidate
sites (OWSER Directive 9203.1-06) Subcommittee members who support their use
anticipate that EPA could implement a process that considers these factors in a
consistent manner without making major changes to the Agency’s current procedures or
incurring significant administrative costs.

Risk

= What are the risk drivers? Current EPA guidance on setting priorities for NPL-
candidate sites (OSWER Directive 9203.1-06) lists seven sets of considerations
that, although addressed in HRS scoring, should also be evaluated qualitatively

€ The support of Subcommittee members Gary King, Catherine Sharp and Vicky
Peters for Recommendation 1 is qualified by their position that anticipated cleanup
costs and the amount of funds available in the Superfund Program budget should not
be criteria used to include or exclude sites from the NPL. See Appendix I for Mr.
King’s and Ms. Sharp’s joint statement and the individual statement of Ms. Peters.

D Subcommittee member Vicky Peters supports the set of listing factors based in part
on her understanding that EPA’s current policy does not factor in incremental
reduction of risk from removals or PRP cleanup standards in determining whether a
site should be listed on the NPL and that this practice is intended to ensure that sites
that would qualify as a national priority are cleaned up in compliance with CERCLA
standards, and do not fall off the table because just enough cleanup occurs to result in
the site no longer scoring 28.5 on the HRS. See Attachment A for Ms. Peters’
individual statement.
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using best professional judgment for both scored and unscored HRS pathways.
These considerations include whether a release has been observed, the types of
exposures present, the types of threats and potential threats to humans and the
environment present, and whether the Agency for Toxic Substances and Disease
Registry (ATSDR) has issued or is planning to issue a health advisory.

= Are there risks not accurately reflected in the HRS score?

Likely Outcomes of Activities by Other Programs or PRPs

= Is or will another program appropriately address the site? The Agency should
not use scarce Superfund time, attention, or funding when another program could
appropriately address a site and has the capacity (funding and resources) to
appropriately carry out site evaluation and cleanup or appropriately provide
oversight of work funded by responsible parties.3 Such programs might include
state or Tribal environmental programs, redevelopment programsE, and other
federal programs, such as the Resource Conservation and Recovery Act (RCRA)
program.

= Are removal actions complete, underway, or scheduled? If so, will they
significantly reduce risks to ensure long-term protection of human health and the
environment?"

= Have PRPs completed, undertaken, or scheduled response actions at the site?
If so, are such actions likely to continue? Many state environmental cleanup
programs have the authority to enter into enforceable agreements that can be
used to ensure and oversee cleanup. In general, sites that are being
appropriately addressed under such programs should not be considered
candidates for the NPL.

Degree of Public Concern

= What is the degree of public concern? One of the reasons that the NPL is the
most appropriate approach for some sites is that using Superfund may be the
only practical way to respond to the high degree of public concern in some
communities. In evaluating this issue, EPA should consider the extent to which a

E Subcommittee member Vicky Peters supports the set of listing factors with the
qualification that that NPL candidate sites should not be “deferred” to redevelopment
programs because, although NPL candidate sites should take advantage of resources
and partnerships for cleanup from other programs “redevelopment programs” do
not provide the oversight, expertise, cleanup standards and other requirements of a
cleanup program. See Attachment A for Ms. Peters’ individual statement.

F Subcommittee member Vicky Peters supports the set of listing factors based in part
on her understanding that EPA’s current policy does not factor in incremental
reduction of risk from removals or PRP cleanup standards in determining whether a
site should be listed on the NPL and that this practice is intended to ensure that sites
that would qualify as a national priority are cleaned up in compliance with CERCLA
standards, and do not fall off the table because just enough cleanup occurs to result in
the site no longer scoring 28.5. See Attachment A for Ms. Peters’ individual
statement.
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community has been informed about a site and involved in site screening and
assessment.

Support for Listing from State and Local Governments, Tribal Nations and
Communities

= What is the degree of support for listing from state or Tribal governments? EPA
has a policy of seeking state Governors’ and Tribal governments’ concurrences
on all new NPL listings, and has a procedure in place to attempt to resolve issues
when states or Tribal Nations are concerned about a listing. Although the
Subcommittee could not reach consensus on whether Governors’ and Tribal
governments’ concurrences should be required for listing, members did agree
that the views of states and local governments and Tribal Nations should be
considered during the listing process.

Environmental Justice

= Are environmental justice concerns associated with the site?

Other Subcommittee members do not support this set of factors or have concerns with
one or more of the individual factors. These members have a variety of concerns with
the factors, including (1) concern that the factors did not adequately call for EPA to
consider actual, current threats to humans and the environment in listing decisions, and
(2) concern that the factors allowed too much consideration of, and potentially reliance
on, non-Superfund programs, particularly redevelopment programs.

Cleanup Costs v. National Priorities

Many Subcommittee discussions about NPL listing focused on the role (if any) that cost
should play in EPA’s decisions about which NPL-eligible sites to propose for listing. The
Subcommittee did not reach consensus on this issue.

Some Subcommittee members believe strongly that EPA should not use estimates of
cleanup costs or the amount of money available in the Superfund Program budget to
make decisions to include or exclude sites on the NPL. While these members
acknowledged that decision makers may have an awareness of costs and knowledge of
likely program funding, they believe that this knowledge should not be used to limit or
expand the number or types of sites listed on the NPL. Rather, they believe that the NPL
should represent true national priorities—sites that meet the eligibility criteria and are
judged by EPA to need the expertise and resources that only the Superfund Program can
provide.

Subcommittee members who argued that budget and cost estimates should not be used
to make decision to include or exclude sites from the NPL acknowledged that one of the
implications of this approach is that the NPL may grow faster in the near term, putting
additional pressure on EPA to do more with the resources it has. They also
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acknowledged that there may continue to be sites on the NPL at which EPA is unable to
move cleanups forward, and remedies may be delayed because of limits on funding.
However, these Subcommittee members feel strongly that the NPL should reflect the true
need for funding—not be limited to the sites the Agency thinks it can afford.

Other Subcommittee members did not support a recommendation calling for EPA to
disregard estimates of cleanup costs or the amount of money available in the Superfund
Program budget when making NPL listing decisions. Subcommittee members who held
this view discussed a number of reasons. Some Subcommittee members were willing to
support a recommendation against consideration of costs in individual listing packages if
the Subcommittee was able to reach consensus on the role that costs and funding should
play in shaping the Program over the longer term; however, the Subcommittee did not
reach consensus on this point. Other members were uncomfortable supporting such a
strong statement against consideration of costs in the absence of what they viewed as
related recommendations on improvements they think are needed in the NPL listing
process and management of sites on the NPL. They noted that improvements are
particularly needed in the areas of consideration of non-Superfund programs, setting
priorities among sites listed on the NPL, EPA’s allocation of Superfund resources, and
how large geographic areas are addressed. The Subcommittee discussed each of these
issues, as described later in this Report.

Matching the Size of the Program to Funding Over Time

Some Subcommittee members believe that, over time, EPA management is responsible
for matching the size of the Superfund Program with the funds appropriated by Congress.
These members believe that because of this responsibility, the timing and numbers of
sites listed should, over time, be legitimately shaped by EPA to manage the Program to
an overall size that corresponds to Congressional appropriations. They also believe that,
over the long term, EPA management has no choice but either to match the Program’s
dimensions to the resources provided by Congress or to successfully seek greater
resources from Congress. These members stressed that EPA’s greatest responsibility
should be to achieve timely cleanup at the priority sites it places on the NPL, rather than
the creation of an expansive site list.®

Other Subcommittee members did not support this position, believing instead that EPA
should place sites on the NPL based solely on consideration of a set of consistent factors
and that anticipated cleanup costs and the amount of money in the Superfund Program
budget should never be criteria used to include or exclude sites from the NPL. They
contend that EPA has a responsibility to communicate to the executive and legislative
branches of government, as well as to the public, the most accurate information about the
existence of national priority sites and their funding needs. These members are
concerned that if EPA chooses not to list sites on the NPL in an effort to match the size of
the Program to the funding available, the Agency will deny and obfuscate the true need

© Subcommittee member Richard Stewart supports this view. See Attachment A for
Mr. Stewart’s individual statement.
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for funding, thus reducing the likelihood that adequate funding will be requested or
appropriated.

Recommendation 2: EPA regional offices should continue and
improve collaboration with states, local governments, and Tribal
nations as they consider which sites to recommend to EPA
headquarters for NPL listing.

Of the hundreds of thousands of contaminated sites across the United States, only a
small fraction may rise to the level of a national priority needing Superfund Program
attention. EPA routinely collaborates with state officials in identifying sites for
consideration for the NPL and in the pre-screening and Superfund site assessment
processes that lead to a decision to propose a site for NPL listing. EPA also coordinates
and collaborates with Tribal and local governments in these processes. However, based
on the knowledge and experiences of some Subcommittee members, coordination and
collaboration with local governments and Tribal Nations appears to be more ad hoc than
EPA’s interaction with state environmental agencies.

Collaboration and coordination among Tribal nations, states, local governments, and EPA
regional offices are critical to sorting through the many contaminated sites that may need
attention, and ensuring that resources for site assessment and eventual cleanup are
oriented toward the sites that truly require national attention under the Superfund
Program. Recommendation 2 is intended to ratify the importance of collaboration and
coordination efforts and relationships, and to encourage EPA to strengthen them where
possible.

As EPA implements Recommendation 2, the Subcommittee cautions against the
Agency’s spending significant resources to develop extensive guidance on coordination.”
In general, individual EPA regional offices have developed practices of coordination that
they believe are appropriate to their region- and state-specific circumstances. These
practices include Regional Decision Teams, site “watch lists,” and other strategies. From
their individual experiences, Subcommittee members had a range of views about existing
regional coordination mechanisms. Some members think that existing mechanisms are
working well and do not need significant improvement; other Subcommittee members
think that coordination is not consistently or reliably achieved.

Within this range of views the Subcommitiee agrees that informal region- and state-
specific approaches can be appropriate, so long as coordination is consistently achieved
and national-level guidance is applied. If EPA believes that existing coordination

H Subcommittee member Mel Skaggs addresses his concerns about the potential
cumulative budgetary impact of the many new processes, surveys, committees, and
studies discussed throughout this report in his individual statement. See Attachment
A for Mr. Skaggs’ individual statement.
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activities in the regional offices need strengthening, it might consider a few discrete, time-
and resource-limited tasks to further Recommendation 2. These might include:

= Evaluating of regional coordination activities to document best practices and
ensure that all regions have coordination practices in place, and

= Issuing of a brief guidance on coordination to the regions to promote a
reasonable degree of national consistency and ensure an adequate level of
consultation with states and local governments, Tribal Nations, and other federal
agencies.

The National-Level Review Process

In 2002, EPA instituted a new national-level review process in which officials from the
regional offices and headquarters evaluate all NPL-candidate sites and group them in
tiers. Tier groupings are based largely on the relative significance and urgency of risk but
also taking into consideration other program management factors, including budgetary
constraints. When sites are tiered, the national-level review group makes
recommendations to the Assistant Administrator for Solid Waste and Emergency
Response about which NPL-candidate sites should be proposed for NPL listing.

Prior to this change, EPA headquarters generally provided guidance and oversight to the
regions on national listing policy and ensured that listing packages were appropriate and
legally defensible. Most NPL-candidate sites recommended by regional offices were
proposed for listing on the NPL, provided national policy was followed and the HRS score
was valid. Since the advent of this new national-level review process, approximately half
of the NPL-candidate sites sent forward by regional offices to headquarters have been
proposed for NPL listing. The remaining NPL candidates sent forward by the regions
have been held over for reconsideration in future listing cycles.

The Subcommittee had a range of views about this national-level review process. Some
Subcommittee members were very supportive of a national-level review, seeing it as a
necessary step toward EPA’s ensuring quality listing decisions, and an important factor in
providing the Assistant Administrator for Solid Waste and Emergency Response the
information and perspective needed to fulfill the delegated responsibility to make listing
decisions.'

Other Subcommittee members viewed a national-level review as an unnecessary step,
further removing decision making from the state and regional managers who are most
familiar with site-specific circumstances and, therefore, best equipped to make
recommendations about which sites constitute a national priority. These members
believe that EPA’s previous practice was appropriate, i.e., using a national-level review to

I'Subcommittee member Richard Stewart supports this view. See Attachment A for Mr.
Stewart’s individual statement.
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ensure national listing policy was applied and HRS packages represented sound
professional judgment and could withstand legal challenge.”™

Within these differences, Subcommittee members agreed that the national-level review
process (if it is continued) should focus on:

=>» Bringing national consistency and a national perspective and judgment to bear
on NPL listing proposals,-

= Monitoring regional offices’ implementation of Program guidance,

= Considering geographic fairness in NPL listings so that one region of the country
does not inappropriately dominate the NPL, and

= Ensuring that HRS packages are legally defensible and of high quality.

Recommendation 3: EPA should reach out to potentially affected
communities, local governments, and potentially responsible parties
earlier in the Superfund site assessment process to share and solicit
information about sites being considered for NPL listing.

Currently, potentially affected communities, local governments, and PRPs (if known) are
involved in the Superfund site assessment’ process only on an ad hoc basis, if at all.
Expanding outreach practices to involve more individuals and entities earlier in the
process should foster information sharing about sites under consideration and give
communities, local governments, and PRPs more opportunities to participate in the site
screening and assessment processes. Earlier involvement and information sharing are
important for a number of reasons:

= Community leaders, site neighbors, local officials, previous site workers, PRPs
and community and public interest groups can be sources of historical
information and knowledge concerning site activities, contamination, and
exposure pathways. While this information may come forward eventually,
particularly for sites that move through the screening and assessment process to

] Subcommittee member Jim Derouin feels that EPA Headquarters must make final
listing decisions because it is responsible for and, therefore, must be held
accountable for, overall management of the Program; and feels that Program
management would suffer if this duty were delegated to the regions and/or states and
listing decisions were to be made without any regard to cost. See Attachment A for
Mr. Derouin’s individual statement.

X Subcommittee member Vicky Peters supports the view that a national level review is
an unnecessary step. See Attachment A for Ms. Peters’ individual statement.

L Subcommittee member Vicky Peters does not support this role. See Attachment A
for Ms. Peters’ individual statement.
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an NPL listing, bringing it forward earlier may help EPA make better screening,
assessment, and listing decisions.

= Earlier involvement may prompt PRPs to undertake and fund some or all
investigation or clean up activities without an NPL listing, for example, under the
auspices of a state environmental cleanup program if appropriate, thereby
reducing or delaying the number of sites at which Superfund resources are
needed. This may be the case particularly where PRPs who may be willing to
undertake or fund site investigations under a non-Superfund program do not own
the site under consideration. Under EPA’s current process, these PRPs often do
not become involved until after a site is placed on the NPL and the opportunity to
proceed under another program is lost.

=> Earlier involvement may serve to identify site-specific data that are available and
reliable and that can be used during HRS scoring, as described more fully in
Recommendation 4.

= As part of reaching out to stakeholders, particularly state, local and Tribal
governments, EPA can gather information on and make connections with non-
Superfund programs that may have independent missions or activities that could
positively or negatively affect clean up of a site. This information could be used
to capitalize on potential positive effects and avoid negative effects. (Note that,
the Subcommittee had a range of views about the role of non-Superfund cleanup
program; this range of views is described further later in this chapter.)

= Earlier involvement may help EPA identify potential redevelopment opportunities
that could provide additional focus and funding for the cleanup if they were
pursued and integrated into clean-up activities early in the process. (Note that,
the Subcommittee had a range of views about the role of non-Superfund
programs. Some Subcommittee members were particularly concerned that
redevelopment programs are not cleanup programs and have distinct and
potentially incompatible missions. This range of views is described further later
in this chapter.)

In addition, as discussed in Chapter IV, some Subcommittee members believe that EPA
should consider a range of options and evaluate a specific set of factors when making
decisions about a large, geographic area where multiple, unrelated contaminant sources
are present. These options include addressing the area as one “site” or as smaller units
more closely tied to individual releases of hazardous substance. These members note
that earlier involvement of stakeholders could help the Agency determine which releases
are truly national priorities, and whether releases are inextricably intertwined or whether
cleanup would be expedited or made more efficient if discrete releases were addressed
separately as multiple cleanups under the NPL, under other appropriate programs, or a
combination of these approaches.™" (Note that the Subcommittee had a range of views

M Subcommittee member Tom Newlon notes his support for early stakeholder
involvement as part of a package of reforms, some of which did not make it into the
final report as recommendations, that are needed to more effectively and efficiently
address potential mega sites, particularly those encompassing a large geographic
area. See Attachment A for Mr. Newlon’s individual statement.
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on this issue, and some members did not support EPA’s considering the possibility of
listing only portions of a large geographic area. This range of views is discussed further
in Chapter IV.)

Procedures and Timing for Early Involvement and Outreach

The Subcommittee is not recommending a specific procedure that EPA should use to
reach out to local governments, PRPs, or communities. EPA should use targeted efforts
and informal mechanisms where effective, should take care to contact representatives of
disparate interests, and should ensure that participants have enough information about a
site under consideration to participate in a meaningfully.

The Subcommittee also is not recommending that outreach start at a specific point in the
site screening or assessment process. Involvement should begin as early as practicable,
considering site-specific circumstances. To facilitate earlier identification and
involvement of PRPs, the Agency should increase emphasis on guidance that
encourages PRP searches as early as practicable after a site is identified to be of
interest, instead of after site Iisting.5

The Subcommittee emphasizes that it is not recommending diversion of Superfund
resources to extensive outreach and involvement activities at every new site entered into
the Comprehensive Environmental Response, Compensation and Liability Information
System (CERCLIS) data base. (In 2003, EPA entered more than 240 new sites into
CERCLIS.)6 Rather, EPA should focus its efforts on the subset of sites that likely will be
found to be eligible for NPL listing.

Recommendation 4: EPA should work with stakeholders to
review the application of the Hazard Ranking System model to ensure
that it (1) accurately characterizes threats at sites located in sparsely
populated areas and appropriately considers environmental justice
concerns, traditional lifestyles, and other issues; and (2) uses site-
specific data that EPA determines are available and reliable, rather
than defaulting to presumptions in the HRS to estimate exposures.

The Subcommittee did not carry out a detailed assessment of how the HRS currently is
functioning, and is not making recommendations related to the 28.5 HRS scoring cut off

N Subcommittee member Jim Derouin believes that EPA should have the flexibility to
evaluate risks/exposures presented by portions of mega sites rather than being
bound to assume that, once a mega site is listed, all portions of such a site must be
treated as posing an equal risk. He feels that, without such flexibility, EPA cannot
efficiently direct funding to the sites, or portions of sites, that pose the most risk at any
given point in time. See Attachment A for Mr. Derouin’s individual statement.
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or the HRS model generally. At the same time, because the HRS is the means by which
EPA most often defines which sites are eligible for NPL listing, the Subcommittee
discussed the HRS during its deliberations on the NPL listing process and is providing a
number of suggestions for improvements to EPA’s implementation of the HRS.

The HRS serves a specific and limited function in the Superfund Program. It is a
screening tool that assigns certain numerical values to a variety of exposure
characteristics known or assumed to be associated with a site. It is intended to be
conservative, and while Subcommittee members had a range of views as to whether the
HRS was too conservative or not conservative enough, all recognized that it delineates a
set of sites for EPA to consider for the NPL and is not a risk assessment.

Once an evaluation of one or more of the critical exposure pathways at a site results in
an HRS score of 28.5 or higher, a site becomes eligible for the NPL. EPA generally does
not invest additional resources in completing calculations for all pathways to determine
how high the site score would be if all pathways were considered. Because of this
practice, HRS scores cannot be used to compare the relative degree of risk among NPL
sites, and cannot be relied upon to make judgments about the total risk posed by an
individual site. As described further later in this section, Subcommittee members had a
range of views about the fact that the HRS cannot be used to make risk comparisons or
judgments.

Once sites are determined to be eligible for listing, they are not automatically listed.
Indeed, many sites that score 28.5 or higher are not listed. Rather, these eligible sites
are further screened by EPA and only a subset is proposed for the NPL. Because EPA
routinely exercises its discretion not to list NPL-eligible sites, an inappropriate or less
than perfect application of the scoring system can be corrected during EPA’s exercise of
discretion relative to listing decisions. Subcommittee members who generally are
comfortable with the use of the HRS as a screening tool, rather than a risk assessment
tool, noted that if application of the HRS either over- or underestimates threats at a site,
earlier involvement of affected communities and PRPs (Recommendation 3) most likely
will improve HRS scoring and interpretation by bringing more information to the table
earlier in the site screening and assessment processes. (If a site does not score 28.5 or
higher, EPA generally does not consider it for NPL listing.)

Subcommittee members identified a number of concerns related to implementation of the
HRS. Some Subcommittee members expressed concern that limitations of the HRS as
implemented may preclude NPL listing of sites that pose legitimate and serious risks to
humans and the environment and that warrant national attention under Superfund. Other
members had concerns about the opposite problem, that application of the HRS may
result in the listing of sites that do not truly pose the types of legitimate, significant risks to
humans or the environment that the Superfund program was designed to address. Some
of these Subcommittee members suggested that layers of conservatism built into the
HRS model result in unreasonably conservative listing decisions, while others believed
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the HRS does not appropriately weight real and present threats to humans or the
environment versus potential future exposures.®

The Subcommittee suggests a number of specific improvements to EPA’s
implementation of the HRS. Subcommittee members who support greater use of risk
assessment in decision making about NPL listings appreciate that the improvements to
HRS implementation described below may help the HRS better function as a screening
tool. Nevertheless, as described further later in this section, they also believe that a more
basic evaluation of the role of risk in decision making about NPL eligibility is needed.”

Sparsely Populated Areas and Environmental Justice Communities

While CERCLA requires that the prioritization process take into account to the extent
possible the population at risk, it does not express an intention to protect dense
populations to the exclusion or detriment of sparse populations. If EPA’s initial
investigation of this issue reveals that the HRS model is screening high-risk sites from
further consideration for the NPL because they are located in sparsely populated areas,
the Agency should initiate a dialogue, including the relevant stakeholders, to determine
how to address the HRS bias towards heavily populated areas.

Subcommittee members were also concerned that the HRS model may not adequately
incorporate environmental justice considerations. Many believe that socio economically
depressed areas and communities of color are often subjected to a greater proportion of
environmental insult as a result of ongoing and abandoned releases of hazardous
substances, and fewer redevelopment opportunities. As a result, a community could be
exposed to a number of sites, none of which scores 28.5, but that together may pose
greater risks to receptors than sites currently on the NPL. In addition, genetics, inferior
nutrition, and poor health care may predispose people to disease and other adverse
effects from contaminated sites. As a site-specific screening tool, the HRS does not
incorporate such considerations; rather, it evaluates releases in isolation.

Although the Subcommittee acknowledges this issue, it did not have the opportunity to
thoroughly evaluate the HRS components and arrive at a definitive proposed resolution.
Therefore, the Subcommittee suggests that EPA formulate policies that would ensure
that predisposition to disease as a result of genetics, poor nutrition, or health care, and
cumulative exposures from a disproportionate number of contaminant sources, be
considered in NPL listing decisions. In this effort the Agency should coordinate with the
National Environmental Justice Advisory Committee, which is engaged in similar efforts.
Additionally, EPA should consider convening a broad stakeholder task force
(EPA/state/Tribal/industry/public) to make recommendations on scientifically supportable
policies to address concerns about environmental justice issues related to NPL listing.

© Subcommittee member Richard Stewart supports this view. See Attachment A for
Mr. Stewart’s individual statement.

P Subcommittee member Richard Stewart supports this view. See Attachment A for
Mr. Stewart’s individual statement.
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Traditional Lifestyles

EPA should consider creating a working forum with Tribal associations, including Alaskan
Natives, Hawaiian Islanders, and Native American Indians, to develop reasonably
anticipated exposure scenarios for these groups and to determine what regulatory
actions are needed to ensure that such scenarios are incorporated into listing decisions.
The Subcommittee was briefed on traditional lifestyles. As part of this briefing, Tribal
members presented their experience that, at least in some cases, traditional and
subsistence practices of Tribal members are not sufficiently addressed in any aspect of
the Superfund Program — from NPL decisions, to risk assessment, to remedy selection
and deletion. In addition, although traditional lifestyles tend to be associated with Tribal
Nations, they also can be important in non-Tribal communities, particularly communities
of color, where traditional religious practices are predicated on the use of the natural
environment.

Vapor Intrusion

The Subcommittee supports EPA’s current investigation of the prevalence and
seriousness of vapor intrusion at sites currently listed on the NPL. In the meantime, EPA
should work with the Association of State and Territorial Solid Waste Management
Officials in its ongoing effort to determine whether vapor exposure pathways can be
addressed adequately through application of the HRS. If it is determined that HRS
screening is sufficient, EPA should disseminate its findings through training and/or new or
revised guidance and policy directives. If it is determined that the HRS does not
adequately reflect risks from vapor pathways, EPA should work with states, Tribal
Nations, and other appropriate individuals to decide what steps to take to ensure that
sites posing significant enough risks via vapor intrusion are eligible for listing on the NPL.

Explosive Hazards

EPA should determine, with input from relevant stakeholders, whether it currently has the
option of placing explosive hazard sites on the NPL, and if not, whether such an option
would expedite and improve the cleanup of such sites. Meanwhile, EPA should address
imminent and substantial dangers to the public health or welfare posed by explosive
hazards by taking removal actions where appropriate.7 Hazards resulting from exposure
to unexploded and other ordnance pose threats not only at federal facilities, which are not
specifically addressed in this report, but also at numerous formerly used Department of
Defense sites and private party sites. These threats currently may not be adequately
addressed by the HRS.

Use of Real, Site-Specific Data

EPA should supplement HRS scores calculated using the standard pathway models and
default assumptions with additional consideration of actual, up-to-date site-specific data
where such data are available and reliable. Use of site-specific data may help to clarify
HRS default assumptions and underlying presumptions such as fish consumption rates,
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and likely contaminant receptors. @ Consideration of site-specific data, where practicable,
should ensure that decisions based on HRS scores accurately reflect actual site
conditions and risks.

Using the process of earlier involvement suggested in Recommendation 3, EPA should
encourage affected communities, PRPs, and other stakeholders to provide available up-
to-date, site-specific data that could be used to improve upon the HRS model’s uniform
incorporation of default assumptions and underlying presumptions by facilitating a more
thorough understanding of actual site conditions, threats and potential threats. Besides
improving the accuracy of screening and assessment of NPL-eligible sites, this enhanced
use of site-specific data avoids EPA’s having to modify the HRS model parameters
(which are established in large part by regulation), because the data are considered
during interpretation of HRS scores.

Other Concerns About the HRS

In addition to the concerns about implementation of the HRS described above, some
Subcommittee members had a much more basic concern that because the HRS is not a
risk assessment, but is rather a screening evaluation that considers both current and
hypothetical potential future threats, it does not provide the type of risk characterization
that EPA should use to make decisions about which sites to propose for listing on the
NPL. These members believe that EPA should determine NPL eligibility by using a
scoring system that evaluates the actual risks posed by sites to people and the
environment, i.e., an approach akin to risk assessment. At a minimum, these
Subcommittee members believe that EPA should undertake an open, public process to
revise the HRS so that it is more risk based.X These concerns are described in more
detail earlier in this chapter in the discussion of Subcommittee members’ different views
about risk.

Other Subcommittee members strongly opposed this view. They believe that using the
HRS as a screening tool to determine NPL eligibility is appropriate, and that the current
HRS, particularly with the improvements suggested earlier in this section, will likely be
successful in identifying sites that should be eligible for the NPL. These members
believe that more intensive and expensive risk assessment should not be undertaken at
each of the many contaminated sites that EPA may consider in each year but, rather,
should be undertaken only after EPA has decided that a site should be proposed for NPL
listing. Furthermore, these members observed that the cost and regulatory uncertainty
that would accompany any sort of reconsideration of the basic HRS model most likely
would be a significant drain on the Superfund budget and other EPA resources, thereby

Q Subcommittee member Vicky Peters supports the use of site-specific data in the HRS
with the caveat that she does not believe that exposure default assumptions generally
lead to over-estimated risk and she therefore believes that listing should not be
delayed in order to obtain such site specific data. See Attachment A for Ms. Peters’
individual statement.

R Subcommittee member Richard Stewart supports this view. See Attachment A for
Mr. Stewart’s individual statement.
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potentially reducing the funding available for cleanups, and could impede EPA’s and
states’ abilities to obtain cleanup commitments from PRPs.® "

Cautionary Note to All NPL Listing Recommendations

The Subcommittee has chosen to address the question of “What sites belong on the
NPL?” by recommending improvements to the current NPL listing process. However, this
is not to suggest that EPA should delay listing a site that obviously will not be adequately
addressed by a non-NPL program. EPA retains sole discretion to make decisions about
which sites to list on the NPL. The recommendations made by the Subcommittee are not
intended and should not be interpreted to limit that discretion. The Agency has a
responsibility to make listing decisions and to get NPL sites cleaned up in a timely and
efficient manner, in accordance with promulgated procedures and based on credible
technical evidence.

In addition, the Subcommittee is not advocating that EPA redirect major resources from
on-the-ground cleanup activities to these reforms, or develop significant new systems or
guidance.U Because these reforms represent improvements to existing procedures, the
Subcommittee expects that the Agency can accomplish them using existing program
administration resources.

How Should EPA Make Its Decisions about Screening,

Assessing, and Listing Sites More Transparent?

The Subcommittee understands that EPA and its partners in state environmental
agencies and local and Tribal governments must have the ability to exercise professional
discretion and wisely use public resources in decisions about the number and types of
sites to list on the NPL. However, they should not exercise this discretion in a vacuum.
These groups have a responsibility to ensure that the implications of their decisions are
understood by those who are most affected by them—namely, the communities around
potential NPL sites, the parties who are responsible for cleanup, and the state, local, and
Tribal environmental programs to which communities and PRPs most likely will turn when

5 Subcommittee member Jim Derouin feels that EPA Headquarters must make final
listing decisions because it is responsible for and, therefore, must be held
accountable for, overall management of the Program; and feels that Program
management would suffer if this duty were delegated to the regions and/or states and
listing decisions were to be made without any regard to cost. See Attachment A for
Mr. Derouin’s individual statement.

T Subcommittee member Vicky Peters supports this (opposing) view of the HRS. See
Attachment A for Ms. Peters’ individual statement.

U Subcommittee member Jim Derouin believes that one efficiency problem facing EPA

is that it should direct, as a percentage of its budget, more funding to actual bricks
and mortar remediation. See Attachment A for Mr. Derouin’s individual statement.
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a potential NPL site is not listed on the NPL. It is also important that such decisions and
the logic for them are transparent to the public, Congress, and other Program
stakeholders.

The Subcommittee recommendations on this issue are intended to bring a reasonable
level of transparency to EPA’s decision making, and at the same time respect the
Agency’s discretion. Recommendation 5 describes an annual reporting process.
Recommendation 6 calls for EPA to be more consistent and informative in its
communication of decisions to screen sites out of the Superfund process.

Recommendation 5: EPA should improve the information and
data on the Superfund Program and publish an annual report that
presents key data on the Program, including program progress and
expenditures, anticipated costs, a summary of sites considered for
listing, and the listing decisions and criteria applied.

The Subcommittee relied heavily on EPA to provide data and information about the
numbers of sites being addressed by the Superfund Program, Program progress and
remaining cleanup obligations, estimates of the potential future cost burden to the
Program, and the numbers and types of NPL-eligible sites and NPL-candidate sites being
considered by the Agency. While the Agency was forthcoming with some of this
information, it was clear that often the information was produced with difficulty and at
considerable staff effort. Often it was necessary for EPA officials to revise or correct
information provided to the Subcommittee, to account for updated data or to correct
errors in previous reporting.

The purpose of information collected by the Superfund Program should be to inform
decisions and allow the Program to plan effectively by spotting trends before they
become crises. The Subcommittee’s impression is that EPA decision makers do not
have key Program management information at their fingertips, and even where that
information can be made available, it often must undergo extensive revisions for quality
control before it can be used. This seems particularly true with respect to information
about (1) the types of site conditions that are driving remedies at listed sites, (2) the
significant impediments to progress at so called “teenager” or pre-SARA sites, (3) the
numbers and types of potential future NPL sites, and (4) program expenditures and
potential future costs. The Subcommittee encourages the Agency to increase its
understanding of these four data sets and to improve the quantity and quality of real-time
data available to EPA managers and to the public on these issues. This is particularly
important for mega sites and potential mega sites, because of the potential of such sites
to dramatically affect Program funding needs and priorities. (Recommendation 11 calls
for increased management attention for mega sites.) Increased use of Internet or other
web-based systems may be an efficient way to make real-time data more readily
available.
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In addition, EPA should communicate the data it does have more free