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of the State or Tribal program
implemented since the previous
reporting period.

(2) A Summary on Progress and
Performance which summarizes the
results of implementing the State or
Tribal lead-based paint debris
management and disposal compliance
and enforcement program, including a
summary of the scope of the regulated
community within the State or Indian
Tribe, the inspections conducted,
enforcement actions taken, compliance
assistance provided, and the level of
resources committed by the State or
Indian Tribe to these activities.

§745.356 Withdrawal of State or Tribal
Program authorization.

(a) Withdrawal of authorization. (1) If
EPA concludes that a State or Tribe is
not administering or enforcing an
authorized program in compliance with
the standards, regulations, and other
requirements of Title IV of TSCA and
this part, EPA will notify the primary
agency for the State or Tribe in writing
and indicate EPA’s intent to withdraw
authorization of the program.

(2) The Notice of Intent to Withdraw
Authorization will comply with the
specifications at § 745.324(i)(2).

(3) Any actions taken by EPA related
to withdrawal of State or Tribal program
authorization will follow the procedures
specified at § 745.324(i)(3) through
oo

(4) If EPA issues an order
withdrawing the authorization of a State
or Tribal program, EPA will establish
and enforce the provisions at 88 745.307
through 745.319 as the Federal program
for that State or Indian Country. The
Federal program will be established and
enforced as of the effective date of the
order withdrawing authorization of the
State or Tribal program.

(b) [Reserved]

§745.358 Overfiling.

(a) Failure to impose adequate
penalty. If EPA finds that a violator of
a State or Indian Tribal lead-based paint
debris management and disposal
program approved under this subpart
has not been adequately penalized, EPA
will notify the State or Indian Tribe of
this finding. If EPA finds that the
penalty against the violator has not been
adjusted appropriately within 30 days
after such notice, EPA may issue an
appropriate administrative penalty
order against the violator.

(b) Failure to penalize. If upon receipt
of any complaint or information alleging
or indicating a significant violation, a
State or Tribal Program has not
commenced appropriate enforcement
action, EPA may act upon the complaint

or information by instituting an
appropriate action order against the
violator.

§745.359 Effective dates.

States and Indian Tribes may seek
authorization to administer and enforce
a lead-based paint debris management
and disposal program under this subpart
effective on [insert date 60 days after
date of publication of the final rule in
the Federal Register].

[FR Doc. 98-33326 Filed 12-17-98; 8:45 am]
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Temporary Suspension of Toxicity

Characteristic Rule for Specified Lead-
Based Paint Debris

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing a rule
which would suspend temporarily the
applicability of the Resource
Conservation and Recovery Act (RCRA)
Toxicity Characteristic (TC) Rule (40
CFR 261.24) to debris generated during
lead-based paint (LBP) abatements
conducted at target housing; deleading
projects conducted at public or
commercial buildings; and renovation
or remodeling and demolition activities
at target housing, public buildings, or
commercial buildings. Instead of being
subject to the TC Rule, LBP debris
resulting from the above-mentioned
activities would be subject to the
management and disposal standards
being proposed today under Title IV of
the Toxic Substances Control Act
(TSCA). EPA is proposing this
temporary suspension of the TC rule in
accordance with RCRA sections
1006(b)(1) and 2002 to avoid
duplication and inconsistent regulation
of LBP debris and to allow the Agency
sufficient time to assess whether any
RCRA requirements, in addition to
TSCA Title IV requirements, are
necessary to assure proper management
and disposal of such debris.

DATES: Comments on this proposed rule
must be submitted on or before February
16, 1999.

ADDRESSES: Commenters must send an
original and two copies of their
comments to: Docket Clerk, Mail Code
5305W, Docket No. F-98-LPDP-FFFFF,

U.S. Environmental Protection Agency,
401 M St., SW., Washington, DC 20460.
Comments should include the docket
number F-98-LPDP-FFFFF.

Hand deliveries of comments should
be made to the RCRA Information
Center (RIC), located at Crystal Gateway
I, First Floor, 1235 Jefferson Davis
Highway, Arlington, VA. Comments
may also be submitted electronically
through the Internet to: rcra-
docket@epamail.epa.gov. Comments in
electronic format should also be
identified by the docket number F-98—
LPDP-FFFFF. All electronic comments
must be submitted as an ASCII file
avoiding the use of special characters
and any form of encryption.
Commenters should not submit
electronically any confidential business
information (CBI). An original and two
copies of CBI must be submitted under
separate cover to: RCRA CBI Document
Control Officer, Office of Solid Waste
(5305W), Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. For additional information
on electronic submissions refer to Unit
VII. of the preamble.

FOR FURTHER INFORMATION CONTACT: For
general information about this proposed
rule, contact the RCRA Hotline, Office
of Solid Waste, U.S. Environmental
Protection Agency, Washington, DC
20460, (800) 424-9346 (toll free); TDD
(800) 553-7672 (hearing impaired); in
Washington, DC metropolitan area the
number is (703) 412-9810; TDD (703)
486-3323 (hearing impaired).

For technical information on this
proposed rule, contact Ms. Rajani D.
Joglekar in the Office of Solid Waste at
(703) 308-8806; and for technical
information on the proposed TSCA Title
IV disposal and management standards,
contact Tova Spector in the Office of
Pollution Prevention and Toxics at (202)
260-3467. To obtain copies of the
reports or other materials referred to in
this proposal, contact the RCRA Docket
at the telephone number or address
listed above.

SUPPLEMENTARY INFORMATION:
Regulated Entities

Entities potentially regulated by this

action include:

Examples of Regulated

Category Entities
Abatement Firms contracted to abate
Industry lead-based paint in target

housing and public and
commercial buildings
where children under the
age of 6 may be exposed
to lead hazards.
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Examples of Regulated
Category P Entities 9
Renovation Firms involved in renovation
and and remodeling of resi-
Remodeling dences and other buildings
Industry where lead-based paint
debris may be generated.
Demolition Firms involved in demolition
Industry activities where demolition
waste may contain lead-
based paint debris.

The preceding table is not intended to
be exhaustive, but rather provides a
guide for readers regarding entities
likely to be regulated by this action.
This table lists the types of entities that
EPA is now aware could potentially be
regulated by this action. Other types of
entities not listed in the table could also
be regulated. To determine whether you
are affected by this regulatory action,
you should carefully examine the
applicability criteria in Unit V. of this
preamble. If you have any questions
regarding the applicability of this
section to a particular entity, consult the
person listed for technical information
under FOR FURTHER INFORMATION
CONTACT.

I. Background
A. The Hazards of Lead-Based Paint

Lead poisoning is the most common
environmental health problem affecting
young children in the United States.
The Centers for Disease Control has
estimated that up to 900,000 children,
or about 4.4% of children under the age
of 6, may have unacceptably high levels
of lead in their blood (Ref. 1). High
levels of lead impair mental and
cognitive development and physical
growth, and can cause neurobehavioral
disorders. Among the other risks to
human health presented by LBP hazards
is neonatal mortality due to the
exposure of pregnant women to lead
and adverse neurological effects in
infants and children. 59 FR 45900-01
(September 2, 1994). There is also some
indication that lead exposure
contributes to high blood pressure in
adults. Lead has no known use in the
body and is difficult to remove from
blood and bones in cases where medical
intervention is necessary.

The primary route of exposure to lead
in young children is the ingestion of
dust, paint chips, and soil contaminated
by lead from deteriorated paint surfaces
of walls, doors, and windows. Although
lead was banned from residential paint
in 1978 (when the amount of lead in
paint was above 0.06% lead by weight),

more than half the housing stock (an
estimated 64 million pre-1980 homes)
still contains some lead-based paint
(LBP) (Ref. 2). The Lead-Based Paint
Hazard Reduction and Financing Task
Force estimates that between 5 and 15
million housing units contain LBP
hazards (Ref. 3).

In response to health threats posed by
LBP, Congress enacted the Residential
Lead-Based Paint (LBP) Hazard
Reduction Act of 1992 (hereafter
referred to as Title X or the Act) as Title
X of the Housing and Community
Development Act of 1992. The Act
amended TSCA by adding a new Title
IV, which, among other things, provides
EPA with the authority to promulgate
standards to govern: (1) the training and
certification of individuals engaged in
LBP activities; (2) the accreditation of
training programs; and (3) the process
by which LBP activities, including
abatements, are conducted by certified
individuals (15 USC section 2682(a)(1)).

As a result of the enactment of The
LBP Act of 1992, there is an increasing
effort to reduce the hazards posed by
LBP in residential housing and other
buildings. Although there are a number
of methods to reduce LBP exposure,
abatements (which under TSCA Title IV
involve any set of measures designed to
permanently eliminate LBP hazards) are
typically conducted in situations where
LBP exposure has resulted in elevated
blood lead levels in children. EPA
expects that abatements in target
housing (defined in TSCA as any
housing constructed prior to 1978,
except any 0-bedroom housing or
dwelling for elderly or persons with
disabilities (unless any child age 6 years
or under resides or is expected to reside
in such housing for the elderly or
person with disabilities)), may increase.
Abatement efforts result in the
production of waste which, as explained
in more detail below, would potentially
be subject to overlapping regulatory
controls under RCRA Subtitle C and
TSCA Title IV.

The Agency has spent considerable
resources working with health
specialists, environmental groups, the
lead abatement industry, and state and
local governments to develop regulatory
options to expedite the conduct of lead
abatement activities so that risks to
children from lead poisoning will be
permanently and expeditiously
eliminated. EPA believes that there is an
overwhelming consensus to act as
quickly as possible to reduce risks
resulting from lead exposure to young
children.

The Lead-Based Paint Hazard
Reduction and Financing Task Force,
representing the spectrum of interests

affected by lead-based paint issues,
released final recommendations on
evaluating and reducing lead-based
paint hazards in private housing on July
11, 1995, in a report entitled Putting the
Pieces Together: Controlling Lead
Hazards in the Nation’s Housing (Ref.
4). In addition, in a letter to EPA
Administrator Carol Browner dated
April 13, 1994, the Task Force
specifically recommended that the
Agency, ‘“shift regulation of discarded
architectural components from the
hazardous waste regulatory program to
a tailored management program under
TSCA Section 402/404" (Ref. 3). The
Agency has given substantial weight to
these recommendations in the
development of today’s proposals as
they are supported by a broad range of
groups and interests affected by lead-
based paint activities and regulations.
EPA has developed a regulatory
approach it believes will both speed the
conduct of lead abatement and
deleading activities (by lowering costs)
and, at the same time, ensure that LBP
debris is managed and disposed of in an
environmentally safe manner.

B. Impetus for Today’s Rulemaking

One of EPA’s primary purposes in
developing this regulatory approach for
this proposed RCRA TC Rule temporary
suspension, and the companion
proposed TSCA management and
disposal standards (issued elsewhere in
today’s Federal Register), is to address
obstacles to the conduct of LBP
abatements in target housing and child-
occupied facilities, such as schools and
day-care centers. The Agency’s analysis
of the risk of alternative disposal
facilities also examined the risk of
disposing LBP debris resulting from
other activities. Because the Agency has
concluded that the disposal of LBP
debris (no matter what the origin) in
certain solid waste disposal facilities,
such as construction and demolition
landfills, is safe, reliable, effective, and
protective of human health and the
environment, EPA has decided to
extend the coverage of today’s RCRA
and TSCA proposed rules to LBP debris
generated during lead-based paint
abatement, deleading, demolition,
renovation, and remodeling projects in
all target housing, public and
commercial buildings. EPA believes it is
important to provide a clear and
consistent regulatory environment for
those who conduct these activities
which generate almost identical LBP
debris.
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I1. RCRA Subtitle C and the Toxicity
Characteristic Rule

Subtitle C of RCRA, 42 U.S.C. 6921-
39b, establishes a comprehensive
program for the regulation of hazardous
waste. In enacting RCRA, however,
Congress did not set forth a list of
hazardous wastes nor provide a specific
test for determining whether a waste is
hazardous. Instead, in RCRA section
1004(5), Congress defined ‘““hazardous
waste”” broadly as a ‘‘solid waste’” which
“may . . . pose a substantial present or
potential hazard to human health or the
environment when improperly treated,
stored, transported, disposed, or
otherwise managed.” Under RCRA
section 3001(a), EPA is responsible for
defining which solid wastes are
hazardous by either identifying the
characteristics of hazardous waste or by
listing particular hazardous wastes.

In response to the Congressional
directive in RCRA section 3001(a), EPA
adopted a two part definition for
identified and listed ‘“hazardous
wastes’ (45 FR 33084, May 19, 1980).
First, EPA published lists of specific
hazardous wastes, in which EPA
described the wastes and assigned a
“‘waste code’ to each of them (40 CFR
part 261, subpart D). These wastes are
known as “listed” hazardous wastes and
are subject to regulations under Subtitle
C (See 40 CFR part 262, 264-268, and
270). Second, the Agency identified four
characteristics of hazardous waste that
are subject to measurement: ignitability,
corrosivity, reactivity, and toxicity (See
45 FR 33121-22, May 19, 1980). Any
solid waste exhibiting one or more of
these characteristics is a ““characteristic
hazardous waste’ subject to regulation
under RCRA Subtitle C (See 40 CFR
parts 262, 264 to 268, and 270).

To measure objectively the “toxicity”
criterion for determining whether a
waste exhibits the characteristic of
toxicity under RCRA Subtitle C, EPA
has established the Toxicity
Characteristic Leaching Procedure
(TCLP) test as part of the Toxicity
Characteristic (TC) rule (55 FR 11798,
March 29, 1990). The TC rule added 25
organic chemicals to the original list of
toxic constituents of concern (primarily
metals, including lead) and established
regulatory levels for these organic
chemicals.

Under the TC rule, a waste may be a
hazardous waste if any chemicals listed
in the rule, such as lead, are present in
leachate from the waste (generated from
use of the TCLP) at or above the
specified regulatory levels (40 CFR
261.24). The overall effect of the TC rule
was to subject additional solid wastes to

regulatory control under the hazardous
waste provisions of Subtitle C of RCRA.

Under the TC rule, generators of solid
waste must either use their knowledge
or perform the TCLP test using a
representative sample of the waste as
generated to determine if the waste
exhibits the toxicity characteristic for
lead. The regulatory level for lead in the
waste extract (i.e., leachate) is 5
milligrams per liter (mg/L). If under the
TCLP test, the leachate extracted from
waste contains lead at 5 mg/L or higher,
then the waste is a ““characteristic”
hazardous waste, and the generator
must comply with the applicable RCRA
Subtitle C requirements in 40 CFR parts
262 through 266, 268, and 270.

Currently, like any other lead-
containing waste, the TC rule applies to
waste (including debris) from
construction, demolition, and
renovation activities, and waste
(including debris) from LBP abatement
activities. The generator of lead-
containing waste must make a RCRA
hazardous waste determination to
identify whether it is characteristically
hazardous and, thus, whether
management as a hazardous waste is
required.

I11. The TSCA Title IV Proposed Rule

As explained in detail in the
companion proposal published
elsewhere in today’s Federal Register,
Title IV of TSCA provides EPA with the
authority to promulgate regulations
which address the management and
disposal of LBP debris. In accordance
with that authority, EPA is proposing a
rule under TSCA sections 402 and 404
which would establish management and
disposal standards for ‘“LBP
architectural component debris” from
abatement, deleading, renovation, and
remodeling, and ‘““‘demolition debris”
from target housing, and public and
commercial buildings (collectively
referred to as “LBP debris’’). Under the
TSCA Title IV rule, EPA is specifying
that such LBP debris must be disposed
of in: (1) Construction and demolition
landfills as defined at proposed
§745.303; (2) a landfill subject to the
requirements in 40 CFR part 257,
subpart B, applicable to non-municipal,
non-hazardous waste disposal units
receiving conditionally exempt small
guantity generator waste (as defined in
40 CFR 261.5); (3) a hazardous waste
disposal facility that is permitted under
40 CFR part 270; (4) a hazardous waste
disposal facility authorized to manage
hazardous waste by a State that has a
hazardous waste management program
approved under 40 CFR part 271, or (5)
a hazardous waste treatment, storage,
and disposal facility that has qualified

for interim status to manage hazardous
waste under RCRA section 3005(e). For
a number of reasons discussed in the
preamble of the TSCA proposed rule
(see Unit V. “*Analytical Basis for
Landfill Disposal Options” for details),
EPA believes that these disposal options
for LBP debris are safe, reliable, and
effective as required under TSCA
section 402(a)(1). (The preamble to the
TSCA Title IV proposal also requests
comment on the appropriateness of
disposing LBP debris in Municipal
Solid Waste Landfills operated in
compliance with 40 CFR part 258
requirements.)

EPA has included, in the TSCA Title
IV proposed rule, the following
prohibitions: (1) No application of LBP
debris as mulch, ground cover, or fill
material (e.g., after shredding or
grinding) without first removing the
LBP such that the remaining material
contains no visible signs/traces of paint;
(2) no transfer for reuse of LBP debris
with a specified level of deteriorating
paint (e.g., as a building or structural
component or artifact) unless the LBP is
encapsulated or removed such that the
remaining material does not pose a LBP
hazard; (3) no transport of LBP debris in
open, uncovered vehicles; (4) no storage
of LBP debris prior to disposal for any
period exceeding 180 days, and after 72
hours following waste generation such
storage must include use of an access
limitation, such as a receptacle, covered
dumpster, barrier, or fence; (5)
notification and recordkeeping
requirements; and (6) no reclamation or
burning of LBP debris for lead or for
energy except at facilities meeting
specified Clean Air Act standards. EPA
believes that these prohibitions and
management standards are appropriate
because they are protective of human
health and the environment, and they
ensure that management and disposal of
LBP debris are conducted in a safe,
reliable, and effective manner. For
further information about the
management and disposal standards
EPA is proposing, see the companion
TSCA proposed rule in today’s Federal
Register.

V. Basis for the Temporary Suspension
of the TC Rule

A. Purpose of the Proposed Temporary
Suspension

The purpose of today’s proposed
temporary suspension of the TC rule for
LBP debris is to ensure that abatements,
deleading, remodeling and renovation,
and demolition activities where LBP is
present are conducted expeditiously
and that management and disposal of
LBP debris from these activities are
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governed by appropriate standards.
Since enactment of the Lead-Based
Paint Poisoning Prevention Act, as
amended by the McKinney Homeless
Assistance Act, 42 U.S.C. 4822, and
TSCA Title IV, as part of the LBP Act
of 1992, there has been a significant
increase in abatement activities in
public housing and target housing.
These activities result in the production
of large amounts of solid waste
containing LBP.

Based on a 1992 study of LBP waste,
EPA concluded that because of the high
lead content in some paint used in
residences built before 1978, certain
LBP waste components (including
painted architectural debris) may
sometimes be a RCRA hazardous
characteristic waste, and that additional
confirmatory analysis would be
necessary (Ref. 5). To comply with
RCRA Subtitle C regulations, contractors
conducting abatements at Housing and
Urban Development (HUD) housing
units reportedly have been TCLP testing
LBP waste and, if the waste *‘fails’ the
TCLP, have managed it according to the
RCRA hazardous waste management
requirements.

HUD, State public housing authorities
(e.g., Maryland and Massachusetts), and
advocacy groups (e.g., Alliance to End
Childhood Lead Poisoning and the
National Center for Lead Safe Housing),
have argued against the applicability of
the TC rule (and all of the RCRA
Subtitle C hazardous waste
requirements which flow from a
“failure” of the TCLP test) to LBP waste.
They argue that the applicability of
RCRA Subtitle C requirements results in
significant interference with abatement
activities in target housing, and that
such interference is contrary to the
intent of Congress in enacting Title X of
the Housing and Community
Development Act of 1992 (which
amended TSCA by adding a new Title
V).

The stakeholders mentioned above
have provided a variety of reasons
explaining why applicability of the TC
rule and RCRA Subtitle C interferes
with LBP abatement efforts. Among the
reasons are: (1) Technical difficulties in
sampling of certain types of LBP debris,
e.g., doors, windows, and other
structural components; (2) uncertainty
about conducting the TCLP test on LBP
waste and about reproducibility of test
results; and (3) the high cost of
compliance with RCRA hazardous waste
standards in cases where the LBP debris
fails the TCLP test. The result is that
certain LBP abatement and deleading
projects do not occur or are delayed due
to the lack of sufficient funds. EPA

addresses each of these issues in Unit
IV.B. of this preamble.

B. Available Information on the Scope
of the Problem and Impacts of RCRA
Subtitle C

1. Difficulties in conducting the TCLP
test. EPA has received comments
indicating difficulties in obtaining a
representative sample of heterogenous
waste material such as LBP debris
(made up of painted doors and
windows, plaster boards, and other
painted architectural components) from
abatement, renovation and remodeling,
or demolition activities and conducting
the TCLP test. The sampling methods
described in EPA’s laboratory testing
method manual, SW-846, largely focus
on homogenous waste materials, and are
not well suited for sampling LBP debris
such as door frames, windows, shelves,
and banisters. EPA has received several
inquiries concerning how to obtain a
representative sample of LBP
architectural component debris. Because
of the difficulty in sampling
heterogeneous waste and the lack of a
standardized sampling methodology,
stakeholders argue that TCLP results for
such waste are inconsistent and not
reproducible.

EPA acknowledges the difficulties
that may arise in attempting to prepare
a sample to conduct the TCLP test on
LBP architectural component waste. To
address some of these difficulties, EPA
completed a residential LBP
architectural component debris study.
The intent was threefold: (1) To develop
heterogenous waste sampling and TCLP
sample preparation protocols; (2) to
obtain additional TC analysis data to
substantiate earlier EPA study results;
and (3) to subject waste samples to both
the TCLP (which simulates leaching
when waste is disposed of in a
municipal landfill) and the Synthetic
Precipitation Leaching Procedure
(which simulates leaching when waste
is disposed of in landfills other than a
municipal landfill, such as construction
and demolition--*C&D”" landfills) (Ref.
6).
A 1992 EPA study identified three
major categories of waste produced
during abatements: filtered wash water,
solid architectural debris, and plastic
sheets and tape used to cover floors and
other surfaces (Ref. 5). The study
concluded that filtered wash water is
generally nonhazardous. The results for
solid architectural debris demonstrated
that debris tended to fail the TCLP when
the lead in the paint, as measured by
Atomic Absorption Spectrometry (AAS)
exceeds 4 mg/cmz2. (Note: TCLP failure
in the study was not well-correlated
with results of on-site testing of lead

levels in paint using an XRF device.)
Generators often experience difficulties
when sampling and conducting the
TCLP test on solid architectural debris
waste. The study'’s failure rate for plastic
sheeting tended to depend on the
abatement method. For example,
removal and replacement tended to
generate nonhazardous plastic sheeting,
but use of a heat gun tended to result

in the sheeting failing the TCLP. Such
material can properly be
decontaminated (e.g., vacuuming of dust
and/or washing) prior to disposal. The
study also noted that other categories of
waste, such as sludges and LBP chips,
often exceed the RCRA TC rule
regulatory limit.

As discussed in Unit IV.D, of the
companion proposal titled
“Management and Disposal of Lead-
Based Paint Debris’ published
elsewhere in today’s Federal Register,
the TCLP results for LBP debris are not
reproducible primarily due to
difficulties in obtaining a representative
sample. Also, even if a representative
sample is taken, difficulties exist when
preparing and obtaining a sample for the
TCLP analysis. These difficulties may be
creating disincentives to LBP abatement
and other lead hazard reduction
activities that generate LBP debris.

EPA intends to study these sampling
and analytical difficulties further and
assess whether questions concerning the
consistency and validity of TCLP results
on LBP architectural components can be
resolved during the pendency of the
temporary suspension.

2. Economic impacts of Subtitle C
regulation on LBP abatements. It is clear
that RCRA Subtitle C regulation of LBP
debris resulting from abatements,
deleading, renovation, remodeling, and
demolition can potentially increase the
costs of conducting such activities. The
primary sources of these increased costs
are the RCRA Subtitle C treatment and
disposal requirements that apply if LBP
debris fails the TCLP. (In addition,
waste sampling and analysis costs are
approximately $100 per sample for
TCLP analysis.) For waste which is
determined to be hazardous, the cost of
treatment and disposal (including
transportation) can be quite high (EPA
estimates approximately $316 per ton),
assuming full compliance (Ref. 7).
Individuals undertaking abatements and
deleadings do not necessarily know
when beginning a project if the waste
will require management as a hazardous
waste, but they must account for this
possibility in their cost estimates. These
RCRA Subtitle C testing, treatment, and
disposal costs may contribute to the
decision not to conduct an abatement
project (Ref. 7).
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Among abatement waste categories,
LBP architectural components are the
main source of large-volume waste.
Other abatement wastes (such as LBP
chips and dust, treatment residues and
waste water, and worker equipment and
clothing) are generally generated in
smaller quantities. Moreover, these
other types of abatement wastes are
relatively easy to sample and analyze
(with reproducible results), and, even if
hazardous, generators can manage the
wastes without excessive costs (because
of smaller volumes).

As noted above, RCRA Subtitle C
treatment and disposal costs are
approximately $316 per ton (of this
total, approximately $86 per ton is for
transportation) as compared with an
estimated cost of $37.20 per ton based
on new United States Forest Service
C&D tipping fees survey, to dispose of
LBP debris in a construction and
demolition landfill (a solid,
nonhazardous waste landfill defined in
today’s TSCA proposal that generally
accepts construction wastes), including
compliance with the management
controls in today’s proposal. Thus, for
the disposal of 100 tons of debris from
a LBP abatement, Subtitle C
requirements would cost $31,600 as
opposed to the $3,720 it would require
to dispose of the waste in a construction
and demolition facility in compliance
with today’s proposed standards (Ref.
7).
EPA believes that the higher costs
associated with RCRA Subtitle C may
hinder LBP abatements and deleadings
from being conducted. The Agency has
received submissions from members of
the public, including a number of State
governments, indicating that the cost of
complying with RCRA Subtitle C
hazardous waste regulations interferes
with or in many cases halts the conduct
of LBP abatements (Ref. 7).

3. Conclusions and areas for further
consideration. Given the demonstrated
risks that LBP poses and the clear
Congressional intent for risks from LBP
hazards to be reduced, the Agency
believes that it is appropriate to assess
the adverse impacts that RCRA Subtitle
C regulations may have on LBP
abatement, deleading, renovation,
remodeling, and demolition activities
and decide what (if any) RCRA Subtitle
C regulation is necessary once the TSCA
Title IV regulations take effect. Because
indications are that the applicability of
the TC rule and all other Subtitle C
requirements may interfere with lead
hazard reduction activities and may not
be necessary to protect human health
and the environment from LBP debris
disposal, EPA is proposing this
temporary suspension.

Moreover, under current RCRA
requirements, all LBP debris (if not
derived from a household) is not treated
equally. Some LBP debris, specifically,
debris which fails the TCLP for lead, is
subject to the strict and costly
requirements of RCRA Subtitle C. At the
same time, LBP debris (if not derived
from a household) which passes the
TCLP or, using generator’s knowledge
has been determined to be
nonhazardous, remains non-hazardous
solid waste and generally may be
disposed of in any solid waste disposal
facility which meets the requirements in
the open dumping criteria which EPA
promulgated in 1979 (40 CFR part 257,
subpart A).

However, any LBP debris which
passes the TCLP test (i.e., which is
identified as nonhazardous) is not
currently subject to any management
standards under RCRA Subtitle D
similar to that being proposed under
TSCA today. These new TSCA
management standards (e.g., access
control during debris storage, covering
of trucks used in shipping debris for
recycling or disposal) take into account
the risks that LBP debris may pose to
humans, particularly children, even if
the debris passes the TCLP test.

During the development of this
proposal, it has become clear to the
Agency that the unequal management
and disposal standards for LBP debris
under RCRA are inappropriate. In cases
where LBP debris is determined to be
hazardous, the Agency now believes
that RCRA Subtitle C management and
disposal requirements for LBP debris are
unnecessarily strict and costly. On the
other hand, LBP debris that is found to
be nonhazardous is not subject to the
RCRA Subtitle C management
requirements (i.e., land disposal
restrictions requiring treatment and
disposal as a RCRA hazardous waste).
Thus, in cases where LBP debris passes
the TCLP or is determined through
knowledge to be nonhazardous,
management and disposal occurs
according to solid waste management
regulations and disposal occurs at solid
waste landfills accepting such waste for
disposal.

The TSCA standards being proposed
today represent a common sense
approach to management and disposal
of LBP debris which addresses the
problems associated with RCRA
regulation of LBP debris. This proposal
to suspend the TC rule, combined with
the TSCA proposal issued today, would
afford equal and appropriate
management and disposal standards for
all LBP debris.

Although EPA believes there is
sufficient information to propose this

temporary suspension of the TC rule for
LBP debris, the Agency plans to proceed
to analyze in greater detail the concerns
that members of the public, including
States, have raised concerning the
degree to which RCRA Subtitle C
requirements may impede or frustrate
LBP abatements in target housing,
public and commercial buildings. While
the temporary TC suspension is in
effect, EPA will study further related
issues such as: (1) are LBP abatements
and deleading projects occurring on a
more frequent and expeditious basis
because LBP debris is temporarily not
subject to RCRA hazardous waste
requirements; and (2) whether any
RCRA Subtitle C requirements are
needed to supplement the TSCA Title
IV standards.

As indicated in the Agency’s
proposed Hazardous Waste
Identification Rule (HWIR), EPA is
considering reevaluation of the TC
regulatory level for lead (see 60 FR
66406, December 21, 1995). Since
promulgation of the TC rule, EPA has
become aware of a number of factors
which have prompted the Agency to
consider initiating a re-evaluation of the
5 mg/L TC level for lead. First, the
human health risk evaluation for lead
has changed since EPA promulgated the
TC rule, resulting in the action level (on
which the TC is based) for lead being
reduced from 50 parts per billion (ppb)
to 15 ppb. Second, EPA has developed
a constituent-specific Dilution
Attenuation Factor (“DAF”) of 5,000 for
lead leaching under different disposal
scenarios (suggesting that lead generally
moves slowly in the subsurface
environment except in specific
hydrogeologic situations) which differs
from the generic DAF of 100 used in the
TC rule (See Unit V. of the TSCA
proposed rule preamble published
elsewhere in today’s Federal Register
for a discussion of the lead DAF). Third,
EPA has developed a multi-pathway,
multi-media exposure risk assessment
model that allows consideration of
exposure pathways in addition to
ground water contamination (which was
the pathway considered in the TC rule).
(Available data suggest that some of the
other pathways may be more riskier
than the ground water exposure
pathway.)

EPA recognizes that the TC level for
lead is a matter of considerable interest
to the public and has initiated efforts to
review management of lead-bearing
waste and other related studies (e.g.,
lead leaching). In the meantime, given
the other factors discussed above, EPA
has decided to propose a temporary
suspension of the TC rule for LBP debris
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and new standards under TSCA for the
management and disposal of LBP debris.

C. Alternative Approaches

Instead of a temporary suspension of
the TC rule, EPA is considering and
seeking comment on a permanent
approach under RCRA for addressing
LBP debris that is subject to the
proposed TSCA Title IV requirements.
Like the proposed temporary TC
suspension, a permanent rule would
eliminate the dual regulation of LBP
debris under two separate
environmental statutes and remove
obstacles hindering lead abatement and
deleading activities.

Such a rule could be framed as a
permanent suspension of the TC for LBP
debris that is subject to the proposed
TSCA Title IV requirements. Under
such an approach, EPA would
determine that the proposed TSCA Title
IV standards for managing and
disposing of LBP debris are safe,
reliable, and effective in protecting
human health and the environment. As
discussed in Unit V.B. of this preamble,
the statutory basis for such an approach
would be RCRA sections 1006(b)(2) and
2002(a), which require the Agency to
integrate the provisions of RCRA with
other environmental statutes. In
addition, a permanent rule could be
issued as a ‘‘conditional exemption”
from RCRA subtitle C for LBP debris
regulated under the TSCA Title IV
management and disposal standards.
See Military Toxics Project v. EPA, D.C.
Cir. No. 97-1343 (June 30, 1998) (EPA
has the authority under RCRA subtitle C
to conditionally exempt a hazardous
waste from subtitle C regulation where
an alternative regulatory scheme
provides adequate protection). EPA
requests comment on the merits of such
a permanent RCRA LBP rule.

V. Explanation of Today’s Proposed
Rule

A. Introduction

Today’s proposal would suspend
temporarily the applicability of the TC
rule to LBP debris (i.e., LBP
architectural component debris
resulting from LBP abatements,
deleadings, renovation and remodeling,
and LBP debris from demolitions)
generated at target housing, public and
commercial buildings, for which
management and disposal standards are
being proposed today under TSCA Title
IV. If promulgated, the proposed rule
would mean that generators of LBP
debris resulting from these activities
would not have to conduct the TCLP
test on LBP debris or use their
knowledge to determine whether LBP

debris is a hazardous waste. Nor would
generators of LBP debris be required to
comply with any treatment, storage, or
disposal requirements under RCRA
Subtitle C. Instead, generators of LBP
debris would be required to comply
with the management and disposal
standards to be promulgated under
TSCA Title IV (unless and until the
Agency decides that some additional
RCRA regulation should also apply to
LBP debris).

EPA is proposing this temporary
suspension of the TC rule as an
exclusion from the definition of
“hazardous waste” in 40 CFR 261.4(b).
The temporary suspension would
amend the definition of hazardous
waste to exclude LBP debris resulting
from: (1) Lead-based paint abatements
conducted at target housing; (2)
deleading projects conducted at public
buildings or commercial buildings; and
(3) renovation or remodeling activities
conducted at target housing, public
buildings, or commercial buildings. The
temporary suspension would also
amend the definition of hazardous
waste to exclude LBP debris resulting
from demolitions of target housing,
public, or commercial buildings. If,
however, such LBP debris, is hazardous
for reasons other than failing the TCLP
for lead, (e.g., the debris contains a
listed hazardous waste or any other TC
or other hazardous waste characteristic
constituent), the exclusion from the
definition of hazardous waste would not
apply. : N

The Agency is proposing this
suspension in 40 CFR 261.4, rather than
as part of the TC rule in 40 CFR 261.24,
because it has been a consistent practice
for EPA to list all of the exclusions from
both the solid waste and hazardous
waste regulatory schemes in 40 CFR
261.4, and the regulated community is
more likely to be familiar with this
approach. This exclusion from the
definition of hazardous waste, and thus
from any TC rule requirements, would
be temporary pending EPA’s conduct of
studies and analyses of the issues as
described in Unit IV.B.3. of this
preamble.

B. Statutory Basis for the Temporary
Suspension

EPA is proposing this temporary
suspension of the TC rule for LBP
architectural components under the
authority of RCRA sections 1006(b)(2)
and 2002(a). RCRA section 1006(b)(1)
states that EPA:

shall integrate all provisions of [RCRA] for
purposes of administration and enforcement
and shall avoid duplication, to the maximum
extent practicable, with the appropriate
provisions of . . . such other Acts of Congress

as grant regulatory authority to the
Administrator. Such integration shall be
effected only to the extent that it can be done
in a manner consistent with the goals and
policies expressed in [RCRA] and in the other
acts referred to in this subsection. 42 USC
section 6905(b)(1).

As discussed in the proposed TSCA
rule, EPA has authority under TSCA
Title IV to promulgate regulations
governing LBP activities, including the
establishment of standards governing
the management and disposal of waste
resulting from abatements, deleading,
renovation and remodeling, and
demolition activities (15 U.S.C. 2681(1)
and 2682(a)(1) and (b)). Pursuant to this
authority, EPA is simultaneously
proposing elsewhere in today’s Federal
Register specific regulations which
govern the management and disposal of
LBP debris resulting from these
activities. EPA believes that the TSCA
rules being proposed today for LBP
debris are consistent with the central
objective and policy of RCRA:
Protecting human health and the
environment.

The legislative history shows clearly
that by enacting TSCA Title IV,
Congress wanted to “‘remove all major
obstacles to progress, making important
changes in approach and laying the
foundation for more cost-effective and
widespread activities for reducing lead-
based paint hazards” (S. Rep. No. 102-
332, 102nd Cong., 2nd Sess. 111 (1992)).
As the Senate Committee on Banking,
Housing and Urban Affairs stated, ** . .

. by establishing realistic, cost-effective
procedures for achieving hazard
reduction, [The LBP Act of 1992] will
speed the clean-up of lead paint hazards
in housing and greatly decrease the
incidence of childhood lead poisoning.”
(Id. at 112.)

Thus, in enacting TSCA Title 1V,
Congress wanted to ensure that
obstacles to lead abatements and
deleading activities, including high
costs, would be minimized and that LBP
hazards would be reduced. In
authorizing EPA under TSCA Title IV to
promulgate management and disposal
standards for LBP waste, however,
Congress did not address the conflict
that would arise concerning the
overlapping jurisdiction of the RCRA TC
rule and the TSCA disposal standards.
Nor did Congress clearly address the
obstacles to the conduct of lead
abatements and deleading activities that
can result if LBP debris is determined to
be hazardous and subject to the
resultant costs of RCRA Subtitle C. To
resolve the duplication inherent in the
statutory schemes and the potential
adverse impacts if both RCRA and
TSCA regulatory schemes were to apply
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to LBP debris, EPA believes it is
appropriate to resolve this conflict of
overlapping jurisdiction by proposing to
suspend temporarily the applicability of
the TC rule to such LBP debris as
authorized under RCRA section
1006(b)(1). See Edison Electric Institute
v. EPA, 2 F.3d 438, 452 (D.C. Cir. 1993)
(because Congress did not clearly
address the interaction between RCRA
Subtitles C and I, EPA’s temporary
deferral of the TC rule for underground
storage tank waste under RCRA section
1006(b)(1) was permissible). The
temporary suspension of the TC rule
proposed today would also work to
integrate the regulatory provisions
promulgated under the Clean Air Act
pertaining to municipal waste
combustors and smelters with RCRA
and TSCA Title IV regulatory
requirements.

EPA believes that the TSCA rule being
proposed today for LBP debris will
protect the core value of RCRA of
protecting human health and the
environment. See 42 U.S.C. 6902. While
EPA further studies various issues
described in this proposal, e.g., the
difficulty of conducting the TCLP test
on LBP debris and whether the TC
regulatory level for lead should be
modified, the Agency believes that the
management, notification,
transportation, and disposal standards
being proposed today under TSCA Title
IV are consistent with the goals and
policies of RCRA. Suspending the
applicability of the TC rule to LBP
debris on a temporary basis, while
requiring that disposal of such LBP
debris comply with regulations
promulgated under TSCA Title IV and
the Clean Air Act, would give EPA the
necessary time to study the Title IV
regulatory scheme and to assess whether
any additional RCRA regulation is
necessary.

The Agency also believes that it has
the authority to promulgate the TC
temporary suspension for LBP debris as
a conditional exemption under RCRA
section 3001(a). See Military Toxics
Project v. EPA, D.C. Cir. No. 97-1343
(June 30, 1998) (EPA has the authority
under RCRA subtitle C to conditionally
exempt a hazardous waste from Subtitle
C regulation where an alternative
regulatory scheme provides protection.)
See 62 FR 6622, 6636-38; February 12,
1997.

It is important to note that the
proposed temporary TC suspension
would not alter a person’s potential
CERCLA liability. The rule would only
suspend the TC rule for LBP debris
managed under the proposed TSCA
Title IV requirements. Even if a lead
regulatory level was changed or lead

was entirely removed from regulations
as a RCRA hazardous waste, lead would
remain a CERCLA hazardous substance
because it is listed under the Clean Air
Act and the Clean Water Act. Therefore,
persons who arrange for the disposal of,
or are otherwise connected with, LBP
debris would remain potentially subject
to liability under CERCLA section
107(a) even after promulgation of the
rule. Nevertheless, the rule is intended
to facilitate lead abatement and
deleading activities by eliminating the
barriers posed by RCRA’s hazardous
waste rules when the LBP is properly
managed in accordance with the TSCA
Title IV rules.

C. Scope of the Temporary Suspension

1. Types of waste covered. The
temporary suspension of the TC rule
would apply to LBP architectural
component debris and LBP demolition
debris which is subject to the disposal
and management standards promulgated
under TSCA section 402(a). EPA is
proposing to define “LBP architectural
component debris’ in the RCRA
regulation, in the same manner
proposed in today’s TSCA proposed
rule (see § 745.301 of the TSCA
proposed rule regulatory text). The
definition of LBP architectural
component debris provides a generic
definition of architectural components,
i.e., “elements or fixtures, or portions
thereof, of commercial buildings, public
buildings, or target housing that are
coated wholly or in part with or adhered
to by lead-based paint.” The definition
also includes a non-exclusive list of
specific examples of structural elements
or fixtures that would fall within the
definition.

Under this definition of *‘lead-based
paint architectural component debris,”
EPA has specified that other types of
LBP wastes that may result from
activities at any of the identified
structures are not covered by the scope
of the proposed temporary suspension
of the TC rule. The other LBP wastes
excluded from coverage under this
proposed TC suspension include paint
chips and dust, sludges and filtercake,
wash water, and contaminated and
decontaminated protective clothing and
equipment.

For a number of reasons, EPA is not
proposing to include these other LBP
wastes (except when they are part of
LBP demolition debris) within the scope
of the temporary suspension of the TC
rule. First, these types of LBP waste are
generally produced in much smaller
quantities and their bulk is considerably
less than that of LBP debris. Thus, the
costs involved in treating and disposing
of these wastes as hazardous are far less

than the costs would be for the large
volume of LBP debris which frequently
result from abatement, deleading,
demolition, and renovation and
remodeling activities.

Second, certain of these LBP wastes,
e.g., paint chips and dust, sludge and
filter cakes, are homogenous in physical
characteristics, are easy to sample using
the existing EPA sampling methods, are
easily recognizable, can be easily
segregated from LBP architectural
component debris resulting from
abatements or renovation or remodeling,
and contain high levels of lead in a
concentrated form. Unlike LBP
architectural component debris, they are
more likely to fail the 5 mg/L TCLP
regulatory level for lead routinely, and
the TCLP test results can reliably be
reproduced. In some cases, the lead
content is so high that the waste could
possibly be sent to lead smelters for the
metal recovery. Thus, these other lead-
based paint wastes will remain subject
to RCRA hazardous waste determination
requirements, including the provisions
of the TC rule.

EPA is proposing to define “LBP
demolition debris’ to include any solid
material which results from the
demolition of target housing, public
buildings, or commercial buildings
which are coated wholly or in part with
or adhered to by lead-based paint at the
time of demolition. Thus, LBP
demolition debris includes dust, paint
chips, and other solid wastes from
demolition activities which are not
covered under today’s proposal if they
are generated during other LBP
activities such as “‘abatement,”
“deleading,” “‘renovation” etc. EPA
expects that such LBP waste would
normally represent only a small
percentage of the large volume of the
total solid waste generated during
demolitions. Moreover, separation of
dust and paint chips from other
demolition waste is virtually
impossible. (Nevertheless, to the extent
practicable, EPA encourages separation
of LBP debris and LBP non-debris waste
(paint chips and dust), and proper
management.) Since some LBP non-
debris waste is impractical to separate,
EPA is proposing that all solid waste,
including any LBP dust, paint chips, or
other particulate matter, generated
during demolitions are covered by
today’s proposal to suspend the TC.

LBP demolition debris under the
Agency’s proposal, however, would not
include any solid waste resulting from
a demolition which fails the toxicity
characteristics regulatory level for any
hazardous constituent other than lead as
contained in the TC rule (40 CFR
261.24). Thus, if a generator of LBP
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demolition debris has not separated
hazardous waste (other than LBP) from
the building prior to the demolition, he
or she remains subject to the RCRA
hazardous waste determination
requirement for TC hazardous
constituents and must determine
whether any of the regulatory levels for
the TC hazardous constituents (other
than lead) are met or exceeded.

2. Activities and structures covered.
Under this proposal and the TSCA
proposal being published today, ““lead-
based paint” would be defined in the
same manner it is defined in the TSCA
rule applicable to worker certification
and training requirements (see 61 FR
45815, August 29, 1996). Under the
TSCA definition, the term would mean
paint or other surface coatings that
contain lead equal to or in excess of 1.0
mg/cmz2 or 0.5% by weight measured
using the appropriate lead detection
instruments. (This is a TSCA LBP
hazard determination requirement.) The
discussion below describes activities
and structures from which LBP debris is
generated.

EPA is proposing to apply the
temporary suspension of the TC rule to
exclude LBP architectural component
debris resulting from: Lead-based paint
abatements conducted at target housing;
deleading projects conducted at public
buildings or commercial buildings; and
renovation or remodeling activities
conducted at target housing, public
buildings, or commercial buildings. The
temporary suspension would also apply
to LBP debris resulting from
demolitions of target housing, public
buildings, or commercial buildings.
What follows is a discussion of each of
these categories of activities.

i. Abatements at target housing. EPA
is trying to ensure that abatements at
target housing occur (when needed) in
an expeditious and cost-effective
manner through publication of the
proposed rules today. In both proposals,
EPA is defining the term “‘abatement” as
the term is defined in the worker
certification and training rule that the
Agency promulgated under TSCA
section 402 and 404 (see 61 FR 45813,
August 29, 1996). Both the statutory
definition in TSCA section 401(1) and
this regulatory definition tie the term
“‘abatement” closely to a permanent
elimination of LBP hazards.

EPA proposes to define “‘target
housing” in the same way Congress
defined the term in TSCA section
401(17), i.e., all housing constructed
prior to 1978 (with certain exceptions as
specified in the definition). LBP was
used frequently prior to 1978 in the
construction and re-painting of housing
in the United States. As such, under

TSCA Title IV and the Residential Lead-
Based Paint Hazard Reduction Act of
1992 (Title X), target housing was
specifically intended to be the subject of
LBP abatement activity (15 U.S.C.
2682(a)(1) and 42 U.S.C. 4851 - 4852).

ii. Deleading at public buildings and
commercial buildings, renovation and
remodeling, and demolition. EPA
originally planned to limit the scope of
the TSCA proposed rule and the
proposed TC suspension to LBP
architectural components debris
resulting from abatements at target
housing and child-occupied facilities.
However, a number of stakeholders,
including State governments, argued
that the scope of the proposed rules
should be broadened to include
architectural component debris from
deleading activities at public and
commercial buildings and from
renovation and remodeling activities.
For example, EPA received a letter from
the California Department of Health
Services suggesting that EPA expand the
scope of this temporary TC suspension
proposal to include LBP waste from
public buildings such as libraries and
buildings owned by State and local
municipalities. Stakeholders argue that
LBP architectural component debris is
essentially the same waste no matter
what its origin; thus, its disposal should
be controlled in the same manner.
Moreover, States also raised questions
about their ability to enforce two
different sets of rules (the TSCA Title IV
rule and the RCRA Subtitle C
regulations) for the same type of waste
that will “look alike’ despite having
different points of generation, e.g., target
housing versus public buildings, or
resulting from different activities, e.g.,
LBP abatement versus renovation
projects that include removal of
architectural components or demolition
of target housing, public buildings, or
commercial buildings.

EPA agrees with these concerns and is
including within the scope of the
proposed rules being published today
LBP architectural component debris
resulting from deleading activities at
public buildings and commercial
buildings. EPA is also proposing to
make the rules applicable to LBP
architectural component debris from
renovation and remodeling activities
and LBP debris from demolitions of
target housing, public buildings, and
commercial buildings. EPA agrees with
the stakeholders’ comments and
believes that broadening the scope of
the proposed rules provides a common
sense regulatory framework that would
not have resulted if the same waste from
different structures or activities
remained subject to two different

regulatory regimes. In addition,
including LBP debris resulting from
deleading, renovation, remodeling, and
demolition of public and commercial
buildings within the scope of the
proposed TSCA rule and the proposed
TC suspension would allow the
establishment of management and
transportation standards for LBP debris
to protect human health which
otherwise would not exist under RCRA
Subtitle D if the debris does not fail the
TCLP.

EPA has proposed the definitions for
the following terms at 40 CFR 745.301,
in the companion TSCA proposal
published today. “Deleading’ as the
term is defined under TSCA section
402(b)(2)--““activities conducted by a
person who offers to eliminate lead-
based paint or lead-based paint hazards
or to plan such activities” in public
buildings or commercial buildings (15
U.S.C. 2682(b)(2)). EPA is proposing to
define “public building” to mean “any
building constructed prior to 1978,
[except target housing], which is
generally open to the public or occupied
or visited by the public, including but
not limited to schools, day care centers,
museums, airport terminals, hospitals,
stores, restaurants, office buildings,
convention centers, and government
buildings.” The proposed definition of
“public building” would also include
any ‘“‘child-occupied facility’’ as defined
in the LBP worker certification and
training rule. In addition, EPA proposes
to define ‘““commercial building” to
mean any building used primarily for
commercial or industrial activity
including: manufacturing, service,
repair, or storage.

The Agency is proposing to define
“‘renovation” to mean the modification
of any existing structure, or portion
thereof, that results in the disturbance of
painted surfaces, unless that activity is
performed as part of an abatement. The
term renovation includes but is not
limited to: the removal or modification
of painted surfaces or painted
components (e.g., modification of
painted doors, surface preparation
activity (such as sanding, scraping, or
other such activities that may generate
paint dust)); the removal of large
stru