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VEMORANDUM

SUBJECT: Possible Establishnment of a Policy D al ogue Coomttee for the
M ni ng Program -- ACTI ON MEMORANDUM

FROM J. darence Davies
Assistant Admnistrator for Policy, Pl anning,
and Eval uation

THROUGH  Mary Ann Beatty
EPA Comm ttee Managenent O ficer

TO F. Henry Habicht 11
Deputy Adm ni strat or

PURPCSE

The purpose of this menorandumis to request your signatures on
the attached Federal Advisory Commttee Charter and transmttal letter
to GSA requesting their review of the Charter. Your signatures will
allowus to establish a Policy D al ogue Coomttee for the mning
program bei ng consi dered under the Resource Conservation and Recovery
Act .

V¢ have given OMB a copy of the draft charter and invited themto
attend the organi zational neeting. W also notified GSA to expect our
charter subm ssion.

BACKGRAOMND

EPA is required, under Section 8002 of RCRA, to performstudies
and reports to Congress regardi ng, anong ot her things, managenent
met hods and potential hazards of mning wastes and to nmake a regul atory
determnati on regardi ng whether Subtitle C or D (hazardous vs.
non- hazardous) controls are warranted. A report to Congress, entitled
Wastes fromthe Extraction and Beneficiation of Metallic Oes,
Phosphat e Rock, Asbestos., Overburden from WaniumMning, and Gl Shale

was submtted to Congress in Decenber 1985.

On July 3, 1986 (51 FR 24496), EPA published a regul atory
determ nati on based on the findings of the report to Congress. These
findi ngs concl uded that m ning wastes shoul d be regul at ed

as solid wastes under RCRA Subtitle D rather than as hazardous wastes
under RCRA Subtitle C even though sone m ni ng wastes

exhi bit hazardous characteristics. In addition, the report also
indicated that: EPA is concerned about actual and potential mning
waste problens; nmaxinmumflexibility is necessary to devel op an
appropriate programfor mning wastes; the programneeds to take into
account the variability of risk in order to control individua
facilities on a site-specific basis; existing Subtitle C regul ations do
not provide enough flexibility to address m ning wastes, while existing
Subtitle D regul ati ons do not provide enough Federal authority or



Federal enforcenent; and EPA woul d devel op a flexible, site-specific,
ri sk-based program

In May 1988, the Ofice of Solid Waste (CBW rel eased a docunent
that outlined an approach to manage noncoal m ni ng wastes and
materials. This docunent, called Strawran |, was a staff-|evel
approach designed to facilitate the participation of interested parties
i n program devel opment and to enhance EPA s understandi ng of m ning
wast e i ssues.

EPA has been working closely with the States, public interest
groups, and industry to solicit input on waste nmanagenent approaches
and to gather information. The involvenent of the States in the
Strawran process has been coordi nated by the M ne Waste Task Force of
the Western CGovernors' Association (WZA) and the Interstate Mning
Conpact Comm ssion. Invol venent of public interest groups has been
coordi nated through Col orado Trout Unlimted, and the participation of
i ndustry has been nmanaged principally by the Arerican M ning Congress.

Based on comrents submtted to EPA on Strawran | and on infornation
given to the Agency by interested parties since 1988, EPA rel eased
Strawran Il in May 1990. Strawran Il is again a staff-1evel approach
for protection of human health and the environment fromwastes and
other materials associated with noncoal mning. Meetings were held
with public interest groups and the mning industry in Septenber 1990
to discuss their comments on Strawran |1.

As a result of the Decenber 1990 briefing with you on m ning
waste, EPA wi |l develop a strategic plan for mning waste program
devel opnent that addresses nulti-nedia integration, relationships wth
ot her Federal prograns, on-going inplenmentation, and capability
bui I di ng, including determning what role additional authorities should
play. W believe that the formation of a Policy D al ogue Commttee
will provide a forumto refine and further devel op issues raised by
Strawran |1, and to facilitate the exchange of new i deas and
information anong the interested parties. It is hoped that consensus
may be possi bl e on sonme issues but, at a mninum we would like to
ensure that issues are thoroughly defined and that differing positions,
as well as the reasons for those differences are identified. The
output of the Policy D al ogue Commttee woul d be nade avail able to
various deci sion-nmakers in the mning waste program devel oprment
pr ocess.



DESCRI PTI ON GF Sl GNATURE DOCUVENTS

Federal Advisory Committee Charter

To establish a Policy D alogue Coomttee that will be utilized to
provi de consensus advice or reconmendations, we nust first charter a
Federal Advisory Commttee. The charter is a docunent for your
signature that explains what the coomttee will do. After GSA and OMB
consultation, we will file the Charter with the appropriate
Congr essi onal Comm tt ees.

Letter to GSA

(otaining a charter requires that you send a proposed charter and
aletter to GSA justifying the need to establish the coomttee. GSA
generally forwards the request to OvB. W have al ready been in touch
with GSA and OMB and anticipate no major difficulties.

RECOMVENDATI ON

| request that you sign the attached FACA charter and request for
consultation letter.

Attachnents (2)



UNI TED STATES ENVI RONMVENTAL PROTECTI ON AGENCY
ADVI SCRY COW TTEE CHARTER

CRGAN ZATI ON AND FUNCTI ONS GOW TTEES, BQARDS, PANELS AND COUNC LS

POLI CY DI ALOGE COW TTEE FOR EPA's M N NG PROGRAM

1. PURPCSE. This charter establishes the Policy D al ogue
Commttee for EPA's mning programin accordance with the
provi sions of the Federal Advisory Conmmttee Act (FACA), 5 U S C

(App. 1) 9(c).

2. AUTHORITY. It is determned that establishnent of this
Commttee is in the public interest and supports EPA in
performng its duties and responsibilities under Sections 8002 of
t he Resource Conservation and Recovery Act (RCRA).

3. OBJECTIVE AND SOCOPE OF ACTIMTY . The Policy D al ogue
Commttee will provide a forumto refine and further devel op
issues related to managing mning waste and to facilitate the
exchange of ideas and information anong the interested parties.
It is hoped that consensus nmay be possi bl e on sone issues but, at
a mninum EPA would like to ensure that issues are thoroughly
defined and that differing positions, as well as the reasons for
those differences, are identified. The output of the Policy

D al ogue Commttee woul d be nmade avail abl e to various deci si on-
makers in the mning program devel opnent process.

4. EUNCTIONS. As indicated above, the Commttee's function is
to assist directly in the devel opnent of EPA' s m ning program
Wth the participation of know edgeabl e, affected parties, EPA
expects to develop a nore practical, protective approach at |ess
cost .

5. COWOSITION. The Cormittee will consist of not nore than
twenty-five nenbers, appointed by the EPA Deputy Adm ni strator
plus a facilitator who will serve as Chair. Menbers wil

represent the follow ng segnents of the popul ation in appropriate
m x and bal ance:

Cat egori es of Menbers:
- public interest groups
- mneral industries
- St at es

- Feder al agenci es
Appropriate nenbers shall be sel ected and appointed for the



duration of the Policy D alogue Coomttee. Mst nmenbers wll be
appoi nted as representatives of non-federal interests. A full-
tinme salaried official or regular enpl oyee of the Agency w ||
serve as the Designated Federal Cficial and will be present at
all neetings. The Designated Federal Cficial is authorized to
adj ourn any meeting whenever it is determned to be in the public
interest to do so. The Commttee is authorized to form

wor kgroups for any purpose consistent with this Charter. Such
wor kgroups shall report back to the full Commttee. Wbrkgroups
have no authority to nmake deci sions on behalf of the full
Commttee nor can they report directly to the Agency.

Under the Federal Advisory Commttee Act, EPA nay pay travel
and per di em expenses when necessary and appropriate. The
Commttee's estimated annual operating cost is approximately
$100, 000, which includes 1 work-year of staff support. EPA's
Gfice of Policy, Pl anning and Eval uation will provide
adm ni strative and process support to the Commttee.

6. MEETINGS. Meetings shall be held as necessary, at the call
of the Chair, with an agenda for each neeting approved i n advance
by the Designated Federal Cficial. Commttee neetings wll be
cal l ed, announced, and held in accordance with the EPA Commttee
Managenent Manual . This nmanual contains the Agency's policies
and procedures for inplenenting FACA. Among ot her things, FACA
requi res open neetings, and an opportunity for interested persons
to file comments before or after neetings, or to make statenents
to the extent that time permts.

7. DURATI ON The Commttee will termnate by March 30, 1992,
unl ess the Deputy Admnistrator determnes that the Commttee
will finishits work within 30 days of the original termnation
date. If the Deputy Adm nistrator nakes such a determ nation, he
can extend the termnation date by 30 days without further
consultation with GSA. In the event nore tine is needed, EPA nmay
seek an extension under Section 14 of FACA

Approval date Deputy Adm ni strat or

GSA Revi ew Date

Date filed with Congress

Vi



U S. ENVI RONMENTAL PROTECTI ON AGENCY M NE WASTE
PCLI CY DI ALOGUE COW Tl TEE MEETI NG

PARTI G PANT LI ST

Federal Gover nnent

David S. Brown

Associate D rector

I nformati on and Anal ysi s
Bureau of M nes

Mai | Stop 5200

U S Departnent of Interior
2401 E Street NW

Washi ngt on, DC 20241
202-501- 9365

Fax 202-501- 9958

WlliamL. Mller

Chief, Dvision of Policy Analysis
Bureau of M nes (M5 5200)

U S Departrnent of Interior

2401 E Street NW

Washi ngt on, DC 20241

202-501- 9732

Fax: 202-501-9958

Susan O Keefe

Acting Deputy Associate Counsel for RCRA
O fice of Enforcenent

U S. Environnental Protection Agency

Mai | Code LE-134S

401 M Street, SW

Washi ngt on, DC 20460

202- 2604326

Fax: 202-260- 3069

Lynn Sprague

Drector of Mnerals and Geol ogy Staff
U S. Forest Service

14t h & I ndependence Avenue, SW

Audi tor Buil di ng

Washi ngt on, DC 200904090

202- 205- 1224

Fax: 202-205-1243



Matt hew A, Straus

D rector

Wast e Managenent Divi sion

Cfice of Solid Waste

U.S. Environrnental Protection Agency
Mai | Code 0S- 320W

401 M Street, SW

Washi ngt on, DC 20460

703- 308- 8414

Fax: 703-308-8604

Robert E. Vélline

M ni ng Waste National Expert

Wt er Managenent Divi sion

Regi on 8

U S. Environnental Protection Agency
999 18th Street

Denver, QO 80202- 2405

303- 294- 7093

Fax: 303-293- 1424

Federal Governnent Alternates:

Jeffrey Denit

Deputy D rector

Gfice of Solid Waste

U S. Environnental Protection Agency
401 M Street, SW (G5 300)

Washi ngt on, DC 20460

202- 260 4627

Fax: 202-260- 9355

C. Bowdoin Train

Deputy Assistant Admnistrator for Solid
Wast e and Energency Response

U S. Environnental Protection Agency

Mai | Code G5 100

401 M Street, SW

Washi ngt on, DC 20460

202- 260 4610

Fax: 202-260 3527
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| ndustry

Steven G Barringer

Preci ous Metal s Producers
1001 Pennsyl vani a Avenue, NW
Suite 310

Washi ngt on, DC 20004

202- 638- 5500

Fax: 202-737-8998

David B. O ouch

D rector

Envi ronrnental Project
Kennecott Corporation

10 E South Tenpl e

P.Q Box 11248

Salt Lake Gty, UT 84147
801- 322- 7280

Fax: 801-322-8398

Nor man @G eenwal d

Norrnan Greenwal d Associ at es
3131 North Country d ub Road
Suite 206

Tucson, AZ 85716

602- 795- 0884

Fax: 602-795-0471

Thomas E. Janeck

Vice President, Environnental Affairs
Zinc Corporation of Anerica

300 Frankfort Road

Monaca, PA 15061

412-772-2284

Fax: 412-773-2217

Kri shna Par ar neswar an

Seni or Anal yst, Governrnent Rel ations
ASARCO I nc.

180 Mai den Lane

New Yor k, NY 10038

212-510- 1821

Fax: 212-510-1951



WIlliam A Schi mm ng

Manager, Environrnental Affairs
Texas @Qul f, Inc.

P.Q Box 48

H ghway 306 N

Aurora, NC 27806

919- 322- 8239

Fax: 919-322-4444

lvan WUrnovitz

Al l'i ance of |ndependent M ners
E. 5621 Wodl awn Drive
Spokane, WA 99212- 0336

509- 624- 1158

Fax: 509-623-1241

| ndustrv_ Al t ernates

Phil Brick

Manager

Envi ronnmental Affairs
AQeveland Aiffs

1100 Superior Avenue
d evel and, CH 44114
216-694- 5414

Fax: 216-6944880

Tom Hendri cks

Pr esi dent

Hendri cks M ni ng Conpany
P.Q Box 653

Neder | and, CO 80466

3000 No. 63rd St.

Boul der, QO 80301
303443- 1502

Fax: 303443 6604

Les A Darling

D rector

Envi ronmental Affairs
Cyprus M neral s Conpany
9100 East Mneral Grcle
Engl ewood, QO 80112
303-643-5325

Fax: 303-643-5049



Davi d Ki nbal |

Kinball & Qurry

2600 North Central Avenue
Suite 1600

Phoeni x, AZ 85004

602- 222- 5920

Fax: 602-222-5929

Pat Mal ey

Chi ef Environrnental Engineer
ASARCO

P.Q Box 5747

Tucson, AZ 85703

1150 No. 7th Ave.

Tucson, AZ 85705

602- 792- 3010

Fax: 602-624- 3369

Donal d Patt erson
Par t ner

Beveridge & D anond
1350 | Street, NW
Suite 700

Washi ngt on, DC 20005
202- 789- 6032

Fax- 202-789-6190

Jack Schredenan

Vi ce President

Cargill Fertilizer, Inc.

P.Q Box 937

Peopl ' s Road and Hw 630 W
Fort Meade, FL 33841

813- 533- 8102

Fax: 813-285-6306

Meade Stirl and

Manager of Environmental Affairs
Echo Bay M nes

5401 Longely Lane Suite 5

Reno, NV 89511

702-829- 1000 ext. 223

Fax - 702-829-1067

Xi



States

Tom Fr onapf el

Chi ef

Bureau of M ning Regul ati on and Recl amati on

D vision of Environrnental Protection

Department of Conservation and Natural Resources
123 West Nye Lane, Capitol Conpl ex

Carson Gty, Nv 89710

702- 687- 4670

Fax: 702-885-0868

Charles H Gardner

D rector

D vi sion of Land Resources
North Carolina Departnent of Environnment Heal th
& Natural Resources

P.O Box 27687

Ral ei gh, NC 27611- 7687

512 N Salisbury Street
Ral ei gh, NC 27604

919- 733- 3833

Fax: 919- 7334407

Charl ene Herbst, CEG 1218

Super vi si ng Engi neering CGeol ogi st
Chief, Land D sposal Branch

State Water Resources Control Board
D vision of dean Water Prograns
2014 T Street, Suite 130

P.Q Box 944212

Sacranent o, CA 94244-2120

916- 255- 2490

Fax 9l 6- 255- 2574

Ji m Joy

Chi ef

Ar Qality Control

Department of Health & Environrnental Control
2600 Bull Street

Col unbi a, SC 29201

803- 734- 4507

Fax 803- 734- 4556



Gary Lynch

Supervi sor, Mned Land Recl arnation D vision
O egon Departnent of CGeol ogy &

M neral Industries, MR

1536 Queen Avenue, SE

Al bany, OR 97321

503- 967- 2039

Fax: 503-967- 2075

Don A Gstler

D rector

D vision of Water Quality
Department of Environnental Quality
P.Q Box 16690

288 North 1460 West

Salt Lake Gty, UT 84116-0690

801- 538- 6146

Fax: 801-538-6016

Steve Pirner

D rector

D vision of Environnental Regul ation

Departnment of Environment and Natural Resources
523 East Capitol Avenue

Pierre, SD 57501-3181

605- 773- 3153

FAX: 605-773- 6035

State A ternates:

JimBurris

Regi onal Adm ni strat or
Department of Natural Resources
P.Q Box 1420

948 Lester St.

Popl ar Bl uff, MD 63901

314- 686- 9750

Fax: 314-686-9754

G egory Conrad

Executive D rector

Interstate M ning Conpact Comm ssion
459-B Carlisle Drive

Her ndon, VA 22070

703-709- 8654

Fax: 703-709- 8655
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Janes Cornel i us

Chi ef

Regul atory Prograns Branch

D vision of dean Water Prograns
State Water Resources Control Board
2014 T Street, Suite 130

P. O Box 944212

Sacranent o, CA 94244-2120

916- 227- 4351

Fax: 916-2274349

Jereny Craft

D rector

D vi sion of Resource Managenent
2051 East Dirac Drive

Tal | ahassee, FL 32310- 3760
904488- 3177

Fax: 904488- 1254

M chael B. Long

D rector

D visions of Mnerals and Ceol ogy
Department of Natural Resources
1313 Sherman Street Room 215
Denver, QO 80203

303- 866- 3567

FAX: 303-832-8106

Envi ronnent al Represent ati ves

L. Thomas Gl | onay

At t or ney

Friends of the Earth

Gl | oway and G eenberg Attorneys
1835 K Street, NW

Suite 801

Washi ngt on, DC 20006

202- 833- 9085

Fax: 202-785-6784

Philip M Hocker

Executive D rector

M neral Policy Center

1325 Massachusetts Avenue, NW#550
Washi ngt on, DC 20005

202-737- 1872

Fax: 2~2-737-1875
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Janes D. Jensen

Executive D rector

Mont ana Environrnental Information Center
P.O Box 1184

Hel ena, MI 59624

107 West Lawrence, Room N- 10

Hel ena, MI' 59601

406 443- 2520

Fax: 406442- 1316

Davi d Lennett

Consul t ant

Nat i onal Audubon Soci ety
P.Q Box 71

555 13th Street, Suite 500E
Litchfield, ME 04350
207-582- 3826

Fax: 207-582-1231

Ann S. Maest, Ph.D.
Seni or Sci enti st

ROG Hagl er, Bailly
P.O Drawer O

Boul der, QO 80306- 1906
303-449- 5515

Fax: 303443-5684

Tony Mazzochi

CCAW

P.O Box 2812
Denver, CO 80201
255 Uni on Bl vd
Lakewood, QO 80228
303-987- 2229

Fax: 303-987-1967

Wh Paul Robi nson

Sout hwest Research and | nformati on Center
P. O Box 4524

105 Stanford SE

Al buquer que, NM 87106

505- 262- 1862

Fax: 505-262-1864
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Envi ronrnental Representatives Alternates

Joel Carr

al, Chemcal Atomc Wrkers Union (OCAW
2722 Merrilee Drive

Suite 250

Fairfax, VA 22031

703-876- 9300

Fax- 703-876- 8952

David M Chanbers

M ni ng Anal yst

Sierra dub Legal Defense Fund, Inc.
325 4th Street

Juneau, AK 99801

907- 586- 2751

Fax: 907-463-5891

M chael QG egory

D rector

Arizona Toxics Information
P.Q Box 1896

Bi shee, AZ 85603

602- 432- 7340

Fax- 602-432-7340

Janna Rol | and

Sout hwest Research and | nfornmati on Center
P. O Box 4524

105 Stanford SE

Al buquer que, NM 87106

505- 262- 1862

Fax: 505-262-1864

Car ol yn Johnson

Western Organi zati on of Resource Councils
286 South Gl pin Street

Denver, QO 80209

303- 777- 0557
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Federal Advisory Committee

Desi gnat ed Federal Representative
Debor ah Dal ton

Deputy Project D rector

U.S. Environrnental Protection Agency
Mai | Code PM 223Y

401 M Street, SW

Washi ngt on, DC 20460

202- 260- 5495

Fax: 202-260-5478
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U S. ENVI RONMENTAL PROTECTI ON AGENCY
M NE WASTE PCLI CY D ALOGUE COW TTEE
MEETI NG SUMVARY

Washi ngton, D.C
May 15-16, 1991

VWEDNESDAY - May 15. 1991

The neeting began with the coomttee nenbers and facilitators

i ntroduci ng thensel ves. Jeffrey Denit, Deputy Drector of EPA's Ofice
of Solid Waste, provided background information on the Policy D al ogue
Commttee (PDC). M. Denit began by acknow edgi ng that many of those at
the tabl e have been working on mning issues during the past three
years. He noted that he is uncertain about what to expect fromthe
Policy D al ogue Commttee but clearly there is keen interest in working
on the issue. Denit hopes that the PDCwll try to reach consensus on
m ne waste issues, but mninally he hopes that the nmenbers wll at

| east conme out of the neetings with a clearer understandi ng of each
others positions. He went on to note that the RCRA reauthorization
process is underway and the di scussions and recomrendati ons of the PDC
wll be input into that process. He al so observed that PDC s
deliberations will be open to public review and available as a part of
the public record.

M. Denit then introduced C Bowdoin Train, the recently appointed
Deputy Assistant Admnistrator for Solid Waste. M. Train stated that
the PDC process will be a useful next step to build upon the Agency's
"strawman" mne waste regul atory devel opment process. Train noted that
as the EPA enters the Policy D al ogue Commttee process the agency will
not forget what was | earned through that process, but he enphasized
that the Agency is not constrained by the positions posed in Strawran.

Train then noted that the Agency views the PDC as the principal
nmechani smfor input to EPA on mne waste policy. In establishing this
Commttee, the Agency has identified the foll ow ng goals:

o Facilitate the exchange of i deas;

o Devel op i nnovative approaches;

0 Oeate the principal nechanismfor input to EPA on mne waste
regul atory policy;

o0 Devel op consensus to the greatest extent possible; and

o Shar pen under st andi ng of di sagreenents.

Al t hough the Commttee has designated nenbers, the public will be
involved as the effort is designed to provi de adequate opportunity for
their involvenent. As a part of that, EPA chose The Keystone Center to
serve as the facilitator for the Coomttee. In addition to providing
facilitation services, The Center will distribute nmaterials, keep
records, and handl e | ogi sti cs.
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Wth the conclusion of M. Train's comments, John Ehrmann, one of The
Keystone Center facilitators, reviewed the agenda for the two day
nmeeting. He noted that the first day will begin by focusing on
procedural issues and then nove onto consider the list of substantive

i ssues submtted by the nmenbers. On the second day, the focus of the
Commttee's efforts will be to explore in greater depth the substantive
i ssues of concern. Before concluding the nmeeting, dates for future
neetings will be determned. Additionally, he suggested that the
Commttee evaluate its efforts on an ongoi ng basis.

Ehrmann went on to explain that the PDC process will be different than
a regul atory negotiation. The goal of this effort is to devel op

nati onal policy regarding mne waste regulation rather than a single
regul ation. There are no specific deadlines for this effort.

Since many nenbers had not yet received their formal letters of
invitations signed by Deputy Adm ni strator Henry Habi cht (see attached
copy), the Federal Advisory Coonmttee Act (FACA) Charter for the Policy
D al ogue Commttee was distributed. Participants were directed to note
that the Charter states the purpose of the Policy D al ogue Commttee.
Deborah Dalton, the Designated Federal Representative for the Commttee
expl ai ned that once the Charter was approved by the Deputy

Adm nistrator, it also reviewed by OB and GAO and then filed with the
U S. Congress.

Ms. Dalton noted that the Coomttee is convened under FACA which
requires that neetings be 1) open to the public, 2) noticed in the
Federal Register at |least fifteen days in advance, and 3) that neeting
sunmari es nust be nade available to the public. The Charter establishes
the Coomttee to run through March 30, 1992. However, the tenure of the
Commttee can be extended or termnated in advance of this date.

Revi ew of Suggest ed G oundrul es

The next topic of discussion was the proposed groundrul es (see copy
attached). Tim Meal ey, facilitator from The Keystone Center, revi ewed

t hem and t hen asked questi ons and comments. Sone nenbers raised
questions about the first groundrul e which outlined the objectives for
the Policy D alogue Commttee. After sone discussion, it was decided to
substitute the | anguage used in the FACA Charter for describing the
PDC s objective. This language is as foll ows:

"The Policy D alogue Conmttee will provide a forumto refine and
further develop issues related to nanaging mning waste and to
facilitate the exchange of ideas and informati on anong the interested
parties. It is hoped that consensus may be possi ble on sonme issues but,
at a mninmum EPA would like to ensure that issues are thoroughly
defined and that-differing
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positions, as well as the reasons for those differences, are
identified. The output of the Policy D al ogue Commttee woul d be nmade
avai |l abl e to various decision nmakers in the m ning program devel opnent
process".

Sone nenbers stated their objection to the fact that the Charter had
been devel oped solely by EPA and the stated purpose of the Conmttee
was "to assist directly in the devel opnent of EPA' s m ning program”
They suggested that the Conmttee shoul d have a broader focus, one that
| eft open questions related to where a mne waste regul atory program
m ght be placed. It was explained that the Federal Advisory Commttee
Act requires that the Charter be established by the Federal agency that
is creating the Commttee and that such commttees are to be created
for the expressed purpose of providing advice to that Agency.

Regardi ng Conm ttee nenbership, a question was rai sed about whet her
additional alternates could be appointed and if individual Commttee
menbers could be replaced if required. The response to both questions
was yes. Additionally, it was noted that the alternates were to be
viewed as a pool fromeach of the main interest groups, rather than a
one-to-one correlation with PDC nenbers. Thus, alternates were
encouraged to attend all neetings if possible so that they be cogni zant
of issues which had been di scussed previously.

There will be approximately one half hour for public comment at the end
of each neeting day. The anount of tinme per person will depend on the
nunber of individuals desiring to speak. It was also noted that the
public can submt witten cooments at any tine. These witten comrents
w |l becone a part of the admnistrative record and will be attached to
the neeting sunmmari es.

It was clarified that there will be neeting summari es prepared for each
nmeeting. They will not be transcripts, but they will be thorough. A
draft of the neeting summaries will be distributed to PDC Menbers for
their comments before they are finalized. The comments will be sought
through the mail or at the beginning of the next neeting dependi ng upon
the time between neetings. The Keystone Center will be responsible for
distribution of nmeeting sumaries and other nmaterials to PDC nenbers
and alternates while EPA will be responsible for other public

di stribution.

It was noted that the PDC does not necessarily have to produce a final
report and that as the Commttee desires they may i ssue docunents

di scussing any agreenents that are reached prior to the concl usion of
the PDC. If there is a final report, it was explained that the group as
a whole will draft and approve the report and it will be conpleted
within the current eighteen nonth tinmefranme for the Coomttee. It was
clarified that the termconsensus, as used in the groundrul es, was
meant to inply no dissent by an nenber of the PDC
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The PDC then adopted by consensus the proposed groundrul es as revised
by the group's discussion.

The facilitator suggested that the PDC shoul d not break into
subcommttees imrediately. He indicated that this approach woul d nean
that the PDC woul d address issues sequentially rather than

si mul taneously. However, in order to ensure adequate progress i s nmade
bet ween neetings, it was suggested that as tasks required it, the PDC
m ght want to consider the use of snall work groups.

In terns of agenda setting, rather than using a steering coomttee, the
PDC as a whol e woul d di scuss the agenda for the next neeting at the
cl ose of the current neeting.

Revi ew of Substantive |ssues List

The Commttee discussion then turned to the issues list conpiled from
lists submtted by Commttee nmenbers. M. Ehrmann observed that there
have been nunerous di scussi ons of these issues over the past few years.
As aresult, there is a long record of publicly stated positions on
these issues. M. Ehrmann stated that the consensus objective of the
PDC will require that the facilitator find ways to help Commttee
menbers nove beyond stating their publicly held positions to discussion
aimed at identifying the underlying reasons why those positions are
held. In so doing, it may be possible to find consensus solutions to
certain problens. However, M. Ehrmann noted that achi eving an overal
consensus on mne waste policy issues will not be an easy task and that
it will be dependent upon, anong ot her things, people' s perceptions
about what may or nmay not be achievable in other foruns such as

Congr ess.

Martha Tabl eman, facilitator from The Keystone Center, then presented
the conbi ned issues |ist which was conpiled fromissues lists submtted
be each of the interest group sectors (see attached list).

Russel| Wer, Drector of EPA's D vision of WAste Managenent, said that
he wanted ot her nenbers to understand that EPA saw the agency as an
"equal party" with the others in the PDC. He then descri bed the scope
of the issues that shoul d be addressed by the PDC from EPA s
perspective. First, he noted that EPA staff saw the D al ogue
Commttee's focus as being non-coal hardrock and phosphate m ni ng not
stone, sand and gravel. Second, EPA still envisions a Subtitle D type
programfor mne waste but he noted that EPA believes that it would
need additional statutory authorities beyond Subtitle Das it exists in
it current form Third, EPA enters this effort with the follow ng
[imtations due to on-going internal processes and the staff's

pr ef er ences:

Abandoned M nes (those with no known owner) - EPA woul d prefer
that these be addressed through Superfund and non-poi nt source
pol lution and stormnater rules. The latter positions, as well as
the reasons for those differences, cannot be di scussed wi th EPA

i nvol venent because EPA is currently engaged in litigation
regardi ng those issues.
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0 Mneral Processing - This issue is currently being addressed in
through a Regulatory Determnation that EPA is scheduled to release in
the very near future. D scussion of this should be deferred until after
the rel ease of the Determnation.

o Enforcenent in the Context of State and Federal Rel ationships - The
Agency is currently in the process of working out its internal position
on this issue and therefore requested that the discussion of this issue
be del ayed until this process was conpl et ed.

0 Legislative _Proposals - The Agency will not be able to endorse
specific legislative proposals unless the admnistration has a publicly
stated position.

Wer noted that followng the Strawran Il neetings early last fall, the
EPA staff nmet with state representatives in Novenber. On the

Federal /State rel ations issues, those present agreed that a nationa
program shoul d be designed to address the diversity of environnental
conditions that exist as well as the fact that there are nany
conprehensi ve state mne waste prograns already in place. As a result,
the Agency's current position is that they woul d not pursue federa

m ni num standards. The ability to tailor the programreflects the
states' concern that there be flexibility. Under EPA s current
thinking, states would be required to submt state plans that woul d
speci fy, anong other things: 1) perfornmance standards for all nedia; 2)
public participation procedures; 3) the managenent and organi zati onal
di nensions of program 4) permt procedures; and 5) enforcenent

pr ocedur es.

I n concluding his remarks, Wer observed that using the issues |ist
that was bei ng considered by the group, EPA s key issues are:

- Federal/State Relations, including issues related to plan
approval / partial plan approval;

- Public Participation;

- Regul ated Materials; and

- Scope of the Rule.

Nunerous initial response~ were nade to the suggestions of EPA as to
t he scope of issues to be addressed by the PDC. Industry and state
participants indicated their support for nost of EPA s current

t hi nki ng. However, state participants indicated sone reservations
regarding the state plan devel opnent procedures and the nature of EPA
enforcenment oversight. Industry representatives stated their position
that the PDC s di scussions should be firmly rooted in the legislative
and judicial history of mne waste regulatory policy under RCRA

I ndustry and state partici pants were
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particularly concerned that the PDC s discussions be predicated on a
Subtitle D approach to regul ation. Environnental participants indicated
their concern that EPA's current thinking is to not have federal

m ni num st andar ds

The facilitator suggested that as a starting point the group consider
the scope of issues to be those that pertain to non-coal, hardrock and
phosphate mning. This was agreed to by the group.

The Commttee discussed the linkage of its effort to efforts to reform
the Mning Law of 1872. Sone participants suggested that the ability to
| ook at linkages will allow for devel opnent of efficient and creative
solutions. Thus, they argued it is inportant to keep |linked issues on
the table. Qhers suggested that the PDC s di scussion should focus only
on the RCRA aspects of a mne waste program

Envi ronnental partici pants suggested that pollution prevention and
waste mnimzation should be a part of the scope of the PDC s
deliberations. A state participant noted that the availability of
resources needs to be consi dered.

A ven that the environnmental participants have included an expert in
wor ker safety issues as one of their representatives, several PDC
menbers questi oned whet her worker safety issues should be part of the
PDC s focus. These nenbers indicated that since such issues were not
addressed in RCRA they were not relevant to the PDC s efforts. Qthers
noted that mne waste has environnmental and health inpacts which

i ncl ude inpacts on workers. Although this was general |y acknow edged as
true, and EPA representatives indicated that they viewed worker safety
issues as inportant, they did not see themas part of the scope of the
PDC s deliberations. Specifically, since these issues are addressed by
ot her statutes such as those that govern the Qccupational Safety and
Health Admnistration (OS8HA) and the Mne Safety and Health

Admni stration (MSHA) they were considered outside the scope of the PDC
except for those instances where there is a clear overlap with public
heal th and safety issues.

EPA representatives clarified that the Agency does not believe that the
scope of the PDC s discussions should be limted to existing RCRA
statutory authority. They suggested that the PDC work to devel op a mne
waste policy first, then later determne what | egislative changes may
or may not be necessary to inplenent that policy.

After sone discussion, it was decided that abandoned m nes woul d be

di scussed within the context of RCRA EPA noted that they were
particularly interested in re-mning issues. | ndustry
representatives as well as others noted that as the group di scusses the
i ssue, they should not get bogged down or distracted by the question of
who pays for the clean-up.
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It was clarified, however, that it will be inportant to di scuss
financial and human resources questions with respect to all of the
i ssues to be addressed by the PDC

Publ i ¢ Comment s

In concluding the first day's discussions, the facilitator provided an
opportunity for public comment. John Davis fromthe Bureau of M nes
spoke first. He stated that the PDC should take a broader view than
just the U S environnental context. Specifically, he urged the
Commttee to consider the inpact that mne waste regulation wll have
on the US mning industry in an international conparative strength
sense. He al so noted that abandoned mne sites would not be a problem
i f RCRA had been passed in 1872.

R ch Andrews, enphasizing that he was speaking as a taxpayer and
private citizen and not as a consultant to Wstern Governor's
Associ ation Mne Waste Task Force, urged the PDC nenbers to dea
diligently with the objective stated in the Charter to develop a
practical approach at |ess cost. He al so encouraged the PDC to take
into account the existence of "good" state prograns.

THURSDAY - May 16, 1991

Addi tional Procedural Matters

Ininitiating the second day's discussions, several PDC nenbers
suggested that it would be appropriate to hold a nunber of the PDC
nmeetings in the western U S. since 17 out of 33 nmenbers and alternates
live in the Wst. Additionally, it was suggested that mne site visits
be considered in conjunction with PDC neetings. It was decided to hold
the next neeting in Denver on June 17-18 and the subsequent session in
San Franci sco on July 24-25.

It was also reiterated that those in attendance who are not menbers or
alternates who want to receive mnutes and notice of meetings, should
contact Steve Hoffrman, D vision of Waste Managenent, EPA, to get on the
mailing list.

It was clarified that each interest group is limted to seven PDC
menbers and that the groundrules will be revised to reflect this. It is
hoped that changes in nenbership will be kept to a mninmum although it
was acknow edged that due to changes in the responsibilities or job
transitions of PDC nmenbers, sone changes may be necessary over tinme. As
noted previously, alternates will be treated as a pool for each
interest group, not as a one-to-one substitution for PDC nenbers.
Mailings will go to alternates as well as nenbers.
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D scussions by the PDC of the Scope of
| ssues to be Addressed (cont i nued)

Based on the discussion on the first day, the facilitator suggested and
the group agreed that the follow ng paraneters shoul d be used to guide
the PDC s deli berations:

0 Focus on RCRA issues but recognize that the options to be consi dered
can go beyond existing RCRA statutory authorities;

o Focus on non-coal, hard rock and phosphate m ni ng wastes, excl uding
sand and gravel, crushed stone and quarry rock;

o Include "front end" mning activities, such as those that take pl ace
in the gray area between exploration and mning, all the way through
and i ncluding mneral beneficiation and processi ng wastes not covered
under Subtitle C of RCRA

0 Address abandoned mnes but within the context of RCRA

The facilitator then introduced the follow ng revised issues |ist:

1. Scope of Program

a. regulated nmaterials b. inactive units at active sites/re-mning c.
inactive units at inactive sites/abandoned mnes d. processing wastes
not covered by Subtitle Ce. split ownership

2. Techni cal Standards

a. waste characterization

b. green field sites versus existing operations c. all nedia standards
d. link with state/federal relations and Public participation

3. State/ Federal Rel ationship

a. primacy b. non-prinmacy/partially approved states c. EPA/ State
relationship on federal |ands d. resources

4. Public Participation
5. Timng and | npl enent ati on

6. Prediction, Prevention and Mtigation (Accident and Rel ease)
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7. Financial Responsibility and Assurance

8. Waste M nimzation and Pollution Prevention
9. CERCLA Liability

[ 0. dosure and Post-closure

In discussing this list is becone clear that PDC nenbers differed as to
how t o approach the di scussion of federal/state relations and techni cal
standards and whi ch shoul d be di scussed first. From sone participants'
perspective, federal/state relationships are a fundanental question and
t hus shoul d be di scussed first. Fromothers perspective, the issues
associ ated with technical standards shoul d be di scussed first since
their ability to know what they could agree to regardi ng state/federal
relations is directly related to how the technical discussion evolves.

PDC nenbers fromall interest groups acknow edged that no matter what
type of programis established, it is inportant to recogni ze and build
upon the regul atory successes of existing state prograns.

The EPA staff then reiterated their current thinking on a mne waste
program They began by noting that their position is open for

di scussion. Qurrently, they are thinking of devel oping a program under
Subtitle D of RCRA Such a programwould be a state run program wth
sone | evel of federal oversight, along with the federal a program
designed to fill in the gaps in existing state prograns. An EPA
representative went on to note that the elenents of a mne waste
program as conceived of by EPA, would attenpt to neet the follow ng
criteria:

protective of human heal th and environment efficient
flexible, not too conplex include pollution prevention use a technol ogy
and ri sk based approaches dependent on existing state efforts

He indicated that the exact nature of the state/federal relationship,
the amount of flexibility, relationship to legislative authority, how
gaps are defined and whether it would be a nmultinedia programare al
areas that the Agency is interested in discussing further.

The di scussion then shifted to the question of the need for federa

m ni num requi renents. The EPA staff suggested that the establishnent of
such a mninumwoul d be difficult if flexibility is to be nmaintai ned.
Envi ronnent al representatives suggested that w thout such a mninmum it
woul d be difficult to review and eval uate prograns. Specifically, they
stated that w thout m ni num standards one coul d not determne what is
"adequate."
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As the discussion continued, one of the participants suggested that the
group will be nore effective if it can nove beyond the RCRA | abel s
(such as Subtitle C and Subtitle D) since this group's focus is not
just on regul ations, but on a national mne waste program He suggested
that such a shift in focus would all ow people to get away from
preconcei ved noti ons.

In response, industry participants expressed strong concerns that such
a direction would ignore the regulatory history that has occurred on
this issue. As the discussion continued on this point, the group agreed
to that the purpose of the Coomttee was not to rewite history,
specifically including the Bevill anendnent and EPA s 1986 regul atory
determ nati on. however, EPA representatives reiterated their previously
stated position that even though they still viewed mne waste as being
appropriately regul ated under a Subtitle D type program they do not
believe there currently is sufficient statutory authority wthin RCRA
to adequately address all mne waste environmental problens.

I n support of this perspective, an environnmental participant noted that
the 1986 Regul atory Determ nati on specifically acknow edged t he need
for additional statutory authority.

Several participants fromthe different sectors agreed that states
should play the primary role in mne waste policy inplenentation. There
was al so agreenent that the goal was to achieve a programwhich is
protective of the environment and human heal th

Requl ated Material s

The di scussion of regulated materials began with the Wstern Governors'
Associ ation (WFA) representatives explaining their definition for

regul ated materials. They noted that the WAA Task Force had spent
considerabl e time discussing this issue. They stated that they did not
believe that the definition of waste under RCRA was sufficiently broad
to address all of the environmental problens that result from m ning
activities. Therefore, they devel oped the concept of regul ated
material s which includes any naterial with the potential to pollute,

i ncluding, for exanple, heap | each units. Materials and units that fell
outside of this definition would include, for exanple-, exploration
waste, nud and | each tanks.

Upon the conpletion of WAA's presentation, industry representatives
questioned what the perceived gap is that this concept is trying to
address? I n response, a state participant indicated that the regul ated
materials concept is based on the potential to rel ease and cause harm
to the environnent. It provides an ability to regul ate non-waste
materi al s.

As a part of the discussion of regulated materials, the participants
tried to identify what gaps the approach was neant to
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cover. As the discussion continued, it was observed that it is very
difficult to define gaps when looking at all fifty state prograns as a
whol e. The state regulators have identified that there are sone gaps
and that no state programis conplete. To conplicate matters further

it was observed that the identification of gaps is a noving target
since states are continually nodifying their prograns. It was suggested
that an assessnent of the gaps needs to be presented to the group as a
whole. It was al so noted that one cannot assune that state prograns
will continue to cover the areas currently covered. State regul atory
processes are dynamc. Sonme of the participants feel it is necessary to
have a federal programto provide certainty, to ensure protection, to
fill gaps and to nake a level playing field for mne operations. WEA
representatives indicated that they had conpl eted sone studi es on gaps
in existing state prograns and that they woul d nake these available to
the Commttee.

The facilitator noted that there is no question that the concept of
regul ated materials rai ses i ssues for sone about whether the nature and
scope of the proposed programare outside of the current bounds of

RCRA. Thus, participants that advocate for the use of such an approach
need to be cogni zant that such proposal s rai se broader concerns to sone
of those around the table. In attenpting to narrow the scope of this
issue, the facilitator asked industry participants whet her they had any
particul ar concerns about the regulation of nmaterials and units that
clearly can be addressed under the current definition of waste in RCRA
I ndustry representatives responded that, as a general matter, they did
not have concerns about this issue. The facilitator suggested that the
nmost critical issue appears to be whether and, if so howto regul ate
materials and units that would not normally be regul ated under the
definition of waste under RCRA i.e., "non-waste" naterials. As a neans
of addressing this issue he suggested the foll ow ng:

1. ldentify major non-waste disposal mning activities and units
general ly.

2. ldentify those that could potentially pose environnental problens
w t hout "adequate" regul ations.

3. ldentify those that do not pose significant environmental problens.

It was observed that these questions are hard to address w t hout
consideration of the site-specific conditions.

The group then considered a list of activities which fall under the
non-wast e di sposal activities. Sonme of the itens |isted included: heap
| each units, dunp |leach units, surface inpoundnments, stockpile of ores
and subgrade ore, road network, vat |each, exploratory and
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other drilling activities, placer operations, and the mne itself (open
pit, underground, in situ solution mning).

In reviewing this list, the group generally acknow edged that all of
these activities have the potential to cause environnmental harm The
facilitator noted that states fromtheir efforts on regul ated
materials, clearly believe that these activities nmerit regul atory
attention. An industry representative stated that authority al ready
exists for air and surface water at the state and/or federal |evel. The
one gap which exists for these activities at the federal level is
groundwat er protection, i.e., there is not any federal authority and
sonme states |ack authority. He would favor allow ng the states to
address that problemfirst rather than utilizing the regul ated
materi al s approach. He woul d favor the EPA working with a state to
devel op an appropriate groundwater program If the state did not want
to, the EPA woul d then devel op a program

The discussion then briefly addressed the questi on of whet her
performance standards shoul d define the desired result or whether
specific design criteria should be used to reach the desired | evel of
environnental protection. Some suggested that standards shoul d be
defined based on the inpact on the resource. Cthers felt there are

i nstances where siting and design issues will have to be specified to
achi eve the desired goal of protecting the resource.

It was then observed by an environnental participant that two conpeting
nodel s are bei ng proposed here. Ohe woul d have a nati onw de program
only where a gap exists in authority. The federal governnment woul d have
authority only to fill gaps. The second nodel would be to establish a
nati onwi de program whi ch woul d defi ne a nodel approach to addressing
mne waste. It would establish standards and a process by which EPA
woul d review state prograns. It was observed that an effective program
must not only include adequate authority but adequate enforcenent. If a
state programis deenmed "adequate" but is not being enforced how woul d
that gap be addressed under the first nodel ? Fromthis persons
perspective, the ability to have effective federal enforcenment wll be
acritical part of a national program

In summary, the facilitator noted that both EPAin Strawran Il and the
states in their previous proposals have indicated that sonething nore
is needed to protect the environment than is currently avail abl e under
RCRA. Because the "right" hooks were not avail able under RCRA to
acconpl i sh the desired objective, they had suggested the concept of
regul ated materials as one answer. The industry is concerned that this
approach has other negative inplications. The facilitator suggested
that group attenpt to identify other approaches to address this

pr obl em
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Next St eps

The facilitator asked PDC nenbers to consider the agenda for the next
meeting. It was decided that the nmeeting will begin with a discussion
of the current status of state prograns. Next, there will be a brief
presentation and di scussion of the WAA's inactive mne sites and
abandoned mne study. It was suggested that the remainder of the
nmeeting will be divided between the di scussion of other options to
address non-waste environnmental problens and an initial discussion of
t echni cal standards.

As the neeting adjourned, nmenbers were rem nded that the dates and
| ocations for the next four neetings are as foll ows:

June 17-18 Denver, OO July 25-26 San Francisco, CA Sept. 4-5 Location
to be determned Cct.. 22-23 Location to be determ ned

Publ i c Comment s

John Oranyon fromthe Bureau of Land Managenent spoke. He noted that
the BLM has a statutory nmandate under the Federal Land Pl anni ng and
Managenent Act to prevent unnecessary degradati on of the environnent.
He felt it was inportant for the PDC to acknow edge this nmandate in its
del i berati ons.

Stuart Mles from EPA spoke next. He provided an anal ogy of soneone

| eaving a cup of coffee on the roof of their car as they drive off and
it spills. They did not intend to for the coffee to becone a waste,
however it clearly did becone a waste. From his perspective, non-waste
di sposal mning activities are simlar. He observed that they present a
probl em whi ch nust be addressed.

M chael Gegory fromArizona Toxics Informati on Project spoke next. He
began by suggesting that one mght see a need for a national programif
one examnes the specifics of a state programand identifies the
exenptions allowed. Since he is famliar wth Arizona, h- used it as
his exanpl e and provided a |ist of exenptions found under Arizona |aw

Additionally, he noted that even though tailings run-off is supposed to
be covered under the dean Water Act, inreality it is not. At |east
that is the case in Arizona where there are over 1,000 mles of streans
pol luted by mne runoff.

He al so provi ded sonme comments on the general direction for the PDC He
feels that the general scope of a mne waste program shoul d i ncl ude
treatnent, storage and di sposal. He al so suggested that the focus of

t he program shoul d be on prevention, but where preventi on does not

wor k, the programshould use a nmulti-nedia approach-to regul ati on.
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U S ENVI RONMENTAL PROTECTI ON AGENCY M NE WASTE PCLI CY DI ALOGLE
OCOW TTEE MEETI NG SUMVARY

June 17-18, 1991
Denver, Col orado

MONDAY, June 17. 1991

| ntroducti ons and General D scussion

The facilitator opened the neeting by wel comng the Conm ttee nenbers
and by explaining that there would be tinme at the end of each day's
session for public coment.

Materials for discussion were sent in advance of the neeting to al
Commttee nmenbers including a draft agenda, charter, revised ground
rul es, an EPA di scussi on docunent (see attachnent A), and three
docunent s that had been devel oped by the Wstern (overnors Associ ation
(W) and the Interstate M ning Conpact Comm ssion (I MX).

The |l ocation and dates of the next neeting were announced. The neeting
will be at the S r Francis Drake Hotel in San Francisco, California on
July 25-26, 1991

The facilitator noted that the Coomttee had covered a nunber of
conpl ex issues at the last neeting and that the agenda for this
meeting, beyond the schedul ed briefings on the WAA and | MOC nateri al s,
was still open for discussion. He explained that the agenda and
structure of each neeting will be discussed and agreed upon by the PDC
He al so suggested that since Coonmttee nenbers had not received a copy
of the draft neeting summary fromthe first neeting until recently,
that a procedure be established for obtaining comments on the summary
subsequent to the neeting rather than obtaining cooments verbal | Y at
this session.

A state representative indicated that the state participants had tal ked
and, as a group, they believed the PDC process was progressing at a
much sl ower pace than they had anticipated it would. He stated that
state representatives felt there was value in participating but they
want to nake progress before Congress sets a deadline. It was suggested
that the Commttee should not stay on topics where no agreenent could
be reached. It was al so suggested that a matrix be prepared of the
positions of each interest group on specific issues in order to focus
the Commttee' s attention.

The facilitator indicated that there is clearly a difference in the

amount of time state representatives have had to di scuss these issues
with EPA representatives conpared to industry and
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environnental representatives. He indicated that the purpose of the PDC
was to provide an opportunity for all interest groups to share concerns
and explore ideas as to how to best regulate mne wastes. This is not
to say the work that has previously been done by all parties is wasted
effort. Aearly the PDC needs to account for and build upon these
previous efforts. He indicated that the danger in |aunching the PDC s
efforts with a matrix of past positions is that it is likely to nake it
nore difficult for the participants to find alternative means by which
the concerns that underlie those positions mght be satisfactorily

addr essed.

An EPA representative indicated that, fromhis perspective, the anount
of progress that was nade at the |ast nmeeting was to be expected since
that was the first neeting of the Commttee.

After sone additional discussion the Coonmttee agreed that it wll make
a commtment to nmeet in July, Septenber and Cctober. At that point the

Commttee will explicitly evaluate the degree of progress that is being
made and whether that progress warrants additional neetings.

Revi ew of WEA/ | MCC Material s

The first-substantive itemon the Coommttee's agenda was to review the
WEA and | MOC naterial s which addressed abandoned mne sites and state
mne waste prograns. After the briefing was conpleted, Commttee
nmenbers asked a nunber of clarifying questions.

Regardi ng the survey of state prograns, the WEA and | MCC
representatives indicated that they had conducted the survey one year
ago and that some changes had occurred since then. They briefly

hi ghl i ght ed sone of these changes and noted that the states recogni ze
that there continue to be sonme gaps in state prograns.

An industry participant asked whether states that have heap | eaching
operations perceive that there is a gap in the regulation of these
types of units. A state participant responded that very few states that
have such facilities operating within their boundaries do not have any
regul atory programto address these operations, however, these prograns
clearly differ fromstate to st~t~

A state participant indicated that in the case of Nevada, virtually al
significant mne waste program conponents have been put in place with
t he exception of financial assurance. The group then discussed the
degree to which adopting financial assurance requirenents poses
particul ar problens for states and whet her such a program conponent
shoul d be considered critical in the approval of state prograns (this
thene was addressed in nore detail later in the neeting -- see bel ow).
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Wth regard to the inactive and abandoned m ne study, the WA
representative indicated the docunent attenpts to estimate the nunber
of sites and the potential cost of renediation. The report discussed
three basic policy options including conpul sory renedi ation through
Superfund, corrective action authority, etc., the devel opnent of

i ncentives for encouraging but not requiring clean-up and gover nment
initiated and funded cl ean- up.

An environnental representative noted that seven states have conpl et ed
inventories of inactive and abandoned mnes (1AM sites. He asked what
the experience was with respect to the accuracy of the original
estinmates of the nunber of IAMsites. A state participant indicated
that in the case of Colorado there nmay be as many as 2.5 tines as nany
sites as originally estimated. Several participants noted that there is
a wide diversity of environnental problens associated with these sites
and that many, if not nost, pose very low |evels of environnental risk.
An industry participant noted that in Nevada there are a lot nore sites
t han expected, but many of these sites do not have particularly
difficult environmental problens.

An environnmental participant asked what was industry's perception of
the extent of the problem One industry participant responded that it
is inportant to recognize that there is not a ot of consistency in
terns of the definitions that are used for active, inactive, abandoned
etc.; nor is there a lot of consistency regarding the assessnent of the
nature of the problens at these sites. A so, industry does not have any
speci al know edge about whether sites are abandoned or not. He
indicated that to the extent that these sites pose environmnental

probl ens, they clearly need to be addressed.

Agenda Revi ew

The next itemon the agenda that had been prepared for the neeting was
to continue the discussion of the howto regul ate non-waste material s
that had begun at the |ast nmeeting. EPA representatives had prepared a
brief options paper on this topic and the facilitator suggested that
the group begin its discussion by referring to this piece. Severa
industry participants indicated that they did not believe that they had
had enough tine to review the docunent. EPA representatives indicated
that the ideas that were expressed in the paper were not particularly
new. ther industry participants indicated that they were interested in
di scussing state/federal relations before the commttee di scussed
either the regul ati on of non-waste naterials and/ or technical

standards. State participants indicated that they shared this desire.

The facilitator noted that the agenda that had been devel oped for the

neeting was intended to allowthe Coomttee to address the
interrel ati onship between technical standards, including the nmanner
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in which non-waste materials mght be regulated, in the context of
state and federal relations. He remnded the Commttee that, as

di scussed at the first neeting, there is a bit of a "chicken and egg"
problemas to which issue to discuss first. He suggested that the
Commttee review and di scuss the second conponent of the docunent that
EPA had devel oped for the nmeeting which sets forth EPA' s i deas about
how federal gui dance on technical standards mght be used to help
establish a certain type of structure and flexibility in the nature of
state/federal relations.

After sone additional discussion the group agreed to this procedure
approach, i.e., to begin the discussion of state/federal issues by
focusing on the EPA docunent as it pertained to the use of federa
gui dance.

D scussion of the Use of Federal Quidance on Technical Standards in the

Context of Statel/ Federal Rel ations

An EPA representative stated that EPA had put together the di scussion
pi ece | abel ed "An Exanpl e of Rul e and Qui dance Language for the Mning
Programi (see Attachnent A) to provide an indication as to how
state/federal relations mght be structured with respect the
establ i shnment of technical standards through federal rules and gui dance
docunent s.

Usi ng the EPA docunent, the group di scussed the rel ationship between
the use of federal guidance docunents and regul ations in the approval

of state plans and the establishnment of enforceabl e environnental
standards. EPA representati ves suggested an approach whereby federa
rules woul d set forth environnental standards in a sonewhat genera
manner and, in a gui dance docunent, EPA would set forth their preferred
approach to achieving the standard. In this context, the term standards
does not necessarily refer to numerical standards but coul d be
techni cal requirenents or an approach to achieving a desired out cone.
States would not have to foll ow the guidance but in their state plan

t hey woul d have to show how their approach is equivalent to the
"standard" set forth in the rule. Thus, EPAin their review of the
state plan woul d have to nmake a determ nati on regardi ng the equival ency
of the state plan in relation to the federal rule.

An environnental representative, using the exanple that EPA used in
their docunent regarding a set point of conpliance, asked what the
correspondi ng federal rule would be for purposes of determning
equi val ency. The group discussed various ~standards" i ncl uding
protection of human health and the environnment or protection of the
resource or nedia. Environmental representatives expressed concerns
about how equi val ency j udgenents woul d be nade. They al so stated that
even in instances where they were confortable with how such judgenents
were made, they questioned how often the inplenentati on and adequat e
enforcenment of state standards will be reviewed agai nst the federa

st andar ds.
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State representatives asked how the federal guidance woul d be

devel oped. EPA representatives indicated that they envisioned active
state involvenent in the EPA work group that woul d devel op the

gui dance.

Related to this, environnental representatives stated that the |ess
precise the federal rule will be that is used to judge the adequacy of
state plans, and the nore reliance there is on gui dance docunents to
nmake these judgenents, the nore inportant it is for the public to play
a nmeaningful role in the state plan approval process.

This then led into a discussion of whether state plan approval

deci sions and/or state permt decisions should be appeal able. A state
representative indicated that in his state all current mne waste
permt decisions are appeal abl e and that nunerous deci si ons have been
made that were not appeal ed. An environnental representative responded
that the | ack of appeals was not necessarily an indication of public
satisfaction with these decisions, but perhaps an indication of the
difficulties associated with filing appeals.

I ndustry representatives again expressed their view that there are not
many gaps in existing state prograns and that the design of

federal /state relations needs to account for this. Specifically, they
suggested that state prograns need to be reviewed as to their adequacy
interns of the protection of human health and the environnent, rather
than in terns of their consistency with a set of federal standards that
are ainmed at achieving that end.

The Commttee spent sone tine discussing the possibility of partia
approval s and condi tional approvals of state prograns. During the
course of this discussion a distinction was nade between m ne waste
program conponents that were directly related to the regul ation of mne
waste and those that were nore general, such as water and air

regul ations. As a result of this discussion, it becane apparent that
EPA vi ewed the substantive di nensions of the state plan approval
process as including the possibility that states that have not been

del egated dean Air or dean Water Act authorities could continue to
rely upon the federal governnent in these areas. Likew se, if EPA

devel oped a plan for a state, EPA anticipated that it would continue to
rely on already del egated state water and air authorities. Thus, the
question of partial or conditional plan approval was |argely focused on
t hose conponents that were directly related to RCRA m ne waste

regul ation, separate fromdean Water Act, O ean Air Act or other

rel evant statues.

Wth regard to partial plan approval, EPA representatives expressed a
reluctance to utilize such an approach because they believed the RCRA
m ne waste conponent woul d be nuch easier to admnister if it were
approved on an all or nothing basis. Thus, they suggested an

appr oach- wher eby EPA m ght issue a conditional approval of a state
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plan with a stipul ated schedule for the state to cone into ful
conpliance with the state plan approval requirenments. This then |led the
group into a discussion of what program conponents m ght be consi dered
"critical" to outright approval or, nore inportantly, conditional
approval (as expl ained below, the group ultimately decided to create an
interimwork group to discuss this issue further).

The exanpl e of financial assurance cane up again as an exanple of a
requi renent that many of the states with mne waste prograns either do
not currently have in place or, if they do, the state's requirenents
are likely to differ fromwhatever federal requirenents are adopted.
The questi on was asked whet her such a situation would be critical to
pl an approval , disapproval, conditional approval or partial approval.
EPA representati ves responded that they had not gotten that far in

t hei r thinking.

Environnental representatives stated that conditional approvals caused
t hem concerns because in simlar situations their experience is that
the conditions usually never get net or are net inadequately. The
possibility of w thdraw ng approved prograns was di scussed and several
commttee nmenbers stated that the experience in Subtitle Cindicates
that such a step is a renote possibility. The group briefly discussed
the situation in a variety of states regarding Subtitle C program
approval, interimapproval and withdrawal to clarify the current state
of affairs in this area.

State representatives argued that they did not believe the
admnistrative difficulties with partial plan approval were as great as
EPA suggested. Industry representative indicated that it was very
difficult for themto operate in situations were they have to answer to
"two nasters.” Aven this, they expressed sone support for the notion
of an all or nothing approach to program approval . However, they
enphasi zed again their viewthat states are, by and | arge, doing an
adequate job and that there needs to be sone flexibility inherent in
the manner by which state plans are approved, disapproved or

condi tional | Y approved.

An EPA representative stated that it is useful to keep the "big
picture” in mnd when one is trying to grapple with any one pi ece of
the puzzle. Specifically, he noted that when EPA was preparing Strawran
Il they attenpted to insert a nunber of checks and bal ances into the
overall systemof state/federal relations that not only were applied to
the state plan approval process, but to federal involvenent in
permtting as well.

Prel i mnary Summary/ Public Conment

In concluding the first day of the neeting, the facilitator verbally
summari zed the group's di scussions by identifying sone possible
foundations for further discussions and sone issues that require
further discussion. (This list was presented verbally at
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the end of the first day and in witing at the beginning of the second
day. The witten version is attached hereto, as Attachnent B, as it was
anmended by the group’'s discussion of that docunent on the norning of

t he second day.)

The facilitator asked if there were any nenbers of the public that
w shed to comment. Wth no nmenbers of the public indicating their
desire to do so, the first day's session of the neeting was adj ourned.

TUESDAY June 18, 1991

AS not e~ above, the facilitator introduced a docunent that attenpted to
capture the essence of the previous day's discussions. This docunent
was broken down into two sections that included: possible foundations
for future discussions; and issues that require further discussion.

The second day's di scussi ons began wi th sone suggested revisions to
Section | of the docunent (see Attachnent B which now incorporates the
revi si ons suggested by PDC nenbers). The facilitator enphasized that it
was not inportant for the group to reach consensus on the specific

| anguage used in the first section of the docunment, but rather to use
the points raised in that section as |launching points for the

di scussion of the issues outlined in Section-11 of the docunent. Thus,
t he | anguage contained in the docunent should not be interpreted as
consensus | anguage.

D scussion of the State Pl an Approval Process

The first two issues raised in Section Il of the docunent introduced by
the facilitator were:

A Regarding federal approvals of state plans/prograns, should this be
on an all or nothing basis or should partial approvals be perm ssible?

B. If partial federal approvals of state plans/prograns are
perm ssi bl e, should partial federal w thdrawal s of state prograns, as
an enforcenent tool, also be perm ssible?

I n di scussing these issues, EPA representatives reiterated that they
shared the concerns of the regulated community regarding the difficulty
of "serving two masters."” They al so indicated that they were concerned
about duplication of efforts at the state and federal |evels.

Therefore, they stated that they were not particularly interested in
partial approvals or, for that natter, partial wthdrawal s. Rather,

t hey suggested that the process allow for conditional approvals wth
speci fied conpliance schedules for obtaining full approvals. Thus, at
the tine a state submts its plan for approval they saw three possible
outcones: 1) ful
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approval ; 2) conditional approval with a conpliance schedule; or 3)
non- appr oval .

EPA representatives also reiterated that in the case of nonapproval s
EPA woul d be relying upon states to continue to inplenent whatever
federal prograns had al ready been delegated to it under the dean Ar
and dean Water Acts. In the case of either full approvals or

condi tional approvals they explained that states could rely on EPA to
continue to inplement Aean Air and dean Water Act authorities if this
was the status quo. Therefore, the evaluation of the adequacy of the
state plan woul d be judged prinarily on how well the federal RCRA m ne
waste regul atory requirenents are net.

In taking the role of federal |and nmanagers into account, EPA
representatives indicated that they saw each state pl an approval
process as conprising a matrix that woul d specify the roles and
responsibilities of the state, EPA and federal |and nanagers for

i npl ementing dean Water Act, Oean Air Act, RCRA and other rel evant
authorities on both private and public | ands.

They el aborated by saying that if a state submts a plan that is 90%
conplete in terns of the RCRA mne waste regul atory conponents, and
that plan covered all of the "critical" conponents regarding plan
approval, they would opt for conditional approval with a schedul e for
conplying with the remaining 10% If a state plan is only 40% conpl ete
in terns of the RCRA mne waste regul atory conponent, they woul d choose
non- appr oval .

The Commttee then discussed situations in which a state submts a plan
that is only 80% conplete. After sone discussion the coomttee agreed
that a subgroup should be established to identify the conplete |ist of
program conponents that need to be addressed in the state plan and the
subset of those conponents that should be considered "critical" in
terns of state plan approval.

The Comm ttee di scussed the difference between states that are

establ i shing new prograns and those that are sinply reporting on their
existing prograns. In the case of the forner, EPA representatives
indicated that EPA may be able to provide technical assistance but, as
a general matter, they did not believe that federal funds are likely to
be available to assists states in actually running their prograns.
Furthernore, they indicated that the availability of sufficient
resources within states will likely be a consideration in the revi ew of
state prograns.

Federal Oversight. Gtizen Suits and Permt Shield |ssues

The other issues raised in Section Il of the docurment distributed by
the facilitator were as fol |l ows:

C. In order to balance flexibility in the nature of - state/federal
relations with nechanisns that will ensure
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effective programinpl ementation, what additional "checks and bal ances"
woul d be hel pful. For exanple, shoul d:

-- the federal governnent be permtted to enforce permt conditions in
an "approved" state?

-- citizens be permtted to sue the state for failure to conply with an
approved state plan and/or the permttee, in certain circunstances, for
failure to conply with permt conditions?

D. If, to afford flexibility in the nature of state/federal relations,
a national mne waste programrelies on a conbinati on of "standards"
set forth in federal rules and (non-exclusive) options for how states
can neet these standards at the program approval |evel set forth in a
gui dance docunent (as per EPA s discussion draft):

1) Wiat degree of specificity will be required in the rule in order to
have t he standards be:

-- subject to an "objective" analysis as to whether or not they are
bei ng adhered to at the state pl an/program approval |evel; and

-- enforceable at the permt issuance and conpliance | evel by parties
other than the inplenenting agency (i.e., citizens at state or federal
level and EPA in the case of an approved state)?

During the discussion of these issues the group acknow edged that there
as a long history of serious disagreenents anong the interest groups
regardi ng enforcenent and permts. In an effort to see nore precisely
what the issues of concern are, the group identified four scenarios for
whi ch the group wi shed to determ ne what the appropriate federa
oversight role should be or what the appropriate inplication of a
presuned federal oversight role should be. These incl uded

SCENARI G5 THAT MAY REQU RE SOME FORM
O FEDERAL OVERSI GHT, ENFORCEMENT OR OTHER ACTI ON

1) Astate with an approved plan is not adequately enforcing a permt.
Presumably, this situation, by definition, will mean that the state is
out of conpliance with its approved pl an.

2) Federal agency comments on a draft permt that is about to be issued
by an approved state indicates that the federal agency believes that
the state wll be out of conpliance with its approved plan if the
permt is issued as set forth in the draft.
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3) Apermt has been issued by an approved state, the permt is being
adequately enforced, but conditions change or new infornmation is
generated which indicate that there is a substantive problemwth the
permt as issued.

SCENARI O FOR WH CH THE | MPLI CATI ON OF A FEDERAL
ACTI ON NEEDS TO BE CLEARLY UNDERSTQOCD

4) Conditional state plan approval does not result in final plan
approval or full plan approval is withdrawn -- what shoul d be the
effect of these actions on state permts that had previously been
i ssued under conditional or full approval ?

The Commttee agreed that a second work group should be established to
explore options for each of these four scenari os.

D scussion of Industry's Draft ProPosal for an Alternative Approach

Non-\Waste Material s

I ndustry representatives distributed a witten draft proposal for

di scussi on purposes that addressed an "Alternative Approach to NonWaste
Materials.” They explained that this draft proposal was an attenpt to
be responsive to the discussion at the | ast PDC neeting regarding the
concept of regulated materials. The proposal includes three basic

el enent s:

1) As a general requirenent for approval, state plans would need to
specify how the inpact of mne waste on ground water will be addressed;

2) Wiere the ground water protection conponent of a state plan cannot
be approved or is not submtted, EPA woul d devel op a state-specific
federal plan that woul d:

-- if they exist, use existing state ground water or aquifer quality
standards or procedures to devel op such standards in the state-specific
federal plan; or

-- pursuant to a schedul e established by the Regi onal Adm nistrator,
require states to devel op the ground water or aquifer quality standards
to be used in the state specific federal plans, taking into account
current and reasonably foreseeable future uses, scientific validity and
background water quality or

-- in the event that a state does not establish such standards, EPA

woul d use the National Primary Drinking Water Standards where the
current beneficial use is drinking water.
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3) EPA woul d have the authority to issue permts to waste managenent
units where a state-specific federal plan, or the ground water
permtting elenment thereof, is in place.

As expl ained by industry representatives, the |ast el enent was intended
to include EPA review of the design of mning units that at sone point
intheir life will becone waste nmanagenent units. The exanpl e that was
used in the witten proposal and in the verbal description of the
proposal to clarify this concept was that of a heap | each unit. Since
heap | each piles are al nost al ways di sposed of in place, and thereby
becone waste nanagenent units, industry representatives stated that the
federal government does have a legitimate role to play in review ng the
desi gn of such units under the traditional bounds of RCRA statutory
authority.

The group then di scussed whet her other mning units should or should
not be subject to the same treatnment as heap | each units under this
proposal . Two exanpl es that were posed by other Committee nmenbers
included mne pits that are likely to discharge or rel ease waters to
ground water or surface water during post closure; and subgrade/l ean
ore piles that have a potential to pollute (i.e., cause environmnental
harm during their existence due to rel eases and di scharges to ground
wat er and surface water. Industry representati ves responded that d ean
Water Act authorities could be used to address surface water

di schar ges.

The issue of how the draft proposal woul d address ground water rel eases
frommning units that pay at sonme point in their |ife becone waste
managenent units was raised, but not fully discussed. The issue of how
this proposal woul d address ground water rel eases fromunits that nmay
not becone waste managenent units was al so raised, but not fully

di scussed.

The facilitator suggested that a third activity that shoul d take pl ace
between this neeting and the next is for each interest group to find
tinme to confer anongst thensel ves to consider this proposal further.
Thus, state governnent, federal governnment and environnent al
representatives were asked to consider the proposal further and
identify any concerns that they mght have, as well as suggestions for
how t hose concerns m ght be addressed. Industry representatives were
asked to consider the concerns that had al ready been expressed and to
explore ways in which such issues should be addressed within the spirit
of the draft proposal.

Next St eps

The facilitator summari zed the agreed upon next steps which include
three interimtasks, the first two of which will require work groups
with one representative of each of the four nmajor interest groups --
federal governnent, state governnent, industry and environnental
groups. The first work group will discuss what conponents in the state
pl an approval process shoul d be consi dered



critical in terns of full plan approval and conditional plan approval.
The second work group will discuss how each of the four scenarios
outlined above regardi ng federal oversight should be addressed. The
third activity, which will not require a work group, is for each
interest group to consider the draft industry proposal for howto
address "non-waste naterials."

The facilitator indicated that The Keystone Center will take the |ead
in terns of coordinated the conference calls for the two work groups.
In addition, they indicated that they woul d set a deadline for comrents
on the first neeting summary and distribute the final version of that
sunmmary along with a draft summary of this neeting and an agenda for

t he next neeting.

Publ i ¢ Comment

Mark Levin, a snall mner from Col orado commented that he was concer ned
that the Commttee not create a regulatory programthat was too conpl ex
or costly for small mners to conply with. There are many snall mners
in Col orado and el sewhere who rely on their mning clains and
operations for their livelihood and if this programis not designed
appropriately, such people will be put out of business. He cited
several exanples of other federal regulatory prograns that had led to
such resul ts.

Fol I owi ng the public comment, the neeting was adj our ned.
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Attachnent A

Di scussi on Paper Distributed by EPA
for the July 17-18 PDC Meeti ng

| nt r oducti on

The purpose of this paper is to sunmarize the two options raised at the
| ast neeting of the Policy D al ogue Coonmttee (PDC) on M ning, and
introduce a new option, all of which nmay be used to control the
potential environmental effects caused by non-waste nmaterials. It is
hoped that the paper will stinulate additional discussion of howto
regul ate non-waste nmaterials. Nothing in this paper represents a
federal agency position on the issue of how best to control nonwaste
materials, and the federal agencies are willing to di scuss whet her

di fferent approaches may be nore appropri ate.

The first optionis to identify those non-waste naterials with a
potential to pollute and seek to regulate only these activities under
the mning program The second option woul d invol ve the devel opnent of
a programto protect ground water fromall sources; the inplenentation
of this option may not be limted to the mning industry. The third
option would require mne operators to prepare a facility ground water
protection plan for the entire mne site.

What ever approach is chosen to control non-waste materials, it nust be
coordinated with existing state and federal prograns which nmay already
address the inpacts of non-waste materials. Furthernore, the chosen
approach nust also not interfere with the statutory authority of the
federal |and nmanagers.

Qotion 1

The Agency, in cooperation with the States, could evaluate the types of
non-waste materials conmmonly found at mne sites and identify those

t hat have caused environnmental danages at sites. The statute woul d
require that a state would be required to di scussion how such material s
woul d be controlled inits state plan. This risk-based approach coul d
[imt the nunber of regulated nmaterials to only those whi ch have caused
envi ronment al damages. CQurrent data exists which indicate that ore

pil es, rock~piles, heap | each piles, and mne waters have caused

envi ronnment al danmages at mne sites listed on the National Priorities
Li st (NPL).

Qotion 2

New statutory authority to protect ground water could grant
jurisdiction over any surface or sub-surface activity which coul d
affect groundwater. There would be no regul atory distinction between
wast es and non-wastes. Rules woul d be pronul gated that dictate specific
requirenents that a facility operator woul d have
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to meet to be in conpliance. Such rules could al so involve m ni num
nmoni toring and corrective action requirenents.

At present, the Agency indirectly regul ates groundwater either by
regul ati ng wastes under RCRA, or controlling groundwater contam nation
hydraulically linked to surface water discharges under the dean Water
Act. This option is nuch broader in scope than current statutory
authorities.

Qotion 3

The state plan would require mne operators to develop,a facility
ground water protection plan. The state plan woul d di scuss how t he
state intends to enforce facility ground water protection plans. A
facility ground water protection plan would differentiate between
wast es and non-wastes regardi ng how they affect ground water.

The Agency coul d devel op general gui dance on what conponents it
bel i eves should be in a facility ground water plan. The facility ground
water protection plan would, at a mninum require ground water
monitoring and the initiation of corrective action at a site if
standards are violated. G her elenents of a facility ground water
protection plan may include identifying the principal threats to ground
water, and how the plan conplies with existing federal and state | aws
affecting ground water. The mning programwoul d not set m ni num
federal technical requirenents for the facility ground water protection
pl an.

Specific requirements for a facility ground water plan would be left up
to the states. States, therefore, would be able to develop facility
ground water plan requirenments nore stringent than those noted in the
Agency gui dance docunent. It would be left up to the mne operator to
denonstrate to the state that conpliance with the plan would in fact
protect ground water. The Agency woul d not review or approve facility
ground water protection plans.

Thi s approach coul d achi eve two goals, protect ground water and be
preventible in nature. Since a plan would not differentiate between
wast es and non-wastes, both heap and dunp | eaches coul d be addressed as
wel | as ot her non-wastes.
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AN EXAMPLE OF RULE AND GU DANCE LANGQUACE FOR THE M NI NG PROGRAM

| nt r oducti on

At the previous Policy D al ogue Coomttee (PDC) neeting, EPA described
its current thinking with regard to the Federal/State rel ati onshi p and
the extent that EPA woul d devel op national m ni numtechni cal standards.
In particular, it was noted that due to the differences in site

geol ogy, climate, hydrogeol ogy, topography, etc. that States need

maxi mumflexibility in devel oping the appropriate requirenments that
shoul d be inposed at each mne site. As a result, it was indicated that
EPA woul d not promul gate Federal m ni numtechnical standards, but
rather, would develop a rule that would require the State to develop a
State plan that woul d i nclude procedures for establishing (or utilizing
exi sting performance and/ or technol ogy standards) and how a State woul d
i npl enent / enforce such standards. To assist the State in preparing the
pl an, technical gui dance woul d be devel oped by EPA This gui dance woul d
di scuss the various alternatives that could be used by the State to set
standards. The gui dance issued woul d al so i nclude a procedural
framewor k on how to coordinate with Federal |and managers regarding
program i npl enentati on on Federal |ands.

The purpose of this paper is to describe this general concept and show
the rel ati onship between the rul e | anguage and gui dance | anguage when
addressing a particular technical topic. The exanple will address
establ i shing a point of conpliance for ground water nonitoring. As we
indicated at the | ast PDC neeting, while this is EPA's current

thinking, we are willing to discuss whether a different approach may be
nore appropriate.

Rul e Language Applicable to Setting Point of Conpliance for G oundwater

Moni tori ng
For exanple, the rule nmay read:

"The State plan shall address rel eases to ground water using
site-specific risk based and/or technol ogy based perfornance standards
i ncl udi ng establishing point of conpliance for those perfornance
standards. "

Qui dance Lanquage Applicable to Setting Point of ConPliance for
G oundwat er Moni tori ng

A gui dance docunent woul d provide general information on howto
establish a point of conpliance for ground water nonitoring applicable
to all mnes. Additionally, based upon sector and geographi c specific
factors, nore detail ed exanpl es woul d be provi ded.

Ceneral Qui dance
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For exanpl e, general guidance nmay read:

"Performance goal nust be net at a | ocation designated by the

regul atory authority. That |ocation nust be in the uppernost aquifer
and within the property boundary of the facility. The | ocation rmay be
ei ther:

a. As close as technically practical to the predicted lifetine
boundari es of the mning waste nmanagenent unit; or

b. An alternative |ocation established by the regulatory authority
based on an eval uation ~f

i . Hydrogeol ogi c characteristics of the facility and surroundi ng | and;
ii. Volume and physical and chem cal characteristics of |eachate;

iii. Quantity, quality and direction of flow of groundwater;

iv. Proximty and withdrawal rates of current and potential future
users of the groundwater;

v. Availability of other sources of drinking water; vi. Public health,
safety and wel fare effects.

Speci fi c Qui dance

Speci fic guidance applicable to a particular type mning operation or
specific climate, geol ogy, topography, etc. nmay be hel pful. For
exanple, in the case of setting a point of conpliance for ground water
froma tailings pond with a very deep aquifer in an arid climate the
gui dance may read as foll ows:

"When setting a point of conpliance for ground water for a tailings
pond in an arid climate, a nunber of factors shoul d be considered. The
depth of the aquifer and its predomnate directional flow need to be
consi dered. Also, the perneability and porosity of the tailings
enbanknent, the acid generation potential or other applicable
characteristics of the tailings, the predomnate directional flow of
liquids fromthe tailings ponds, the net evaporation rate, degree of
snow nelt runoff and the |ikelihood of stornwater events resulting in
percol ati on shoul d be considered." (Exanples of setting the point of
conpliance at a certain depth in the vadose zone and di stance fromtow
of tailings ponds would be given, if applicable.)
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Attachnent B

DRAFT DI SCUSSI ON PO NTS
EPA M NE WASTE PCLI CY DI ALOGUE COW TTEE

6/ 18/ 91
| . PGSSI BLE FOUNDATI ONS FOR FURTHER DI SCQUSSI ON

A A national mne waste program shoul d acknow edge, account for, and
bui I d upon existing state mne waste prograns.

B. A national mne waste program shoul d acknow edge, account for, and
bui I d upon existing state and federal environnental prograns, such as
Aean Air Act and A ean Water Act (NPDES) Prograns and the existing
authorities of federal |and nanagers regardi ng environnent al
protection. However, it is acknow edged that there is currently no
groundwat er protection programat the federal |evel.

C. Gven these points, in developing a national mne waste program it
is acknow edged that there is a need for flexibility in the nature of
state/federal relations and that this need shoul d be bal anced agai nst
the need for mechanisns that will ensure effective program

i npl enentation to achi eve protection of human health and the
environnent. It is further acknow edged that there is a need for sone
formof federal oversight that, at a mninum includes federal approval
of state prograns through the subm ssion of state pl ans.

D. For the sane reasons (i.e., the need to balance flexibility in the
nature of state/federal relations with nmechanisns to ensure effective
program content and inplenmentation), it is acknow edged that there is a
need for meani ngful public invol verent at the state pl an/ program

devel opnent and approval |evel and the permt issuance |evel.

E. A national mne waste programnust al so recogni ze that state mne
waste prograns vary and that the purpose of a national mne programis
to raise the effectiveness of inadequate state prograns rather than
decreasing the effectiveness of adequate state prograns.

I'1. 1 SSUES THAT REQU RE FURTHER DI SCUSS| ON

A Regarding federal approvals of state plans/prograns, should this be
on an all or nothing basis or should partial approvals be perm ssible?
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B. If partial federal approvals of state plans/prograns are
perm ssi bl e, should partial federal wthdrawal s of state prograns, as
an enforcenent tool, also be permssible.

C In order to balance flexibility in the nature of state/federa
relations with nechanisns that will ensure effective program

i npl enent ati on, what additional "checks and bal ances" woul d be hel pful.
For exanpl e, shoul d:

-- the federal governnent be permtted to enforce permt conditions in
an "approved" state?

-- citizens be permtted to sue the state for failure to conply with an
approved state plan and/or the permttee, in certain circunstances, for
failure to conply with permt conditions?

D. If, to afford flexibility in the nature of state/federal relations,
a national mne waste programrelies on a conbination of "standards"
set forth in federal rules and (non-exclusive) options for how states
can neet these standards at the program approval |evel set forth in a
gui dance docunent (as per EPA s di scussion draft):

1) Wiat degree of specificity wll be required in the rule in order to
have t he standards be:

-- subject to an "objective" analysis as to whether or not they are
bei ng adhered to at the state pl an/program approval |evel; and

-- enforceable at the permt issuance and conpliance | evel by parties
other than the inplenenting agency (i.e., citizens at state or federal
level and EPA in the case of an approved state)?

2) By what procedures shoul d the gui dance docunents be devel oped?

xlviii



Attachnent C
DRAFT FOR D SCUSSI ON PURPCSES ON\LY

ALTERNATI VE APPRQACH TO
NON- - WASTE MATERI ALS

PCSSI BLE GAPS

The concept of "regulated materials' was apparently devel oped to
address possible gaps in federal regulation of potential ground water
inpacts of certain materials that are not solid waste, such as active
heap | each facilities. Even if existing state regul ation of these
active production processes is wholly adequate to protect ground water
quality , there are two circunstances where such a regulatory gap are
possi bl e:

o] Were a state ground water programis inadequate, either through
deficiencies inits rules or their inplenentation; or

o] Were a state has no ground water programbut may have active
| eachi ng operati ons.

In the first instance, EPA would be unable to require changes in state
requirenents or its inplenentation of ground water regulation. In the
second instance, EPA would lack the authority to require a state to
devel op ground water rules, or to inpose a federal Mne Waste
Managenment Pl an, that woul d be applicable to active production
processes.

When these circunstances are viewed in the context of the statutory
changes necessary to craft a federal Mne Waste Program existing EPA
authorities under RCRA, and the recently rel eased EPA G ound Wt er
Strategy, the true potential for regulatory gaps is actually quite
limted, and does not require the whol esal e expansi on of RCRA
jurisdiction contenplated by the "regul ated naterial s" approach.

BASI S OF ALTERNATE APPROACH

o] States with ground water prograns can regul ate waste and nonwaste
activities

o] Al states with active heap | eaching operations already regul ate
themunder their water quality prograns.

o] Heap | each piles are usually disposed in place.

o] Wien a heap is shut down, it becones a waste managenent unit

subject to the requirenents of a state or federal Mne Waste
managenent Pl an.
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o] It is EPA policy that |eachate that escapes froman (active |each
facility) constitutes waste disposal and is within RCRA
jurisdiction.

0] "A core premse" of EPA's final report of its Gound-Water Task
Force is "recognition of the primary State role in designing and
i npl ementi ng prograns to protect the resource consistent with
di stinctive | ocal needs and conditions."

ALTERNATE APPROACH

The following is provided as a general approach to the issue, not as
proposed regul atory | anguage. This approach is designed to ensure that
existing state ground water prograns are adequate to protect hunan
health and the environnment, to allow EPA to require the devel opnent of
such a program where none exists, and to i npose such a programwhere a
state fails to do so. It would extend existing RCRA ground water
authorities, and can substantially resolve the "regulated material s"

i ssue. These provisions are entirely consistent with EPA G ound Water
Strategy, and do not extend RCRA authorities beyond waste nanagenent.

1. As a general requirenment for EPA approval, a State Mne VWaste
Managenent plan woul d need to reference the statutory authority to
regul ate the inpacts of mne waste on ground water quality,
identify the agency or agencies to whom such regulatory authority
has been del egated, and describe the pertinent State regul ations
controlling ground water quality at m ne waste nanagenent
facilities. Regul atory approaches coul d take the form of anbient
nuneri cal or narrative standards, discharge standards, m ni num
technol ogy requirenents, or any other nechanismthat is
enforceable and that can be used to Iimt ground water inpacts so
as to provide for the protection of human health and the
envi r onnment

2. Were a State plan, or the ground water protection el enent
t hereof, can not be approved, or the State does not submt such a
pl an or el enment for approval, EPA would develop (and inplenent, if
necessary) a State-specific Federal Pl an.

In States which have nunerical or narrative ground water or aquifer
quality standards, the federal plan would enforce such standards,
provi ded those standards nmeet EPA criteria.

In States which have no existing ground water or aquifer quality
standards, the Federal plan woul d enforce such standards, provided
t hose standards neet EPA criteria.

In States which have no existing ground water or aquifer quality
standards, but do have |laws or regul ation prescribing procedures to set
such standards, the State would be required to devel op



standards applicable to the waste nanagenent units in question,
pursuant to a schedul e approved by the Regi onal Adm nistrator.

In States which have no existing ground water or aquifer quality
standards, nor |aws or regul ations prescribing procedures to set such
standards, the State would be required to determne the current and
reasonabl y foreseeabl e beneficial use(s) of the aquifer downgradi ent of
t he waste nmanagenent units pursuant to a schedul e approved by the

Regi onal Adm nistrator. Based on the determ nation of beneficial use(s)
at the appropriate point of conpliance. The standards woul d have to be
scientifically valid, and could be no nore stringent than background
water quality.

In the event that a state with no ground water or aquifer quality

st andards does not devel op ground water quality standards, EPA woul d
establish the National Prinmary Drinking Water Standards as the aquifer
or part of the aquifer is drinking water, or where the aquifer is

desi gnated as an underground source of drinking water as defined under
the Safe Drinking Water Act (except designated Aass Il aquifers).

3. EPA woul d have authority to issue permts to waste managenent units
where a State-specific Federal plan, or the ground water permtting
el enent thereof, where in Place.

LGSl NG THE GAPS

Al requirenments applicable to closed | eaching facilities, including
ground water quality perfornmance standards as well as any design,

operating and closure requirenments, would be subject to EPA review as
part of their approval process for State M ne waste Managenent Pl ans.

These sane consi derations woul d be addressed directly by EPA when the
Agency needed to devel op and i npl enent a State-specific Federal plan.
What ever controls are necessary to maintain ground water quality
standards at a closed leach facility nmust be incorporated into the
design of the operational unit, due to the infeasibility of
retrofitting. EPA would therefore have input to the initial design of

| eaching facilities as it relates to their closure. During active
operations, EPA' s policy that rel eases constitute waste di sposal woul d
appear to provi de the Agency w th "back-up" enforcenent authority where
such a release actually presents a significant risk to human health and
the environnent but where a State takes no action.

OCONS| STENCY WTH EPA GROMND WATER STRATEGY

Considering the lack of any data indicating i nadequate State regul ation
of existing active | eaching operations, the above approach to federal
oversi ght and enforcenent presents the appropriate |evel of EPA

i nvol venent, especially in light of the



overal|l Agency policy articulated in the final report of the EPA

QG ound-Water Task Force. In fact, the Report, entitled "Protecting the
Nation's Gound Water: EPA's Strategy for the 1990's" (Early Rel ease
Copy, dated May 8, 1991) appears to be at odds with the intrusive
Federal presence contenpl ated by the expansi on of RCRA to address
non-waste materials. Several statenments nmade in this report are worth
considering in the context of the "regulated material s" issue:

I n di scussing the overall principles defining the Federal/State
rel ati onship, the Report calls the State role "critical,"” and
conti nues:

"The Agency believes that while EPAw Il continue its role in
controlling najor sources of contam nation, the States (and Indi an
Tribes) should retain the prinmary responsibility for the nmanagenent and
protection of the ground-water resource and in addressing diffuse
sources of pollution. Such managenent nay require decisions about
ground-water allocation and | and use which are appropriately the

provi nce of state and |ocal governnment." (Page I1)

Wth regard to State and Federal roles in regulating specific sources,
t he Report concl udes:

"In general, State and | ocal governnents should play the prom nent
regulatory role. This is especially appropriate when the activities of
concern are...highly localized (e.g., vary in inpact and nunber from
State to State and nationally present a lowto nediumrisk potential."
(Page 12)

The Report's discussion of EPA review of State ground water prograns is
consistent with this alternative approach. The Report contains the
foll owi ng statenents

"As States nove toward desi gning and achi eving a conprehensi ve approach
to protection of the resource, EPAwill review and concur in State
ground-water quality protection prograns submtted by the States. The
review will focus on "adequacy" instead of "consistency" -- the
threshol d question will not be whether a State's programis consi stent
with EPA criteria, but whether a programfalls within a range deened
"adequate" to protect a State's ground-water resource." (Page 14)

"EPA's review of State prograns will be flexible and take into account
t he uni que characteristics of each State, as well as the different
stages of devel opnent of each State program The process wll be
interactive and iterative, with the States and EPA working together. It
w |l focus on assessing prograns to identify gaps, and providing EPA
technical and financial assistance to States to address the gaps."
(1bid)

Were State ground water prograns are deened "adequate,"” the Report
characterizes the Federal presence as foll ows:

"To the extent authorized by statute and consistent with Agency program
i npl enent ati on objectives, EPAw || defer to State policies, priorities



and standards once a State has devel oped an "adequate" program Under
this policy of deference, EPAw || study and identify ways in which the
Agency can defer to State decisions in inplenmenting Agency prograns.”

(Page 15)



U S. ENVI RONMENTAL PROTECTI ON AGENCY
M NE WASTE PCLI CY D ALOGUE COW TTEE
MEETI NG SUMVARY

July 25-26, 1991
San Franci sco, Californi a

Thur sday, July 25, 1991

| nt r oducti ons and General Di scussion

The facilitator opened the neeting by wel comng the Conm ttee nenbers
and noting that there would be tine for public conment at the end of
t he day.

Next, the facilitator reviewed the suggested agenda for the neeting and
explained howit differed fromthe draft agenda originally sent to
Comm ttee nmenbers. Rather than beginning with the di scussion of
enforcenment and the four scenarios drafted at the June neeting, it was
felt that the discussion of enforcenent shoul d be del ayed until the
Sept enber neeting when EPA woul d be able to fully participate in the

di scussion. It was noted that EPA's participation is currently
constrai ned because they are undergoing an internal decisionnaki ng
process on enforcenent.

Wth agreenent on the agenda for neeting, the facilitator then asked
and recei ved comments on the draft neeting summary fromthe June
nmeeting in Denver. He noted that in the future, The Keystone Center
wll send the draft nmeeting summary out to Committee nenbers prior to

t he subsequent neeting for their review Coments will then be taken at
t he begi nning of the next neeting. Commttee nmenbers requested that
they be given as nuch tinme as possible to review the draft neeting
sunmmar i es.

Next, the facilitator turned to C Bowdoin Train, EPA s Deputy
Assistant Admnistrator for Solid Waste and Energency Response, who
wanted to nake a few opening renarks. Train began by thanking the
Commttee nmenbers for their hard work. He specifically comrended the

i ndustry menbers for comng up with a proposal to address nonwaste
materials. He reiterated that there is interest in the PDC s efforts at
the highest levels of EPA. To illustrate his point, he noted that I|ast
week, EPA Admnistrator Bill Reilly had been briefed on the PDC effort
and Deputy Adm ni strator Hank Habi cht was schedul ed to be briefed the
week follow ng the neeting. He al so noted that the Agency has recei ved
a nunber of inquiries from Congressional nmenbers about the possible
structure of a mne waste program

Trai n concluded his comrents by stating that he was interested hearing
PDC nmenbers comments on the Program Qotions Paper prepared

by EPA representatives to the PDC. He also identified three areas of
particular interest to him

1. Public participation in state plans and permts;
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2. Concern about other sources of pollution fromnon-waste naterials
beyond heap and dunp | eachi ng; and

3. The "dual master" problemwhere permttees woul d be subject to
different regulatory interpretations fromthe state and the EPA

Presentati on and Di scussion On EPA' s Program Opti ons Paper

An EPA representative presented the Program (oti ons Paper (see
Attachrment A). He began by noting that the docunent is a staff |evel
effort that does not represent EPA's position but is a vehicle to
facilitate discussion. The first itempresented addressed reactions to
and i deas about industry's proposal on how to regul ate non-waste
materi al s. The paper supports the industry proposal presented at the
Denver neeting which would require states to identify the regul atory
prograns they utilize to control threats to ground water fromm ne
wast e managenent units. The industry proposal woul d include giving
regul atory authorities the clear authority to review the design and
closure of heap leaching facilities. EPA s Program oti ons Paper
identifies concerns about other activities or operations which may al so
becone waste nanagenment units. To handle these units, it was suggested
that owner/operators be required to develop a facility ground water
protection plan that woul d specify actions to be taken to protect
ground water including nonitoring and initiation of corrective action
if state standards are viol at ed.

The second item addressed was the Enforceability of the Program Thi s
portion of the docunent addresses the question of how specific the
federal programnust be to ensure adequate enforcenent. The Program
ptions Paper outlines three or four areas identified by the EPA
representati ves where a national base for the program a federa

m ni num st andard, shoul d be established. The areas identified are
financial assurance to cover closure and corrective actions, procedures
for establishing a specific point of conpliance, the establishnent of
ground wat er standards and procedures for determning when a unit has
to begin closure. r t was noted that if this approach was pursued, the
Agency woul d anticipate witing regul ations so that these m ni num
standards woul d be enforceable by States, Federal Agencies, EPA and
citizens.

The third itemin the Program Qoti ons Paper is EPA 1 nvol venent in
Permtting. This issue is raised due to industry's concern about the
possibility of having a "dual master"” and the environnent'~'
community's concern about EPA's ability to intervene at the Pe - ~

i ssuance |level. This proposal would give EPA the authority to sign-off
on all permts at high risk mning facilities. Wiat qualifies as a high
risk facility woul d have to be defi ned.

Non- WAst e Proposa

Wth the conpletion of the presentation, the facilitator suggested that
each proposal shoul d be addressed separately. Thus, he began by asking
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for questions of clarification on the options for regul ati ng non waste
material s

A variety of clarification questions were raised by the Commttee
nmenbers. As a result of the questions, the follow ng infornation was
provi ded whi ch increased the understandi ng of the proposal:

The ground water plan would cover the entire facility and all potenti al
sour ces.

The state woul d review the plan where they have the | ead: EPA woul d do
it for states without a state | ead

EPA woul d need legislation in order to be able to require such a pl an.
The plan would apply to units in addition to heap | each units.

The question of how to achi eve groundwater protection standards woul d
be left to the states and the owner/operator to determ ne.

Pl ans woul d address cl osure and operati on.

The plan would be a part of the permt, therefore EPA's concerns coul d
be raised within the permt process.

The proposal focuses on ground water because that is where a gap
currently exists.

The facilitator then asked for Coonmttee nenbers' reactions to the
Non- Waste Proposal. One industry representati ve observed that they
favored a ground water approach since it provided general protection
regardl ess of the source of pollution. Gther industry representatives
noted that it is inportant to themthat even when a perfornance
standard coul d be established that specific techniques for achieving
that standard not be specified. An industry representative al so raised
a concern that states may not be willing to take the | ead on ground
wat er plans due to i nadequate resources, staff and noney. Thus, the EPA
woul d end up with the | ead and the dual naster problemwould result.
Overall, the industry representatives felt that they needed nore tine
to consider the proposal before making a judgenent.

An environnental representative reiterated their concern about the use
of guidance with its lack of specificity. Additionally, concern was
expressed about the focus on one nedia, ground water, as the nmeans to
address potential pollution problens. Another environmental
representative noted that the approach taken by EPA was creati ve.

Anot her noted that he liked the idea of a ground water plan and the
intent to look holistically at the site, however, he was unsure about
what el se woul d be included in this approach.

Several state representatives al so raised concerns about the focus on
one nmedia. They felt that other nmedia such as surface water and air
quality should al so be considered which is why the states had devel oped
the regul ated materials concept. It was al so observed that the origina
set of issues identified by the PDC are |inked and that those
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connections should not be | ost by focusing on one nedia. Another state
representative rai sed a concern about the inplications of having a
federal programthat specifically addresses non-waste issues. He noted
that nmany states are already regul ati ng specific non-waste units as no
di scharge units under existing laws. He felt that the expansion of
coverage to the entire site may result in less effective regulation. An
EPA representative noted that there was nothing in their proposal which
woul d prevent the states frombeing nore stringent.

Thi s observation raised a rel ated procedural problemwhich state
representatives felt needs to be addressed by the PDC. The procedur al
problemis that in many states they cannot be nore stringent than the
federal governnent according to their respective state | aw or
constitutions. As a result, if EPA establishes a standard, the states
may have to relax theirs since they cannot exceed the federal standard.
A state representative noted that this problemmay be a reason for
havi ng the EPA take a broad approach to standard setting, since w thout
specific standards, states that are in these situations could nore
easily avoid the problem An environnental community representative
suggest that this problemcould be addressed directly w th | anguage
fromthe federal statute. However, several state representatives noted
that such | anguage had been used in other federal environmnental
statutes and had not prevented the states fromhaving to relax their

st andar ds.

The facilitator addressed the question of not overl ooking other nedia
and the |inkages between issues by noting that the use of a single text
proposal will allow the exam nation of |inkages. Additionally, he noted
that any decisions nade by the Coomttee are tentative until all issues
are addressed. Thus, there is an opportunity for the interactions and

| i nkages to be exam ned

Enforceability of the Program

The facilitator then asked for clarifying questions on EPA' s

di scussion of the program In response to questions, the EPA
representati ves explained that the four areas selected within the
proposal for possible mninmumfederal standards were chosen because
they were not |inked to geol ogy or design and were areas whi ch they
percei ved as not needing as nuch flexibility. They al so noted that the
areas picked had a technical focus and were presented as exanples. In
di scussion, they agreed that there nmay be other critical elenents with
a procedural focus which would benefit froma federal m ni mum standard.
EPA representati ves al so agreed that a federal m ni num standard coul d
be a procedural or substantive standard

The first set of reactions focused on the issue of determning state

pl an adequacy. An environnental representative suggested that each
critical plan el ement should have a federal m ninumstandard. Wthout a
substantive or procedural standard, he felt that there woul d be not hing
to judge adequacy agai nst.

Onh aslightly different tack, another environmental representative
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noted that the EPA is pursuing a gui dance approach, w thout m ni nrum

st andards, because they desire flexibility. He noted that guidance is
not the only neans to get flexibility. Specifically, he stated that

rul es can specify standards and/or options for achieving standards
while maintaining flexibility. Hs concern was that w th gui dance, one
is left without the procedural protection that woul d be afforded by the
rul emaki ng process under the Admnistrative Procedures Act. He and

ot her environnmental representatives al so expressed specific concern
about the difference in public participation requirenents afforded
under a rul emaki ng process in conparison to those required when
devel opi ng a gui dance.

Several state representatives were concerned about their flexibility in
interpreting the guidance. This concern focused the discussion on "Wat
IS a guidance docunent? Is it a suggestion or another form of
regul ati on?" and "How does it relate to rul emaki ng?" In response to the
question of "What is a gui dance docunent?", an EPA representative
stated that a gui dance docunent establishes an objective and provides
technical input to the states about their different options. The states
woul d then be free to choose which option(s) to include in their
program or they-coul d chose anot her nethod which was equivalent. It was
stated that EPA sees guidance as including a range of options from
specific nunbers to a general statenents.

The broad spectrum of what can be considered to be gui dance raised a
red flag to a diverse set of nenbers on the Conmttee. They observed
that the question of whether a guidance is really just a suggestion or
a defacto rul enaki ng depends upon howit is used. As a sinplification,
current case | aw seens to suggest that with a vague rule, the nore a
gui dance becones the real basis of decision, the closer that one cones
to having the "gui dance" be interpreted

by the courts as a defacto rul enaking. Wth a | ess vague and nore
specific rule, if the guidance docunent only has technical options and
is not used as the basis for decisionnmaking, then it is not likely to
interpreted as a rul enaki ng.

Commttee nmenbers fromindustry, the states and the environnent al
community all agreed that understanding the potential |egal
inplications of relying on guidance docunments as well as its
inplications for the design of the programand the plan approval
process was inportant. They encouraged EPA to go back and thi nk about
their intent and goals as they consider which approach to pursue.

EPA I nvol venment in Permtting

Thi s proposal was not discussed until the second day of the San

Franci sco nmeeting when it was discussed in the context of Chart C EPA
and State Roles Permt Review and | ssuance presented by the state
representati ves (see bel ow).

Di scussion of Elenents of A State M ning Waste Pl an
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The facilitator began by distributing a revised version of a docunent
entitled, "B enments of a State Mning Waste Pl an" (see Attachnent B).
Thi s docunent had been devel oped for purposes of the state plan
approval subgroup and had been revised in response to the conference
call held by this subgroup on July 12th. Those participating in the
conference call, one fromeach interest group, felt the right itens
were identified although they had questions about the inplications,

| evel of detail required, etc.

The di scussion began with the identification of critical elenments to be
added or deleted. The attached version of the "E enents of a State

M ning Waste Plan" is the updated version which contains those changes.
The additions are redlined and del etions are crossed out (see
Attachnent B).

At anot her point in the discussion, the Conmttee identified which
elements they felt were critical and thus had to be a part of any
approved pl an whether conditional or partial. It was suggested by sone
PDC nmenbers that all of the eleven elenents identified were critica
except for itemten and sone specific aspects of itens five, seven, and
eleven. Inrelation to itemten, waste mnimzation, many of the group
felt that it should not be identified as a critical plan el enment.
However, the environmental representatives felt strongly that this

el ement shoul d be considered critical in the plan approval context.
After sone clarifying discussion, others in the group expl ai ned that
the reason for not identifying the element as critical was not because
the el ement was perceived as |ess inportant but because it was felt
that it would take additional tinme to determ ne what was neant by
waste mnimzation in the mning context and what coul d be achi eved .

Al so, the followng areas were identified as additional issues to be
consi dered as the Conmttee discussed a national mne waste program and
the el ements of state mning waste plans in particul ar:

The process for nodifying a state plan due to changes in regul ati ons,
the situation, etc.

Abandoned m nes and i nactive sites.
Conflict of interest standard by the states.

Wth respect to inactive sites and abandoned m nes, sone in the group
di sagreed whether it should be addressed in a state mning waste pl an.

Conditional and Partial State Plan Approval

The discussion then shifted to clarifying and understanding the

di fference between conditional and partial approval of state plans. The
following reflects the facilitator's understanding of the two concepts:

Condi ti onal approval could occur if the state plan had the el enents
identified by the EPA as critical and had a tineline for obtaining the
other elenments. Wthout the el enents defined as critical, a plan would
not be approved. Utimately, all of the elenents specified by EPA woul d
becone a part of the plan. If the state eventually failed to add those
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additional elenents within the specified tineframe, the state woul d
| ose control of the program During the interimperiod, there would be
no program

Partial approval would occur if the state plan had all of the elenents
requi red by EPA except "X' elenent(s) (e.g. financial assurance). In
its guidance, EPA would identify specific el enents which states could
all ow EPA to have jurisdiction over. It would suggest that this would
not establish a "dual naster" situation since only specific el enments
woul d be handled in this manner and thus, woul d be under federal
jurisdiction while the rest of the programwoul d be under state
jurisdiction. The state plan woul d have to specifically address how
coordi nati on between the state and EPA woul d be handl ed .

The facilitator then asked the Coomttee nenbers for their reactions to
t hese concepts. A variety of concerns were raised during the

di scussion. Several state representatives were concerned about
condi ti onal program approval because a state coul d have 90 percent of
the el ements and still |ose the program

Envi ronnental and industry representati ves were concerned about the
di screetness of issues and thus, the ability to carve out discrete

el enents for federal managenent under the partial approval approach.
For exanple, an environnental representative noted that while EPA
percei ves financial assurance as a discrete issue, they felt it is
linked with enforcenent and corrective action authority.

Concern was al so expressed about how permts issued under a conditional
pl an approval during the interimperiod would be treated.

A concern was voi ced that since both approaches require a significant
role for EPA, EPA w |l not have sufficient resources to run the program
under a partial or conditional approach or have the capability to take
over a state programunder a conditional approval if the state fails to
achi eve conpliance within the tinme specified.

As a part of the discussion, Commttee nmenbers identified other

el enents besi des financial assurance which m ght be considered for
partial program approval. These included ground water, closure, post
closure, corrective action, and soils.

Mich of the discussion of partial versus conditional plan approval used
financial assurance as an exanple. During that discussion, the

envi ronnmental representatives rai sed concerns about how the process
woul d work. They asked if the federal governnment was responsible for
financial assurance woul d they cover inadequate bonds? Anot her

envi ronnmental representative raised the question of who would forfeit

t he bond whi ch he characterized as the ultimate enforcenent decision,
thereby noting the link between financial assurance and enforcenent.

An industry representative rai sed concerns about whether the financial

assurance requirement would be a rigid, arbitrary sumor whether it
woul d reflect the potential for damage
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A state representative noted that to conply with financial assurance
requirenents as a part of their plan, nmany states woul d have to seek
maj or statutory changes. This observation raised a concern which is the
scenari o where a state has conditional approval and they nmake a good
faith effort to get legislation on financial assurance or some ot her
non-critical elenent. However, due to the nature of the |legislative
process, they do not succeed. Do they then | ose the entire progran? He
concl uded that this needs to be addressed by the PDC

Anot her state representative noted that some states woul d chose to
include financial assurance in their programrather than try to
coordinate with EPA

Wth a better understanding of conditional and partial approvals
It was decided that both approaches shoul d be kept on the table for
further discussion.

Bef ore opening the floor to public comment, the facilitator rem nded
the Coomttee nmenbers that the el even elenents of a state mning waste
pl an needed further el aboration. To achieve that, he woul d nake

assi gnnents t he next day.

Publ i ¢ Comment

Bruce Hunphries, fromthe Col orado Department of Natural Resources
spoke. He raised sone concerns about congressional staff having

di scussions with EPA about the mne waste program He feels that the
PDC shoul d di scuss how EPA woul d handl e these di scussions. He a so
noted that EPA's high risk facilities proposal had the potential to
create gaps where none now exist. It was his feeling that in Col orado,
the state mght decide not to get involved at all with such sites and
et EPA handle themin order to avoid duplications of effort.

Wth the conclusion of the public comment, the meeting was adj our ned.
FRI DAY, July 26, 1991

The second day began with a discussion of |ogistics for the Septenber 4
and 5 neeting in Charleston, South Carolina. It was decided that the
nmeeting would begin at 8:30 a.m and end at 5:00 p.m on Septenber 4
and begin at 8:30 a.m and end at 5:00 p.m on Septenber 5. The m ne
tour will be held on Septenber 6. A bus will take participants from
Charleston to Colunbia visiting the mne site on the way. The tour wll
end intime for individuals to catch planes out of Col unbia that

af t er noon.

It was decided to hold the Cctober 22-23 neeting in Tucson, Arizona. A
mne tour to a copper mne will be held on Cctober 21.

Additionally, participants were asked to hold Septenber 24, 1991
avai | abl e for a possible conference call or work group neeting.

Also, it was decided that the neeting after Tucson would be held in
Washi ngton, D.C
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El enents of a State M ning Waste Pl an (conti nued)

A ven the previous day's discussion, the facilitator noted that it is
inmportant to further describe and refine the el even el enents outlined
by EPA. He suggested that the best way to get at the issues inherent in
each elenment and to focus di scussion was to have sonething witten on
paper for each element. The facilitator proposed the assignnent of
elements to specific interest groups for a first cut. The facilitator
suggested that the ideas to be

devel oped by the lead interest group for each of the state program

el enents should be creative and attenpt to reflect options which are
responsive to the concerns of other interest groups rather than
reiterations of previously stated positions. It was al so suggested that
t he probl emof |inkages between el enents coul d be addressed by |isting
t he assunptions nmade about those other elenents. A though the majority
of elenments woul d be assigned, it was anticipated that the next neeting
woul d only address a subset of the el enents.

Presented with a list of which elenents to consider, the Commttee
menbers raised a variety of issues about which el ements shoul d be

i ncl uded. After sone discussion, the interest groups asked for an

opportunity to caucus to consider how to proceed.

After the caucuses, the PDC nenbers were supportive of the concept of
assigning a lead interest group to coordinate drafting a first cut at
the issues for each el enment. However, they felt that the review process
shoul d be done in subcommttees instead of through conference calls.
Thus, it was decided that the first day of the Septenber neeting woul d
be spent in subcommttee nmeetings. This then precipitated a di scussion
of whet her such neetings would be open to the public. After consulting
wi th Deborah Dalton, the designated Federal Representative for FACA
purposes, it was concluded that the subcommttee neetings did not have
to be open since they were not nmaking a decision for the whol e group.
Thus, the PDC had a choice if they wanted the subcommttee neetings to
be open or not. The group decided to have the neetings open for
observation by the public just as the |arge PDC neetings are.

It was al so suggested by PDC nenbers that after three or four program
el enents had been discussed by the entire group, a subgroup shoul d be
formed to | ook at the |inkages between those el enents.

Since it was observed by several PDC nenbers that each el enent wil
require a different anount of work, the facilitator concurred that each
effort will be at a different stage of devel opnent by the Septenber
neeting. Some will have a paper drafted while others will just have an
outline. The lead interest group for each subconmttee was encouraged
to get as far as possible prior to the Septenber neeting.

It was decided to concentrate on drafting issue papers for elenents 3,

4, 5, 6, and 7 of Attachnent B. Each interest group woul d be assigned
to take the lead on at | east one el enment. They woul d be responsible for
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initiating the devel opnent of options for that el ement. The interest
groups were assigned as fol |l ows:

B enent | npl ement ati on procedures: STATES

B enent

3

El enment 4. Regul atory mechani sns: STATES
5: Techni cal programrequirenents: | NDUSTRY
6

B enent Public Participation: ENVI RONVENTAL

B enent 7: Enforcenent: EPA

The facilitator requested that the Coomttee nenbers inform The
Keystone Center staff of who would be their |ead individual on their
assi gned el enents and who would be their representative on the other
subcomm tt ees.

D scussion of State Prepared Flowharts on State Prograns and
Permts

Next, the Conmmttee reviewed two of the flowharts prepared by the
state representatives. Since Charts A and B addressed enf orcenent

i ssues, they began with Charts D and C (See Attachnment C) Chart Dis
titled State M ne Waste Managenent Pl an Devel opnent Process. Chart Cis
titled EPA and State Roles in Permt |ssuance. The charts were

expl ained by a state representative to provide Coonmttee nenbers with a
better understanding of their content and thus, a basis for future

di scussions. It was al so suggested that the other interest groups
shoul d consi der devel oping their own flow charts. Sone of the issues
identified for further discussion include the opportunity for public
participation and what the federal role will be in the permt process.

The facilitator asked if there were any nenbers of the public that
wi shed to comment. No-one expressed a desire to do so, thus, the
meeti ng was adj our ned.
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ATTACHVENT A
Program pti ons EPA Representative to the PDC 7/10/91
| nt r oducti on

A nunber of issues were discussed at that |ast nmeeting of the PDC
in June, 1991 regarding how a national mning program shoul d operate.
The mning industry presented its Alternative Approach to Non-Wste
Materials, and there were al so di scussi ons about how t he program shoul d
be enforced and whether a permt issued under this program shoul d be
used as a "shield".

The purpose of this paper is to present our initial thoughts to those
di scussions and to offer sone possible alternatives in dealing with
those issues. None of the alternatives presented in this paper reflect
the final position of the Agency and have not been reviewed by the
federal |and nmanagers.

Non-\VWaste Material s

The mning industry presented an alternative approach to the concept of
"regul ated material s" at the June, 1991 PDC neeting. This approach
woul d require states to identify the regulatory prograns they utilize
to control threats to ground water frommne prograns they utilize to
control threats to ground water fromm ne waste managenent units. If a
state did not submt a plan, EPA would devel op a State-specific Federal
pl an. The industry approach acknow edged the need to control materials
which ultimately becone wastes, Furthernore, the approach stated that
EPA shoul d have input to the initial design of |leaching facilities as
it relates to their closure when EPAis inplenenting its State-specific
Federal pl an.

V¢ support the industry concept that regulatory authorities shoul d have
the authority to review the design of |leaching facilities. Standards
for the closed unit would be incorporated into the design of the
operational unit due to the infeasibility of retrofitting.

However, other activities or operations nay al so becone waste
managenent units at the end of their useful |life: our concern would be
how to control these operations. One approach to addressing these
operations would be to try to identify themas we did for |each piles.
Anot her approach, and one that nmay be nore appropriate, would be to
require owner/operators to develop a facility ground water protection
pl an that woul d specify actions to be taken to protect ground water
including nmonitoring and initiation of corrective action if State
standards are violated. Such a ground water protection plan woul d,
therefore, deal with naterials not deened |likely to beconme wastes, but
whi ch coul d have the potential to contam nate ground water
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Enforceability of the Program

Representatives of environmental groups have noted their concern that
it would be extrenely difficult for the Agency to enforce requirenents
of a state plan if those requirenents were not quite specific. The
envi ronnental community has noted in the past that it supports the
creation of federal m ninmumtechnical standards.

Wi le we generally believe that the use of guidance will be appropriate
in review ng state mning waste nmanagenent plans to determne their
adequacy, there may be a few areas where the use of federal mninuns is
appropriate in order to mnimze risk to human health and the
environment. Some possi ble areas where we nay want to set such m ni nus
are: specific requirenments for financial assurance to cover closure and
corrective action, procedures on establishing a specific point of
conpl i ance, the establishnment of ground water standards, and procedures
for determning when a unit has to begin closure. Should a nationa
programincl ude m ni nuns, the Agency would wite regul ati ons so that
these mninuns would be fully enforceable by States, Federal Agenci es,
EPA, and citizens.

EPA I nvol venent in Permtting

The industry indicated that it needs to know who it nust satisfy froma
regul atory standpoi nt when both the state and EPA have roles in
permtting. The environnental community has noted concern that the EPA
woul d have no neans of addressing a draft permt it finds

i nappropriate, other then commenting on it.

V¢ are considering an alternative approach whi ch addresses both

concerns. EPA would have the authority to approve all permts at high
risk mning facilities. W would devel op regulations that define a

high risk facility. For all other permts, the Agency may review and
comment on the permt and the State nust address all of the Agency's
concer ns.
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ATTACHMVENT B
U S EPA Mne Waste Policy D al ogue conmttee

July 25-26, 1991
San Francisco, California

ELEMENTS OF A STATE M NI NG WASTE PLAN

Li sted bel ow are the programel enents that the PDC work group suggests
shoul d be addressed in a State Mning Waste Plan. This is intended to
be a conplete list, that is, both those necessary for initial plan
approval and those other elenments that states nust add in order to

mai ntai n program approval . The exanpl es provided with sonme of the
elenents are neant to illustrate types of requirenments, not to indicate
specific policy choices or directions. As the work group di scussed
these item it becane clear that people' s opinions regarding which
itens shoul d be deened the m ni num necessary for plan approval (i.e.,
"critical to plan approval) are directly related to the scope and
content of the requirenents.

The State Pl an Shoul d:

1. ldentify all State (including point of contact), Federal, regional,
and | ocal agencies that are responsi ble for inplenmentation of various
conponents of the State Plan and descri be the procedures for addressing
coordination and integration of the program

(The WA M ne Waste Task Force endorsed the concept of a single point
of contact. to enhance coordination. The WAA di d not advocate that
states should centralize authority under this concept. Instead, the
single point of contact would act as a "tour guide not a traffic cop."
At the sane time, states where mne waste permtting was centralized
were no~ prohibited under this concept from maintaining that

organi zation.)

2. Describe each agency's statutory and regulatory authority to
inplenment its responsibilities under the State Plan on Federal, State
and private lands within the State's borders.

3. Describe each agency's existing or planned procedures for
i npl enenting the authorities (organizational and functional structure
and resources).

4. Address the regul atory nechanisn(s) (e.g., permts, approvals,

proj ect authorizations or other enforceable instruments) that the state
intends to use to authorize t~e operation of new units and to require
conpl i ance and~or cl osure of existing units.

5. Describe the means by which the state will carry out the techni cal
programrequirenents and develop permt conditions (e.g., perfornance
standards, design standards, closure requirenents, characterization,
ground water nonitoring reporting).
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6. Provide for: public participation in State Pl an devel opnent and
programactions (e.g., initial approvals, significant nodifications, or
where applicable renewal s of permts,

application, closure, post closure and whistlebl ower protection) prior
to significant nodifications to or renewals of State Plans; opportunity
for citizen suits; and provision for citizen-access to informati on and
dat a

7.- Address- the activities each agency will use to achi eve conpliance
with the State Pl an.

| nposition of financial or other penalties related to financi al
assurance requiremnents.
Reporting

8. Describe how the agencies would carry our corrective action or
remedi ati on when violations of trigger |evels have occurred.

10. Describe the manner in which waste mnimzation/pollution
prevention are bei ng addressed.

11. Describe the programinpl enentati on schedul e i ncl udi ng any

nodi fications in statutory and regul atory requirenents, and

i ncorporation of the non-critical elenents. Al so, describe what
phasing, if any, the State nmay undertake for low risk type of m ning
oper ati ons.

211\ 07\ 06- 053a. das
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ATTACHVENT C

To: Policy D al ogue Comm ttee Workgroup No. 2 Menbers

From R chard D. Andrews, WGA M ne Waste Task Force Consul t ant
Dat e: July 18, 1991

Subj : Material for PDC Workgroup No. 2

Attached are sone suggested draft materials for use in discussion of
t he PDC Wor kgroup No. 2.

Il lustrative Charts and Tabl e

Attached are several flowcharts which nmay help to illustrate the
various scenarios federal oversight and state/federal enforcenent
rol es.

(NOTE: CHARTS ARE NOT | NCLUDED ON ELECTRON C VERSI ON)

Chart A EPA Audits of State Prograns
This chart illustrates the process of EPA audits and the
response of states in the event that program deficiencies
are found in the audits.

Chart B:. EPA Enforcenent of State Permts (after state issuance)
This chart presents the circunstances I n which EPA coul d
take enforcenent actions on a state permt. It also
i ndi cates EPA enforcenment of permts issued by EPA in
partial or non-prinmacy state.

Chart C EPA and State Roles In Permt |ssuance
This chart gives the sequence of events associ ated with EPA
involvenent in permt applications and issuance. It should
be noted that the WHA Task Force assunes that the nornal
circunstance will be that EPAis not involved in routine
permt application and i ssuance natters. However, in the
defined triggering events, EPA nay becone involved. The
final permt condition and issuance decisions still reside
with the states. In finalizing this chart, it mght be
useful to insert public input blocks.
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Chart D State Mning Waste Managenent Pl an Devel opnent Process
This chart provides the decision, devel opnment and appr oval
process for a state plan to reach inplenentation and EPA

approval so that it can be federally enforced. It is
descriptive of the WA Task Force recommendati ons as of
April 1990.

Tabl e of EPA and State Rol es:

I n support of the last question posed by the PDC and
formul ated by Keystone is a suggested table. This table is included
for the use of the PDC workgroup and perhaps the full PDC. This is a
table (matrix) with EPA and state roles presented for several different
possi bl e situations involving conditional full, conditional partial,
unapproved, non prinacy seeking, partial wthdrawal s and full
wi thdrawal of program Gven are the possible effects on state permts
and the recomrended division of responsibilities of the state and EPA
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U S. ENVI RONMENTAL PROTECTI ON AGENCY
M NE WASTE PCLI CY D ALOGUE COW TTEE
MEETI NG SUMVARY

Sept enber 5, 1991
Charl eston, South Carolina

| NTRODUCTI ONS AND GENERAL DI SCUSSI ON

The facilitator opened the nmeeting by wel comng the Coomttee nenbers
and noting that there would be tine for public conment at the end of
t he day.

Next, the facilitator noted that work group neetings had been held the
previous day as agreed at the San Franci sco neeting. He expl ai ned that
the work group neetings do not fall under the Federal Advisory
Commttee Act (FACA) since decisions were not being nade. However, the
PDC had deci ded to have themopen to the public. The facilitator then
expl ained that the najority of this PDC pl enary session woul d be
devoted to summary presentations of the work group discussions. Thus,
this neeting summary reflects the summary pl enary di scussion, not a
detail ed summary of the previous day's work group di scussions.

The facilitator noted that each work group summary and di scussi on woul d
be approxi mately 45 mnutes | ong and should focus on key points from
the work group discussions. The facilitator asked the PDC nenbers to
focus their questions on the issues which were discussed within the
smal | groups and to refrain from addressing i ssues which had not yet
been addressed by the work groups. To assist in devel opi ng the agenda
for the next nmeeting, the facilitators noted that they woul d be
tracking critical questions, issues and |inkages which arise during the
di scussi ons.

Bef ore beginning the presentations, the facilitator addressed the issue
of the relationship of the Policy D al ogue Commttee (PDC) to
Congressional activities. He noted that there were several hearings on
rel ated i ssues scheduled in the next week. At previous PDC neeti ngs,

t he nenbers had agreed that menbers and alternates woul d not be
constrained i~n their activities in other fora. It was acknow edged
that PDC nenber's statenents nmay be of a different character and
content on the HIIl than have been nade in the PDC process. However,
the facilitator cautioned that it would be harnful to the trust

rel ati onshi ps whi ch have been established within the PDC if people
characterized views of other nmenbers as they relate to issues in front
of the PDCin a public setting. Fromthe resulting discussion, it was
determned that it would be appropriate to quote PDC m nutes, however,
nmenbers shoul d avoi d characterizing the degree of support by the other
PDC nenbers. The facilitator ended the di scussion by asking that if PDC
nmenbers hear a statenent about PDC di scussions with which they are
unconfortabl e, they shoul d speak to that individual directly or one

of the Keystone facilitators so that the situation it can be clarified.
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WRK GROP SUWARI ES

Requl at ory Mechani sns

The states were the lead interest group for the regul atory mechani sm
wor k group. They prepared a di scussion paper which outlined severa
different regul atory nechani sns whi ch coul d be used.

As a preface to their discussion, the work group felt it was inportant
to note that the options presented and di scussed were not nutually
excl usi ve nor exhaustive. The different options considered were:

A Miltiple permts and agencies;
B. Single permt, one agency;

C RCRA naster referencing permt - one permt lists all RCRA aspects,
singl e coordination point, nultiple agencies issuing permts;

D Integrated Federal and State Permts;
E. RCRA Subtitle Basis for Regul atory Mechani sns; and

F: Urbrella permt - one permt lists all aspects related to mning
wast e program (i ncl udes non- RCRA aspects), multiple agencies, single
coordi nati on poi nt.

In their discussions, the work group only considered options A, B, C
and F. The focus of their discussion was to identify the positive and
negati ve aspects of each option. To facilitate their discussions, they
nmade the foll ow ng assunpti ons:

A state mne waste programexists

The state program addresses the gaps in regulatory authority and has
the required el ements

To guide their evaluation of the options, the group established a set
of factors to use. They are as foll ows:

- Oversi ght

- Accountability
-Public I nvol verent
- Techni cal Expertise
-Efficiency
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-Conpatibility with Established Prograns

- Cost

-Qarity of Process

-Mul ti-medi a/cross nedi a

- Agency Coordi nation

-Intrastate Communi cation (consi stent policy)

As a mechanismto understand the distinctions between each of the
options, the work group created a chart |isting each option on one axis
and the factors on the other (see chart in Appendix A). Pluses equal ed
a strength, zero equal ed neutral and m nuses were weaknesses. The

m nuses were seen as weaknesses, but did not nmean an option was

unwor kable. If the group had time, which they did not, they had
intended to go back and consider nmeans to address those probl ens. The
chart was not a matrix to be used to select the "best"” option, but was
seen as a neans to clarify the differences between the options and to

i ncrease understandi ng of them

The work group did not select a preferred option. In closing, they
reiterated that there were other pernutations to consider. They al so
noted that the work group did not get a chance to discuss the RCRA
subtitle basis for addressing mning waste nor were they able to
address fornmats for permts or state federal relationshi ps which they
felt was addressed in elenent 1 of the State Plan H enents (see

Appendi x B).

I n the ensui ng di scussion anong the PDC nenbers, further explanation
was desired regarding option F which includes non-RCRA permts. It was
clarified that the RCRA aspects related to a national mne waste
programwere included as were non-RCRA permts which were related to a
mne and its operation. Several other questions were raised which had
not been addressed yet by the work group. These included, where does
site-specific authorization becone appropriate, timng of permts and
the difference between new and exi sting programand how t he differences
woul d be addressed in the regul atory mechani sm

Enf or cenent

The lead interest group for the enforcement work group were the federal
agencies, specifically EPA The EPA staff prepared a di scussion paper
which identified nine issues associated with enforcenent. It was noted
that the discussion paper prepared was not inclusive and was a vehicle
to stinmulate discussion. A though the work group's task was
enforcenent, they did not specifically address the state plan approval
process or enforcenment on federal |ands. They felt that these issues
shoul d be addressed by separate work groups or at subsequent sessions.

In the tine available, the work group focused their discussion on four
I ssues:
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1. For a state mne waste plan to be eligible for Federal approval,
whi ch el enents nust be i ncl uded?

2. Wen shoul d the federal governnent get involved in permt
enf or cenent ?

3. Does State law operate in lieu of federal lawin States with only a
partially approved State Pl an?

4. What is the extent to which permts issued by the States can serve
as shields to federal enforcenent?

El enents of a M ne Waste Program

For the first issue discussed, the issue paper identified the follow ng
el enents as potential requirenents for State M ne Waste Prograns:

State authority to obtain access to any site subject to mne waste
regul ati on.

State authority to collect information fromowner/operators to
determne whether site is regulated or to eval uate conpli ance.

State admnistrative order authority to inpose penalties?
AGvil judicial order and penalty authority
Oimnal sanctions

Wien faced with outstanding violations, the authority to link permt
approval and bonding requirenments to correct violations.

Public participation

The work group considered these elenents as well as other additiona
factors. Two specific issues were discussed in greater detail: access
authority and admnistrative penalty authority.

The work group noted that access authority is essential to an
enforcenment program It was observed that access is not generally a
probl em However, it was observed that with an i ncreased enforcenent
effort, access could potentially beconme a problem |~ access becane a
problem the use of a cessation order was suggested as a possible
solution. Ghers in the work group were concerned that such a proposal
would result in a stricter approach to access in the mne waste program
than is currently in RCRA Subtitle C
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They questioned the need for a stricter approach and were concer ned
about the inplications for RCRA Subtitle C

State representatives expressed concerns about including admnistrative
penalty authority on the list of required programel enents. It was
noted that nost states do not currently have authority to assess
penalties on the admnistrative level and are not likely to be able to
obtain such authority. To assess penalties, they nmust pursue the
judicial route. However, it was noted that as a practical matter, the
threat of civil penalties usually provides sufficient incentive to
force violators to enter into voluntary settlenments. At the federal

| evel, admnistrative penalties can be assessed under RCRA Subtitle C
It was al so noted that Col orado, New Mexico and a few other states do
have admni strative penalty authority as well as civil penalty
authority against officers and directors of conpani es. Some work group
menbers stated that admnistrative penalty authority should be required
as a part of the mne waste program Qhers felt that such a

requi renent was not needed and went beyond what is currently in RCRA
Subtitle c

In a related issue, nmenbers of the work group felt that it is inportant
to evaluate a state's performance regardi ng the use of its enforcenent
authority. It was noted that having the appropriate authority is not
worth much if it is not utilized. The work group identified this issue
as an area of linkage with the federal governnent's role in overseeing
a mne waste pro~ram

Federal Governnent I|nvolvenent in Permt Enforcenent

(On the second issue, "Wen should the federal governnent becone

i nvol ved in enforcenent once a state has an approved plan?," the issue
paper identified a set of factors that nay be appropriate for

eval uati ng whet her federal enforcenent action is warranted. They are:

The facility is likely to inpact a critical ecosystemor an inportant
nat ural resource.

The State has requested the federal governnent to take an enforcenent
action.

The U.S. is already taking an enforcenent action at a facility under
another statute and it is an efficient use of resources to incorporate
the violations of RCRAinto the admnistrative or judicial action.

The facility's inpact may extend across state or national boundari es.

| ssues of national precedence.
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Several nenbers of the work group indicated that this list of factors
presuned that there would be sonme formof federal involvenment in permt
enforcenent in an approved state. An EPA representative clarified that
these factors were neant to suggest certain policies that the Agency

m ght adopt with respect to their enforcenment discretion and that there
has not been any decision made within the Agency regarding the

t hreshol d question of whether there should be any federal involvenent
in permt enforcenment prior to programw thdrawal .

The work group then discussed the difficulties that woul d be
experienced regarding the definition of sone of these itens (i.e., what
is acritical ecosystem issues of national precedence).

The work group al so di scussed the potential triggers for federal
enforcenent of state issued permts. Wrk group participants agreed
that there needs to be federal authority for situations where there is
i mm nent and substanti al endangernment or where the state has requested
federal involvenent. The unresol ved question before the work group is
whet her and, if so, under what circunstances should there be additional
authority for federal action.

An environnental representative indicated that their preference woul d
be nmandatory duties for federal action in certain circunstances.
However, he indicated that environnmental representatives are interested
in pursuing the possible use of broad discretionary federal enforcenent
authorities conbined with specific nandatory triggers. Specifically, he
presented sone thoughts regarding the use of a citizen conpl ai nt
trigger which could first be nade to states and if states acted that
woul d be the end. If states did not act, citizens could petition EPA

i nvol venent, at which tinme EPA would determne if there is a "reason to
believe" the allegations and, if so, nmake a deci sion about whether to
act. Such a trigger would be separate fromany citizen suit provisions
whi ch woul d have a hi gher substantive standard for review A second
possibility presented by the environnental representative in the work
group was to allow for EPAto initiate an enforcenment action in the
context of performng program oversight functions. In discussing this
possibility the environnental representative indicated that it woul d
not be acceptable to rely solely on a system c breakdown and conpl ete
programwi t hdrawal before EPA permt |evel enforcenment is possible.

The group di scussed the possibility of narrowing either or both of the
two enforcenment triggers presented above -- citizen conplaint initiated
and programoversight initiated -- to a specific set of substantive
requirenents rather than allowing for such triggers to be related to
any or all aspects of the program However, it was clear that other
nmenbers of the work group were not yet ready to give a definitive
response to these ideas.
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State Plan - In Lieu of Federal Law?

On the third issue, "Do State Plans operate in lieu of federal |aw?,"
the work group noted that this issue arises both where partial program
approval is permssible and where it is not permssible, but the
problemis especially acute in the former. They suggested that this
problemwoul d arise in several different circunstances:

when there is a change in state | aw after program approval, or
a change in federal |aw or regul ation after program approval, or

a permt is issued which is inconsistent with an approved state
program

The latter circunstance is one in which the issue of permt shield
ari ses (see bel ow).

It was suggested that one way to address these concerns is to require
codification as a part of the approval process. Sone work group nenbers
were concerned that codification would result in the federalization of
aspects of the state mne waste programwhich are state controlled such
as water rights. Ghers suggested that a codification could take place
only for those conponents which are clearly mne waste related. hers
voi ced their concern that codification and the resulting federa

i nvol venent woul d di m ni sh the significance of state prinmacy.

State Permts as a Shield to Federal Enforcenent

The issue paper identified a nunber of factors which mght be
consi dered when determning the extent to which a state permt wll act
as a shield to federal enforcenent. They are:

Degree of EPA input into the permtting process Length of termof the
permts

Degree of financial burden placed on the permttees

Need for flexibility to quickly incorporate new regul atory requirenments
or nodify permts to adjust to changing circunstances .

The work group concluded that this question has an inportant |inkage to
the federal oversight function and thus nust be considered together. It
was al so noted that there is an inportant |ink between this issue and
an idea that was raised at a past neeting where EPA had suggested the
possibility of federal involvenent in the permtting of ~high risk"
facilities.
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Areas of Linkage

The work group also identified areas of |inkage between enforcenent and
i ssues being consi dered by other work groups. They incl ude:

specificity of technical standards regul atory mechani smfor
i npl enenti ng standards (what type of permt)

program approval process degree of oversight

public participation and citizen suit authority

As the work group concluded their discussions, they noted that the
manner in which each of these aspects interact with enforcenent wll
have to be discussed interactively. The work group did not have tine to
di scuss sanctions and citizen suit provisions.

In the PDC di scussion of enforcenent, it was suggested by an industry
representative that the admnistrative penalty authority may be a

non-i ssue. He suggested that although states have to go to court to get
penalty authority, the threat of judicial action is often used
effectively to achieve a settlenment without going to court.
Additionally, it was suggested that the issue paper assunes that EPA
w |l have the broad authority to be involved in site specific
enforcenent. He has problens with that assunption. In response, an EPA
representative reiterated that the Agency i s not presupposing broad
authority, but it does assune sonme authority beyond inmm nent and
substanti al endanger nent.

Anot her PDC nenber raised a question about enforcenent discretion. In
response, an EPA staff noted that the Agency woul d probably not be in
favor of options that included nmandatory enforcenent.

After much discussion by the PDC group as to the critical nature of
enforcenent to the entire mne waste program and questi oni ng about
whet her an enforcenment work group should be continued, it was deci ded
to have the enforcenent work group neet in Tucson. In preparation for
the neeting, each interest group is to prepare a docunment outlining
their viewof the full range of enforcenent options avail abl e.

Public Participation

The lead interest group for the public participation work group was the
envi ronnental community. They prepared an issue paper which divided
public invol verent issues into three categories: program approval,
program i npl ement ati on and enforcenent and program oversi ght. The group
had tinme to address the program approval process and several aspects of
program i npl enentati on and enforcenent. They did not begin di scussion
of program oversi ght issues.
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The work group presented a series of flip charts outlining the proposed
processes for program approval and program i npl enentati on and
enforcenent. Transcriptions of the flip charts illustrating these
processes are attached (see Appendix . As indicated, the work group
di scussed the plan approval process and was able to develop a series of
key points in the process where various types of public participation
coul d take place. The inp' ~nentati on and enforcenent process di scussed
also led to the devel opnent of key points in the process regardi ng
public participation.

At the conclusion of the work group presentation, it was noted that
conpl eteness reviews and conpl aint procedures were not discussed by the
work group. It was also noted that a nmenber of the work group was goi ng
to redraft the discussion paper so it would nore fully describe areas
that need to be addressed, how they woul d be addressed and when t hey
woul d be addressed. The work group felt that their session had been
productive and that they had increased each ot hers understanding of the
i ssues i nvol ved.

I n the PDC di scussion, an expansion on the options avail able to EPA
upon recei pt of a state plan was suggested. Three options were
pr esent ed:

Ootion A Self Certification. A state programsubmtted to EPA woul d be
consi dered automati cal |y approved upon subm ssion or shortly thereafter
unl ess and until EPA affirmatively disapproved all (or part if partial
program approval is available) of the program

Option B. Codification. EPA approval of the state programis required,
and the approval process is considered a federal rul emaki ng because it
results in the codification of state requirenents into federal |aw

Ootion C Approval w thout Codification. The standard EPA program
approval process, with or without a statutory deadline for reaching a
final decision.

The advant ages and di sadvant ages of these options were di scussed but a
concl usi on was not reached.

Additionally, a suboption of approving state prograns for limted tine
peri od was discussed. It was suggested that this suboption would be
avai |l able for any of the three options identified above. The work group
agreed that such a concept nerited further discussion.

Techni cal Program Requi renents and Permt Conditions

The lead interest group for this work group was industry. The work
group noted that the issue paper was prepared to focus di scussion
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not to present various options. The primary focus of the work group's
effort was the level of specificity which should be required for
technical criteria. The work group noted that sone el enents were nore
anmenabl e to specific criteria than others. The discussion paper also
presented three exanpl es which cover the range froma non-specific
guidance to a detailed rule; As they considered the different exanples,
concern was expressed that gui dance could be considered to be the
functional equivalent of a rule, thus elimnating the intended

di stinction.

The work group al so exam ned an inportant |inkage issue: the

rel ati onshi p between the plan approval process (the front end of the
process) and enforcenent (the back end of the process). Fromthe
different interest group's perspectives, whether the front end is
flexible or stringent is |linked to whether the back end is flexible or
stringent.

As to the specificity of standards, it was felt that perfornmance
standards are anenabl e to nore specific nunbers. The di scussion began
by exam ning surface water and air standards. Many work group nenbers
felt that existing standards could be used on a facility specific or
statewi de basis. The environnental comunity representatives did not
agree and indicated a desire for additional standards regardi ng design
and operating standards as a nmeans to achi eve greater environnental
control

For groundwater, the work group al so discussed the |inkage between
quality and quantity, but differed as to whether quantity shoul d be
consi dered .

Regar di ng conpliance nonitoring, the work group seened to feel that
there was a need for nore flexibility in the criteria due to
differences in location, design and renedi es. The work group had
general agreenent as to the inportance of nonitoring, but did not
resol ve what appropriate action levels or triggers for action shoul d
be.

In summari zing the session, it was felt that the di scussions had been
producti ve and nutual understandi ng had been enhanced. Its nmenbers felt
that the group should continue to neet and di scuss the issues before

t hem

In the PDC di scussion after the presentation, concerns about the
ability of nonitoring to assess exceedences above the standard and the
ability to prevent exceedences fromoccurring was raised. It was al so
suggested that the standards need to be as specific and cl ear as
possi bl e.

| npl enent ati on

The lead interest group for this work group was the states. They
prepared an issue paper focusing prinmarily on the resources
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necessary for state inplenentation of a mne waste nmanagenent pl an.
Thus, nost of the group's discussion focused on optional funding
mechani sns whi ch coul d be used. The work group concl uded that what ever
fundi ng sources a state used, they should be stable. Thus, they
recommended that such sources shoul d be outside of the control of the
state |l egislatures. The work group al so concluded that the federa
governnent should not require specific funding sources in its plan
approval process. The work group di scussed all twenty-one sources
identified in the i ssue paper (see Appendix D for a conplete list).
Fromtheir discussion, they identified four which they deenmed the nost
desirabl e. TheY are:

federal programgrants and contracts fixed application fees annua
i cense fees general fund revenues

The work group found the other sources to be |less desirable for a
variety of reasons such as reliability and Political inplications.

The work group al so briefly discussed sonme of the elenents identified
for organi zati onal procedures and structures which could be included in
a state plan.

During the PDC di scussion, one of the environnental community
representatives who had been a nenber of the Inplenmentation work group
added that royalties and fees on | ocatable and | easabl e mneral s shoul d
be included as a source of revenues. In response, others in the work
group felt that these royalties and fees were not within the RCRA focus
of the PDC

NEXT STEPS

The next neeting of the PDC is schedul ed for Tucson, Arizona on Cctober
21-23, 1991. The PDC nenbers decided that the foll ow ng work groups
will neet: Enforcement, Public Participation, Technical Standards,
Regul at ory Mechani sns and | npl enrent ati on Procedures and Enforcenent.
The I nplenentati on Procedures G oup will now address the issues
associated with Partial/Conditional Approval. The work group neetings
w Il begin on the evening of Cctober 21 from7:00 p.m to 9:30 p.m
They will continue work from8:00 a.m until 3:00 p.m on Tuesday,
Cctober 22. From3:30 p.m until 5:30 p.m, the PDCw Il neet in

pl enary session. On Wdnesday, Cctober 23, the PDC will begin in

pl enary session at 8:00 a.m and adj ourn at noon.

To facilitate the discussions by the Enforcenment Subcommttee, it was
deci ded that each interest group will prepare an options paper that
will identify a range of enforcenent options, including options that
the interest group does not necessarily support, but provides their
vi ew of the possible range of options. These option
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papers should al so attenpt to address the interplay between enforcenent
and th federal role in state permt issuance and program oversi ght.

The PDC al so decided follow ng dates for future sessions. The
followi ng dates were identified:

Decenber 9-10
Washi ngton, D.C
January 22-24

Location to be determ ned.
Tour on the 24th i f schedul ed.

PUBLI C GOMMVENT

The facilitators asked if there were any nenbers of the public who
w shed to comment. Wth no one requesting to make a statenent, the
meeti ng was adj our ned.
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U. S. ENVI RONVENTAL PROTECTI ON AGENCY
M NE WASTE POLI CY DI ALOGUE COW TTEE
MEETI NG SUMVARY
DRAFT

Cct ober 21-23, 1991
Tucson, Arizona

MONDAY, Cctober 21, 1991

The nenbers of the Policy D al ogue Commttee (PDC) net informally to
recei ve an update on recent Congressional activities of the House
Subcomm ttee on Transportation and Hazardous Material s whi ch have

i nvol ved sone PDC nenbers and may i nfluence the agenda of the PDC
Steve Barringer and Don Gstler, who are involved in the Congressi onal
process, briefed the PDC. They noted that the Congressional neetings
arose as a result of the hearings held on Septenber 12, 1991 before the
Subcomm ttee. Those who testified were invited to attend a neeting with
Congressional staff to provide input on a mne waste provision to be
included in a proposed RCRA bill. Subcommttee Chairman Swi ft hopes to
introduce a conplete RCRA bill by Thanksgiving, thus, the group has a
short time period to provide input. The Congressional staff

acknow edged the PDC and said they woul d wel cone i nput fromthe PDC
The next Congressi onal neeting has been schedul ed for Cctober 29 and
30.

After the briefing, the facilitator asked the PDC nmenbers how t hey
wanted to proceed given the existence of the Congressional process. In
the plenary session, nmenbers di scussed the advant ages and di sadvant ages
of linking the two processes. The neeting concluded with the various
interest groups stating they needed to caucus anong thensel ves. The
deci sion of how to proceed woul d be nmade the foll ow ng norning.

TUESDAY, Cctober 22, 1991

The facilitator wel comed everyone and thanked Norm G eenwal d for naki ng
the arrangenents for the Magma Copper M ne Tour. He then noted that
based on di scussions with representatives fromeach caucus, the PDC
woul d be neeting in three work groups: enforcenent (including public
participation and state/federal relations), technical standards, and
scope of the program The public was wel coned to attend the work group
nmeetings as observers. The facilitator also noted that an opportunity
for the public to comment on the discussions would be provided at the
end of the day and at the close of the plenary session on V¢dnesday.

VEEDNESDAY, COctober 23, 1991

The pl enary session began with brief reports fromeach work group on
their efforts. Before the reports were given, the facilitator suggested
that Keystone Center staff begin taking draft docunents prepared for
the PDC neetings and assenble theminto a "white paper."” The purpose of
this draft paper would be to begin the process of building a docunment
whi ch coul d be issued by the PDC if nenbers so desired. The creation of
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such a docunent woul d address the concern expressed regarding the fact
that various versions of draft docunents had been created, and m ght be
msinterpreted as representi ng PDC agreenents. The draft docunent woul d
clearly state that it is a draft and does not reflect a consensus of
the PDC. The PDC agreed that Keystone Center staff should prepare a
draft docunent.

Techni cal St andards

The Techni cal Standards Wrk Goup reported that they continued to
proceed through the docunent prepared for the Charl eston neeting. The
work group identified areas of potential agreenent as well as areas
that needed further discussion. The docunent will be revised to reflect
the work group's input and will be reviewed in greater detail at the
next neeting.

Scope of Program

The Scope of Program Wrk QG oup di scussed whether the follow ng areas
shoul d be included within a mne waste program active mnes, inactive
units at active units, abandoned mnes, remning, and federal |ands. A
sunmmary of the work group's discussions will be incorporated into the
whi t e paper.

Enf or cenment

A major focus of the Enforcement Work Group's discussion was on the
federal role in enforcement and permtting. Additionally, the group
consi dered what the citizens' role in enforcenment and permtting woul d
be. Each interest group identified their worst case scenario. The work
group then expl ored options which would satisfy these concerns. The
work group felt that their discussions were productive. Numerous issues
had been aired, however, they were not at a stage to begin putting
recomrendati ons on paper. They felt that another neeting prior to the
Decenber neeting woul d be producti ve.

Next Steps

The facilitators clarified that they would consult w th PDC nmenbers as
they prepared the white paper as well in the preparation of the
agenda for the Decenber neeting. At this point intime, the intent is
to continue with the sanme three work groups: enforcenent, technica
standards and scope of the program

In terns of the Congressional process, it was concluded by the PDC
menbers that it would not be appropriate for the PDC to be drafting
position papers. It was felt ideas generated through the PDC woul d
inevitably enter the Congressional process through the individuals

i nvolved in both processes, but, that it would be i nappropriate for the
PDC to take any formal positions regardi ng the Congressi onal process.
~n keeping with the PDC groundrules, the facilitator cautioned the PDC
menbers involved in both processes to be careful not to characterize

ot her groups' positions
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Publ i ¢ Comment

JimCOowher fromthe Bureau of Indian Affairs asked if the PDC s
di scussion included Indian |ands and if so, asked if there shoul d be
representatives fromthe Bureau and Indian tribes at the tabl e?

Next, Mbon Homfromthe Bureau of Land Managenent (BLM noted that he
does mne plan reviews for Indian |ands. He wanted to know how t he PDC
efforts would interact with the BLMs process.

In response to these questions, it was noted that Indian |ands are
consi dered within the context of the PDC discussions. It was observed
that the Departnment of Interior which has responsibilities for Indian

| ands has one representative at the table who represents all Departnent
of Interior interests including Indian |and concerns.

Last, John CGraynon fromthe Department of Interior Ofice of
Environnental Affairs spoke. He noted that it is his role to feed
information to the Forest Service and Bureau of M nes representatives
to the PDC to assist themin identifying issues for all DA |ands

i ncl udi ng I ndi an | ands.

Wth the conclusion of the public comment period, the neeting was
adj our ned.
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U S. ENVI RONMENTAL PROTECTI ON AGENCY
M NE WASTE PCLI CY D ALOGUE COW TTEE
MEETI NG SUMVARY

DRAFT

January 22, 1992
Ol ando, Florida

The facilitator wel coned everyone and noted that the agenda for the
meeti ng woul d evol ve t hroughout the day dependent upon the needs and
desires of the PDC nenbers. He also noted that at the end of the day
there woul d be an opportunity for public comrent.

Before turning to Matt Straus fromEPA for a few opening renarks, the
facilitator explained that the Decenber neeting had been cancell ed due
to the schedul i ng demands of the Congressional activities on mne
waste, "the Swift Process,” which has invol ved nany of the PDC nenbers.
He noted that the Wiite Paper which had been nailed to PDC nmenbers and
alternates prior to the nmeeting had been prepared at the request of the
PDC at the Tucson neeting. The Wiite Paper is a conpilation of
materials previously prepared by PDC nenbers at and for previous
meetings. How the docunent shoul d proceed was noted as being a topic on
the agenda for this neeting.

Matt Strauss, Acting D rector Waste Managenent D vision Ofice of Solid
Waste, US EPA, began by thanking Jereny Graft of Florida' s D vision of
Resour ce Managenent and the Fl orida Phosphate Council for arranging the
previous day's tour to the Central Phosphate Mning District. He felt
that it had been very informative for those who attended. Strauss then
told the PDC that the Agency feels that the Olando neeting is a
turning point for the PDC process. He felt that there were severa

itens which needed to be di scussed. They were:

-status of the Swmift process, that relationship between the Swift
process and the PDC and the renewal of the PDC s charter;

The Wiite Paper: is it still a desired product for the effort?: Wo
shoul d draft it?;

the federal |and paper prepared by the federal |and nmanagenent
agenci es; and a di scussion of scope of a federal mne waste program

In closing, Straus noted that after this neeting the EPA PDC nenbers
felt they need to go to senior managenent to provide themwith a
statute report on PDC activities.

As noted in the earlier comments, all those present felt it was
inportant to update PDC nenbers on the current status of the Swift
negoti ations. Before turning the floor over to the PDC nmenbers who had
participated in the Snift process, the facilitator provi ded sone
background on the Swift process. He began by noting that the
relationship of the Swift process to the PDC had been di scussed at
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Tucson. At that tinme, the PDC nmenbers had agreed to keep the two
processes separate. Despite that separation, he observed that there is
overl ap i n nenbership between the two groups. The Swift group consists
of four industry representatives (Steve Barringer and Dave Kinball from
the PDC), 2 state representatives (JimJoy and Don Gstler fromthe

PDCO), and four environmental representatives (Dave Lennett, Phi

Hocker, Tom Gal | onay and Paul Robi nson).

The Swift group nmet several tines through Novenber and Decenber with
Congressional staff present at the session. The group attended to be
educat ed about the issues, thus, they asked primarily clarifying
questions. Since the Decenber 10 neeting, the Congressional staff have
nmet on a one-on-one basis with each of the interest groups. At this
point, the staff have not yet nmade their cut on | egislative | anguage.
Fromtheir perspective, the process is still on-going.

Fromthe facilitator's perspective, those in the Sw ft process had nade
progress in their discussions, but hit a major hurdl e when they
approached the discussion of scope of the program He noted that

w t hout agreenent on scope, many in the Swift process were not wlling
to continue to discuss other aspects of mne waste | egislative package.
It appears that the Congressional staff are considering how to proceed
totry to cone to sonme closure on the scope issue.

Menbers of each interest group, the environmental comunity, the states
and the industry, then presented their assessnent of the Swi ft process.
It was agreed to by all that the process has not been "swift", the

di scussi ons have been undertaken in good faith and have been quite

hel pful in increasing everyone's understanding of the issues. They
concurred that scope of the programis clearly a major issue that needs
nore di scussi on.

Federal Lands

Next, the PDC nmenbers reviewed the Federal Lands paper which had been
prepared by the Forest Service and Departnment of Interior
representatives in the federal delegation. Lynn Sprague of the U S
Forest Service briefly sumrari zed the paper and distributed an

addi tional handout. (See Attachment A). He enphasized that the federal
| ands, the public donain | ands, are responsible for a significant
percentage of total mneral developnent in the United States. Sprague
felt that the overall question to be considered on federal land~s is
"What their relationship will be to the states and EPA?"

The paper contained a series of recomrendations for the PDC to endor se.
They are as foll ows:

Primacy States

Federal |and managenent agenci es should participate in the devel opnment
of State M ning WAste Managenent Prograns.

* Federal |and nmanagenent agenci es should participate with the EPA in
t he approval process for State M ning Waste Managenent Pl ans that
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affect their responsibilities, with concurrence authority to assure
that the State prograns are sufficient to neet statutory nandates.

* The devel opnent of MJUs anong the States and rel ated Federal |and
managenent agencies in line with existing practice shoul d be provi ded
for in any Federal m ne waste program

Non- Pri macy States

The EPA assunes oversight of mning waste nanagenment prograns on
Federal | ands.

* The EPA defers the mning waste prograns to appropriate Federal |and
nmanagenent agency and incorporates the exi sting mne waste prograns on
Federal lands into the programfor nonprimacy States.

Sprague noted that for prinmacy states, the overall thrust of the
recomendations is to pronote cooperation between EPA the states and
the federal |and nanagenent agencies in the devel opnent of state m ne
wast e managenent plans. It was clarified that this role applies
specifically to federal lands. In the ensuing discussion, PDC nenbers
fromboth environnental and i ndustry observed that the concept of
cooperation nade sense but expressed concern about the possibility of
"dual nasters.” It was also noted by several nenbers that the use of
MU s al ready occurs. It was then suggested by sone that continued use
of such a practice would not require legislative or regulatory action
t hus, does not need to be addressed by the PDC

Additionally, concern was expressed about the proposed deferral of EPA
authority to federal |and nmanagenent agencies in non-prinary states. It
was suggested by a PDC nenber that this had the potential to result in
confusion for citizens and industry as to who had the | ead

responsi bility. The discussion concluded w thout any agreenent as to
what the PDC woul d endorse on the issue of mne waste regul ati on on
federal |ands.

Scope

The next issue of discussion was the scope of the program As noted
earlier, scope issues had not been resol ved during the Swi ft process.
The question of scope had al so been di scussed previously by the PDC At
that time, PDC nmenbers thought that it seened prudent to revisit the

i ssue.

The PDC s initial discussion of the scope of the programbegan with the
states' proposal to have the scope of the mne waste programi ncl ude
what they labelled as "regul ated nmaterials" i.e. all nmaterials which
have a potential to pollute would be regul ated. This approach is not
constrained by a traditional definition of waste. The di scussion of
scope of the programat this neeting revisited the "regul ated
materi al s" proposal. The resulting discussion focused on the

i nplications of various scope/regulated naterials options. After a

t hor ough di scussi on of the issues, the PDC nenbers deci ded to take the
State representatives who had contri buted nmuch to the discussion to
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devel op a paper outlining their proposed approach. They agreed to draft
such a piece for further use by the PDC

In addition, the PDC nmenbers decided to authorize a representative
subgroup to neet, if it seened appropriate, to further discuss the
scope of the programprior to the next PDC neeting. If the subgroup
neets, the result~ o~ their efforts would be presented to the PDC at
t ~e next neeting.

Charter Renewal

The last itemidentified by Matt Straus was the question of renewal of
the PDC s charter which expires in April 1992. The PDC nenbers deci ded
that the charter should be renewed since that woul d provide the PDC
wth maxinumflexibility in terns of future direction.

Next St eps

The next PDC neeting was tentatively scheduled for April 7-8, 1992 in
Washi ngton, D.C

The facilitator then asked if there was any public comment. No-one
requested to speak, thus, the neeting was adj ourned.
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ATTACHVENT A
| NTRODUCTI ON TO FEDERAL LANDS

- Total U S. |ands
2.3 hillion acres

- Lands dispersed by the U S since 1781
1.1 billion acres

- Lands still owned by the U S.
0.7 billion acres

- Metallic mneral production (1988)
65%
MAJOR LAWS AFFECTI NG M NI NG
National Environnental Policy Act of 1969 (NEPA)

Conpr ehensi ve Envi ronnent al Response, Conpensation, and Liability Act
of 1980 (CERCLA)

d ean Water Act Amendnents of 1972 (CQM)
Resource Conservation and Recovery Act of 1976 (RCRA)
Federal Land Policy and Managenent Act of 1976 ( FLPMA)

Nati onal Forest Managenent Act of 1976 (NFMA)

FLPMA AND NFMVA REQUI REMENTS

Manage BLM and NFS | ands for sustained yield and nultiple use-- e.g.
to manage mneral devel opnent considering its inpacts on other
conpeting uses.

- Manage BLM and NFS | ands in coordi nation with public opinions and
other Federal, state and | ocal requirenents, as long as those require-
I nents are consistent with goals and objectives nandated by FLPNVA or
NFVA.

AGENCY RESPONSI BI LI TI ES

Federal |and managenent agencies within the Departnments of Agriculture,
the Interior, Defense, and Energy are trustees of the Federal |ands.
They have the authority and responsibility to nmanage | ands under their
respective jurisdiction in conpliance with NEPA, RCRA, CERCLA, COWMA
etc.
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PRI MACY STATES

Federal |and managenent agenci es should participate in the
devel opnment of State M ni ng Waste Managenent Pl ans.

Federal |and managenent agenci es should participate with the EPA in
t he approval process for State M ning Waste Managenent Pl ans that
affect their responsibilities with concurrence authority to assure
that the State prograns are sufficient to neet statutory nandates.

The devel opnment of MU s anong the States and rel ated Federal | and

managenent agencies in line with existing practice should be provi ded
for in any Federal mne waste program

NON- PRI MACY STATES

The EPA assumes oversi ght on mni ng wast e nanagenent prograns on
Federal | ands.

The EPA defers the mning waste prograns to appropriate Federal |and

nmanagenent agency and incorporates the existing mne waste prograns
on Federal lands into the programfor non-primnmacy States.
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EPA M NE WASTE PCLI CY DI ALOGUE COW TTEE
Draft MEETI NG SUMVARY

February 17, 1993

| nt r oducti on

The neeting of the EPA M ne Waste Policy D al ogue Commttee (PDC) began
with introductions of the PDC nenbers. The agenda for the day was:

1) updates by each interest group on recent and current activities;

2) EPA presentation of their plans for the next 2 years; 3) review of
EPA's Wiite Paper on PDC Activities to date; and 4) discussion of the
future of the PDC

Bef ore begi nning the updates, the facilitator placed the current
nmeeting in its historical context. He noted that the PDC had not net
for over one year. Prior to the cessation of neetings in January 1992,
the PDC had net approximately every two nonths for a year. The focus of
t hose neetings had been on identifying and clarifying aspects of a
national regulatory programfor mne waste. |n late 1991 and early
1992, the focus of the states, environnmental/citizen and i ndustry
representatives' attention shifted to the |egislative arena where
Chairman Swift of the House Subcommttee on Transportation and
Hazardous Material s asked each interest group to participate in an
effort to draft |egislative | anguage for inclusion in RCRA

The Subcommttee staff did draft |egislation which was passed by the
Subcommttee but did not the full conmttee.

EPA asked that the PDC be reconvened at this tine to assess the status
of activities associated with mne waste, determne possible future
direction for the PDC and review the Wiite Paper witten by EPA
summari zi ng PDC activiti es.

Updat es

The environnental /citizen representatives noted that nuch was
acconpl i shed during the Swift discussions. They felt there was a

wi llingness to explore alternatives and nmuch communi cation occurr ed.
They noted that the resulting |egislative | anguage was based prinarily
on the States' position.

Onh other fronts, they noted that they continue to be involved in
efforts to reformthe 1872 mning law. It was noted that they felt that
sone major policy concerns are not addressed within the context of the
1872 mning | aw

They al so nentioned that they are working with individual states (New
Mexi co, Washi ngton, O egon, Col orado) who are currently revising their
m ne waste prograns. They al so noted that several individual mne
sites, specifically Summtville in Col orado, have been experienci ng
probl ens which fromtheir perspective illustrates the need for federal
oversight and enforcenent. It was also noted that the Gtizen's Mning
| nformati on Network held a neeting | ast sumrer in Mssouri where | ead
facilities were visited and infornation about m ning was shared.
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The states reported that they have only met once as a group since the
conpletion of the Swift process. At that neeting, they reviewed the
docunment prepared by the State representatives to the Swift process.
The next Western Governors Association Mning Task Force neeting is
schedul ed in the March/ April timefrane.

In addition, the states are continuing to refine their prograns as a
result of the PDC and Swi ft discussions. They are al so continuing to
inplement their prograns at new and existing facilities.

The industry representatives concurred with the others that the Swft
process had been valuable. They felt that the commruni cation which
occurred within the Swift process allowed progress to be made on sone

i ssues while the short tinme frame of the Swift process hindered efforts
on other issues. Industry nenbers also noted that both the Swift and
PDC efforts had been useful. They noted that on-the-ground efforts are
bei ng nmade to inplenent sonme of the concepts addressed by the PDC and
the Swi ft process.

The facilitator noted that the Swift process woul d not have been
possi bl e wi t hout di scussions which had preceded it. He noted that nany
participants had expressed concern about the slow pace of PDC

di scussions and that as one considers possible future roles of the PDC
participants need to renenber that the pace of discussions directly
reflects the external incentives surrounding the issues before the
Comm ttee.

He stated that facilitators have no interest in convening neetings

wi thout a clear sense of role and objective. It is up to the PDC
nmenbers and EPA to decide whether there is a future role for the PDC
that merits their time and effort.

Wi t e Paper

D scussions then shifted to the Wiite Paper prepared by EPA to
summari ze PDC di scussions to date. EPA noted that the Wiite Paper wll
i nclude the appropriate caveats that the docunent does not reflect a
consensus of the PDC. Once the Wiite Paper is conpl eted, EPA stated
that they intend to issue the docunent as an EPA report which reflects
PDC di scussi ons. They then asked the PDC nenbers whether the Wite
Paper is accurate and how it shoul d be changed.

In response to EPA's question, it was suggested by several participants
that witten comments be submtted directly to EPA Severa

participants suggested that it would difficult to give EPA genera
comrents on tone and content wi thout know ng how the Wiite Paper is
linked with future EPA actions and PDC efforts. Rather than conti nuing
to discuss the Wite Paper, EPA was asked to give their presentation on
their future plans regarding mne waste issues and the PDC

EPA Future Efforts on M ne Waste

The EPA staff began by identifying a nunber of activities which they
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intend to pursue given that they do not foresee any RCRA | egislative
activity occurring in the next year or so. They have identified three
prinmary areas of effort which assune a continued reliance on state mne
wast e prograns:

1)
Wrk with federal |and nmanagers to better coordinate prograns.

2) Provide technical information to states and | and nanagers.

3) ldentify and pursue ways to work nore directly with states to
| Nprove mni ng prograns.

Beyond these three primary areas, other efforts are underway invol ving
t he EPA water program (specifically stornmwater, non-point source
pol I ution, headwater mning initiative and federal facility Superfund
conpl i ance), technical denonstration projects and joint permtting
efforts with states (e.g., Tri State effort - WA, CR 1D).

| ncreased coordination with |and nanagers (DA, USDA EPA), has been
occurring at least in part due to the PDC and the agencies want to
formal i ze the process. A nenorandum of understanding (M) between the
agencies is currently being drafted. It is anticipated that it wil
include a lot of flexibility and will encourage the agencies to
coordinate on training, studies, and research, while providing for
flexibility in inplementation. It is hoped that the MU will be
finalized by the end of FY 1993. From EPA s perspective, they see the
coordination effort as assisting in a continuing dialogue to inprove
the existing program

The second prinmary area, technical studies, continues efforts currently
underway to fund The Western Governors Association and Interstate

M ni ng Conpact to act as a conduit of information to the states and
others. Under this category of effort, there are three sub-categories:
technical reports, technical assessnents and waste

m ni m zation/pollution prevention efforts. In the area of technica
reports, the EPA has devel oped a series of profiles on waste generation
inavariety of types of mnes (e.g., solution mneral, gold, gold

pl acer, |ead/zinc, copper and iron) and site reports of efforts to
mnimze waste currently being undertaken at specific mnes. In the
area of technical assessnents, the EPA has prepared reports on topics
such as tailings ponds design, acid m ne drainage and cyani de. Under
waste mnimzation and pol lution prevention, the EPAis examning the
feasibility of such efforts in relation to mning. They are in the
process of identifying mning operations where such activities are
occurring. They are trying to docunent these cases to share with others
who are consi dering undertaking such efforts. In this area, they see
their role as one of information di ssem nation.

Wthin the third primary area of effort, working directly with the
states, the EPA is considering the establishnent of a voluntary state
programrevi ew process simlar to that which is conducted under the
auspi ces of the Interstate Ql and Gas Conpact. The nodel calls for a
diverse teamof individuals representing industry, other states,
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environnmental groups, etc. to visit a state and review its program

using a "tenplate" or nodel state programas a basis for eval uation.

The result is a report which identifies areas of strength and weakness
and suggests changes. EPA feels that the strength of such a program
woul d be its involvenment of diverse interests and its voluntary nature.

In response to EPA's statenent of proposed efforts, the

environnental /citizen representatives noted that they agreed with a
primarily state run program However, they stressed the inportance of
havi ng a baseline for conparison and enforceability. They feel that the
EPA shoul d be devel opi ng regul ations as the neans of establishing the
baseline. They also feel that |egislation should be pursued which
woul d enabl e federal oversight and enforcenent.

An industry representati ve supported the idea of joint training,
research and studies but noted that it is inportant to involve the
states in identifying areas of effort.

The state representatives then asked for the opportunity to caucus
since they had not had a chance to consider these ideas prior to the
neeting. The other interest groups concurred and a break for |unch and
caucuses was called. The neeting reconvened at 1:45 p. m

Fol | owi ng the caucuses, the states spoke first. They identified five
main points: state |ead program technical assistance, guidance for
states, state programreview, and EPA oversight. On the first, state

| ead programas the focus of future efforts, the states concurred. They
feel it is an efficient use of resources. On the second, technica

assi stance, they wel cone such efforts. However, they are concerned
about the direction of such efforts and would like to have a role in
desi gning such activities. Specifically, they would |ike to see such
efforts be field and project oriented. On the third, guidelines for
state prograns, they are supportive. They would be willing to take the
concept back to the WEA Task Force and consider drafting such
guidelines. The fourth item state programrevi ew concept, is one that
they are willing to consider. Since many of themare not famliar wth
all of the details of the oil and gas process, they would Iike

addi tional information about the process. It is their contention that
the fifth item EPA oversight, should be mnimzed if states have the
programlead. They noted that EPA has oversight through existing
prograns related to mning under the Aean Air and dean Water Act.

The environnental /citizen representatives stated that they believe that
the mnimumfederal standards for state programapproval is a
reasonabl e approach. They suggested that the actual devel opnent of a
m ni num federal programis a constructive role for a nulti-party group
such as the PDC. They would be willing to work on such an effort if it
focused on actual rules not concepts.

The industry representatives noted that they are intrigued by the state

revi ew process and would Iike to hear nore about it. Fromtheir
perspective, it is inportant that all in interests be involved in
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devel oping a tenplate for state prograns. The industry concurred with
the states that the technical assistance efforts seened |ike a positive
direction to pursue. On a slightly different tack, they do not want any
docunments generated by the Swift process attached to the EPA Wiite
Paper .

EPA staff responded that they woul d seek and appreci ate input wherever
possi bl e on their technical assistance efforts. On the concept of
devel oping a "tenpl ate” or nodel state program they noted that they
feel that the difference In the various interests' positions is one of
specificity. They believe that everyone woul d agree to the conponents
of a state program the di sagreenents woul d occur when one tried to
define them They noted that EPA has Iimted resources and does not
want to take another year to discuss the subtleties of these
conponents. They would be willing to establish a short tinme frane for
di scussions and input but raised a question about what woul d provide an
incentive for the various interests to participate.

The discussion then shifted to a question of incentives whether they be
rul emaking oriented or legislative. The facilitator noted that the EPA
could create an incentive by stating that they woul d i ssue the

"tenpl ate" for state prograns by a certain date. The various interests
could attenpt to define such a tenplate and provide input to EPA if

t hey so desired.

A PDC nmenber suggested that based on previ ous PDC di scussi ons and sone
further el aboration, a tenpl ate/guidance for state prograns coul d be
devel oped for use by peer review groups to eval uate existing state
prograns. It was suggested that this could be done in a 6 nonth frane.
As a result of that effort and the resulting reviews, the need for
future legislative and rul emaki ng efforts coul d be determ ned.

Thi s suggestion was clarified and el aborated as consisting of three
st eps:

) ldentify the broad characteristics of a tenpl ate/guidance for state
progr ans.

2) Define a peer review process |like the | O3C process. Key aspects
include its voluntaryness and use of a diverse revi ew group.

3) lIdentify gaps which are not covered by the tenpl at e/ gui dance and
possi bly pursue | egislative or regul atory renedi es.

The facilitator then asked the PDC nenbers if they were interested in
pursui ng such an effort whether it was within the context of the PDC or
el sewhere (e.g., WA Task Force). The PDC nenbers responded favorably
with a few caveats. The inportance of alimted tinme frame was
stressed as well as the need for EPA to provide assurance that they
woul d i ssue the tenpl ate/ gui dance by a certain tine. They al so noted
that it was quite likely that a consensus woul d not be reached on sone
of the issues but it was worthwhile to continue discussions for a
l[imted tinme. The final input to EPA could include mnority opinions.
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The neeting concluded with the following identified as next steps to be
pur sued:

EPA will draft a concept paper outlining the proposal to develop a
tenpl ate and vol untary, peer review process wthin a week or so. The
draft concept paper will then be distributed to PDC nenbers for
revi ew and conmment.

Wil e cooments are bei ng sought. PDC nmenbers will seek out
information about the | O3C process and EPA will take the idea back to
its managenent for consideration.

EPA will put together a proposal for a procedure to devel op the

tenpl ate and state programrevi ew which will include a clear
statenent of goal for the process, tineline, and address the issue of
resources for the neetings and subsequent peer review process.

Based on EPA s proposal, PDC nenbers can deci de whether they want to
participate or not.

(On a piece of unfinished business fromearlier in the nmeeting, PDC
nmenbers were given until March 15 to give EPA commrents on the Wiite
Paper. EPA stated that prior to determning next steps regarding the
Wi te Paper, they would notify PDC nmenbers.

The facilitator asked if any of the observers w shed to nake a
statenent. No one requested to speak. The neeting was adjourned.
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UN TED STATES ENVI RONVENTAL PROTECTI ON AGENCY
WASH NGTON, D. C. 20460

March 12, 1993

CFFl CE OF
SALI D WASTE AND EMERCGENCY RESPONSE

VEMORANDUM

SUBJECT: Procedural Approaches to Devel op a Tenpl ate and Conduct
State Reviews

To: Representatives of the Policy D al ogue Conmttee on
M ni ng
FROM Matthew A Straus, D rector

Wast e Managenent Divi sion

| nt r oducti on

As a result of the last neeting of the Policy D al ogue Commttee on
Mning (PDO, held on February 17, 1993, the U. S Environnental
Protection Agency is seeking the views of the PDC participants

devel opnent of a "tenplate", which would identify the critical elenents
of a state mning waste program EPA is al so seeking PDC input for the
devel opnent of a programto review existing state m ning waste prograns
by conparing those prograns agai nst the tenpl ate.

The purpose of this paper is to discuss two possible procedural
approaches on how the tenplate coul d be devel oped, as well as a

proposal for the conduct of state programreviews. (It should be noted
that while we are requesting your views, we are al so seeking input from
the new Admnistration. If we get additional direction, we will let you
know. However, in order for us to nmake a decision quickly, we would
request your views by April 2, 1993. )

Tenpl at e Preparation

The first approach woul d have a subcommttee of the PDC devel op the
tenpl ate. The PDC has hel d a nunber of discussions regarding critical
state programel ements. Alist of those elenents can be found in the
nmeeting notes fromthe Tucson neeting. At that meeting the PDC broke up
into working groups to further discuss the details of each conponent.

G her approaches have been di scussed at PDC neetings and al so nerit
consi derati on.

Thus, we believe that there is a considerable body of nmaterial the PDC
could use to devel op the tenpl ate.

The PDC woul d first need to determne how a tenpl ate can be devel oped
whi ch acknow edges that there are many alternative nmeans of achieving
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envi ronmental goals. Further, the PDC shoul d di scuss how the use of the
tenplate in conducting state reviews should affect the nature and
make-up of the tenplate. The goal of the state programreviews wl|

al so need sone di scussi on.

Under this approach, the PDC would create a subcommttee with
representati ves fromeach of the interested parties who will be charged
wi th devel opi ng the tenpl ate. EPA acknow edges that the tenplate nmay
include mnority opinions, but every effort should be nade to reach
consensus on the tenplate. The subcommttee should neet two tinmes and
then report back to the full PDC. The first meeting is expected to be
held in the Spring, with the second neeting being held six weeks |ater.
Ohe nonth after the last neeting of the subcommttee, a draft of the
tenpl ate woul d be presented to the PDC for approval. This process
shoul d concl ude by approxi mately Septenber, 1993. After this action,
the PDC woul d cease its operations. Under this approach, if the
subcommttee or the PDC fail to develop a tenplate, the EPA will

conpl ete devel opnent of the tenpl ate based on PDC i nput to date.

An alternative approach to PDC devel opnent of the tenplate is that the
docunent entitled, "WAA Recommendations for a M ne Waste Regul atory
Programi, be utilized as the tenpl ate. ! Thi s docunent was devel oped and
approved by the M ne Waste Taskforce of the Wstern Governors

Associ ation in Decenber, 1989. The use of the WA docunent woul d al | ow

us to begin the state review process very qui ckly.

It is also feasible that some variation or conbi nation of the two
appr oaches noted above coul d be used for tenpl ate devel opnent. It
shoul d be enphasi zed that EPA has not decided on a preferred approach.
EPA is coomtted to assisting in funding of tenplate devel oprnent
activities to assure active participation of all the interested
parties.

State Program Revi ews

The Agency believes the nost effective neans of inplenenting the review
process is through a grant, which would fund an organi zation to fine
tune the revi ew procedure, coordinate reviews, assure participation of
all parties, and prepare final reports. These reports woul d not be EPA
docunents; rather they would reflect the positions of the review
participants. W believe that a procedural approach simlar to one
underway with the Interstate Gl and Gas Conpact Comm ssion (10300
could be used to review state m ning waste prograns.

As noted in the last PDC neeting, EPAis currently assisting in the
devel opnent of state programreviews through a grant with the | OGCC

!As we di scussed at the PDC neeting, the state/ EPA
rel ati onshi p woul d not be included in the tenpl ate since we woul d
only be defining a state mning waste programtenpl ate. HoWever,
the tenpl ate should address the state/federal |and nanagenent
agency rel ationshi p.
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| OGCC first devel oped a gui dance docunent identifying the critica

el enents of state oil and gas explorati on and devel opnent waste

regul atory prograns. This docunment, which is currently undergoing the
first of a regular series of reviews and revisions, is used as a
tenpl at e agai nst which an existing state programis evaluated. | O3CC
works with its nmenber states, and a multi-interest group advisory
commttee, to choose states for review, select the nenbers of the
review commttee, consider changes to the review process, and

reeval uate the adequacy of the tenplate. The review teans al so include
representatives of all major interests. In the case of mne waste state
reviews, this would al so nmean participation of the federal |and
nmanager s.

Prior to areviewteamvisiting a state, the state is requested to fill
out a detailed survey about the structure and inplenentation of its
regul atory prograns. The response to the survey, information from
in-state interviews, and other supportive materials provided by the
state, are the factual bases for the reviewteamto use in eval uating
the state program W anticipate that each state revieww Il result in
the preparation of a report which will identify the strengths and
weaknesses of the state mning waste program identify any gaps, and
provi de recomrendati ons for inprovenents.

Pl ease nail or fax your comrents on this approach to:

St ephen Hof f man, Chief (05 323W

M ni ng Waste Section

Gfice of Solid Waste

U S. Environnental Protection Agency
401 M Street, SW

Washi ngton, D.C 20460

Phone 703-308- 8424

Fax 703- 308- 8433
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St at e Revi ew Process
States volunteer to be revi ened.

The 1 OQ3CC Council on Regul atory Needs (State Program Review Commttee)
sel ects the revi ew panel

Revi ew Panel is conprised of two to four representatives from
environnmental /health or oil and gas agencies fromother states, one
representative of industry and one representative c of an environnental
organi zati on.

In addition to the Review Panel, there are a |limted nunber of officia
observers. This group of observers includes one |ocal environnental
representative, one local industry representative, one EPA Regi ona
representative, one national DCE representative, one national DO
representative plus or one local DA representative, if appropriate.

| OCC staff and EPA HQ staff are also present at state reviews for the
princi pal purpose of guiding the process.

The Revi ew Panel team | eader is always one of the state agency
representatives.

The state review consists of a questionnaire filled out by the
-reviewed state followed by interviews of state personnel. Oficia
observers are able to actively participate in the intervi ew process.
The on-site interviews take up to five days and may al so i nclude a
visit to one or nore field offices and/or field sites.

An exit interviewis conpleted at the conclusion of the state review
This is expected to provide a two-way exchange of information between
the reviewed state and the Revi ew Panel .

The Review Panel wites a report on the state programthat has been
revi ewed, including descriptions of strengths and weaknesses of the
program Recommrendations for ways to nmake inprovenents are provided for
all areas where a state programis found to be deficient. Al Review
Panel nenbers' views are included in the report.

The draft of the Review Panel report is circulated to the state and the
official observers for coment.

The final report of the state reviewis submtted by the Revi ew Panel
through the 103CC to the reviewed state. Because the final report is a
report by and fromthe Review Panel, it does not need to be approved by
t he | OCC.



Summary of | OGCC Study of State Prograns

In January 1989 EPA provided a grant to the 10O30C to assist EPAin
working with the states to i nprove sone state regul atory prograns where
appropri at e.

- This task (conpleted in Decenber 1990) was to study existing
state regul atory prograns and nmake recomrendation s to
states for devel oping an effective state program

At the request of EPA the 1 OQ3CC Council on Regul atory Needs was
establ i shed as a panel conposed of representatives frommthe follow ng
types of organi zations:

- state oil and gas regul atory agencies

- state environnmental regul atory agencies

- federal governnent (EPA, DCE and DQ)

- industry, (API, Appal achian Consortium and Texas
| ndependent Producers and Royalty Omners Association), and

- environnmental interest groups (e.g. Alaska Gtizens for the
Environnent, and Mneral Policy Center (since replaced by
Nat i onal Audubon Soci ety).

The panel was divided into two coomttees (the Technic Conmttee and
the Admnistrative Commttee) and each conmttee has been subdi vi ded
into several subcommttees:

- Admnistrative Subcommttees
- Per sonnel and Resources
- Statutory Authority
- I ntrastate O gani zati on and Coordi nati on
- State and Federal Rel ationshi ps.

- Technical Subcommttees
- Commercial and Centralized D sposal Facility
- Pits
- Land D sposal
The Council's Decenber 1990 report includes guidelines on the above

subcommttee topics for states to use in devel op i nproved regul atory
progr ans.

The gui delines do not cite specific mninmumstandards, generic in

nature to allow for the maxinumflexibility by states in devel opi ng
their prograns.
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| OGCC Hi story and Background

The Interstate Gl and Gas Conpact Comm ssion (1 O30C) organi zati on nade
up of the governors of 29 nmenber states and six associ ate nmenber
states. Menber states produce over 99% of donestic oil production.

The governors of nenber states are nenbers of the 103CC, but typically
they designate the head of their state oil and gas regul atory agency or
sonme other person as their official representative to the | O3CC

The 103CC was originally formed about 1935 to encourage the
conservation of petroleumand w se nanagenent of the resource. Mre
recently they have begun to take an active role in environmnental

I ssues.



Policy D al ogue Commttee
Wi t e Paper

| nt r oducti on

In May, 1991, the EPA's Ofice of Solid Waste (C8W chartered the
Policy D al ogue Commttee on Mning Waste (PDC), under the Federal

Advi sory Commttee Act (FACA). The E DC has seven representatives each
fromthe States, the Mning Industry, Public Interest G oups and the
Federal governnent. Representatives fromthe Federal government include
EPA , the Departnent of Agriculture, and the Departnent of the
Interior. The PDC is providing assistance to EPA in the devel opnent of
a programto control the managenent of non-coal mne waste. The purpose
of this paper is to provide an overview of the PDC di scussions to date.
As this is only a summary, the notes of the individual neetings can be
consulted for further detail.

The PDC has net a total of six tines since it was established. The
meetings were held in Washington, D.C. on May 15-16, 1991; in Denver
GO on June 17-18, 1991; in San Francisco, CA on July 25-26, 1991; in
Charl eston, SC on Septenber 4-5, 1991; in Tucson, AZ on Cctober 21-23,
1991; and in Olando, FL on January 23-24, 1992. Mne tours have been
hel d in conjunction with a nunber of the PDC neetings to provide
participants a first hand opportunity to examne industry mne waste
nmanagenent practi ces.

The maj or issues that have been di scussed by the PDC are the scope of a
m ne waste program technical standards, enforcenent, state plan
approval and the oversi ght process, public participation and the role
of the Federal |and nmanager (FLM. The PDC forned subcommttees to
address these topics. This paper discusses each topic in turn.

Al t hough pol lution prevention/waste mnimzation was cited as a
priority issue throughout the PDC process, it was discussed in sone
subcommttee deliberations but not synthesized by the Conmttee.

The PDC neetings have served to ensure that issues related to non-coal
m ni ng wastes have been thoroughly discuss differing positions, as well
as the reasons for these differences, have been identified. Consensus
was not outcone and the nenbers nade consi derabl e progress in
under st andi ng the positions presented by each party. Each of the
parties nmade clear that they would not be in a position to reach
consensus on conponents of a mne waste program until the entire
program was descri bed and cross-conponent inplications were di scussed
and under st ood.

Scope of the Program

The PDC has focused on the managenent of extraction and beneficiation
wastes and has not specifically included mneral processing wastes. The
nmenbers of the PDC reached sone general understanding of how a m ning
program shoul d operate; however, the group has not reached specific
agreenent on what activities, operations and/or wastes shoul d be

i ncluded wi thin the program
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Muich of the issue on scope focused on the definition of mning waste
and the regul ation of non-waste units, such as heap | each piles, ore
piles, and mne water, that have the "potential to pollute." The
concept of "regulated material s", which captured these materials, was
initially suggested in the May, 1990 Strawran docunent (an EPA staff

| evel approach for managi ng extracti on and beneficiation waste and
material s).

I ndustry representatives expressed the view that they were wary of
allowi ng federal authority over these non-waste operations. They
maintain that the inclusion of non-waste units goes beyond the scope of
RCRA. Industry representatives indicated that if there was a regul atory
gap for mne waste, it was in the groundwater control area, and
suggested as a possible alternative, the requirenent for the
preparation of a groundwater plan. They showed sone flexibility in
their position, since the groundwater plan could include the regul ation
of heap and | each operations. They believe that this may be appropriate
since these piles becone wastes upon conpletion of mning and | that
control of these operations upfront is appropriate.

QG her issues discussed in this area included abandoned/i nactive m nes,
expl oration wastes, and closure and reclanation. In terns of abandoned
m nes, EPA representatives indicated a preference not to include
abandoned mne lands (AM.s) in the context of the mning PDC in order
to put sone bounds on the discussions. Public Interest G oup
representatives, however, felt that these sites shoul d be addressed
because they may pose significant risks. It was agreed that abandoned
sites may cone up in the course of discussion, though the issue was no
t specifically on the Coomttee agenda.

I ndustry representatives did not appear to object to these non-waste
units being regulated by the States under their own authorities.

cooperation with I MOC, whi ch exam ned i nactive and abandoned noncoa
mnes. This report, which coincided with the PDC neetings, illustrated
the inpact these mnes have had i; mning districts across the country.

I n Septenber, 1991, the WA published a final report in
cooperation with I MOC, whi ch exam ned i nacti ve and abandoned
noncoal mnes. This report which coincided with the PDC
neetings, illustrated the inpact these mnes have had in many
mning districts across the country.

Expl orati on wastes were discussed in the Scope subconmmttee neetings.
It was suggested that the scope of the mning waste program m ght

i nclude wastes fromexploration activities, to the extent that it

i ncl udes roads, pads, and drillings. However, it was not addressed
further in subsequent full PDC di scussions.

In terns of closure and reclamation, Industry representatives
guesti oned whet her recl amati on should be part of the scope of the
program Industry representatives distinguished closure from
reclamation by stressing that although they are related, closure
ensures a chemcally safe, environnentally protected site, whereas
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recl amation ensures a physically safe site. Reclamation is surface
treatnent, such as re-vegetation. The States felt that adequate
financial assurance provisions be included in closure plans. Many
states currently do not have adequate financial assurance provisions to
cover the cost of closure and recl anati on.

Techni cal St andar ds

The di scussi ons concerni ng techni cal standards are tied to enforcenent,
and initially focused on the issue of whether to adopt Federal m ni num
techni cal standards or to adopt perfornmance based standards,

suppl enented wi th gui dance. EPA representatives suggested tailoring
regul atory prograns to the uni que geol ogi c, geographic, and climatic
conditions in each state, and in an attenpt not to devel op a
prescriptive program it suggested as a possi bl e approach that

per f or mance standards shoul d be devel oped that states woul d then
include in their state-specific mne waste nmanagenent plans. These

st andards woul d be suppl emented wi th gui dance.

The State and Industry representatives reacted favorably to such an
approach. The Public Interest Goup representatives offered an
alternative viewthat in the absence of Federal mninuns, it will be
difficult to review and eval uate state prograns, and to enforce a
programon the Federal |evel when a state is not enforcing its program
Al though differences remain as to what approach to take to technica
standards, the various interests believe that some degree of
flexibility is necessary to account for variations in individual
State's regul atory prograns.

The Techni cal Standards subcommttee attenpted to |ist exanples on how
to achieve a sufficient degree of flexibility, while still including an
adequate | evel of specificity. The subcommttee pointed out the need to
bal ance the level of "front end" (program devel opnent) versus "back
end" (enforcenent) invol venent. The subcomm ttee addressed perfornmance
standards for groundwater, surface water, and air quality; design and
construction requirements; requirenents for unit closure; requirenents
for site and waste characterization; and requirenents for reporting.

The subcommttee di scussions achi eved sone under standi ng regardi ng
perfor mance standards and design and construction criteria. In terns of
setting performance standards for surface water and air, it was
generally felt that the State plan coul d use existing Federal standards
or Federally approved state standards; that State standards coul d be
nore stringent than the Federal standard; and that new sites shoul d be
treated differently fromexisting active facilities. It was al so

poi nted out that a mning program shoul d address groundwat er
protection. Regarding design and construction criteria, it was felt
that a state plan shoul d have certain m ni numdesi gn and construction
criteria.

Questions still existed regarding waste characteri zation and cl osure
requi renents. Al though the group believes that closure activities
shoul d be required, there are differing views concerni ng how RCRA woul d
define closure and how that definition would affect the Federal |and
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managers definition of reclanmation. One standard definition is needed
toclarify what activities constitute closure. Additionally, although
there was a belief that waste characterization should be required, the
group did not come to specific agreenent as to the nagnitude and
frequency of such testing.

Oversi ght and Enf or cenment

There are two principal elenents of oversight/enforcenent. These

el enents are Federal oversight in permtting and Federal involvenent in
site-specific enforcenment. The | evel of EPA involvenent in
site-specific enforcenment was subject to considerable debate in the PDC
di scussions. At the beginning of the discussions, the Public Interest

G oup representatives supported full Agency site-specific oversight and
enforcenent while Industry and the States favored (for different
reasons), limting Federal involvenent in site-specific enforcenent.

Wth continuing discussion, however, the respective positions have
evolved, with differences in opinion narrowing. At a mninum the
parties seemto believe that EPA could have |imted enforcenent and
oversight authority triggered by certain conditions which would serve
as limts. These conditions include i m nent and substanti al
endangernment, a "significant" violation would have occurred, and |ack
of diligent prosecution by the states. The parties also felt that EPA
shoul d not take any action until it gave the states 60 days notice to
address the problem Furthernore, it was generally believed that t he
| evel of public participation in the permt and enforcenment process
shoul d be inversely related to the | evel of federal involvenent.

State Pl an Approval

The di scussions regarding state plan approval nave revol ved around two
issues. The first issue is whether the program shoul d be
self-inplenmenting--that is, whether the state would be considered to
have an approved programonce they submt their application to EPA or
whet her the Agency had to review and approve the programbefore it was
consi dered an approved program The other issue is whether a State
shoul d receive partial or conditional approval.

In addition to these issues, there was al so di scussion on the State
plan. In particular, it was suggested that the State plan coul d address
all nmedia: air, water, and soils. Furthernore,the plan woul d di scuss
how the State woul d devel op regul ations, permt sites, and enforce its
program There was al so consi derabl e di scussi on regardi ng whet her
certain elenents were critical or non-critical, as they related to
havi ng a conpr ehensi ve program

After sone discussion, there was a general understanding by the parties
that a state plan should include a description of the follow ng: (1)

all State, Federal, regional, and | ocal agencies that are responsible
for inplenentation of various conponents of the State plan; (2) the
statutory and regul atory authority each agency has to inplenent its
responsibilities under the State plan; (3) the existing or planned
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procedures each agency has for inplenenting its authorities; 4) the
regul atory nechanisns that the State will use to authorize the
operation of new units and to require conpliance and/or closure of
exiting units (enforcenent); (5) public participation provisions in
State plan devel opnent and program conpliance with the State plan; (6)
how t he agencies would carry out corrective action or renediation; (7)
the financial assurance program (8) the waste m nim zation/pollution
prevention program and (9) the programi npl enentati on schedul e.

In terns of the approval procedure, it was suggested that if there was
an approval process that the one already used in the Qean Air Act and
RCRA may be a good nodel --that is, the programwoul d require EPA
approval of the state plan. The Public Interest G oup representatives
generally agreed with this type of approval.

The States offered an alternative view |In particular, they suggested a
self-inplenmenting or self-certified state programthat woul d be

consi dered automatical |y approved by EPA upon subm ssion, unless EPA
affirmatively disapproved all (or part if partial programapproval is
avai |l able) of the program The States presented a WAA chart entitled
"State M ne \Waste Managenent Pl an Devel opnent Process"” to the PDC for
commrent .

The State representatives al so asked whether a State could seek parti al
approval of a mne waste programand all ow EPA to inplenent the rest.
EPA and the Federal |and managers noted that, in such a situation
there would be nmultiple masters to deal with under that circunstance.
The States pointed out that EPA already operates in this fashion in
RCRA and the O ean Water Act where the State does not have prinmacy. To
address this situation, the states suggested havi ng EPA assune
responsibility for any or all of the critical elements of a plan via a
Menor andum of Understanding (MJ), if a State is unable to devel op
those el enents. By doing this, the States indicated that it would limt
the possibility of both EPA and the States inplenenting duplicative
progr ans.

A Public Interest G oup representative proposed the SMCRA approach as
an alternative to partial program approval. Under this approach, the
federal regulatory authority would e exam ne each plan el enent,
submtting each to conditional or partial approval based on its own
nerit.

Public Participation

Public participation was listed as one of the primary issues for

di scussion. Al though no agreenment was reached on the extent for which
the public should be involved, there is a nutual recognition that some
| evel of public participation is necessary in the program approval
process, programi npl ementation and enforcenent, and program oversi ght.
It was al so acknowl edged that the | evel of Federal involvenent in the
programmay be inversely related to the degree of public participation
-- meani ng that decreased Federal involvenent could warrant It

i ncreased public participation.
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The debat e becane focused specifically on how public participation

m ght of fset federal involvenent. The question of this bal ance becane a
poi nt for discussion, as the Public Interest Representatives indicated
that they mght be able to support | ess federal involvenent if

provi sions were nmade for increased citizen involvenment throughout the
pl an approval, permt and enforcenent processes.

The public participation debate al so focused on citizen suit authority.
The Public Interest G oups have continuously stressed the need for a
strong public oversight role in permtting and enforcenent, including
the ability to initiate state actions in court. The States, while they
support strong public participation, raised an issue as to whether this
woul d I ead to an abundance of frivolous actions that woul d depl ete
state resources and seriously delay the routine admnistration of the
program

Federal Lands

About half of the 1,500 mnes in the U S are |ocated on Federal |ands.
These | ands are overseen by | and nanagenent bureaus in the U S
Departmment of Interior (USDAO) and the U S. Departnent of Agriculture
(USDQA). Senior officials fromthese agencies are participating in the
PDC. In particular, the representatives fromthe Forest Service, the
Bureau of Mnes, and the Bureau of Land Managenent.

The Federal Land Managers (FLMs) agreed to draft di scussion paper
provi di ng a background on the FLM agencies and an outline of their
position regarding the role of the FLMw thin a mne waste program An
FLM representative descri bed the FLM s managenent of m ning waste and
noted that the FLMs do not have separate operation plans for different
nmedi a; rather they have a mning plan of operation that addresses al
aspects of managi ng mning waste. This plan addresses water quality,
air quality, groundwater quality, reclamation, soci oeconomc, and

vi sual inpacts as covered under NEPA. The mner is required to lay out
the plan. If the FLMis not qualified to review such a plan, they wl
contract out to get the experti se.

The FLM representative stated that except where responsibility is
statutorily given to the States in the Qean Air and dean VWter Act,
the FLMs are essentially held accountable for all activity on their
lands. In this respect, it was suggested that the FLMs shoul d take a
| eadership role in mne waste nmanagenent on Federal | ands.
Additionally, it was alluded to the FLM s dependance upon MJJs with
various States, in sharing the work and regulatory activities which
take place. An Industry representative stated that industry is
currently working with the FLMs on a Technical Advisory Commttee to
identify areas that need inprovenent and to set up standards. He said
it is Industry's hope to avoid encountering conflicting State and
Federal standards through the use of M.

It was recogni zed by the various interests of the full PDC that FLM
statutes woul d have to be integrated in the RCRA programto avoi d
duplication. The EPA representative stated that oversight on federa

| ands woul d need to be worked out with the FLMs (i.e., to what degree
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is EPAinvolved in the case of a permt issued on an FLMsite.) EPA
also clarified that in a prinmacy State there would be a State-1ead and
not an EPA-1ead.

I ndustry representatives noted that the rel ati onship of the Federal
agenci es should be clarified in Non-primacy states. The State
representati ve suggested that perhaps a HSWN RCRA permt authority may
be a likely scenario with State and EPA authority in certain areas.
This would entail shared State and Federal responsibility on full
program approval . The States believe that it nmakes sense to use the
expertise of the FLMs, especially in facilitating i ssues of cross-state
contamnation. Nevertheless, the States expressed the view that in
prinmacy states, they would accept FLM comments, but not FLM approval
authority of State prograns.
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