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ENFORCEMENT AND
COMPLIANCE ASSURANCE
MEMORANDUM
SUBJECT: Guidance on the Resolution of the Post-ROD Dispute
FROM: James E. Woolford, Directg 27/
Federal Facilities Restorafioa’ and Reuse Office, OSWER
David J. Kling, Director * ) ¢
Federal Facilities Enforcemewt’Office; OECA
TO: Superfund National Program Managers, Regions 1 - 10

Office of Regional Counsel, Regions 1-10

The purpose of this memorandum is to confirm the resolution of the post- Record of
Decision (ROD) dispute as described in the October 2, 2003 letter from Raymond Dubois, Jr.,
Deputy Under Secretary of Defense (Installations & Environment) and confirmed by Marianne
Horinko, Acting Administrator for EPA on October 24, 2003, and to provide guidelines for
implementation of this resolution. (See Attachments 1 and 2 for the letters). Regions should
begin discussions immediately, resources permitting, with the Services on RODs and other
documents that have been delayed by the dispute. We recognize that there is a tremendous
backlog of work to be accomplished, and Regions need to prioritize which projects to address.
Obviously, those projects that most directly will help the Agency meet its strategic goals and
objectives such as NPL construction completions, should receive higher consideration.

Regions should apply the revised Navy Principles, which are ready to implement, to
RODs and Federal Facility Agreements/Interagency Agreements (FFAs/IAGs). We understand
that the Army and the Defense Logistics Agency (DLA) will use the Navy Principles, as well.
Regions should also consider, on a site-specific basis, alternate language for RODs and
FFAS/IAGs that the Air Force may propose. (See Attachment 2). We have been told that as a
result of the post-ROD resolution, DoD will suspend its 72-hour review requirement for RODs
and FFAS/IAGs that conform to either the Air Force or Navy Principles. This should expedite
approvals. We also understand that DoD will suspend or modify any of its current policies that
are inconsistent with these Principles.
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As you can see in Attachment 1, the Navy Principles provide extensive discussion and
direction regarding the regulatory oversight role in the remedy implementation phase, including
requirements for operation and maintenance of the remedy (including any engineered and non-
engineered portions) and developing RODs, Remedial Designs, Remedial Action Work Plans,
documents memorializing remedial action completion, and FFAs/IAGs at Federal facilities on
the National Priorities List. Given the collaboration with our offices and the Regions by the
Navy and the Army in developing these Principles, we anticipate that you will find
implementation to be straightforward.

While EPA did not work with the Air Force in developing its “Principles of Agreement
for Performance-Based Records of Decision in Environmental Restoration” (and the details of
how these Principles would apply in practice is not yet known), EPA agreed that our
Headquarters and Regional offices would give full and fair consideration of the Air Force’s
Principles on a site-specific basis. Consistent with EPA’s and the Air Force’s responsibilities to
ensure the long-term viability of land use controls and to enter into FFA/IAGs at NPL sites,
Regions should work with the Air Force to address any issues of concern that may arise as you
consider application of the Air Force’s Principles in the development of a site-specific ROD.
Issues of concern and solutions developed, if any, should be shared with our office
contacts-Allison Abernathy of FFRRO and Sally Dalzell of FFEO. As we develop experience
with the Air Force Principles, additional guidance will be provided.

As you know, CERCLA and the National Contingency Plan (NCP), as well as EPA’s
related policy and guidance, provide for a great deal of flexibility in remedy selection,
implementation and operations and maintenance. As a program, we have also encouraged
innovation to streamline the CERCLA processes to increase overall efficiency, reduce costs and
expedite cleanup. There are a few basic tenets that must be met as we move forward with the
Navy and Air Force Principles.

*  Remedies must be consistent with CERCLA and the NCP. Consequently, whether
remedies are developed using the Navy or Air Force Principles, when evaluated in their
totality, they must meet the nine criteria established by the NCP.

. It is EPA’s position that CERCLA does not authorize the Services to issue RODs
unilaterally. Please advise us if you are aware of a situation where a Service intends to
issue a ROD unilaterally.

. Primary documents, described in existing FFAs/IAGs, are enforceable. At installations
with no FFA/IAG, it is our expectation that, at a minimum, the final remedial design
document will be subject to EPA review and approval along with the remedial action
workplan, consistent with the 1988 EPA/DOD Model IAG.
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. Based upon our current familiarity with the Navy Principles, these principles should be
used as a point of departure at this time in any discussions with Federal agencies and the
Services, including the Air Force. The Navy Principles articulate the minimum criteria for
what to include in a ROD, Remedial Design (RD)/Remedial Action Work Plan for
Institutional Controls (ICs), and for all post-ROD documents from DoD. Although a
ROD, RD/Remedial Action Work Plan does not have to exactly reflect the Navy
Principles, it is our expectation that they will provide substantially similar information,
requirements, objectives, etc., as is described in the Navy Principles’ “General
Procedures.”

. Based on our experience at several sites, we expect that the Air Force will propose
placing all the IC detail directly into the ROD. This approach may work well at sites
where the facility has an existing and effective facility-wide system to implement and
monitor the necessary land use control system and the IC requirements are simple and
unlikely to change with time. At a minimum, the IC detail in the ROD should be
functionally consistent with the ROD and RD IC elements described in the Navy
Principles.

. If a Service proposes to eliminate post-ROD documents such as the Operation and
Maintenance Plan and a Document Memorializing Remedial Action Completion, Regions
should consider this only where the requirements for the substantive information in these
documents are detailed in the ROD or we are requiring the actions through an enforceable
document elsewhere. ' When placing the substantive requirements in the ROD, it is our
expectation that EPA will continue to receive appropriate post-ROD documents for
information purposes. In all cases, EPA must review and approve all post-ROD actions
needed to ensure protective cleanups. However, EPA does not have to review and
approve monitoring reports.

. Depending on site-specific circumstances it may not be possible to place all the
necessary detail in the ROD (e.g, if there is a lack of comprehensive base-wide
monitoring system for land use controls, the implementation actions are not decided at the
time of the ROD, or if many areas require ICs and these areas have a range of different IC
needs, etc.) In such instances, additional enforceable requirements subject to EPA’s
oversight authority would be required to ensure a protective remedy. It will also be
necessary to provide mechanisms in the ROD for revisiting the effectiveness of the
measures/objectives during the remedy implementation process (RD, RA or O&M
stages).

! For instance, in some FFAs such as the Region 9 March Air Force Base FFA, the Air
Force is required at the completion of the remedial action to prepare a project closeout report that
all requirements of the agreement have been completed. EPA and the State must concur on the
Air Force’s determination that the agreement has been satisfied.
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. Where using only a ROD to describe ICs, Regions must ensure that only the institutional
control remedy design details and not the engineering design details of the remedy are
included in the ROD. The engineering details would ordinarily be contained in the
Remedial Design (RD). The engineering requirements for the remedy must still be
described in a separate RD.

. Regions should work to reduce document size, review time, and revisions , whenever
and wherever possible.
. It is EPA’s position that EPA must concur on documentation for site close-out. The

scope and terminology for such documentation are to be considered by an EPA-DoD task
force. The task force will examine potential consolidation and streamlining of close-out
and de-listing documents. In the meantime, Regions should accept Remedial Action
Completion Reports or documents containing equivalent information.

Please continue to coordinate closely with our office contacts — Allison Abernathy of
FFRRO and Sally Dalzell of FFEO — on IC language prior to selecting a remedy and signing all
draft and draft final Federal Facility RODs and Institutional Control Remedial Designs until
further notice. Please allow two weeks review time at headquarters, although we expect to
complete our review in much less time. If you have questions on how to proceed, please contact
Allison Abernathy at 703-603-0052 or Sally Dalzell at 202-564-2583.

Attachments

cc: Marianne Horinko, Office of Solid Waste and Emergency Response
JP Suarez, Office of Enforcement and Compliance Assurance
Tom Dunne, Office of Solid Waste and Emergency Response
Barry Breen, Office of Solid Waste and Emergency Response
Steven Shimberg, Office of Enforcement and Compliance Assurance
Susan Bromm, Office of Site Remediation Enforcement
Robert Springer, Office of Solid Waste
Mike Cook, Site Remediation and Technology Innovation
Linda Garczynski, Office of Brownfields Cleanup and Redevelopment
Stephen Luftig, Land Revitalization Group
Earl Salo, Office of General Counsel
Federal Facility Leadership Council
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THE ADMINISTRATOR

Raymaond F. Dubois

Deputy Under Secretary of Defense (Installations and Environment)
3000 Defense Pentagon

Washington, D.CC 20301-3000

Dear Mr. Dubois,

Thank you for your lctter of QOctober 2, 2003, in which you stated support for two
approaches for Supertfund post-Record of Decision (ROD) project management: one based upon
Navy Principles, which we support and were developed in collaboration with my Agency, and
another based upon the Air Force performance-based Principles. Our Headquarters and Regional
offices will work together to ensure that both approaches, when offered to us, receive full
consideration.

As you indicated, our two organizations have worked very hard over the previous months
to establish a collaborative path forward on Superfund cleanup activities. We look forward to
this new opportunity to partner with the Services to implement these approaches.

Sincerely,

Mo 1.701'-——L

Marianne Lamont Horinko
Acting Administrator

L Pt an ey yeted B



Atrpthmenl g

OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON, DT 20301-3000

acausmion, 0CT 2 - 2003
AND LOGISTICS

Honorable Marianne Lamont Horinko

Acting Administrator

U.S. Environmental Protection Agency

Ariel Rios Building, Mail Code 5101

Washington, DC 20460

Dear M§, : /

The Environmental Protection Agency (EPA) and the Department of
Defense have worked hard over the previous months to resolve the issue of our
respective agencies roles in Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA) response actions. We appreciate your
Agency's commitment to this dialogue. As we have discussed, I have determined
that my office will support the two Department of Defense approaches enclosed:
(a) an approach based on the Navy Principles; and (b) an approach based on the
Alr Force Principles. My office will fully support our components in either
approach, to further accomplishment of the President’s Management Agenda by
replacing an “emphasis on process” with a “focus on results.”

T understand that EPA fully supports the Navy Principles, but that the
Agency, at this time, may have reservations over the Air Force approach, As we
have discussed, however, 1 understand that EPA beadquarters, though exerciging
appropriate policy supervision, will neither require nor forbid the Regions from
negokiating on the basis of either approach. It is our hope that this dual-track,
interim approach can lead to improvements in the administration of both our
programs and in the protection of the environment,

Again, let me express my sincere appreciation for your Agency’s
constructive approach to this complex and important issue.

incerely,

/s

Raymond F. DuBois
Deputy Under Secretary of Defense
(Installations and Bnvironment)

Enclosures

<



PRINCIPLES ANR PROCEDURES POR SPECIFYING, MONITORING AND
ENFORCEMENT OF LAND USE CGNTROLS AND OTHER POST-ROD
ACTIONS

PREAMEBLE

Since the Daparmment of Tefonse (DoD) Bavironmenrs! Prorection Agency (EPA)
Model interapency Azreemant (IAG)MFeders] Facliity Agreement (FFA) was developed
in 1988, EPA and Kavy have geiasd carsidergble knowiedge and undeestanding about
post-Reoords of Desisions (ROD) activities, mspacially Land Use Contrals LUGCs).
Thinking, policies, repuiarions and procedurss concarning LUCS have svolved
contiderably sinoe Dol and TPA developed the 1988 FRA model language. New statres
#ad regulsvions related to LUCk are belng considered in many states. Accordingly, EPA
and the Department of the Novy (DON) belfave that » set of Printipios will assist Navy
fie)d cormnands and EPA Regions 10 better implement our respactive Comprehangive
Euvirutmrental Response, Compensation and Liahility Act (CBRCLA} responsibilitiss.
The Principles described below do nof raplase or substinne for any existing CERCLA
SETIOTY o PeRUIROTY reguirement. Ratier they provide 2 mutsslly agreeable Srazework
o pravide a yore efficient provess to implement LUCs &t Nationa! Priority List eMPL)
installations.

These Principles will guide the EPA and IDON persemnst involved in thess
decisions. They st written in folt knowledie di2; siate rogolatory and trustee
organfracons tave indepeadent raspensibilivies wnd authorites. EPA and the DON
recognize the impartance of s stats role in beiping w ensure & cleanup is protsetive of
humas heaith snd the ehvirorment, Headquariaes EPA and oD will jolntly cavelop u
commpnications plsn o snsone we inclode die seaes in Gy important issub.

‘These Prinziples support thie President’s Mansgement Agzada by focusing ou
improving enviroementsl resulis. The Principles envourage continned insovation and
‘mpeovement in CERCLA implementation. EPA and the Components should continus 1o
propose snd pilot iritistives at Compansny instalistions or a1 cther propertias for which
they are responiible. Tkis jociudes praposing varations in, or aiternwdves such 2
performance-baged practices 1o, the Approach Sesczibed in this documisnt,

PRINCIFLES
¢ Atsites wheee retmedisl action is deterneined necessazy 0 protect umgs bealth and
the eaviconment, the setions wass be documenind ix accordance with CBRCLA
and its implermenting rapnlstion, the National O4; and Hatardous Suharansces
Poliution Contingency Plaa (NCF).



At sites where contaminants are left in place at levels that do not allow for
unrestricted use, LUCs are used to ensure that the contaminants do not pose &n
unacceptable risk to human health or the environment. LUCs consist of
enginsering controls and/or institutional controls.

The EPA and DON desire to ensure that LUCs are specified, implemented,
monitored, reported on, and enforced in an efficient, cost-effective manner that
ensures long-term protectivensss, In addition, in accordance with CERCLA and
the NCP, if an equally protective but more cost-effective remedy is identified,
DON may propose, and EPA will consider, using the more cost-effective remedy.

The EPA acknowledges the DON's role and responsibilities as the Pederal Lead
Agent for response actions, This role includes selecting remedies with EPA at
NPL sites and funding response actions.

The DON acknowledges EPA’s role and responsibilities for regulatory oversight
and enforcement at NPL sites. This role includes ultimate ability to select the
remedy at NPL sites if EPA disagrees with DON's proposed remedy and dispute

resolution fails.

Federal Facilities Agreements (FFAs) are CERCLA 120 agreements used by DON
and EPA to describe in detail the roles and relationships among DON, EPA and
often the state, They form the foundation for these relationships regarding DON’s
response actions at NPL sites. FFAs also contain installation specific details and
procedures for planning, budgeting, and dispute resolution. DON and EPA desire
FFAS to be as standardized as possible and relatively static (i.c., the FFA should
not need to be changed for a given installation).

Primary Documents developed under the FFA are relatively dynamic and
document important plans and actions. In that sense, they are action-orieated. For
exampls, a Site Management Plan is revised yearly via collaboration among DON
and EPA remedial project managers and is an important tool for planning response
actions and demonstrating-commitment to the public. Likewise, a LUC Remedial
Design (RD) or Remedial Action Work Plan (RAWP) describes those actions that
are needed to ensure viability of both long-term engineered and institutional
control remedies.

Records of Decision should document the remedy. selection process and remedy
decision in accordance with CERCLA and the NCP, as well as applicable and
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sppropriste ywidenie, registons, sundards, criteria, wnd pelizy, Witk regard to
LUGs, the ROD showld dexcribe the LUC obiectives; sxpizin why and for what
parpose the LUCs ae pecossary. whare they will ba neesssary, and the snrities
responalbie fo impismenting, monitaring, reporting on 2ag enforsing the LUCS,
The RO witl refer 1o the RD or RAWP or implmpentation sctions.

* Whee sizuations arise (suck a8 new ciearup siandards; new or additional
contamsnztion is discovabed on 3 site, st} thyt reguire eddidonal PO BLTiONS
tint go bevond tie betions and ohjoctives dzseibed in & ROD, and any relaisd
ROD Amendmant or Explagation of Sigmificest Differeccs (ESD), the sdditions]
Actions sequized and their sxedial objsetives witl be firther docurented in an
ESD or ROD Amendimani, s sppropriate.  Theve (nay sise arise situztions afear 3
remedy bex beon sompleied that require reinsval actions 1o protect human healts
20d the eaviranmaat, stch 35 the newly discovered contasiination posing an
imminact rigk to human heslth, Is suck ciroumstantes. dazanantaton o8 Tauirsd
in the reanoval process should be cremed.

 Given e above, EPA and DON agres that the most efficient fremewnrk for
speciiying, implementing, nvaitaring, teporting op and enforcing LUCs i
- s stendsrd BRA for KPL sites,
~ achar, concive Rol) with LU ohjeciives, and
= A RE or RAWE with LUC tmplesmentution sctiony.
Kote: These ducamenss are described more fully below,

 EPA and DON will move expeditiously o finglize at owstandizg FFAS ving 8
etandogd FEA tempiate at 2 poide fo mimmize the developretit/writing process,

Nowe: A “stnderd FFA™ means the Agreemeni presently Being wied between EPA
and Dol using the DoD-EPA model languags, plus thie-specific siatements of facs,
plus the additianal prizuary document vhown in Attackmen; (1),

* EPA and DaD will initiase & task fores with sppropriate teadquartess nd fisld
representatives from EPA and the mititary services, The task force will make
recommendations s 1o how 1o enstire that the same doctinentation cen be usad o
memotiakize both remedial sction compledon and deleion, a3 well 2 10 detarmine
ibe process wherehy DoD and EPA will document the completion of the ropvadial
actiots required by the ROD in a single mrimary docoment, The task force will
eXaming ways o reduce doooment size, review time, sad revigions. The sk {ores
will recommend changes o Buicance ard policy thar will help recuce dooument



size or streamline the process in order to manage costs. The task force may also
include other stakehalders,

After reviewing the task force recommendations EPA and DoD will determine
how to ensure that the same documentation can be used to memorialize both
remedial action completion and delstion, as well as to determine the process
whereby DoD and EPA will document the completion of the remedial actions
required by the ROD in a single primary document. In addition, EPA and DoD
will streamline the remedial process and better manage costs. While the efforts of
the Task Force are meant to complement the Principles described above, its work
is separate from the Principles and must not impede their implementation. The
work of the Task Force also must not impeds completion ar closeout of individual
sites or operable units.

GENERAL PROCEDURES
1. Federal Facility Agrecment

¢ The LUC implementation and operation/maintenance actions will be included in
the RD or RAWP which are already primary documents deliversble under standard
FPAs. In addition, the same documentation as determined by the task farce and
approved by the Parties to memorialize both the remedial action completion and
deletion will be provided as a primary document for new FFAs. For existing FFAs
without such a primary document, this document will be provided as an attachment
to the RD or RAWP with the same enforceability as a primary document.

Note: Model FFA language will need to be supplemented to reflect these Principles
and Procedures. Attachment (1) contains necessery modifications to FFA language.

2. Record of Decision

e ItisEPA’s and DON's intent that Records of Decision (RoDs) continue to be
consistent with CERCLA and the National Contingency Plan. Relative to lind use
controls and institutional controls, the ROD shall;

— Describe the risk(s) nocessitating the remedy including LUCs;
- Document risk exposurce assumptions and reasonably anticipated land uses;
— Generally describe the LUC, the logic for its selection and aoy related deed
restrictions/notifications;
~ State the LUC performance objectives. (See attachment (2) for examples of
4



LUC prxfommance objectives);
= List the perdes respansitls for invslementing, imonitoring, reporting on, 208

enforcement of the LUC,
- Provide & deseriptiar of the area‘property coversd by e LUC (should
molude & map),

= Provide the expeiied dmetion of the LCs; and

- Refee 1o the RD or RAWP for LUC bnplemenimivn aciisns, sincs these
detsils mmay need 1o be adiusied periccieally besed on sice condinions end
other fastars, (Soe aitachment (2} for exampies of LUC implementation
&otions).

Tie ROD ot ransfarring properies will messd tu be orafinc nased on the
sesponzibifities of e new owner and state-specific Tews and rogulations regarding
LUCs. At wansfaming propartics, compliance with the LA perfarmanse
nhjectivas may invelve actions by the subsequent owners in ascomiancs with deed
resmrictions. howaver, witimats responsibility for assuring that the ohisstives ans
me: ramadas With DON 15 e party rospansible uader CERCLA for the remedy.
DO and regulators will conselt 19 determine appropriate enfoccement actions
shoubd there e 2 failure of & LUC objective at a mansferred PLopUrLY,

Phe RD or RAWP will be provided as 3 primary docoment in accordstics with te
FFa.

The RD ar RAWP will deseribe snort and Jong. totm impiamestation actions sad
respoasibilities for the actions in arder ta ansurs Jocz-teom visbifity of te remady
which may inchide both LUCs {e.g., instinoral controly) sad an caginpeced
poetion {e.8., Indfil] caps, treammant sysioms) of the remeady, The tery
“implementation actios” includes 21 actons 1 implament, operate, muinatr and
enforce the remedy. Depending on the LUC and site conditions, theat actions can
inctude;

Conducting CERCLA {ive-year samady revisws for the sugineeted retncdies
and/or LTCs.

Conducting periodic monitoring ot vianel inspzctions of LUCS: fraquency to be
defermined by site-specific conditons,

Reporting inspection rosults.

Netfylng reguistors prior 1 any chapgss in the rik, remady of land nse Insluding
any LUC {eilures with proposad correetive sctise.

Including 5 map of the sine whars LUCs wre to b6 implamanted.



For active bases,

Developing internal-DON policies and procedures with respect to LUC
monitaring, reporting, and enforcement in order to instittionalize LUC
management and to ensure base personnel are aware of restrictions and
precautions that should be taken; Consulting with EPA at least 14 days prior
to making any changes to these policies and procedures to ensure that any
substantive changes maintain a remedy that is protective of human health
and the egvironment.

Developing a comprehensive list of LUCs with associated boundaries and
expected durations.

Notifying regulators of planned property conveyance, including federal-to-
federal transfers. “Property conveyance inchades conveying leascholds,
casements and other partial interests in real property.

Obtaining regulator concurrence before modifying or terminating land use
coatrol objectives or implementation actions.

For closing bases/excess property:

Notifying regulators of planned property conveyance, including federal-to-
federal transfers.

Consulting with EPA on the appropriate wording for land use restrictions
and providing a copy of the wording from the executad desd,

Defining responsibilities of the DON, the new property owner and
state/local government agencies with respect to LUC implementation,
monitoring, reporting, and enforcement.

Providing a comprehensive list of LUCs with associated boundaries and
expected durations.

Obtaining regulator concurrence before modifying or terminating land use
contral objectives or implementation actions,

Note: The mix of responsibilities among DON, the new property owner, and
other government agencies depends on state and federal laws and regulations
that are applied in the state. Implementation actions ar closing bases may
include elements characteristic of both active and closing bases, depending on
the timing of transfer.

¢ Should there be a failure to complete LUC implementation act.ons at an active
base, the EPA Region shall notify the installation and seek immediate action,
Should there be a failure to complete LUC actions after such notification to the
base, EPA may notify the Deputy Assistant Secretary of the Navy (Environment)
who will ensurs that LUC actions are taken.



+  Shouid there be ¢ feltore w0 cotpiase implementariag a2tions that ze the
responsibitity of & subsmguient gwnar or thind parts &t a transferred propesty, EPA
and DON will consull o8 the tpproprisie enforeement action, 3hould there b a
iaiture to complets implersentesion scticni that ace e remaining responsibiliey of
DON &t 3 tensferred propenty, the EPA Reging will notify the cogaizant Navy
Ingipeering Feld Divisicn, [ necsssery, EPA myy zoofy the Deputy Atsistan:
Sscrstary of e Navy (Hevironmani) whio will ensure that comective scuon is
takan,

Note: The RD or RAWP should contuin na more oF no lasy impstemensation actions
than needed te crsure the viability of the remedy. Thare is q delicore dalance
required. ERA und DON both: desive 10 enzure protoctivenass whie mirimizing
process and dociments, The parties ogree to work diligently to dyfine the
appropricie implementition actions for each LUC. EPA and DN balieve the key
elements can be easily dwveloped beméen REM: in o maner of a few houirs, Braed
on detailed discuseions and the examplas shawa in Attachment £2), EPL and DOX
expact thar the LEC partion.of the BDs or RAWP: 16 be in the range of i6 paget.
U cordbinad with a sampling plas, therr may be gdditional pages peeded wa (s the
arglyses, sampling locasions and frequencies.

4, LAIC Dt

* The DON will ensure that a3 LUCs arits installations ere insluded in the Service
LUC damhase.

Atiseimants:

1, Incotporating Land Use Control (LUT) Objectives and frmmlemensa Actions fot
Bedeta] Faclitira A PALmarik (&'«%mj ! P EMEIRIE Aot o

2. Examples of LUC a3jectives and LU Implamentation Acdons
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Attachment 1

INCORPORATING LAND USE CONTROL (LUC) OBJECTIVES AND
IMPLEMENTATION ACTIONS INTO FEDERAL FACILITIES
AGREEMENTS (FFAs)

lawe A
1. Definitions Section:

Add: "Land use controls” shall mean any restriction or administrative action, including
engineering and institutional controls, arising from the need to reduce risk to human
health and the environment.

2. Primary Documents:
Add; A document memorializing remedial action completion.

Note: EPA and DoD believe it is importans that a primary documeny: (1) document the
completion of remedy-in-place and/or site close-out and (2) receive concurrence from
EPA, The task force discussed above will make recommendations on the scope and
content of the document, and DoD and EPA will determine this document after reviewing
the task force recommendations, In the meantime, EPA and DON shall enter into FFAs
which include a primary document memorializing remedy completion. The document
shall not duplicate information in the Administrative Record or previously provided to
EPA. Previously provided information shall be referenced and itemized. New
information/data (e.g., sampling dara) may be needed 1o demonstrate that the Remedial
Action Objectives have been met. The report shall also include any as-bullt drawings for
remedies {f different from the remedial design. EPA and DoD do not envision this to be a
lengthy document, but shall contain only the information needed 1o justify the remedy
compietion, EPA and DoD believe the document should discuss how the remedial
obfectives in the ROD have been met, It should not be used 10 expand the scope of
requirements beyond the remedial actions required in the original ROD or any
subsequent amendment or explanation of significant difference. Instead, if new
requirements are needed for a protective remedy, these will be documented in an ~
Explanation of Significant Difference or ROD Amendment, as appropriate, prior fo
reaching the milestone, The EPA and DoD will determine the precive nature of this
document after reviewing the task force's recommendations.

Change: Eliminate the sub-bullets (subsidiary documents) under remedial action work
plan for docurnent streamlining purposes.
8



Aftachment 2

EXAMPLES OF LUC OBIECTIVES AXND LUC IMPLEMENTATION ACTIONS

{Noiz: Actions e ko by tadfonsd 1o sie-specific sonditons,
This is neither 2 mandetery ace a complet? )

LUEC OBJECTIVES feonuined in ROD)

f 9 % &

Eomure no coneraction on, excevatios of, or breaching of the lundfil eap.

Ensore pa resideniel se o residential development of ths propecy.

Ensure no witharawsl end/og tse of groundwaser,

Bunue 5o excavation of wils i a ise poamit rad spoctal hundling yocodures.

LUC TMPLEMENTATION ACTIONS (contuned i the RD or RAWE)

Coatuet 8 CERCLA five-yesr vemedy mevaew of the LUG and provide to EPA for reviaw,
Comduet natuzal inspecticns of the LUC and eport resslts (scgve or BRAC ~ respansidie
party ta be dedined).

Reeord (ze LUC in the brse magter phas. (retive)

Frodiics & surysy pha of the LUC by 3 mase registared and serveyar, facvive or BRAC).
File the gurvey plat with the foeat govemyuent/Circuts Cour for plirpases of public
notificution (sctive or BRA

Place a survey plat 43 CERCLA admanistradive recond, and sond copics to BV 4 and stare,
{nctive or BRACY,

Davetap and implemens a base procedure thiss requires excavarion 19 ve approved by b
Pubhe Works Officet or squivaleny official. {astive)

Develop wed implement & base procedizrs drat ceqaires chinages in land uce 1o be spproved by
the: Fablic Works Offieer or equivalont offickal {uckive)

Notify de regulaory apenties 45 days in advinss of any Base proposls for s major jand cee
chengs a1 & site Inconsistant wit: the wse restrctions s sxpoiore ssssrmions described in
the Rab, any anticipaecd xction that may disrupt the effectiventss of the Jang uae contrelz,
uny action that might wltet e nagste the need for the land use coneels, oragy intlcipsisd
tramgfer of the property suhjnct to the land uie controls,

Obiain reguisior concurrence befars snodifying ov ierminating thad use control objectives or
imgpl=mentedon actons.

Mikinuzin & comprehensive Yiat of LUCs with associated boungancs and expected duradens,

Note: Thess sxamples are corsisient with draft EPA puldance; “Describing Inssinativnal
Canirrnls in Remedy Decition Documersy ar Active Federal Facdlities”.



FRINCIPLES OF AGREEMENT FOR
PERFORMANCE-BASED RECORDS OF DECISION
IN ENVIRONMENTAL RESTORATION

1. The President's Management Agenda clearly directs federal agencies to reform their
activilies to prioritize performance and results so that “emphasis on process will be replaced by a
focus on results.” Thus the focus of the Air Foree's (AF) environmental restoration program is to
select, implement, maintain, and where necessary review and ronitor remedial action results that
protect human health and the environment. EPA hes joint responsibility with the AF to select the
remedy at National Priority List (NPL) facilities, and an interest in confirming that such
remedies romain in placs and continuo to be protective. The actions of both agencies should
reflect the President’s direction to restore freedom to manage to responsible agencies,
eliminating cxcessive command and control, approval mechanisms and red tape that hinder
cfficlency.

2. Records of Decision (RODs) are public documents that should direct: (i) ramedy
implementation based on performance needed to achieve remedial objectives, (ii) notification
and dialogbe among parties, (iii) reasonable access to sites for performance verification, and (iv)
accountability for performance on the part of the AF.

3. The AF has the responsibility and obligation to carry out the Comprehensive
Environmental Response, Compensation and Liability Act (CERCLA) and National Contingency
Plan (NCP) requirements as it implements, maintains, and where necessary reviews and monitors
protective remedies needed to achicve remedial objectives.

4.  Restoration resources in the form of time, money and personnel should be focused on
defining remedial objectives (i.., results) and the essential actions required to achicve thosc
objectives. Such objectives and essential actions are enforceeble requirements of the ROD
under CERCLA and the NCP.

a, The ROD should be streamlined to contain reypedial objectives, essential implemantation
and maintepance actions to achieve the objectives, and other content elements required
by CERCLA and the NCP. These performancs objectives in the ROD, aupported by the
"essential actions” taken to mest them, are enforceable requirements of the remedy.

b. The Air Force must stil] determine the detailed steps 1o take to carry out actions that
achieve remedial objectives, This can include, as appropdate, O&M plans or detailed
implementation plans; the details of such documents will be shared with reguletons for
review and comment, but are not subject to additional EPA approval and enforcement
beyond that applied to the ROD, subject to Section 8 below.,

c. The ROD should not require new or further deliverables and documents, or contain
repetitive information, and should use cross-references, existing date, templates, and
remedy selection assumptions wherever it makes senge and is cost-effective to do so.



13 The Alr Forcs will be kel assttntelis 1o soiteve (e temadial wiiestives et sssential
ctions identifind in the ROD. Thiz means being preowred for gnfcrvemen: a:fing shomd e Axr
Bogee fail to perform iis ezsemeial meponaitniities.

& The A Fore ramaing saecy 15 CERCLA stiorement mechanitms by BPA, strtas,
und citizens if & fadls 1o Zopitmant and mainiais 3 pratacve reraly, adch £, bat not
Vimired @, tatizen sy, pvy penaltieg, oo,

b The Aiv Forca remiizs subieet 16 sipulated penrlty provisions whare exising Federal
Facitiies Agresmacis (FFAS) ienify RODs 5 "primary dooments,”

6. The Alr Force wili aproe 10 provide essertia! ivfarmation 1o ERA, stetey and the pubbc
reprsding e statns of schivving prformanse nbjsctives and easentinl sctions idencfied iz the
ROD, EPA and maiaz on independently varify such infarmation thooigh raasacebie soseds to
documents and facilites. Depending on site-aperific fisk facrors that may warreng 8 cheage:e
TEBONINR fequenty, e expeetation 5 that o anmual summiry saport w1 be appropiale.
suppRysented by additionsl proud repioting of any remedy debicienny o5 faidure that presents ar
could imminently lead 1 i solual risk o huran heeith and the envirmamant, and the asticas
bekor of planmed 1 sddress and corroct sue deficiency of feilure. Such Hrmted mexiienng sl
epestiag, 4y desenibod hers, 38 4n exeeption to the prohitition an post-ROD inplementation
measuies weflocted in the 23 Jan 2007 Air Rorce Palicy wnd Guidanze on Remedy Salestion
Dactimenission in Records of Dacision (RODs).

7. Becouse “sucoess” and “eomptiancs” Wil be defined in wrme of aehieving pacformance
abvectives and assectisl sciions, rather than mesting donment cxchange destlings, Alr orse
pesioniel must fosier and maltais didlopues with (e rogatators, paticidarly conceming
technical implememetion issusx. Work plans or cthar tschmicad docments thar ars ot
independently enforceable of sadiest o regulawe spproval shovid aonstheless undorgn review by
wl parnis to nnure compitibility with ultimas reedia) objectives. The faiture 1o do s6 will
incraese the likelibood of a Tegitimate calieage by Be regulaiors and the public as o whethet
remehal netlon objectives in it e biing achieved {or have baen achieved. if 5 dossae
datermination fe &f igroe).

8. buegmtion of Performancs-Bised Respemse Actinng with existing EFAs and RODe:

3. The pocess improverseals doveloped as part of thz Ay Forze soformence baced
primsiples So ot chasgs obligsions wader existing FPAG or RODE. Howsver, partios 1
wristing FEAs may xmend thatr or xegprot them o incorporate these performence-based
scdons and jmpeovements.

B. 1f an existing FFA siready adduroos implurentenon, Q&M plans, or tomplevon
rad review provisions {e.3, identifies an D&M plen a8 2 “primacy” documzyt®), then
auch documents shoeld confones 1o the anforeeable obisclives and setions conteined
ta the ROD,



¢. The Air Force should updaie the ROD as necessry to protect human health and
the environment in conformance with Section 300.435 of the National
Contingency Plan (i.¢. perform 2 ROD amendment for fundamental changes, or
an Explenation of Significant Difference (BSD) for significant changes, or record
non-significant or minos changes in the post-ROD site file). If the Air Force finds
that such an update is necegsary, it should be done in accordance with the
approach defined by these principles. In particular, if hazardous substances are
left in place above unlimited use and unrestricted exposure levels, the 5-year
review affords the Air Force an opportunity to confirm the conclusions in an
existing ROD or to update the ROD if differences significantly or fundamantaily
alter the basic features of the selectad remedy with respect to scope, performance
or cost,

d. The Air Force shall incorporate these principles both in negotiating future
Interagency Agreements and in modifying existing FFAs.
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