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IN THE UNITED STATESDISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

GUIDO A. PRONSOLINO and BETTY J. No. C 99-01828 WHA
PRONSOLINO as TRUSTEES for the GUIDO A.

PRONSOLINO AND BETTY J. PRONSOLINO

TRUST, THE MENDOCINO COUNTY FARM

BUREAU, THE CALIFORNIA FARM BUREAU ORDER ON CROSS-MOTIONS

FEDERATION, and THE AMERICAN FARM FOR SUMMARY JUDGMENT
BUREAU FEDERATION, REGARDING AUTHORITY OF
ENVIRONMENTAL PROTECTION
Hantiffs AGENCY UNDER THE CLEAN
WATERACT TOLIST
V. SUBSTANDARD RIVERSAND
WATERSAND TO ISSUE TMDLS
FELICIA MARCUS, Regiona Adminigtrator, FOR THEM

United States Environmenta Protection Agency
Region 9, CAROL M. BROWNER, Adminigtrator,
United States Environmenta Protection Agency, and
THE UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Defendants.

INTRODUCTION
In this case of firgt impression, the issue is whether Section 303(d) of the Federa Water
Pollution Control Act Amendments of 1972, |ater renamed the Clean Water Act, authorized the
Environmental Protection Agency to determine “total maximum daily loads’ for rivers and waters
polluted only by logging and agricultural runoff and/or other nonpoint sources rather than by any
municipa sewer and/or industrial point sources. 33 U.S.C. 1313(d). The issue gathers importance
from the fact that “nonpoint source pollution has become the dominant water qudity problem in the
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United States, dwarfing al other sources of volume. .. "™ According to EPA, 54% of Cdifornia's
substandard rivers and waters are impaired by nonpoint sources only and another 45% are impaired by
acombination of both point and nonpoint sources (EPA Tab 23).
STATEMENT

Haintiffs Guido and Betty Pronsolino own forested land dong the Garcia River in the North
Coadt of Cdifornia. When they obtained a permit to harvest timber, the Cdifornia Department of
Forestry (“CDF”) imposed redtrictions designed to reduce soil erosion into the GarciaRiver. The
restrictions include measures such as leaving certain large conifers standing.? Plaintiffs contend that the
conditions are onerous and costly. They argue that CDF imposed these restrictions in order to
implement a criterion known as a“tota maximum daily load” (“TMDL”") set by EPA for the Garcia
River. Seeking to strike at the root of their problem, the Pronsolinos brought this action under the
Administrative Procedure Act, 5 U.S.C. 701 et seq., to chalenge EPA’ s authority to impose TMDLs
on rivers polluted only by timber-harvesting and agricultural runoff and/or other nonpoint sources, asis
concededly the case for the Garcia River. Joining them as plaintiffs are the Mendocino County Farm
Bureau, the Cdifornia Farm Bureau and the American Farm Bureau Federation, al of whom dispute
EPA’s authority to st TMDLsfor such rivers.

The Garcia River runs through southwestern Mendocino County into the Pacific Ocean. The
river was once flourished as a spawning ground for cold-water fish such as coho salmon and steelhead
trout. Excess sediment from logging operations over many years in the region hurt, perhaps severdly,

1 Houck, TMDLs, Are We There Yet?: The Long Road Toward Water-Quality Based Regulation Under
the Clean Water Act, 27 ELR 10391, 10399 (Aug. 1997).

2 The conditions included the following: that the Pronsolinos: (a) inventory controllable sediment
sources from all roads, landings, skid trails and agricultural facilities by June 1, 2002; (b) mitigate 90% of
controllable sediment volume at “road related” inventoried sites by June 1, 2012; (c) prevent sediment loading
caused by road construction; (d) retain five conifer trees greater than 32 inches in diameter at breast height
(“dbh™) per 100 feet of all Class| and Class || watercourses (if the site lacks enough trees to comply, the five
largest trees per 100 feet must be retained); (e) harvest only during dry, rainless periods between May 1 and
October 15; () refrain from constructing or using skid trails on slopes greater than 40% within 200 feet of a
watercourse; and (g) forbear removing trees from certain unstable areas which have a potential to deliver
sediment to awatercourse. These recommendations were incorporated into the Pronsolinos’' NTMP (Joint Stmt.
132).
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the spawning and reproduction of these fish in the Garcia River (and other North Coast rivers).® In
1966, one journd reported that one-half of “potentia coho sdlmon’s habitat in the GarciaRiver . . .
was reported as moderately to severely damaged by ongoing logging practices’” (quoted in Brown, et
al., Historical Decline & Current Status of Coho Salmon in Cdifornia, 14 No. Am. J. of Fisheries
Management 237, 251 (May 1994)). By 1998, a daff report on the Garcia River by the Cdifornia
Regiond Water Control Board stated that “[t]he Garcia River and its tributaries have experienced a
reduction in the quality and amount of instream habitat that is capable of fully supporting the beneficia
use of cold-water fishery, due to increased sedimentation” (Exh. C to Pacific Coast Federation
Memorandum at 4). Prior to 1992, Cdifornia established water-quality standards for the river that
include protection of these fish and their habitat (EPA Tabs 8-9). Recent years have seen improvement
in the Garcia River, but the restrictions imposed by CDF are intended to further restore the fish habitat.

Although Section 303(d) of the Clean Water Act required the states and EPA to identify
certain substandard waters and to set TMDL s for them a generation ago, the Garcia River and other
North Coadt rivers escaped their gaze until recently. 1n 1992, EPA required Cdiforniato add the
Garcia River and sixteen other North Coast watersto itslist of substandard waters. Theresfter,
Cdliforniaretained the same waters on itslist in 1994, 1996 and 1998. Meanwhile, a group of
fishermen and environmenta groups sued EPA, dleging that the then-recent addition of the Garcia
River and sixteen other water ssgmentsto Cdifornia slist of substandard waters meant that Cdifornia
and/or the EPA had to prepare TMDLsfor therivers. That case ended in a consent decree in March
1997 requiring TMDLsfor dl therivers. Consent Decree, Pacific Coast Federation of Fishermen’'s
Association v. Marcus, et al., No. 95-4474 MHP (Mar. 6, 1997).

Pursuant to the consent decree, EPA set March 16, 1998, as the deadline for the establishment
of aTMDL for the GarciaRiver. Cdifornia s North Coast Regiond Water Qudity Control Board
initiated public comment on adraft TMDL but missed the deadline. EPA immediately released its own
TMDL for the Garcia River (which was only dightly different from the state dreft (F. Tab 25)). The
EPA TMDL was sengtive to the fish-habitat problem (EPA Tab 1 at 8, 9 and 12):

3 Coho salmon were recently listed by the National Marine Fisheries Service as a threatened species.
61 Fed. Reg. 56138 (Oct. 31, 1996). The Service also recently proposed to list steelhead trout as threatened for
the sameregion. 63 Fed. Reg. 13347 (Mar. 19, 1998).
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Brown et d. (1994) reports that coho salmon previoudy occurred in as
many as 582 Cdlifornia streams from the Smith River near the Oregon
border to the San Lorenzo River on the central coast. There are now
probably less than 5,000 native coho salmon spawning in Californiaesch
year, many in populations of lessthan 100 individuas. Coho populations
today are probably less than 6% of what they were in the 1940s and
there has been at least 70% decline since the 1960s. Brown et d. (1994)
conclude that the reasons for the decline of coho sdlmon in Cdifornia
include: stream dterations brought about by poor land-use practices and
by the effects of periodic floods and drought, the breakdown of genetic
integrity of native stocks, introduced diseases, over harvest, and climatic
change.

* * *

The Garcia River watershed has experienced areduction in the qudity
and quantity of instream habitat which is capable of supﬁorti ng the cold
water fishery, particularly that of coho salmon and stee head.
Controllable factors contributing to this habitat loss include the
acceleration of sediment production and delivery due to land management
activities and the loss of instream channd structure necessary to maintain
gelg_systeﬂ’s capacity to efficiently store, sort and transport delivered
Iment.

Overdl, the TMDL for the Garcia River called for asixty percent reduction of sediment (Joint Stmt.
15).* The TMDL st the totd maximum amount of sediment loading at an average of 552 tons per
square mile per year and dlocated portions of this tota load to various categories of nonpoint sources
inthe Garcia River watershed (Joint Stmt. 1 12). The various categories of nonpoint sourceswere: (@)
mass wasting associated with roads; (b) mass wasting associated with timber-harvesting activities; ()
erosion related to road surfaces, and (d) erosion related to road and skid trail crossings and gullies from
diversions on roads and skid trails (Joint Stmt. at § 16). In order to achieve these load alocations, the

4 EPA’sregulations on TMDLs wereissued in 1985. 40 C.F.R. 130.7. The record herein contains a
summary of the TMDL process (EPA Tab 7 at 2):

The TMDL process, in essence, isthe following: Statesidentify specific waters
where problems exist or are expected; States set priorities; States allocate pollutant
loadings among point and nonpoint sources; and EPA approves State actions or acts
inlieu of the State if necessary. Point and nonpoint sources then reduce pollutants
to achieve the pollutant loadings established by the TMDL through awide variety of
Federal, State, Tribal, and local authorities, programs, and initiatives.

States have primary responsibility for developing lists and TMDL s under section
303(d). Section 303(d)(1)(A) and the implementing regulations (at 40 CFR 130.7(b))
provide States with latitude to determine their own priorities for developing and
implementing TMDLs. In particular, the flexibility to States offered by the priority
ranking process of section 303(d)(1)(A) is agood opportunity for incorporating
rotating basin or other watershed approaches into the TMDL process.
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TMDL caled for percentage reductions in sediment loading from these nonpoint sources (Joint Stmt. a
1114, 15). There were only “dight differences’ between the regiona board' s pending TMDL and the
EPA’s TMDL asissued (Pl. Tab 25).

The regiona board concluded that if it did not implement EPA’s TMDL, then EPA could
withdraw federd funding to the state agency. CDF, the state agency charged with gpproving timber-
harvesting plans, such asthose required of plaintiffs under state law, dso believed that failure to
implement the TMDL would imperil federa funding. In this connection, the Clean Water Act cdls upon
the states to incorporate whatever TMDL s are authorized for listed rivers and waters — the question
here being whether a TMDL was authorized at dl.

Faintiffs forester estimated that TMDL compliance would cost the Pronsolinos upwards of
$750,000. Larry Malliard and Bill Barr, members of plaintiff Mendocino County Farm Bureau, are
smilarly situated. They estimated their compliance would cost $10,602,000 and $962,000
respectively. This suit wasfiled on April 12, 1999, seeking a determination whether aTMDL for the
Garcia River was authorized by the Clean Water Act.

ANALYSIS

The generd issue presented is the extent to which logging and agriculturd runoff and other
nonpoint sources of pollution are relevant in the ligting-and-TM DL process of Section 303(d) of the
Clean Water Act of 1972. 33 U.S.C. 1313(d). Put more narrowly, theissue is whether listing and
TMDLs are required for rivers and waters polluted only by logging and agricultura runoff and/or other
nonpoint sources, such asthe GarciaRiver.

Thelandscape isilluminated by the events leading to the enactment. Under the Federal Water
Pollution Control Act of 1948, 62 Stat. 1155, the primary respongbility for control rested with the
dates. In 1965, the Water Quality Act required each state to develop comprehensive water-quality
standards for inter state waters, taking into account, among other factors, the “propagation of fish and
wildlife” 79 Stat. 903. Such standards did not identify and directly regulate pollutants. Rether, they
stated a desired condition of the water. Reasonable discharges were inherently permitted under these
sandards. See William H. Rogers, J., Environmental Law 252, 259-62 (2d ed. 1994). In 1966,
however, the Refuse Act of 1899, 30 Stat. 1152, was reinvigorated by the Supreme Court. United
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Satesv. Standard Oil Co., 384 U.S. 224, 230 (1966), held that al discharges of al foreign
substances and pollutants (except those flowing from streets and sewers as liquids) were illega without
apermit from the Army Corps of Engineers. This set up a clash between the absolute prohibition of the
Refuse Act and the reasonable-discharge approach of the standards. The Court of Appedsfor the
Third Circuit resolved this clash in favor of the Refuse Act in United Sates v. Pennsylvania
Industrial Chemical Corp., 461 F.2d 468 (3d Cir. 1972). These developments led to the legidation
in 1972 now known, together with subsequent amendments, asthe Clean Water Act. The 1972 Act
was provoked by a groundswell of sustained popular support for genuine water restoration and
environmenta legidation. The Act became law over a presidentid veto.

The Supreme Court, dthough it has never faced the issue now presented, has consstently
referred to the 1972 Act as intended “to establish an dl-compassing program of water pollution
regulation” and “to establish a comprehensive long-range policy for the dimination of water pollution.”
Repeatedly, the Supreme Court has used the word “comprehensive’ to describethe Act. E.g.,
Milwaukee v. Illinois, 451 U.S. 304, 318-19 (1981); Arkansas v. Oklahoma, 503 U.S. 91, 99
(1992). The Act anticipated “a partnership” between the states and the federd government, “ animated
by a shared objective: ‘to restore and maintain the chemicd, physicd, and biologicd integrity of the
Nation'swaters.”” Id. at 101. Achievement of “water quality which provides for the protection and
propagation of fish, shellfish and wildlife’ was an express satutory objective. 86 Stat. 816.

The 1972 Act represented amgjor shift in enforcement policy — away from primary reliance
on water-quaity standards and toward primary reliance on specific effluent limits on al point sources,
the latter being any discernible, confined and discrete conveyance such as a pipe or ditch. 33 U.S.C.
1362(14). The Act established the National Pollution Discharge Elimination System (“NPDES’) and
required an NPDES permit for any discharge by any point source into any navigable water of the
United States, interstate or intrastate. The new sirategy sought to force the best technology practicable
or achievable on dischargers. By 1977, industry was required to meet effluent limitations achievable
through “best practicable control technology currently available” By 1983, it was to achieve control
levels based on the “best available technology economically available” 33 U.S.C. 1311. Insteed of
solely working backwards from the water-quality standards to develop acceptable levels of effluent
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from point sources, the new lead strategy was to require point sources to employ state-of-the-art
treatment, even if it led, as ahappy circumstance, to even cleaner water than called for by the
standards. EPA was to issue NPDES permits except to the extent states adopted EPA-approved
NPDES programs.

The Structure of the 1972 Act

Although the technology-based strategy of effluent limitations on al point sources (the NPDES
permit program) was its capstone, the 1972 Act nonetheless carried forward the pre-existing regime of
water-quaity standards and even extended that regime to dl navigable waters of the United States,
intergtate or intrastate. The Act explicitly recognized the separate problems of point versus nonpoint
pollution and established different approaches to mitigate them. Point sources were subjected to
NPDES regulation (under Sections 301-02 and 402). Nonpoint sources were left subject to state
regulation. How TMDLs were supposed to fit into both branches of the solution is the problem
presented by this case.

In andyzing thisissue, it isimportant to bear in mind the comprehensive way in which all
sources of pollution were addressed by the 1972 Act, dbelt in different ways. It isimportant also to
focus on the language actudly adopted in 1972 (rather than in later amendments) because the issue here
turns on the meaning of the 1972 language. The NPDES program has dready been described. The
following review of the structure of the 1972 Act focuses on those provisions arguably relevant to
TMDLs and/or nonpoint-source pollution.

Under Section 102(a) of the 1972 Act, EPA was to cooperate with other state and federa
agencies, municipalities and industry to “prepare or develop comprehensive programs for preventing,
reducing or eiminating the pollution of the navigable waters” giving “due regard” to “the protection and
propagation of fish and aquetic life and wildlife,” among other purposes. 86 Stat. 817. Under Section
104(n) and (p), EPA was to promote “ continuing comprehensive studies of the effects of pollution,
including sedimentation in the estuaries and estuarine zones of the United States on fish and wildlife, on
sport and commercid fishing . . .” (86 Stat. 823) and to “carry out a comprehensive study and research
program to determine new and improved methods and the better gpplication of existing methods of

preventing, reducing, and diminating pollution from agriculture . .. .” 86 Sta. 824. In sum, while these




© 00 N oo o b~ W N P

e N i T =
N~ o 00 M W N R O

i
© o

N N DN DN DN N N N DN
o N o o0 A W N P, O

provisons did not reference TMDLS, they cdled for “ comprehensive’ programs and studies, including
protection of fish and wildlife,

Section 201 authorized grants for “waste trestment management” on an “areawide’ basisto
“provide control or trestment of al point and nonpoint sources of pallution....” §201(c). Inturn,
Section 208 cdled for “areawide waste treatment management” planning by the tates, expressy
including plans for “nonpoint source’ pollution. To that end, EPA was required to publish regulations
guiding the identification of areas with “substantia water quality control problems” §208(a)(1). The
states were then to identify such areas. § 208(8)(2). Within one year thereof, responsible state
organizations were caled upon to “have in operation a continuing areawide wagte treatment
management planning process’ with initid plans certified to EPA within two years. 8§ 208(b)(1). Such
plans were to include a number of components, the most germane of which was explicitly directed a
“nonpoint source’ pollution. Under Section 208(b)(2)(F), for example, the plans had to include:

aprocessto (i) identify, if appranaIe, agriculturally and silviculturally
related nonpoint sources of pollution, induding runoff from manure
disposal areas, and from land used for livestock and crop production,
and (ii) set forth procedures and methods (including |

requirements) to control to the extent feasible such sources [emphasis

added];
The Section 208 process was summarized succinctly by a 1981 textbook on nonpoint-source pollution

asfollows

Specifically, Section 208 of the act calls for area-wide water pollution
planni n%on aress di?ned by the governor of each state that would
|ncI ude both point and nonpoint sources and pollution abatement
programs. The plans should include: (a) identification of the treatment
works necessary to meet the anticipated municipal and industrial waste
trestment needs of the areawith associated congtruction priorities, time
schedules, and the establishment of rg?ulatory programs for such
trestment works, including urban runoff and storm weter; (b) identification
of the sources of nonpoint pollution — agriculture (ind udi ng runoff from
irrigated fields?, glviculture, runoff from land used for livestock and crop
production or land that has had manure applied to it, mining, sdtwater
Intruson, waste disposal on lands, dispostion of al resdua waste
generated in the designated area, and land and subsurface excavations,
(¢) setting forth of a procedure and methods (including land-use
requirements) that feasibly will control such sources.

Novotny & Chesters, Handbook of Nonpoint Pollution 19 (1981). In short, Section 208
contemplated that nonpoint sources would be remedied through state regulation and required the ates

to develop programs to do so.
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Turning to Section 303, at the core of this controversy, itstitle was “Water Quaity Standards
and Implementation Plans.” Subsection (a) required the states to adopt water-qudity standards
promptly, to the extent not previously done, and to carry forward those aready adopted (subject to
further EPA approval). Standards were to be set, as stated, for both interstate and intrastate waters.
Subsection (c) imposed periodic updating of the standards and submission to EPA for review and
goprova. Standards were to take into account the unique needs of each waterway, including
“propagation of fish and wildlife’ aswell as“agriculturd . . . and other purposes.” 86 Stat. 848.
Subsection (b) instructed EPA to impose its own standards on any dtate failing to set Sandards. 86
Stat. 847. These standards, the Supreme Court has said (once again), were meant by Congressto be
“comprehensve.” PUD No. 1 of Jefferson County v. Washington Dep’t of Ecology, 511 U.S. 700,
704 (1994).

Significantly, in the process of setting standards, Section 303 did not exempt any rivers or
waters — al were covered to the full extent of federd authority over navigable waters. Nor was any
digtinction drawn between point sources and nonpoint sources. The god was to set standards for al
navigable waterways in America, balanced and tailored to accommodate the various needs of each,
including, explicitly, the need for the protection of fish and wildlife. The standards-setting process of
Section 303 plainly applied to waters polluted by point sources as well as nonpoint sources, either
aone or in combination. All parties agree on this conclusion.

It was onto this comprehensive sandards regime that Congress imposed the requirement at
issue, arequirement subdivided into alistingand aTMDL. Asto the firdt, Section 303(d)(1)(A)
provided:

Each gate shdl identify those waters within its boundaries for which the

effluent limitations required by Section 301(b)(1)(A) and 301(b)(1)(B)

g)%lrllco):[agltg ?g erwwtcmc\)&gg;o !I'rﬂgl Sate sha::iIy évstﬁl gl1J i' Bﬁ gr??y éragnkl ng for

?OJ%Z vr\;]aggrg Otfaiqn% utgt ;oount the severity of the pollution and the uses
Section 303(d) thus became an intersection between the old and new strategies. It caled for an
asessment of the expected beneficid impact of the main innovation of the Act — impaosition of the best
effluent reduction technology could supply. If those reductions done would bring awaterway into

compliance with standards, well and good. 1f not, then Section 303(d)(1) required the waterway to

9
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joinalist of unfinished business® That list, once completed, then had to be prioritized by the States.

For each listed river and water, Section 303(d)(1)(D) of the Act next required the states to establish

TMDLs

TMDLswere thus required for al listed rivers and waters, at least as to pollutants identified by EPA as

Each State shdl establish for the weaters identified in paragraph (1)(A) of
this subsection, and in accordance with the priority ranking, the total daily
maximum load, for those pollutants which the Adminigtrator identifies
under Section 304ﬁa)(§ as suitable for such caculation. Such load shall
be established at alevel necessary to implement the gpplicable water
quality standards with seasond variations and amargin of safety which
takes Into account any lack of knowledge concerning the relationship
between effluent limitations and water qudity.

suitable for such caculation (and EPA long ago dated that “dl” pollutants were suitable for such

cdculaion).? The controversy herein is whether the Garcia River should have been listed at dl.’

Haintiffs say no, it should not have been and, therefore, EPA should never have issued its TMDL.

Before addressing this argument, it isindructive to complete the remainder of the structurd review.

The next step — under Section 303(d)(2) — was for the State to submit the prioritized list and

TMDLsfor EPA review and for EPA to either gpprove or disgpprove them. To repeat, EPA was

statutorily required to gpprove or disgpprove the lists and the TMDLSs. |If gpproved, then the Sate was

“toincorporate’ the lists and TMDLs into its* continuing planning process’ under Section 303(e). If

disapproved, EPA was to revise the list and/or TMDLs s0 as to implement the applicable water-quaity

dandards. Asrevised, the state was then “to incorporate’ them into its planning under Section 303(€).

Either way, the lists and TMDL s were obliged to be incorporated into the states continuing planning

process, a process summarized momentarily.®

Asto nonlisted rivers and waters, Section 303(d)(3) imposed an “informationa” TMDL

requirement regarding fish and wildlife

5 Professor Oliver Houck states: “The rationale was that water quality standards would clean up waters
which remained substandard after application of technology-based limits.” Houck, 27 ELR at 10337.

6 43 Fed. Reg. 60662 (Dec. 28, 1978).

"EPA’sregulations call it alist of “water-quality” limited segments. 40 C.F.R. 130.7(b).

8 The Act does not define total maximum daily load. EPA’sregulations break it into a“wastel oad
allocation” for point sources and a*“load allocation” for nonpoint sources. 40 C.F.R. 130.2.

10




© 00 N oo o b~ W N P

e N i T =
N~ o 00 M W N R O

i
© o

N N DN DN DN N N N DN
o N o o0 A W N P, O

For the specific purpose of developing information, each State shall

identify al waters within its boundaries which it has not identified under

paragraph (1)(A) and (1)(B) of this subsection and estimate for such

waters the total maximum daily |oad with seasond variaions and margins

of safety, for those pollutants which the Adminigtrator identifies under

Section 304(a)(2) as suitable for such caculaion and for thermal

discharges, at alevd that would assure protection and propagation of a

bd anced indigenous population of fish, sndlfish and wildlife.
As gated, this provision applied only to nonlisted waters. The informational TMDL s were not subject
to EPA review. EPA was not authorized to review or to issue the “informationd” TMDLs. This
provision sought establishment of state-prepared TMDL s that would “ assure protection and
propagation of a balanced indigenous population of fish, shdlfish and wildlife” They, too, were
intended for the continuing planning process®

Section 303(e) imposed on the states “a continuing planning process’ reviewable by EPA for

congstency with the Act. EPA was to gpprove “any continuing planning process’ that would result in
“plansfor all navigable waters within such gate . . . which were to include, among other things, total
maximum daily loads for pollutants in accordance with subsection (d)” (emphasis added).
Subsection (d), in turn, covered both the TMDL s for listed waters and “informationa” TMDLs. The
plans aso were required to include the * area-wide waste management plans’ under Section 208. In
turn, as seen, those plans had to include “a process’ to identify “nonpoint sources of pollution” and
“methods (including land-use requirements) to control” them. The Section 303(e) plans were dso
expected to include “ adequate implementation, including schedules of compliance, for revised or new
water quality standards.” In short, the mandatory planning process of Section 303(e) covered “dl
navigable waters’ and was to address “ adequate implementation” of al water-quaity standards, had to
include plansincorporating TMDLSs, and had to address *nonpoint sources of pollution.” A wild river,
therefore, polluted only by logging in its watershed, was dearly meant to benefit from the continuing

planning process.

® Although the water-quality standards themselves were supposed to take “into consideration” the
“propagation of fish and wildlife,” those standards also had to take into account the “use and value” of the
waters for a number of other purposes. 33 U.S.C. 1313(c)(2). Asaresult, astandard itself might be a
compromise of competing considerations. The TMDL requirement of Section 303(d)(3) would specifically help
the states identify the extent and types of pollution injurious to fish and wildlife.

11
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Section 304 was entitled “ Information and Guidance.” Section 304(a) generdly cdled for
EPA-st “ criteriafor water quality accuratdly reflecting the latest scientific knowledge” including
impacts on fish and wildlife. EPA wasto develop “information”

(A) on the factors necessary to restore and maintain the chemicd,

physicd, and biologicd integrity of dl navigable waters, ground waters,

waters of the contiguous zone, and the oceans; (B) on the factors

necessary for the protection and propagation of shellfish, fish, and wildlife

for classes and categories of recelving waters and to alow recregtiona

activitiesin and on the water; and (C) on the measurement and

classification of water qudity; and (D) for the purposes of section 303,

on and the identification of pollutants suitable for maximum daily

load measurement correlated with the achievement of water quality

objectives.
8 304(a)(2) (emphasis added). In requiring “identification of pollutants suitable” for the TMDL
measurements of Section 303, no distinction was drawn between point and nonpoint sourcesin Section
304(a). That provison was comprehensive. In contrast, Section 304(b) focused only on point
sources. It required EPA to issue guiddines for effluent limitations. Section 304(e) focused only on
“nonpoint sources of pollution.” It required EPA to issue (1) guiddines for identifying an evauating the
nature and extent of nonpoint sources of pollutants and (2) processes, procedures, and methods to
control pollution resulting from . . . agriculture and Slviculturd activities, including runoff from fidds and
crop and forest lands.” 86 Stat. 852. Section 304(a), in short, covered al sources of pollutants and
caled for a predicate step for the TMDL process at issue.

Section 305, labdled “Water Qudlity Inventory,” called for an EPA-led report by January 1,
1974 that described the “ pecific qudity,” during 1973, “of al navigable waters’ that included a roster
of dl point sources discharging into said waters, and that identified “ specificaly those navigable weters,
the qudity of which is adequate to provide for the protection and propagation of shellfish, fish and
wildlife,” among other things. Starting in January 1975, each state was to submit an annud report to
EPA tha described the water qudity of dl “navigable waters’ within its borders, andyzing the extent to
which “al navigable waters’ within the state provided for the protection of shellfish, fish and wildlife,
andyzing the extent to which diminating the discharge of pollutants and aleve of water qudity provided
for the protection and propagetion of shdllfish, fish and wildlife, and among other things (8

305(b)(1)(E), 86 Stat. 854):
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adescription of the nature and extent of nonpoint sources of pollutants,

and recommendations as to the programs which must be undertaken to

control each category of such sources, including an estimate of the costs

of implementing such programs.
Section 305 made clear that no river or water in the United States was immune from its process, all
navigable waters were covered; nonpoint-source pollution was to be anayzed without exception.

In summary, the 1972 Act addressed dl sources of pollution, dthough each typein different
ways. It sought comprehensively to protect and to restore dl navigable watersin America. Although
Congress imposed direct NPDES regulation only on point sources, Congress plainly carried forward
the pre-existing regime of water-quality standards and, indeed, expanded it to include intrastate waters.
That regime was intended (in part) to mitigate nonpoint-source pollution through state land-use
regulation. These generd conclusons are not redly in dispute in this case,

Congtruction of Section 303(d)

Theissue on which the parties divide is the extent to which nonpoint sources of pollution were
to count in assembling the substandard-waters list required by Section 303(d) and in preparing the
corresponding TMDLs. In their opening brief, plaintiffs contended that the listing and TMDL
requirements of Section 303(d) were “exclusvely reserved for point sources’ (F. Br. 14) and that
“ Section 303(d) focuses solely on point sources’ (F1. Br. 16). Intheir reply (at 8), plaintiffs stated: “A
water body that isimpaired by both point and nonpoint sources should be listed under both Section
303(d) and Section 319(a)(1)(A) and the point and nonpoint sources be addressed pursuant to those
respectivelisings” A water polluted only by logging runoff or other nonpoint sources of pollution, like
the Garcia River, plaintiffs argue, should not be listed and no TMDL should be prepared. Plaintiffs
base their arguments on the fact that effluent limitations — which gpply only to point sources— are
referenced in the listing requirement of Section 303(d) whereas no reference is made to nonpoint
SOUrces:

Each sae shdl identify those waters within its boundaries for which the
effluent limitations required by Section 301(b)(1)(A) and 301(b)(1)(B)
;%ﬁoctagg ?g gc?v%ggéo !I'nr:gl g?iegt shag)ll &aﬁ gt]@ Sﬁ gr??y gnkl ng for
such waters, takln% into account the severity of the pollution and the uses

to be made of waters.

All versons of plaintiffs arguments must be rgected for four reasons.

13




© 00 N oo o b~ W N P

e N i T =
N~ o 00 M W N R O

i
© o

N N DN DN DN N N N DN
o N o o0 A W N P, O

First, the soleimport of placing ariver or water on a Section 303(d) list was that it would
trigger the TMDL requirement. What use, then, did the statute contemplate for the TMDL? If the
TMDL, for example, were to be used only to adjust NPDES effluent limitations for point sources, then
plantiffs argument might have force. Such a narrower use, athough a legitimate one, was not set forth
in the Satute as the sole use. Indeed, that use was not even expressy cdled out in the Act, dthough it
was inferrable from Section 301(b)(1)C), Section 302(a), and Section 303(d)(1)(C). The expresdy
contemplated use of TMDLswas their “incorporation” into the “continuing planning process’ by the
states under Section 303(€). That was the side of the equation, however, pertinent to nonpoint-source
regulation (as well asto any state-administered NPDES program).1® Moreover, the TMDLSs had to be
st at levelsthat would “implement” the gpplicable water-qudity standards. It would have been
impossible to do so without taking any nonpoint sources into account as well as any point sources. It
seems evident that TMDL s were intended, in part, to be used to help states evaluate and develop land-
management practices to mitigate nonpoint-source pollution. Otherwise, as one court has Stated, it
would frugtrate the “comprehensive approach” adopted in the 1972 Act. National Resources Defense
Council, Inc., v. Fox, 909 F. Supp. 153, 156 (S.D.N.Y. 1995). In short, the Statutorily-defined role
of the TMDL isinconsgent with plantiffs argument.

Second, plaintiff’s argument is incongstent with the logic expressed in Section 303(d). Section
303 was entitled “Water Quality Standards And Implementation Plans.” Water-quality standards were
required for all navigable waters, intrastate or interstate. The first sentence of Section 303(d) required
eech date to “identify those waters within its boundaries’ for which the new effluent limits would not be
stringent enough to meet the standards. The starting point was, therefore, each and every substandard
navigable water within the boundaries of the state.  Then, only those redeemable through the imposition
of state-of-the-art technology on point sources, the lead strategy under the Act, were expressly
excused from thelist. Since dl rivers and waters regardless of pollution source were included in the

universe for which water-quality standards were required, al of them — again regardiess of source of

1 The states are allowed but not required to adopt state-administered NPDES programs. In the
absence of such a program approved by the EPA, the NPDES program within a state is administered by EPA
itself. See Milwaukee v. Illinois, 451 U.S. 304, 311 (1981). Even today, after nearly thirty years, two states do
not have approved NPDES programs.
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pollution — were included in the universe for which listing and TMDL s were required — save and
excluding only those for which effluent limitations would be sufficient to achieve compliance with
standards.™

Third, while it is true that nonpoint-source pollution was not mentioned in Section 303(d), the
reason seems obvious. The 1972 Act superimposed the technol ogy-driven mandate of point-source
effluent limitations. To assessthe impact of the new dtrategy on the monumenta clean-up task facing
the nation, Congress cdled for alist of the unfinished business expected to remain even after gpplication
of the new cleanup strategy. In cdling for such alig, it was unnecessary to reference nonpoint
pollution. Any polluted waterway — whether its sources were point, nonpoint or a combination — had
to beligted if it would not be cleansed by the new approach. To have excluded the large number of
rivers and waters polluted soldy by agricultural and logging runoff would have left achasmin the
otherwise “comprehensve’ datutory scheme. 1t would have crippled the continuing planning process
by which the states were expressy required to confront nonpoint-source pollution and to incorporate
TMDL datainto their continuing planning process. To achieve the sandards, an intermediate step was
needed. That step required engineering data. That wastherole of the TMDL. Similarly, to have
limited TMDLs only to point-source loadings, as argued for by plaintiffs, would have left Sate agencies
guessing a how to alocate the burden of cleanup between point and nonpoint contributions of the same
pollutant.*?

Fourth, the Ninth Circuit has dready gone on record that the TMDL process covers nonpoint
aswell as point sources, as set forth below. None of these decisons is four-square on point but some
comeclose. Plaintiffs argument is hard to reconcile with the Ninth Circuit's caselaw.

The Ninth Circuit Caselaw

Although the Ninth Circuit has not decided the precise issue raised, its Clean Water Act

precedents support the conclusion reached above. The earliest-cited case to reach the Ninth Circuit

1 This was subject to the further proviso that TMDLs only had to be set for those “pollutants”
identified by EPA under Section 304(a)(2), 33 U.S.C. 1314(a)(2), as suitable for TMDL calculation, a subissue
discussed in detail below.

12 For these three reasons, the Court finds that Congress has directly spoken to the precise question at

issue. Thereis, therefore, no need to resort to supplemental aids of construction. Chevron, U.SA., Inc., v
National Resources Defense Council, Inc., 467 U.S. 837, 842-45 (1984).
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involved a chdlenge by environmentdists to NPDES permitsissued by EPA to Alaska gold-placer
mines. The court held that EPA had erred in failing to require an effluent limitation for turbidity in the
permit. The court distinguished between nonpoint-source pollution (hno NPDES permit required) and
point-source pollution (NPDES permit required), but held that water discharged through a duice box
was a point source. The EPA was required, therefore, to include in the permits whatever effluent
limitations were necessary to achieve state water-quality standards (under Section 301(b)(1)(C)).
Trustees for Alaska v. EPA, 749 F.2d 549, 557-58 (9" Cir. 1984).
In Oregon Natural Resources Council v. United States Forest Serv., 834 F.2d 842 (9™

Cir. 1987), the plaintiff organization argued that Section 301, which established effluent limitations for
point sources, should incorporate limitations designed to achieve state sandards for achieving
elimination of nonpoint runoff. The Ninth Circuit rejected the attempt to confound the two separate
ways in which the Act distinguished between point and nonpoint pollution:

We recognize that nonpoint sources of pollution congtitute amajor source

of pallution in the nation’ s waters [footnote omitted]. However, we do

not believe that the Act allows for the enforcement of State water quaity

sandards, as affected by nonpoint sources, under the citizen suit

provison. When Congress established the Nationa Pollutant Discharge

Elimination System (NPDES) in 1972 and concomitantly crested a new

gpproach to regulating and abating water pollution, it drew adigtinct line

between point and nonpoint pollution sources. Point sources are subject

to direct federa regulation and enforcement under the Act [footnote

omitted]. See 33 U.S.C. § 1342. Nonpoint sources, because of their

vegf nature, are not regulated under the NPDES. Instead, Congress

addressed nonpoint sources of pollution in a separate portion of the Act

which encourages states to devel op areawide waste treatment

management plans [footnote omitted]. See 33 U.S.C. § 1288 (emphasis

added).
Oregon Natural Resources Council, 834 F.2d at 849. The court remanded, however, for a
determination on whether the timber sale would cause nonpoint-source runoff in violation of the water-
qudity standards set by Oregon. In no way does the decision address the Section 303(d) list or
TMDL features. But the decision does recognize that the 1972 Act comprehended nonpoint-source
regulations through state areawide waste treatment management plans.

Of most immediate significance are the following two decisons. In Alaska Center for the

Environment v. Browner, 20 F.3d 981 (9" Cir. 1994), the district court ordered EPA to issue

TMDLsfor Alaskawaters, after along period of inaction by the agency. EPA gppeded only on
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grounds of plaintiffs dleged lack of sanding. The Ninth Circuit affirmed. EPA’s slanding argument
involved the fact that even if TMDLs were issued, Alaskawould have, & least in part, discretion “with

respect to non-point source pollution.” The Ninth Circuit responded:
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Here, by contragt, third party involvement does not render the relief
sought completely speculative. Congress and the EPA have dready
determined that establishing TMDL s is an effective tool for achieving
water quality standards in waters impacted by non-point source pollution.

Alaska Center, 20 F.3d a 985. Significantly, therefore, the Ninth Circuit went on record that the
TMDL process covered nonpoint-source pollution. At the very least, this statement covered rivers and
waters affected by both point sources and nonpoint sources. Nothing in the opinion so limited it,
however, and the court’ s rationde seems equally gpplicable to rivers spoiled only by logging runoff.
In Dioxin/Organchlorine Center v. Clarke, 57 F.3d 1517 (9" Cir. 1995), the court of

gppedls upheld EPA’s TMDL for dioxin, which had been set at the lowest level measurable by the
current technology. The court of gppedls described a TMDL asfollows (id. at 1520):

A TMDL defines the specified maximum amount of a pollutant which can
be discharged or “loaded” into the waters at issue from dl combined
sources. Thusa TMDL represents the cumulative total of dl “load
dlocations’ which arein turn best estimates of the discrete loading
attributed to nonpoint sources, natural background sources, and
individud wastdload dlocations (“WLAS’), that is, specific portions of the
total load dlocated to individua point sources. When a TMDL and
specific wasteload alocations for point sources have been established,
any NPDES permits issued to a point source must be consigtent with the
terms of the TMDL and WLA. See40 C.F.R. §130.2.

This decison dso treated TMDL s as gpplicable to nonpoint sources. The court then went on to hold
that Section 303(d) did not require development and proven failure of best available technology before
seiting aTMDL for atoxic pollutant. 1d. at 1528.

In summary, the Ninth Circuit has already stated that TMDLs are an “effective tool for
achieving water quality standards in watersimpacted by non-point source pollution” (Alaska Center)
and that “[a] TMDL defines the specified maximum amount of a pollutant which can be discharged or

‘loaded’ into the waters at issue from al combined sources’ (Dioxin). In the face of these statements,
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it would be difficult for adigrict court within the Ninth Circuit to hold that TMDL s were not required
for listed rivers and waters harmed only by nonpoint pollution.*3
TheLegidative History
Section 303(d) originated in the House of Representatives. The House committee report, on
which plantiffs base their legidative-history argument, Stated:

© 00 N oo o b~ W N P

e N i T =
N~ o 00 M W N R O

i
© o

NN
= O

N
N

N N
A W

Water qudity standards will be utilized for the purpose of setting effluent
limitations in those cases where effluent limitations for point sources
would not be congstent with such standards. Even though al point
sources must be January 1, 1976, as a minimum, meet the requirements
of subsection éb)(l)(A) and subsection (b)(1)(B) of section 301 all point
sources could be required to meet a more stringent effluent
limitation consistent with water quality standards of the receiving
watersif the effluent limitations set pursuant to subjection (b)(1)(A)
and subsection (b)(1)(B) of section 301 are inadequate to meet those
water quality standards. In this case a more stringent effluent
limitation will be imposed.

Any required more stringent effluent limitations will be set on the basis of
that reduction in the quantity and qudlity of the discharge of pollutants
which would be reguired to make the total discharge load in the receiving
watersfrom municipal and industrial sources consstent with water
quality standards. This should not be interpreted to mean that such more
gringent industrid and municipa effluent limitations will, in themsdlves,
bring about a meeting of water qudity standards for receiving waters.
The Committee clearly recognize that non-point sources of pollution area
magor contribution to water qudity problems.

The Committee heard extensve testimony during the oversight and
legidative hearings to the effect that it is extremely difficult to gpportion
the discharge load from dl point sources dong awaterway or section of
awaterway. However, tesimony was aso heard from the more
experienced States that they aready have this cgpability. The Committee
fed s that with appropriate support from the Adminigtrator, the required
andyss can be completed by the State in atimely fashion.

H. R. Rep. No. 92-911, at 105-06 (1972) (emphasis added).

N N
(o2 N |

N N
o

3 |n Natural Resources Defense Council, Inc., v. EPA, 915 F.2d 1314 (9" Cir. 1990), the Ninth Circuit
held under a 1977 Amendment, that EPA regulations had to include a requirement that the states identify all
sources discharging any pollutant believed to be impairing water quality into alisted river or water. The
decision explained the broad outline of the 1972 Act and stated that the fact that only point-source pollution
was directly regulated but otherwise did not address the immediate issue. Oregon Natural Desert Ass'n v.
Dombeck, 172 F.3d 1092 (9" Cir. 1998), held that a grazing permit issued by the United States Forest Service did
not require prior state certification of compliance with state water-quality standards, holding that such
certifications were required only for “discharges,” which referred only to point sources. 172 F.3d at 1095.
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From this, plaintiffs conclude that while Congress understood the role of nonpoint sourcesto be
a“magor contribution” to water-quality problems, it eected to regulate only point sources through

Section 303(d) and described load calculations only as a predicate step in adjusting effluent limits.

To be sure, the focus of the passage was on effluent limitations and their adjustment to meet
water-quaity standards. Nothing in this passage, however, expresdy limited the role of water-qudity
standards or load caculationsto this Sngle purpose. The passage a S0 recognized that “ non-point
sources of pollution are amagjor contribution to water quality problems.” The passage aso seemed,
therefore, to recognize that mitigation of nonpoint-source pollution would aso be required to meet
sandards. In conference, moreover, Section 303(d)(1)(C) was amended to amplify the TMDL text,
athough not directly asto the specific issue presented. The conference report then stated:

(1) Subsection (d)(1) requires each State to identify the waters within its
boundaries for which effluent limitations required to section 301 are not
stringent enough to implement awater quality standard applicable to the
waters. The State is to establish a priority ranking for such waters, taking
into account the severity of the pollution and uses to be made of the water.

* * *

(3) Each State isto establish for waters identified under paragraph (1)(A)
in accordance with the priority ranking the total maximum daily load for
those pollutants which the Administrator identifies as suitable for such
cdculation. Thisisto be established at alevel necessary to implement
water quaity standards with seasond variations and amargin of safety.

* * *

(5 The Saeisto submit to the Adminigtrator from time to time the
waters 0 identified and loads so established. The Adminigtrator isto
apBrove or disgpprove the identification and load within 30 days after
submission. If they are gpproved, the State must incorporate them into its
plan under subsection (€). If hedi sa?proves them, heisrequired to
Identify the waters and establish the loads, and the State is to incorporate
that into its current plan.

* * *

7) Each Stateis required to have a continuing planning process condstent
with this Act and to submit such plan within 100 days &fter the date of
enactment of this Act to the Adminigtrator for his gpprova. The
Adminigtrator must gpprove or disgpprove such process within 30 days
after submission, and he mugt, from timeto time, review the State's
approved planning processto insure that it is at al times consstent with the
Act.

* * *
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(9 The planning process must include a process which will result in plans
for dl navigable waters within the State which include, among other things,
tota maximum daily loads for pollutants and therma discharges.
The conference report followed the congtruction of the Act adopted by this Court, a construction that
would, removing only those waters redeemed by the effluent limitations, result in aplan and TMDL for
every substandard navigable water within a state.
The Definition of Pollutant

For this Court, the more troubling issue is one not raised by plaintiffs but one raised by EPA in
afootnote (Def. Br. 25 n.24) and on which the Court requested argument. It concerns the statutory
definition of “pollutant.” TMDLs were made obligatory, as stated, only for “those pollutants which the
Adminigtrator identifies under Section 304(a)(2) as suitable for such caculation.” In turn, the latter
provison called for EPA to consult with state and federd agencies and to develop and publish an
identification of pollutants suitable for TMDL measurement corrdated with the achievement of water-
quality objectives. After enactment, EPA identified “al” pollutants as suitable. 43 Fed. Reg. 60662
(Dec. 28, 1978).

But what isa*pallutant”? “Pollutant” was defined in Section 502 as meaning “ dredged spoail,
solid waste, incinerator residue, sewage, garbage, sewage dudge, munitions, chemica wastes,
biological materials, radioactive materids, heat, wrecked or discarded equipment, rock, sand, cellar dirt
and indugtrid, municipd and agriculturd waste discharged into water” (emphasis added). Two issues
arise. Firgt, the gatutory definition did not include the word “sediment.” To that, thereis adipostive
answer. The Ninth Circuit has dready held that “sediment” and naturd materid from the * bank
adongsde’ ariver isapollutant (in the context of a placer-mining point source). Rybachek v. EPA,
904 F.2d 1276, 1285-86 (9" Cir. 1990); accord: |daho Conservation League v. Thomas, 91 F.3d
1345, 1347 (9" Cir. 1996) (TMDL prepared for sediment); Driscoll v. Adams, 181 F.3d 1285, 1291
(11* Cir. 1999) (sediment is a pollutant); see also United States v. M.C.C. of Florida, Inc., 772
F.2d 1501, 1505-06 (11™ Cir. 1985) (dredged spoil includes vegetation and sediment); Hudson River
Fishermen’s Ass'nv. Arcuri, 862 F. Supp. 73, 76 (S.D. N.Y. 1994) (pollutants include rock, sand

1 The earlier Senate report stated, “[i]t has become clearly established that the waters of the Nation
cannot be restored and their quality maintained unless the very complex and difficult problem of nonpoint
sourcesis addressed.” S. Rep. No. 92-414, 92™ Cong., 1% Sess. 39 (1971).
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and dirt). Moreover, the legidative history referred to “ sediment” as a“pollutant,” stating “ sediment,
often associated with agricultura activities, is by volume our mgjor pollutant . .. ." S. Rep. No. 92-
414, 92d Cong. 1% Sess. 52 (1971). This statement gppears, incidentaly, in the same report briefly
explaining that the definition of pollutant was borrowed from the Refuse Act. 1d. at 76.

Second, and more troubling, the itdlicized phrase above — “discharged into water” — was
part of the statutory definition of pollutant. “Discharges’ are uniquely associated with point sources
under Section 502(12). Oregon Natural Desert Ass nv. Dombeck, 172 F.3d 1092, 1095 (9" Cir.
1998). One might wonder, therefore, whether the entire list of statutory pollutants was confined to
point sources. If so, then TMDL s were authorized only for point-source pollutants (as would be other
features of the Act). Preliminarily, however, the Satutory definition is ambiguous for it reads “dredged
spail . .. rock, sand, cdlar dirt and indudtria, municipa and agriculturd waste discharged into water.”
The phrase “ discharged into water” might have been intended to modify only the tag-end phrase “and
industrid municipa and agricultural waste”  Alterndively, it might have been intended to modify the
entirelist. To add confusion, the statutory definition of “discharge’ in Section 502(12) itsdlf
incorporated the term * pollutant,” thusinjecting acircularity problem.

Sgnificantly, the Act otherwise referred to “nonpoint sources’ of “pollutants,” including from
“agriculturd and slviculturd activities, including runoff from fidlds and crop and forest lands” E.Q., 88
105(d), 304(e), see also 305(b)(1)(E). The operative language of the Act, therefore, expresdy treated
pollutants as emanating from nonpoint sources. That usage was broader than and inconsistent with a
narrow image of pollutants only flowing out of apipe. Similarly, Section 201(d)(2) cdled for
condruction of facilities providing for, among other things, “the confined and contained disposal of
pollutants not recycled.” If pollutants had to be discharged into water, they could not also be confined
and contained. These provisions make reasonably clear that pollutants could derive from any source,
not merely from point sources. So too with the legidative history. While the background of the
definitionsis unilluminating, the legidative history otherwise referred to nonpoint-source “sediment” asa
“pollutant,” as quoted above. See H. R. Rep. No. 92-911, 92" Cong., 2™ Sess. 102 (1972); S. Rep
No. 92-414, 92" Cong., 1% Sess. 10, 13, 52, 68 (1971); S. Rep. No. 92-1236, 92™ Cong., 2™ Sess.
126 (1972). To confine pollutants to point sources, findly, would impair the “comprehensive’ fabric of
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the Act. Any residua doubt on this scoreis diminated by deference to the reasonable congtruction
adopted by the agency charged with enforcement of the Act. Chevron, 467 U.S. at 865. Therefore,
the Court holds that “pollutant,” as used in the Act, includes sediment, regardless of whether it comes
from a point source or a nonpoint source.

The 1987 Amendment and Section 319

In 1987, Congress amended Section 319 to the Clean Water Act. It was specificaly directed
to nonpoint-source management programs. 33 U.S.C. 1329; 112 Stat. 3283. This enactment,
plaintiffs urge, would have been unnecessary and superfluous if Section 303(d) aready comprehended
nonpoint sources. In brief, Section 319(a)(1) required each governor to submit to EPA areport that
identifies

Those navigable waters within the State which, without additional action

to control nonpoint sources of pollution, cannot reasonably be expected

to attain or maintain applicable water quality sandards. . . .
The report was to identify categories and subcategories of nonpoint sources, the state€' s process for
identifying best management practices, the state’s measures to control each such category and
subcategory, and the state and local programs for controlling pollution from nonpoint sources. Section
319(b) dso required each state to submit a“management program” for controlling nonpoint-source
pollution, including an identification of the best management practices which will be undertaken to
reduce “pollutant loadings’ resulting from each category and subcategory. Plaintiffs are correct that the
1987 amendment covered some of the same generd ground that EPA contends was aready enacted.
Nonethdess, plaintiffs argument is rejected for three reasons:

First, while Section 319 addressed nonpoint pollution, it did not conflict with or duplicate the
Listing/TMDL provisonsa issue. The Section 303(d) list cdled for al unfinished business after
application of technology-driven effluent limitations. Section 319, however, sought instead to list those
rivers and waters which could not achieve standards “without additiona action to control nonpoint
sources of pallution.” The two lists would partidly overlap, to be sure, but were not the same. A river
ruined only or mainly by industrid waste might make the Section 303(d) list — but only that lis — if the
best available technology would be insufficient to meet state sandards and any cleanup of nonpoint

contaminantswould make no materia difference. In contrast, a remote river muddied by excessive
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logging might make both lists. Moreover, Section 319 was silent asto TMDLs whereas Section
303(d) required them. Section 303(d), therefore, supplied an important ingredient for the reports and
plans under the 1972 Act aswell asthose later required under Section 319. Just asthe TMDLswere
input for the area-wide management plans under Section 208 and continuing planning process establish
under Section 303(e), the TMDL s were needed for the planning required under Section 319. Findly,
Section 310 authorizes federa grants to the states for nonpoint-source management programs, a new
and additiond feature to combat a continuing problem.
Second, while the 1987 enactment adopted newer and stronger measures to address the
problem of nonpoint pollution, the 1972 enactment plainly spelled out — expresdy so — medicine of
itsown. The phrase “nonpoint sources of pollution” was prominent in the 1972 Act (see Sections
201(c), 208(b)(2)(F), 304(e), 305(b)(1)E)), as set forth above. It isinaccurate to argue, as do
plaintiffs, that nonpoint-source pollution escaped attention under the 1972 Act.
Third, the Ninth Circuit has rgjected a Smilar attempt to infer congressiond intent for the 1972
Act from alater Clean Water Act amendment (in that case from the 1977 amendment):
This legidative history does not persuade us, becauseit is not part of the
law, was written long after the law was passed, and seems incong stent
with the law passed when it was written. Thisis 1977 *history” about a
1972 law. Ingtead of giving us awindow into the thinking of the
legidators who wrote the bill, it gives us the advice of someone on a
House Conference Committee staff five years after section 1369 was
promulgated about how we should construe alaw passed by an earlier
Congress under a different president in a different politica era.
Subsequent legidative higory in the form of committee reports of
subsequent congresses are generaly considered an “extremely hazardous
basis for inferring the meaning of a congressona enactment.” Consumer
Product Safety Comm. v. GTE Sylvania, Inc., 447 U.S. 102, 118
fn.13, 100 S.Ct. 2051, 2061 fn.13, 64 L.Ed.2d 766 (1980).

Longview Fibre Co. v. Rasmussen, 980 F.2d 1307, 1311-12 (9" Cir. 1992). So too here.

It istrue, as plaintiffs note, that savera members of Congress stated that the 1987 amendment
would be “afirg step” or would “begin” the process of addressing this source of water degradation

(seeH. Br. 21). One must, however, remember the context. After 1972, EPA was exceedingly dow,
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even resistant to, the water-quaity approach.™ Following the 1972 amendments, EPA was
preoccupied in promulgating the technology standards required for point-source regulation. At leastin
the upper chamber, Senator Edmund Muskie, a champion of the technology approach, had urged EPA
to give it top priority and relegate the standards approach to “ secondary priority.” Senate Report of
Committee of Conferenceon S. 2770 in Lib. Of Cong., A Leg. Hist. Of the Water Pollution Control
Act Amendment of 1972, 93d Cong. 1% Sess. 171 (1973). In that spirit, EPA did virtudly nothing
under Section 303(d) for six years.®

Then, in 1978, EPA was ordered to publish afina identification of pollutants, apreiminary step
under Section 303(d) necessary before any state had to preparea TMDL. Board of County
Comns. v. Costle, No. 78-0572, dip op. (D.D.C. June 20, 1978) (unpublished order); see 43 Fed.
Reg. 42303 (Sept. 20, 1978). EPA stated that it had not considered such finalization “as a matter of
high priority” because the “practicad results’ of TMDLs were dready being accomplished, it felt,
through basin planning. Id. at 42303. Thefina identification was published on December 28, 1978. It
did not identify any pollutants by name but instead smply identified “al pollutants, under proper
technica conditions, as being suitable for the caculation of tota maximum daily loads” The phrase
“proper technica conditions’ was defined to mean “the avallability of anaytical methods, modding
techniques and database necessary to develop atechnology defensble TMDL.” Such availahility, the
EPA said, would have to be determined on a case-by-case basis. 1d. at 60662. EPA then asked each
date merdly to identify “one or more’ water-quality limited stream segments within 180 days, leaving it
to the future as to when more than one would be due. Id. at 60666.

The states were also dow to respond. Mot states submitted no lists under Section 303(d),
dthough Nevada submitted alist in 1979 for the Walker River, ariver polluted only by nonpoint
sources. EPA then took the pogition that until a state submitted a TMDL, EPA had nothing to approve
or disgpprove. Houck, 27 ELR at 10393. Eventudly, the Seventh Circuit held that the prolonged
falure of a gate to submit anything was a“congtructive submisson” of no TMDL at dl, triggering

B The history is documented in Houck, TMDLSs, Are We There Yet?: The Long Road Toward Water
Quality-Based Regulation Under the Clean Water Act, 27 ELR 10391 (1997).

16 Under Section 303(e), EPA first published a water-quality standards regulationsin 1975. 40 C.F.R.
130.7; 40 Fed. Reg. 55334 (Nov. 28, 1975).
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EPA’sduty to act. Doing nothing was, the court held, tantamount to gpprova of a* condructive
submisson.” Scott v. City of Hammond, 530 F.Supp. 288 (N.D. 11l. 1981), aff'd in part, rev'd in
part, 741 F.2d 992, 996 (7" Cir. 1984). Another it in Oregon led to a consent decree in 1987 with
atimetable for EPA to act if Oregon did not submit alist of substandard waters. Northwest
Environmental Defense Center v. Thomas, No. 86-1578 BU (D. Or. June 3, 1987). 1n 1991,
Judge Rothgtein in Sexttle held that EPA had flagrantly violated the Act by failing to implement the
TMDL requirements for Alaska. Based on Alaska s “ congtructive submission” of no TMDLsat al,
EPA was required to initiate its own process for promulgating TMDLsfor that sate. The Ninth Circuit
afirmed. Alaska Center for the Environment v. Reilly, 762 F.Supp. 1422, 1429 (W.D. Wash.
1991), aff’ d, 20 F.3d 981 (9™ Cir. 1994). A series of other TMDL lawsuits against EPA werefiled in
Washington, Idaho, Georgia, New York. Houck, 27 ELR a 10395-96 (summarizing results). That
EPA had virtually no TMDL program at al was the conclusion of a 1989 report on the TMDL process
by the United States General Accounting. GAO, Water Pollution: More EPA Action Needed to
Improve the Quality of Heavily Polluted Waters, GAO Report to the Chairman: Subcommittee
on Regulation and Business Opportunities Committee on Small Business, House of
Representatives (Jan. 1989). In April 1991, findly, EPA began to warm to the TMDL process and
published itsfirst guideines for sate implementation of Section 303(d) (EPA Tab 16). EPA st
October 1992 as a deadline for submission of the lists of substandard rivers and waters. Houck, 27
ELR at 10395. It wasinto this renaissance of Section 303(d) — twenty years after its passage — that

the Pronsolinos were drawn.’

17 Although EPA was exceedingly slow to implement the TMDL requirements, EPA has not taken a
position in conflict with its construction urged in this case. To the contrary, EPA’ s first description of the
TMDL processinitsrevised Water Quality Planning & Management Regulationsis fully consistent. 40 C.F.R.
Parts 35 and 130 and 50 Fed. Reg. 1774-75 (Jan. 11, 1985). At oral argument, plaintiffs cited a recent Supreme
Court decision concerning a government agency’s regulatory authority. InFood and Drug Administration v.
Brown & Williamson Tobacco Corp., _ US.___ , 2000 WL 289576 (Mar. 21, 2000), the Court held the FDA
had no authority to regulate tobacco products under the Food, Drug and Cosmetic Act. Congress had enacted
six separate pieces of |egislation addressing the problem of tobacco use and human health. Id. at 13. In
adopting each statute, Congress had “acted against the backdrop of the FDA’s consistent and repeated
statements that it lacked authority under FDCA to regulate tobacco absent claims of therapeutic benefit by the
manufacturer.” Congress had considered, and rejected, legislation that would have given the FDA such
authority. Itisevident, under these circumstances, that the statutes enacted by Congress “ effectively ratified
the FDA’slong-held position that it lacks jurisdiction to regulate tobacco products.” Ibid. The Court
concluded that Congress did not give the FDA the authority it now sought to regulate tobacco products. Here,
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Inlight of this history, it is no wonder that some elected representatives regarded the 1987
amendment as a“first sep” toward controlling nonpoint-source pollution. The Court is convinced,
however, that the first stlep was plainly authorized in 1972 — only to be little noticed due to other
cleanup priorities until a generation later.

Grants Versus Regulation

Theword “regulate’ pervades plaintiffs argument. Congress did not, they say, authorize EPA
to regulate ate land-use practices. The Court agrees. EPA agrees. Unlike EPA’ s authority to revise
individual NPDES permitsissued by states for individua point sources, EPA received no authority to
review land-use restrictions placed (or not placed) on timber-harvesting permits by CDF or any other
practice permitted for agriculture or Slviculture. The 1972 Act was clear that states should finaly
decide whether, and to what extent, land-management practices should be adopted to mitigate runoff.
To assg the states in gathering information, the statutory role of the TMDL was to identify the load
necessary, as a matter of engineering, to implement the water-quality sandards. Without such
engineering data, states would be |eft to guess what needs to be done to meet those standards.

Under the Act, Cdliforniamust “incorporate’ the TMDL in its planning. Nothing, however,
requires that the TMDL be uncriticaly and mechanically passed through to every rdevant parcd of
land. Cdiforniaisfreeto sdect whatever, if any, land-management practices it fedswill achieve the
load reductions called for by the TMDL. Cdiforniais aso free to moderate or to modify the TMDL
reductions, or even refuse to implement them, in light of countervailing sate interests. Although such
steps might provoke EPA to withhold federd environmenta grant money, Cdiforniais free to run the
rsk.

A practicd redlity, of course, isthat once federa environmenta grant money beginsto flow,
dtate regulatory agencies become dependent on it. They become sengtive to threats to terminate it —
terminations that would entail job and programmatic cuts. Thisinfluences behavior. A state may
knuckle under to coercive threats by EPA. A state may uncriticaly apply TMDL-loading reductions,

like the ones at issue, without regard to other legitimate state interests or to the unique circumstances of

on the other hand, EPA had never made any statements to Congress expressing alack of authority to issue a
TMDL for waters polluted by nonpoint sources. Furthermore, EPA has not been inconsistent in its position
concerning TMDLs for nonpoint-source polluted waters.
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an gpplicant. Even o, thisis not direct federd regulation. The regulation is by Cdifornia— though
influenced by incentives established by Congress and the agency charged with protecting the
environment. Cf., North Carolina Dept. of Transportation v. Crest Street Community Council,
479 U.S. 6, 8 (1986).

Landowners like the Pronsolinos have avenues of redress. They can apped unreasonable or
unauthorized redtrictions within the state adminidrative sysem. Aggrieved landownersin ariver basin
might collectively or singly chadlengea TMDL by EPA or a Section 303(d) listing under the
Adminigtrative Procedure Act as“ arbitrary” or “capricious,” or “unsupported by substantial evidence,”
or an “abuse of discretion. 5U.S.C. 702, 706. Landowners, for example, might try to show that
EPA’s engineering is manifestly wrong. No such clam, however, ismade here. The only daim isthat
the Garcia River should never have been listed in the first place and that no TMDL &t al was ever
authorized, a claim that must be rejected for the reasons stated.

CONCLUSION

In summary, the Clean Water Act cdled for acomprehensive set of water-quaity standards for
every navigable river and water in America. For every substandard navigable river or water, Congress
sought a determination whether the centrd innovation of the 1972 Act — technol ogy-driven limits on
effluent — would be sufficient to achieve compliance. If not, theriver or water was required to go on a
list of unfinished businessand a TMDL cdculation was required. The TMDL was to quantify the load
improvements necessary to meet sandards. If EPA disagreed with agtate’slist or any TMDL as
incongstent with the purposes of the Act, then EPA was required to revise the list or the TMDL. No
substandard river or water was immune by reason of its sources of pollution. The process was made
just as mandatory for wild but ruined rivers as it was for urban-blighted waters.

Once the TMDLs were prepared, they were intended to be applied to point and nonpoint
sources differently. Asto point sources, the TMDL s were to be taken into account in further restricting
effluent, under NPDES permits, as authorized by Section 301(b)(2)(C). Asto nonpoint sources of
pollution, the TMDL s were to be incorporated into the continuing planning processes of the Sates.
This conferred alarge degree of discretion on the states in how and to what extent to implement the

TMDLsfor nonpoint sources. A state could even refuse to implement a TMDL, eschewing best
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management practicesif it wished, athough to do so might provoke EPA to curtail or to deny grant
money to the state. But asto whether TMDL s were authorized in the first place for dl substandard
rivers and waters, there isno doubt. They plainly were and remain so today — without regard to the
sources of pollution.

This resolves the issue raised over the power of EPA to list waters like the Garcia River or to
issue TMDLsfor such waters. The complaint raised no question whether the specific listing or specific
TMDL was otherwise unlawful. The complaint did not, for example, chalenge the specifics of the
TMDL as arbitrary or cgpricious. The case now having been fully resolved on cross-motions for

summary judgment, JUDGMENT shdl be entered for defendants. The Clerk shal then close the file.

Dated: March 30, 2000. WILLIAM ALSUP
UNITED STATES DISTRICT JUDGE
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