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menmbers of the first panel are all here, and this
is very inmportant for the Conm ssion in the course
of trying to do the best job we can in this
amendnment cycle to get information and views from
out si de sources, and so we're very appreciative of
the witnesses who are going to be here today.

Because, of course, we cone fromall over
the country to neet and we have so much to do, we
al ways have linmted time, and | know that you have
al ready been infornmed about the tine slots.

| hope you won't be offended, but ny
assistant has a little tinmer, and you'll hear a
bell at 8 mnutes so that you woul d have a chance,
if it's taking longer, to say whatever you want to
say. You would have a chance to finish up with the
punch line and so forth before the 10 mi nute bel
rings.

| had suggested yesterday that the
Commi ssioners wait until all of the panelists had

spoken before asking questions unless there was

sonething they really needed to clarify at the

nmonment, but that didn't seemtoo attractive to

them and so I don't know whether they will or not.

But | think that the Comm ssi oners have

http://www.ussc.gov/Legislative_and_Public_Affairs/Public_Hearings_and_Meetings/20...

12/03/12 07:13 AM



USSC Public Hearing 2/26/02

4 of 157

read the statenents that you've submitted, so if
you want to speak a little off the cuff, you can do
that or you can go ahead with whatever you' ve
prepar ed.

I would just indicate your nanes here
before we start. The first person will be Bridget
Brennan who is a special narcotics prosecutor for
the City of New York and has worked in the past
with Comm ssioner Judge Sterling Johnson, and |
told her--

COVM SSI ONER JOHNSON: More than that.
She took ny place.

CHAI RPERSON MURPHY: And then we have
W Illiam Nolan, who is the Chair of the National
Legi slation Comrittee of the Fraternal Order of
Police and Ronald--is it a soft ch?

MR. VEICH Pretty nmuch. It's Weich.

CHAI RPERSON MURPHY: Wei ch, Ronal d Wei ch

of Zuckernman Spaeder, and he is representing the
Ameri can Bar Associ ation.

COVM SSI ONER JOHNSON: And he al so wor ked
with Bridget Brennan.

MR. VEICH: That's true. We started in

Trial 030 together in the District Attorney's
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O fice.
CHAlI RPERSON MURPHY: |s that right?
el - -
MS. BRENNAN:. We shared a phone for about
a year.
CHAI RPERSON MURPHY: Well, we'll see if
you have the same vi ewpoint today.
[ Laughter.]
CHAlI RPERSON MURPHY: Okay. Ms. Brennan,
woul d you like to begin?
STATEMENT OF BRI DGET BRENNAN
MS. BRENNAN: Thank you very nuch. Good
nmor ni ng, menbers of the Commi ssion, Judge Mirphy,
Judge Johnson. Thank you very much for the
opportunity to address you this norning.

| m Bridget Brennan, the Special Narcotics

Prosecutor for New York City. As you know, Judge
Sterling Johnson was head of ny agency for many
years, and to this day his name is linked with the
O fice of Special Narcotics.

I'd like to thank you for inviting nme to
come and share ny experience in working with New
York State's narcotics laws. | was an Assi stant

District Attorney in the Manhattan D . A.'s Ofice
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for 8 years, and | have been with the O fice of
Speci al Narcotics Prosecution for the past decade.
During that tine |'ve devel oped a
perspective and sonme insights on the narcotics
trade, the violence that's inevitably associated
with it, and 1'd be happy to share those insights
with you.
Al t hough | don't have any specific
experience dealing with the Federal mandatory
m ni muns or with the Federal sentencing guidelines,
I know that as you're contenplating changes in the
gui del i ne and maki ng recommendations, particularly
with regard to crack and cocai ne, you're |ooking to

devel op a rational correlation between the

culpability of an individual defendant, the inpact
of his crime on the community and puni shrment.

What we have struggled to do with our
narcotics laws is draw those correl ations
frequently by determ ning an appropriate weight, a
narcotics weight, which tends to be associated with
a defendant's individual role in a narcotics trade,
in a narcotics trafficking organization, and
devel op that kind of correlation between the

defendant's role and his ultimte punishnment.
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The role of weights is really central in
our state's narcotics laws, and it's al ways been
t hought that the nore substantial the anount of
drugs the defendant had with him nost likely the
nore cul pable he would be in a narcotics
organi zation, and there certainly is a good deal of
truth to that.

The | owest | evel nenbers of a narcotics
organi zation tend to be street sellers. They tend
to be probably anmpbng our nost vul nerabl e peopl e,
addi cts, who are used, enployed by the high |evel

dealers in the narcotics trade.

Addi cts are never trusted with a
significant anount of the product as they call it,
a significant amount of narcotics, and so there is
definitely a correl ati on between weight and a
person's culpability in a narcotics organi zation
Now New York provides a uni que perspective
on the drug trade. It's a major inportation site
for cocaine and heroin. In addition, we have our
own | ocal nei ghborhood gangs and nei ghbor hood
organi zati ons, frequently entrenched vi ol ent gangs
that reap thousands of dollars, hundreds of

t housands of dollars in profit annually.
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Today 1"l speak about the New York State
| aws governing the prosecution of crack and
cocai ne, the inpact of crack and cocaine on New
York and particularly the inmpact of crack
trafficking, the inpact the Federal sentencing
regul ati ons regarding crack have had on our |oca
prosecutions, and finally, 1'Il talk a little bit
about the challenges we face today.

My office was part of a set of reforms in

New York in the 1970s when we were facing a

tremendous problemw th heroin, and there was
escal ating violence in New York and a trenmendous
probl em wi th heroi n addiction.

There were many reforns at that tinme; ny
agency was one of them W were created to give a
city-wide jurisdiction over the five counties that
conprise New York City. Because narcotics
trafficking tends to be fluid, prior to the
establi shnent of nmy agency, there were
jurisdictional inpediments to pursuing narcotics
i nvestigations and, thus, ny office was set up and
give city-wide jurisdiction over serious narcotics
of fenses, felony narcotics offenses.

And | think that was farsighted on the

10
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part of the state |egislature because we have
devel oped critical relationships with |oca
organi zations, with Federal |aw enforcenent
agencies and with Federal prosecutors.

Now | know your interest is very
specifically on the penalties under Federal |aw for
crimes involving crack and powder cocai ne. Under

New York state | aw, we do not treat powder cocaine

and crack differently and, thus, there's no
sentencing distinction, none whatsoever.

However, | nust point out that our pena
| aw and sentencing structure are entirely different
fromthe Federal sentencing statutory scheme, and
for the nost part, our sentences for narcotics
crimes are probably nore substanti al

The threshold anpunts that we use--that
the state |l egislature determ ned for our highest
| evel felony, the A-1 felony, is 2 ounces; that is,
sonmeone who sells 2 ounces of a narcotic drug--
narcotic drug in New York is defined as heroin or
cocaine--is facing a mandatory 15 to |life sentence,
and the 2 ounces converts into 56 grans. So as you
as see, it's a very different sentencing structure

t han the Federal structure.

11
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Now, of course, the prosecutor is allowed
to plea bargain down; however, we are statutorily
barred fromoffering a |l ess than state prison
sentence for sonebody who is charged with the top
narcotics of fenses.

Because when you're | ooking at our entire

state structure, it's very different. |'ve
appended to ny testinony a chart which outlines
sone of the specific state provisions.

We do have sone specific state provisions
addressi ng sonme of the concerns that the Sentencing
Commi ssion has already highlighted. W do have a
specific state enhancenent for dealing in drugs
near to a schoolyard, within a thousand feet of a
school yard- - excuse nme--a thousand yards of a
school yard. We have a specific penalty for that,
and that has generally been determned to be two
city bl ocks.

We al so have a sentenci ng enhancenent for
soneone who uses a juvenile, soneone under the age
of 16, in the narcotics trade. That converts what
woul d otherwi se be a | ower |level B felony into an
A-1 conspiracy, and again soneone is facing that

mandatory 15 to life sentence if convicted under

12
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t hat charge
But just to give you sone exanples of the
differences. If a defendant is convicted of

selling 5 grans of cocaine or 5 grams of crack

cocai ne, it makes no difference under New York
state law. He still faces a mninmum sentence of 1
to 3 years.

In fact, under New York state |law, a
def endant faces 1 to 3 years for selling any anount
of a narcotic drug. It's the sane fel ony offense
even if it's less than 5 grans. However, if a
def endant is convicted of selling 56 grams of
powder cocai ne or crack, he faces a mandatory 15 to
[ife mninmm

Now | know one of the concerns expressed
by the Commission in its 1997 report was whet her
the Federal crack sentencing guidelines affected
| ocal prosecutions; whether, in a sense, the
Federal prosecutions would inmpinge on what had
traditionally been local prosecutions, the focusing
on the street gangs and whether resources woul d be
di | ut ed.

We have not found that to be the case in

New York. We have worked many cases cooperatively

13
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with Federal prosecutors. It is neither in our

interest, | think, nor in the Federal prosecutor's

interest to punish those who are not high |evel
narcotics dealers with extrenely substanti al
penal ties.

So what we have done with the Federa
prosecutors when it conmes to |l ow narcotics
organi zations is try to divide up targets and see
where we can appropriately, nost appropriately,
puni sh those defendants; whereas, as Judge Johnson
used to say, we can get the biggest bang for the
buck, those who are--

COW SSI ONER JOHNSON: | said that?

MS. BRENNAN: You did many tinmes. Those
who are nost cul pable should face the nost serious
penalties. Sonmetines that's under Federal |aw, and
sonmetinmes that's under state law, and we've tried
to work those prosecutions jointly.

I think what you have to realize when
you' re tal king about crack organizations is that
they rely on heavy volume, and that creates a
tremendous problem for the conmunities that are the
sites of crack organizations. And those tend to be

our nobst vul nerable communities because crack is a

14
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| ow- priced product.

We see people selling $3 vials, $5 vials,
$10 vials, and we have organi zations that are
netting $70, 000 weekly. So you can do the nmath and
see what kind of problems that's going to create
for comunities.

People can't get into their apartnents
because they're | ocked out during crack deals.
There are substantial anounts of violence
associated with crack organi zati ons, each seeking
to dom nate a clientele and fighting with each
ot her over the clientele. So crack organizations
create uni que problens for us, and we have focused
many of our efforts on them

I would also like to briefly nmention that
an inportant part of our mssion is alternatives
toward incarceration where we try to take those
addicts or the low | evel street dealers and with
facing the threat of incarceration, we try to get
theminto treatnent prograns.

We have found that that threat of

incarceration is a very powerful inducement for

soneone to get into treatment.

15
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Again, | would like to thank the
Commi ssioners very nmuch for the opportunity to
testify today.

CHAI RPERSON MURPHY: Judge Sessi ons?

COVM SSI ONER SESSI ONS:  You said that the
significance of drug quantity is that you can
determ ne the role that a particul ar defendant had
in a conspiracy based upon a quantity, and | guess
| have a nunber of questions which follow from
t hat .

First, you have a system that uses
rel evant conduct, and that is as a sentencing
factor, can you consider other instances of
crim nal behavior to increase the quantity?

MS. BRENNAN: No. There are certain
charges that we can bring which do consider
rel evant conduct and certain charges that you m ght
consider strict liability offenses; that is, if you
sell or possess X ampunt of drugs, you are facing
this certain sentence.

Now | rmust say that the quantity of drugs

is not always an indicator of a defendant's role.
Obviously there is not a direct 1-to-1 correlation

in every case. It is sonme indicator, and that is

17
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the prenmise on which our sentencing statute is
based- - excuse nme--our statutory structure is based.

COVWM SSI ONER SESSI ONS: Al'l right. well,
let me just follow up on that role. | think that
at least you're inplying that if a person had 5
grams of crack, that that probably is an indication
that that is a street |level dealer as opposed to a
m d-1evel dealer, is that fair to say?

MS. BRENNAN: Yes, | would say that that's
probably fair to say. Five granms of crack may
translate into--1 don't know--sonmewhere between 20
and 50 vials of crack, although, you see, you won't
find the | owest |evel people with that much crack
at any one tinme. They just wouldn't be trusted
with it.

COW SSI ONER SESSI ONS: | guess ny
guestion is based upon your experience, when does
the threshold into md-Ievel deal er happen?

assune fromwhat you're saying is that it probably

happens at the 56 gram or 2 ounces and that's why
they've focused in upon the increased penalty, and
that is that's directed at m d-1evel dealers, is

t hat - -

MS. BRENNAN: It's hard to put an exact

18
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nunber on it. | look at it in terms of vials nmore
than in terms of specific amounts. | would say the
way the organizations would work out, sonebody
woul dn't be trusted with holding the stash, as they
say, the big amount, unless they're a fairly
significant player.

The stash might be 100 vials, 50 to 100
vials, and again, there's no consistency in the
anount of crack that's in those vials. The wei ght
of the vials may be half a gram It may be |ess
than half a gram It's anywhere probably between a
tenth of a gramto half a gram

The other thing to keep in mnd is that
the powder cocaine itself, we find our |ow |evel
crack organizations will buy 2 ounces of powder;
they m ght even buy | ess than that amunt of powder

and then it cooks up until probably a third nore

than that when they cook it up into cocaine, and
then they break it out into vials.

So we al ways reach for those direct
correlations, but they're very hard to come up
with. Again, | look at it in terns of the nunber
of vials somebody has.

COVWM SSI ONER SESSI ONS: But in the Federa

19
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system of course, this is a relevant conduct
jurisdiction. The Judge can consider all of the
behavi or that the defendant engaged in, and then if
you try, in that situation, try to deternine where
that threshold is fromstreet |level to md-I|evel,
what you're suggesting is it's sort of difficult to
do that, is that correct?

MS. BRENNAN: It's extrenely difficult to
do that, and the other difficulty in doing that is
frequently in order to determ ne what the
defendant's role or conduct was within the
organi zati on, you need inside fromthose within.
You need a cooperating w tness.

And frequently these organi zations are so
violent that the insiders are very, very--extrenely

20

reluctant to testify, and we may have hearsay
i nformati on about soneone's role within that
organi zati on, but obtaining direct information is
extrenmely difficult and sonetines inpossible, which
is probably why we have been reliant on the anmounts
rather than actually proving up the exact role of a
def endant within an organization like this.

You might analogize it to Al Capone who

was convicted of cheating on his taxes. W're able
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to get the high level dealers for these, in a
sense, strict liability crimes; whereas, we would
have great difficulty convincing someone to testify
as to their role within an organization.

JUDGE JOHNSON: Let me ask you this. You

say you cooperate with the Federal authorities, and

I know that many tines they'll come to you and
you' Il have source information you'll give to them
and maybe you'll prosecute or maybe they will
prosecut e.

Have you ever had an instance or do you
have them frequently where the Federal authorities

will come to you with a crack situation and ask you

to prosecute?
MS. BRENNAN: Yes, we do have those
i nstances conme up on a fairly regul ar basis.
Sonetinmes they'll make a referral over to us, and
frequently, if we are doing a joint targeting of an
organi zati on where we pick up | ower level or they
may pick up lower |evel dealers where they think
the penalties are nore appropriate on the state
side, they'll make that referral over to us.
COW SSI ONER CASTI LLO When you say nore

appropriate, do you nean nore stringent?

21
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MS. BRENNAN: No, | ower.

COW SSI ONER CASTI LLO  Lower ?

MS. BRENNAN: Yes, |ower. | nean, nost of
us have--well, | don't howto put it other--the
sane sense of justice that is clear that you al
share, and we don't want to see--I don't want to
see a low | evel dealer go away for 15 to life.
mean, there's no point in that. It strains the
resources of the state; it's just not fair.

Federal prosecutors, nost of the ones |I've

wor ked with, have the sane feeling, and so they

don't want to see those low |l evel guys go away for
5, 10 years. It is sinply not appropriate given
t heir conduct.

So within the confines of our various
| aws, we work together to try to figure out the
nost appropriate sanction, and we charge them
accordingly.

COWM SSI ONER JOHNSON: So what you're
saying is that if you have a | ow |l evel deal er and
he's doing 5 or 6 grams of crack, the Federa
authorities will bring this defendant to you, he
will be indicted and allowed to plea where he'l

get 1 to 3 years?

22
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MS. BRENNAN: Yes, that certainly could
happen. | nmean, it happens on a--we see it happen
fairly regularly. | don't know, |I can't give you a
number of times, but it's certainly not an unusual
occurrence where there will be a referral over to
us.

CHAI RPERSON MURPHY: Professor O Neill has
had his hand up. So if you want to just follow up

with that and then we'll go to him

COW SSI ONER JOHNSON: | f that person--|
don't know if you know or not--but if that person
who had the 5 or 6 grams were prosecuted in the
Federal jurisdiction, they would have a nandatory
m ni mum of 5 years?

MS. BRENNAN:. Again, | can't say. |
haven't worked with the Federal guidelines
specifically, so | don't know what is, in a sense,
optional on the part of the prosecutor when they
make their chargi ng decision and what is not. So
can't specifically respond to that.

COW SSI ONER O NEI LL: What happens in the
back end? | nean, nost states, unlike the Federa
Governnent, for exanple, have like two-thirds--after

you serve two-thirds of your sentence--1'm

23
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not familiar with how New York handles that, but
how does New York handle it with respect to rel ease
dat es?

How |l ong, in other words, do people
actually serve?

MS. BRENNAN: It depends on what the

sentence is. For exanple--and it depends on the

particular status of a defendant. Many of our
| onest | evel defendants, the ones who are facing 1
to 3, you would think that would nmean they nust
serve a mnimum of 1 year and a maxi mum of 3 years;
however, many of themare eligible for early
rel ease under shock incarceration programs and a
variety of other progranms which are within the
di scretion of the Departnment of Corrections. They
make a determination as to whether the defendant is
eligible for early rel ease.

In addition to that, we have statutory
good tinme, which is a third off. We have--

COW SSIONER O NEILL: A third off?

MS. BRENNAN: A third off the bottomline,
a third off the mni mum

COW SSI ONER O NEI LL: So do you have any

statistics as to how | ong, for exanple, |ooking at

24
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the I ower level, even the nmid-level folks, for drug
use, how long they actually wind up serving in
prison?

MS. BRENNAN: No, | don't have those

statistics. |I'msorry.

COW SSI ONER O NEI LL: Do you have any
sort of just anecdotal inpression as to how those
fol ks conpare with the folks in the Federal systenf

MS. BRENNAN: Again now | can only speak
for New York City.

COW SSI ONER O NEI LL: Of course.

MS. BRENNAN:. Most typically, New York
City, a first time offender who is convicted of
selling one vial of crack, if he goes to trial,
he's facing 1 to 3. If he is eligible for shock
i ncarceration--and you have to be a certain age.
There are various other criteria--he wll
definitely be given shock incarceration, which is a
six-nmonth, in a sense, rehabilitation program

For those of our defendants who don't go
to trial, we nost typically plea bargain those
cases out. Most of those cases get probation the
first time out. If they're a predicate offender,

that's when the mandatory sentenci ng provisions

25
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really kick in.
That's when no matter what, they are

facing some kind of a state sentence--

COW SSI ONER O NEI LL: But a state
sentence that may have one-third off the bottonf

MS. BRENNAN: Yes, it will have sone
amount of tinme off, and there are a nunber of other
early release prograns that are wholly within the
purvi ew of the Department of Corrections.

COW SSI ONER O NEI LL: So basically what
you're saying is within the state systemitself,
there are a number of mechanisnms built in typically
to reduce what appear at the front end to be rather
| ong sentences, but at the back end, actually w nd
up shortening the time soneone actually serves?

MS. BRENNAN:. Ri ght. Now t he bul k of our
def endants are in on those |ow | evel sal e cases.
For those who are facing the stiffer A-1 penalties,
those people are going to do a substantial anount
of time. There's no question about that.

COW SSI ONER O NEI LL: But they're
unlikely to do the tinme that they're actually--

MS. BRENNAN:. Again, |'mnot confortable

directly answering that question. | just don't

26

http://www.ussc.gov/Legislative_and_Public_Affairs/Public_Hearings_and_Meetings/20...

12/03/12 07:13 AM



USSC Public Hearing 2/26/02 http://www.ussc.gov/Legislative_and_Public_Affairs/Public_Hearings_and_Meetings/20...

have the regs right off the top of my head. |'m

27

sorry.

CHAI RPERSON MURPHY: Wel |, the nedia has
i ndi cated that Governor Pataki was, | think, going
to propose a nodification of the legislation to
make the sentencing nore |I'm not sure quite what,
but reduced penalties or at |east to take out that
mandatory life.

I"mjust struggling here not necessarily
for the specifics of it, but, you know, when a
political figure like that is making noises of this
type, does that reflect sone sense that this hasn't
worked quite the way expected or it was producing
sone results that weren't desired or could you
speak to that?

MS. BRENNAN:. It's hard to--certainly
CGover nor Pataki has proposed revisions of the |aws.
The npst substantial--he has proposed reducing the
top sentence for the A-1 offender to 10 to life |
believe it is, the mandatory m ni num keeping the
range the same between 10 to life and 25 to life,
but reducing that m ni num sentence to 10 to |ife.

The ot her proposals he has made apply to

28
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primarily the predicate offenders and what kind of
prograns they m ght be eligible for, and there have
been any nunber of proposals in recent years to
change those | aws.

| mean, clearly it reflects his view that
the sentences are probably too severe at that
I evel . We've had proposals to adjust the weights.
We've had any nunber of proposals in New York.
Over the past 4 years, there have been--the
proposal s have run the ganut of trying to, you
know, nore carefully correlate the punishnent with
the crine itself, with the kind of conduct we're
trying to deter and punish.

CHAlI RPERSON MURPHY: M. Reilly?

COW SSI ONER REI LLY: Thank you. To
foll ow up where the Chairwoman was going, |I'm
curious what--and you' ve touched a little bit on
it--what the reaction of the people of New York is
since it is a major inport for a lot of the drugs
that cone into the country.

Do the people of New York feel the drug

| aws shoul d be changed? Do you hear a human cry

about the fact that they're not just, they' re not

equal or is there--
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MS. BRENNAN: There have been many, nmany
proposals, and certainly there is a lot of talk
about it. In ternms of what the people of New York
think, | can tell you when | go into the
nei ghbor hoods where crack dealing is ranmpant, they
aren't saying change those drug laws and |ighten
themup a little bit.

The people who are directly affected by
the crine just want you to do sonething to clean up
their communities. To them it frequently neans
put the people who are dealing the drugs in jail.
And the last thing they want to see is them
arrested, then back out on their stoop the next
nor ni ng.

So that kind of human cry doesn't cone
fromthose communities, | would say, who are nost
affected by it when they're dealing with the
reality of drug dealing in their neighborhood.

However, there are a |lot of vul nerable

peopl e who are caught up in drug dealing. Mst of

our street level drug dealers conme from conmunities
where there are few econom c opportunities, where
drug dealing is the best game in town, you make the

qui ckest noney and the nobst noney.
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The risk, of course, is state prison, and
when sonebody's brother or father or close relative
or friend goes to prison, that's when the inpact of
those laws hits hone.

| would say that the biggest human cry in
New York is about the 15 to life mandatory m ni mum
penalty for the 2 ounce sale or the 4 ounce
possession. That seens to be where--there seens to
be greatest consensus around that issue. Wen
you' re tal king about just dealing, street |evel
dealing, | would say the consensus di m ni shes.

COW SSI ONER CASTI LLO Just to follow up
on that, do you believe that the effectiveness of
your office has been di m nished by New York's
failure to distinguish between the crack and the
powder cocai ne penalties?

MS. BRENNAN:. No. CQur penalties for

narcotics crimes, the threshold anounts are so--they're

small, relatively small when you conpare
themto the Federal statutes, that it really has
had no effect.
COW SSI ONER CASTILLO Are there
i nstances where you mght refer a case for Federa

prosecution because you felt that a crack dealer
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could face a nore substantial penalty than the ones
that New York state | aw was presenting?

MS. BRENNAN: It could happen. It could
happen. | can't think of any instance where we've
actually done that. Where we're nore likely to do
it isif there's a firearmfound.

I mean, the high level dealers are very
rarely found with the stash as we would say, with
the product on their hands.

COWM SSI ONER CASTILLO. Ri ght.

MS. BRENNAN: The Feds have better |aws.
They m ght have a better conspiracy |aw which would
enable themto take in the | eader of the group.
They can aggregate sal es; whereas, we are not able
to do that under our | aw

There are ot her nuances under the Federal

| aw whi ch m ght enable the Federal prosecutors to
nore appropriately target and punish a | eader of a
group, but it tends not to be the crack
di stinction.

COW SSI ONER CASTILLO As you sit here,
do you have any correl ation between certain
i ndicators in a high |l evel dealer, for exanple,

| arge amounts of noney, firearns? What woul d you
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say are the indicators of a high Ievel drug deal er?
MS. BRENNAN: |I'mtrying to think of the
ones that we've had nost recently. Again, the drug
deal ers, so many of themdon't save their noney. |
mean, we'll find a big collection of boots or fancy
cars or gold jewelry at the end of the day. But, |
mean, it tends to be their role within the
organi zati on. How many people are they
supervi sing?
And if you're tal ki ng about who deserves
the harshest puni shment, of course it's the one who
enpl oy the greatest anmount of violence, both
towards their own workers, to protect their turf,

to protect their clientele, and frequently agai nst

the people to whomthey're selling to.

CHAlI RPERSON MURPHY: Okay. You have one
nore question

COW SSI ONER SESSI ONS: Just as a preni se
to the question, a |large percentage of people who
are charged with crack in the Federal system are
first time offenders, and if you take all of the
rel evant conduct, all of the things that they've
engaged in, if it arrives at 5 grans--we'll take 5

grams as an exanple--in the Federal system they
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face a 5 year sentence, they do 85-percent of that
sentence. So they do approxi mately 4-and-a-half
years in Federal prison.

Now conpare that to what happens in New
York state. Afirst time offender at 5 grans
ordinarily, if they plea bargain, would get
probation or if they don't--

MS. BRENNAN: In New York City.

COW SSI ONER SESSIONS: In New York City.
O if they don't, they'd be receiving a 1 to 3 year
sentence, but they would be serving a lot |ess than

that. | nmean, that's a wi de disparity of treatnent

based upon whether you're in the state systemor in
the Federal system

I guess from a social policy perspective,
does that concern you at all or does it inpact the
way your office functions, knowing full well that
there's this significant disparity in the way a
person is treated at that |ow | evel based upon
where they're prosecuted?

MS. BRENNAN: Well, | think we have
attenpted to address that disparity when we've
worked with the Federal prosecutors. But, again

confining my coments to New York City, ny
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experience with the Federal prosecutors there,
haven't seen them targeting those kinds of |ow
| evel offenders.

The crack organi zations that they target
tend to be violent entrenched gangs. W do a | ot
of undercover--as we say, undercover buy and bust
cases, where an undercover will walk up and buy a
crack vial from sonebody; turn around and charge
t hem

That's not the cases | see coning out of

the Eastern District of New York or the Southern
District of New York. Now again, |'mno expert on
Federal prosecutions, so | don't know whether that
is, in fact, the case. It's just not what | see.

| ve never worked with them on those kinds
of cases, and those aren't the referrals we get.
So my guess is that they use their prosecutorial
di scretion to target those people who are nore
appropriately punished by serving that kind of
time.

COW SSI ONER JOHNSON: But if you have a
conspiracy and they do target a |arge organi zation
and caught up into this net are sone of the people

that you have been referring to, first tinme, they
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will still be subjected to the harsh penalties of
the Federal crack laws, right?

MS. BRENNAN: Wel |, again, not being an
expert on the Federal laws, | can't directly
comrent on that. But what we try to do in our
office is assure that the result, the penalty that
sonebody is facing is appropriate to their crine.

And | wouldn't want to see a | ow | evel

guy--1 nmean, a real |low level street seller who's
the hand-to-hand guy in an operation doing 5 years.
It would not be something that | would be
confortable with.

COW SSI ONER SESSI ONS: That, you woul d
t hi nk, would be unfair?

MS. BRENNAN: Yes. If the hand-to-hand
guy is selling one vial is facing a mandatory 5
year mininmum | wouldn't be confortable with that.

CHAlI RPERSON MURPHY: Obviously there's a
|l ot of interest in your experience, but |'m
concerned about making sure that we can hear from
everybody el se too.

MS. BRENNAN. Sure. Thank you very nuch.

CHAI RPERSON MURPHY: |'m sure they woul d

continue if they coul d.
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MS. BRENNAN. Thank you.

CHAI RPERSON MURPHY: Okay, M. Nol an,
we're interested in what you have to say to us this
nor ni ng too.

STATEMENT OF W LLI AM NOLAN

MR. NOLAN: Good norning, Judge Mirphy,

37
and nenbers of the United States Sentencing
Commi ssi on.

My nane is Bill Nolan, and |I'mcurrently
the Chairman of the National Legislative Comrittee
of the Fraternal Order of Police. |I'mhere today
on behal f of our National President, Steve Young,
and representing our 300,000 nmenbers throughout the
country to offer the views of the FOP on severa
i ssues related to the sentences for crack and
powder cocai ne offenses under the sentencing
gui del i nes.

Let me just say at the outset, | believe
this is the first time that the Fraternal Order of
Police has had the opportunity to appear before
this Conm ssion, and we greatly appreciate your
invitation to do so today.

In addition to serving the FOP on the

nati onal level, | amalso the current President of
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Local Lodge 7 in Chicago, Illinois. Like many
maj or netropolitan areas across the nation, our
city witnessed an explosion in cocaine-related drug

use and vi ol ence during the 1980s, especially due

to the enmergence of crack cocaine.

During this tinme, Congress recognized the
need to counter these rising trends with passage of
sweepi ng new | aws, establishing mandatory m ni mum
penal ties for persons convicted of offenses
i nvolving a given anobunt of a variety of controlled
subst ances.

Measures such as the Anti-Drug Abuse Acts
of 1986 and 1988 gave us in the | aw enforcenment
community the tools we needed to appropriately
puni sh those often violent offenders.

Despite the progress we've nade, the
probl em of both powder and crack cocai ne have not
vani shed from our streets, and we, in Chicago, are
still coping with this as well as the use of other
illicit drugs.

In 1999, for exanple, the arrestee drug
abuse nonitoring programreported over 41-percent
of adult males in our city tested positive for

cocaine at the tinme of their arrest, posing a
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dangerous situation for the brave nen and wonen of

nmy departnment.

It is for this reason and many ot hers that
| recogni ze the urgent need to namintain the tough
standards set forth in current law for the
sentenci ng of those convicted of cocaine-rel ated
of f enses.

The Conmmi ssion has asked our organization
to testify regarding the issues for coment
foll owi ng proposed Anmendnent No. 8 to the
sentenci ng gui delines; specifically on severa
occasi ons regarding the sentencing of the
def endants convi cted of cocai ne-rel ated of fenses.

Let me begin by telling you that the
Fraternal Order of Police does not oppose
addressing the disparate penalties associated with
crack and powder cocaine or a cross drug type. W
are, however, greatly concerned with the manner in
whi ch any such changes are put into effect.

The current penalty structure for crack
and powder cocai ne offenses is based primrily on
the quantity of the drug in the possession of the
def endant at the time of his arrest. This priority

given to the quantity of illegal drugs in
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determi ning a defendant's role in the offense and a
final sentence for the offender is as inportant
today as it was in the 1980s.

That being said, is there a need for
penalties that are tougher for crack than for
powder cocai ne offenses or for one type of drug
over another? Several sources would support such a
concl usi on.

In a report to Congress in 1997, a prior
Commi ssi on recogni zed that sonme drugs have nore
attendant harns than others and that those who
traffic in nore dangerous drugs ought to be
sentenced nore severely than those who traffic in
| ess dangerous drugs.

There's also evidence to support the fact
that crack cocai ne does greater harmto both the
user and to the wellbeing of the communities across
t he nati on.

The Conmi ssion's findings in the 1997
report also stated that crack cocaine is nore often
associated with systemc crine, is nore wdely

avail able on the street, is particularly accessible

to the nost vul nerable menbers of our society,

40
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produces nore intense effects than snorting powder
cocai ne, and that Federal sentencing policy nust
refl ect the greater dangers associated with crack

As a fornmer police officer in one of
Anerica's largest cities, one who has w tnessed
first-hand the devastating inpact that crack has
had on nmy comrunity, | agree conpletely with this
assessnent, and | believe that anyone who has ever
talked to the families who are forced to live
| ocked inside their own hones for fear of the crack
deal ers who rule their streets would al so agree
with this statenent.

There are other factors which should al so
go into the sentencing of those convicted of crack
powder cocai ne offenses. W appl aud the Comni ssion
for working to include additional aggravating
factors within the guidelines.

However, these and other enhancenents
shoul d continue to be in addition to a m ni num
sentence that is based first and forenpst on the

quantity of the controlled substance as provided

for under the current |aw.
We al so appreciate the Comr ssion's

concern regarding the 100-to-1 drug quantity ratio
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for crack cocai ne and powder cocai ne of fenses.

We further understand that sonme are
concerned with the disparate inmpact of this ratio,
particularly those who have expressed concern about
its inmpact on mnority communities.

Regar dl ess of whether or not these
concerns are well-founded, the appropriate response
is not to decrease the penalties for engaging in
one type of illicit behavior over another. Meeting
in the mddle or toughening the sentencing for
powder while weakening those for crack is also not
a feasible solution.

While it would definitely affect the | ower
drug quantity ratio, any nmeasure that decreases
penalties for crack offenders would harmthe
overall effort to keep drugs off the street and
vi ol ence out of our comrunities.

That is why the Fraternal Order of Police

supports increasing the penalties for offenses

i nvol vi ng powder cocai ne through a reduction in the
gquantity necessary to trigger the 5 to 10 nandatory
m ni mum sentence. This woul d decrease the gap
between the two sinmilar offenses, address the

concerns of those who question the current ratio
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and woul d provide | aw enforcenment with the tools
they need to further restrict the possession, use
and sal e of powder cocai ne.

The dangers associated with crack and
powder cocai ne have not conpl etely disappeared
since the current tough sentences for these crinmes
wer e enacted. Although our nation has seen an
across-the-board reduction in crime rates in recent
years, it is still true that illegal drugs have a
devastating inpact on society as a whole.

It is also clear that the Federa
Government, which has avail abl e resources and
policies in place to effectively investigate,
apprehend and puni sh drug of fenders must conti nue
to take the lead in providing harsh penalties for
drug-rel at ed of f enses.

The Admi nistration, Congress and the

Commi ssion must continue to send the nessage to
drug dealers and traffickers that the Federa
Governnment will fiercely protect the nost
vul nerabl e nenbers of our society and will severely
puni sh those who seek to exploit them

The question of appropriate sentences for

crack and powder cocai ne of fenses have received a

44

http://www.ussc.gov/Legislative_and_Public_Affairs/Public_Hearings_and_Meetings/20...

12/03/12 07:13 AM



USSC Public Hearing 2/26/02 http://www.ussc.gov/Legislative_and_Public_Affairs/Public_Hearings_and_Meetings/20...

great deal of attention in recent years froma
vari ety of sources. Unfortunately, there has been
too much denography and too little rationa

deli beration on this issue.

That is why we believe that today's
hearing is an inportant step in the right
direction. Qur organization | ooks forward to the
conti nui ng discussion on the appropriate penalty
| evels for drug related of fenses and wel cones the
opportunity to participate in an ongoi ng di al ogue
with the Comm ssion and others interested in this
i ssue.

Agai n, on behalf of the nembership of the
Fraternal Order of Police, let nme thank you again
for the opportunity to appear here today. Thank

45
you.

COVM SSI ONER JOHNSON: As | understand it,
you' re saying that they should keep the 100-to-1
rati o, but raise the penalty for powder cocaine, is
that the position of the organization?

MR. NOLAN: That is correct, yes.

COW SSI ONER JOHNSON: Now when they set
out the penalty for crack cocaine in the '80s,

there were several reasons why the Congress said
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that this would be appropriate. If these reasons
no | onger exist--and there is sonme evidence that it
no | onger exists--do you think that that is the
appropriate thing to do at this particular time, to
keep those penalties?

MR. NOLAN: Well, we have been dealing
with narcotics for years, cocaine and heroin and
all that. \Wen the crack cocai ne came on the scene
many years ago, it seenmed to change; it becane nore
vi ol ent .

In a lot of the areas, the users and the
sel l ers of crack cocaine are nore violent people
than the drug dealers that we've normally been

46

dealing with over the past several years. So there
is something with the crack cocai ne that does tend
to have nore viol ence- -

COVM SSI ONER JOHNSON: But there is
statistics and evidence to show that the violence
associated with the crack cocai ne no | onger exists
or no longer exists to the extent it did in 1985,
1986. Do you still think that there should be a
100-to-1 ratio?

MR. NOLAN: Well, we believe that the

ratios in the powder cocaine, if it was dropped a
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little bit, it may help some of the arguments that
we've had that some of the other conmunities are
bei ng assessed nore--maybe nore stricter than
others. So maybe that is a reason. W' re not
sure; we don't have all the reasons.

But we do |like to see sone of the
sentenci ng gui delines take effect that would help
the people out there in the street now, the nmen and
wonmen that are working out there. W seemto have
nore vi ol ence agai nst police officers on people

that are using crack cocai ne or under the influence

of crack cocaine, and that seens to be a very big
probl em

COVWM SSI ONER JOHNSON: Now what the
Commi ssion is | ooking at and thinking about is
enhanci ng penalties for violence against police
of fi cers, possession of guns.

Woul d that help the Fraternal Order of
Police or the people that think--

MR. NOLAN: Sure, absolutely.

COW SSI ONER JOHNSON: And you still think
there should be a 100-to-1 ratio?

MR. NOLAN: In sone instances, we believe

that. | don't have all the statistics to be able
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to bring that out right now, but just in our
overall view frominterview ng our nembers and
tal king to them and getting their feelings on it.
CHAI RPERSON MURPHY: Commi ssi oner St eer
has a question and then Professor O Neill.
COW SSI ONER STEER: M. Nolan, | want to
t hank you and your organi zation for participating
in this process. | think it is the first tinme, and

we hope it certainly won't be the |ast.

I'"'mtrying to understand sort of the
organi zati onal and political basis for your views.
First of all, do you have Federal |aw enforcenent
menbers or is it--

MR. NOLAN: Oh, yes, we have Federa
officers--well, in Chicago, each |odge is
different, but we do have Federal officers and
Federal | odges throughout the country.

COW SSI ONER STEER: Accordi ng to what
we've | earned, only sone 16 of the states
di stinguish at all between crack and powder in
their penalty structure, and only one has a 100-to-1 ratio,
and we're not sure that it quite mmcs
the Federal penalty ratio in all respects.

Federally we sort of deal with the tip of
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the iceberg. In a given year, probably the Federa
Gover nment prosecutes, convicts and sentences | ess
than 10-percent of all the drug traffic and
of fenders, probably something closer to 6-percent.
The rest are dealt with at the state |evel.

So looking at it fromthat standpoint and

if there is a basis for--is it your position that

the penalties once set by Federal Governnent can
never be adjusted downward; that they can only be
adj usted upward, is that--

MR. NOLAN: No. | think the current
statutes and the penalty structure do what they're
intended to do, and that's to keep the drug
of fenders out of the communities. And | think that
the so-called low level who traffics in the smaller
quantities of either powder or crack is no less a
danger than those participating in |arge anounts.
So you do have that problem

COW SSI ONER STEER: But even the states--like New
York is considered to be one of the
toughest with its so-called--sone people refer to
it as the Rockefeller era, the drug | aws--and we've
just heard testinmony that even they don't treat

small time crack dealers as harshly as do the
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Federal penalty structure.

In fact, there may be a state out there
t hat does- -

MR. NOLAN: Ri ght.

COW SSI ONER STEER: But the overwhel m ng

50

evi dence seems to be that it is not--it is the
crack structure that is too harsh. | think there
are sonme who, |ike your own organi zation, that say
t hat powder penalties may be too lenient, but we
haven't heard a whole [ot of testinony to that
effect.

So, again, it seens to ne that nmaybe where
a change is needed, first of all, is in the
penalties for crack, wouldn't you think?

MR. NOLAN: Despite the fact a | ot of
these individuals represent the bottomline of the
drug distribution doesn't necessarily translate
i nto decreased behavior and all that, and so there
just seens to be that correlation between the crack
user as opposed to the marijuana snmoker, the heroin
user and people like that.

So we see there is a need to do sonething
for the crack period.

COW SSI ONER STEER: Wel |, thank you for
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your perspective.
MR. NOLAN: Thank you.

CHAI RPERSON MURPHY: Professor O Neill ?

COW SSI ONER O NEI LL: Just a brief couple
of questions. It's my understanding from your
testinony--and correct me if |I'mwong--that part
of the reason that you think that it's inmportant to
maintain this differentiation between the treatnent
of crack and powder is sort of twofold.

One concern is that the drug itself is
wor se on the individual, and the other is that
there's a lot nore violence associated with crack
cocai ne than there is powder cocaine, is that a
fair--

MR. NOLAN: That's a fair statenent.

COW SSIONER O NEILL: That's fair. |f
you knew that studies that had been updated since
the 1980s and 1970s, when some of these origina
studies were | ooked at, that it's not a matter of
the nature of the drug itself, but rather drug
delivery systenms that meke the difference between
whet her sonmebody uses crack as far as its harmon
t he individual and whether soneone uses powder and

its harmon the individual, that distinction really
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doesn't make sense anynore based upon nore recent

scientific and pharmacol ogi cal evidence, then
probably what you'd still say is that it's
important to main this distinction because of the
harm that's involved, the violence that's involved;
that crack is a nore violent drug, is that a fair
thing to say?

MR. NOLAN: Yes.

COW SSI ONER O NEI LL: Let ne ask you
this. In D.C., we had a problem a nunber of years
ago with the Jamai can Posse. These guys al nost
exclusively distributed marijuana, but out of al
the various drug organizations in D.C., they were
probably the nmpst viol ent organization in D.C

Do you think it's better to decide to base
our penalties, a heightened penalty, on the nature
of the drug itself, i.e. being marijuana, or is it
better to base it on the violence that's associ ated
with the drug?

MR. NOLAN: Probably the violence I would
say because that's a big problemthat we're having.
I n Chicago, for exanple, it is so predom nant that

we have some areas where 10, 11 and 12-year-old
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ki ds are maki ng nore nmoney than sonebody that has
gone to college and had several degrees and working
on LaSalle Street. They can nmke upwards of $200-$300 a day
just by being | ookouts.

COW SSI ONER O NEI LL: So do you think
that we're probably better off, rather than
differentiating between, say, Tennessee marijuana
and Jamai can marijuana, that we're better off
differentiating on whether or not there's viol ence
associated with the distribution of that particular
drug? |Is that probably a better way to do it?

MR. NOLAN: Yes, | would say it probably
is. Excuse nme. Yes.

COW SSI ONER CASTILLO M. Nolan, it's
al ways good to see a fellow Chicagoan, and |I'm wel
aware of all the work you do, and |I know that
you' ve gone to too nmany hospitals and too many
funeral hones with regard to your menbers.

But let ne ask you this. Nationally we're
seeing a decrease in violence. Are you saying, in
Chi cago, you haven't seen a decrease in violence

with regard to crack dealing?

MR. NOLAN: Unfortunately, in Chicago |ast

year, we becanme number one. It's atitle we didn't
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like. It was the nunber one in homi cides. But a
| ot of those homi cides had to do with drug-rel ated
gangs. Between donestic violence and the drugs, if
we could have elimnated both of them we would
have probably been the | owest in hom cides. But
that's where it cones in.

We have had too many young kids killed in
Chi cago, innocent kids, standing out front of the
same funeral hones of other nenbers of their
community that were killed in drug activities, and
this is the thing that we're trying to stop in the
Chi cago area

It is a problem There is an awful |ot of
vi ol ence. Years ago, the police would be able to
stop sonebody or holler, "Stop. Police," and they
stop. Today they turn around and they cone out
with every type of weapon i nmagi nable.

And it's to protect their turf, it's to
protect their inconmes that they have, and they

don't care about who they involve in this because

we have these young kids, as |'ve said, and they're
out there making the noney so that the bigger cogs

in the wheel can get away because these kids are

out there just as |ookouts. But to give a 10-year-old kid a
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hundred dollars at the end of the day,
that's something that's very hard to turn down.

COWM SSI ONER CASTI LLO Has this been
specifically tracked to crack cocaine?

MR. NOLAN: Well, it's narcotics in
general. It's not only crack; it's all narcotics.

COW SSI ONER CASTI LLO  Thank you.

CHAI RPERSON MURPHY: Are there any other
questions for M. Nolan? M. Elwod, since he
hasn't had a chance, and then we'll get to you
agai n, Judge--

COW SSI ONER ELWOOD: Wel |, we heard from
Commi ssioner Steer that only 16 states
differentiate between crack and powder, but it's ny
understanding that a |lot of |ocal enforcenent
ef fectively distinguishes by sort of inporting
Federal standards by asking the Feds to cone in and
hel p them on | ocal enforcenent efforts. | don't

56
know if this is the case in Chicago

MR. NOLAN: Yes, we do.

COW SSI ONER ELWOOD: But | understand
that in a ot of places they have the Feds cone in
to help them break up local violent gangs; in part,

using these stricter Federal sentences for crack
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and for drugs generally.
In your opinion, will it harmloca
enforcenment efforts to break up violent gangs if
Federal sentences or if the triggers are increased?
MR. NOLAN: No, | don't think so. No.
COW SSI ONER ELWOOD: You're saying if the
penalties for crack are decreased, that is not
going to harmyour efforts to break up gangs?
MR. NOLAN: Onh, if it's decreased? Yes,
think it would. | think what we have to do is |et
the drug deal ers out there know that if you're
going to deal in drugs, if you want to take the
chance and deal in one vial of crack or a couple
kil os of heroin, you're going to go to the
penitentiary, and that's the nmessage that we have

to send to them

CHAlI RPERSON MURPHY: Okay. Judge Johnson?
COW SSI ONER JOHNSON: We have spoken to a
| ot of people, |aw enforcenent, treatnent
officials, corrections, legislators, and the
consensus that we have had was that there should be
a change in this disparate sentencing structure,
100-to-1.

As | recall, when they were fornul ating
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these |l aws, one party said that "There's a | ot
of violence associated; we have to be tough on
this crack situation. We're going to nake it
50-to-1.

And the other party, whether it's
Republican or Denocrat or Denocrat or Republican
say, "We're not going to be outdone. We're going
to make it 100-to-1." So, therefore, we have this
100-to-1 situation.

We, in the Comm ssion, have been very,
very concerned, and we feel that maybe we have to
do sonet hi ng about this situation. If something is
done, there's a bill before Congress now, and it's

a 20-to-1 ratio. If it had to be changed, what do

you think would be a fair ratio?

MR. NOLAN: | really couldn't say, Judge
| really don't know what the fair ratio would be.
I"'mreally not that nuch involved in the day-to-day
arrest and prosecution of narcotics offenders, and
| would | eave that up to the State's Attorney and
the U . S. Attorneys to determ ne what they feel is
best .

CHAlI RPERSON MURPHY: Okay. | just want to

rem nd the Commi ssioners that we've spent an hour
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on the first two witnesses, and we've got four sets
here this nmorning and plus you know about the rest
of the agenda.

|"msorry to rem nd, but anyway, with that
nice introduction, M. Wich.

STATEMENT OF RONALD H. WEI CH

MR. WVEI CH: Good norning, Judge Mirphy,
and nenbers of the Comm ssion. My nane is Ronald
Weich. I'ma partner in the law firm of Zuckerman
Spaeder, and | appreciate the opportunity to offer
comrents on behalf of the American Bar Associ ation

| ' m appeari ng today on behalf of the ABA,

but | also bring several other rel evant
prof essi onal perspectives to the hearing. | began
my career as an Assistant D. A in Manhattan.
then served for 2 years as counsel to this
Commi ssion, and then | worked on Capitol Hill for
several years and was chief counsel to Senator
Kennedy at the tinme that the Congress considered
the Commi ssion's 1995 proposal on cocaine
sent ences.

Now in private practice | serve as an
advi sor to several organizations interested in

sentencing laws, including the Leadership
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Conference on Civil Rights, whose Executive
Director we heard from yesterday.

Havi ng disclosed all of that, |I want to
enphasi ze that |' m speaking strictly on behal f of
t he ABA today.

The principal source of the ABA's views on
proposed Amendnent 8, which is the anendnment we've
been asked to focus on, is the ABA standards for
Crim nal Justice Sentencing Chapter, the Third

Edi tion, which was published in 1994,

My witten testinony explains at sone
I ength why the current system for sentencing
Federal drug offenders substantially deviates from
t hese standards. We recogni ze that many of the
criticisms of the Federal systemin ny testinony
are nore properly directed to Congress because
Congress has control over the statutes, and the
statutes are so nuch at the root of the problem
here.

But | want to take a few m nutes of ny
time to discuss these big picture concerns because
they put into perspective the ABA's views on
Amendnent 8 and because structural problens in

Federal sentencing are, of course, a concern to
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this Conmission, and | think it's inmportant to step
back fromthe tree sonetines and not just | ook at
this particular quantity or that ratio or this
specific offense characteristic and i nstead | ook at
the whol e system

I think it has to be said that the tangled
norass by which Federal defendants, Federal drug

defendants in particular, are sentenced today is

deeply, deeply flawed.

MR. VEI CH Amendnent 8 is, on bal ance, a
step in the right direction, and the Commi ssion
shoul d inplement a portion of that amendnent and
al so raise the threshold quantity for crack
cocai ne.

But even if the Comm ssion nmoves forward
with those proposals, there's so nmuch nore that
needs to be done to make Federal sentencing |ess
conpl ex, less arbitrary and nore rational

The standards, the ABA standards, endorse
a flexible guideline system one in which an expert
body devel ops general rules to govern the ordinary
cases, but in which Judges are free to depart in
cases that are different than the norm

And the standards acknow edge the tension
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bet ween i ndivi dual i zed sentencing on the one hand
and standardi zed sentencing and advocate a system
that--it's a bal anced system that gui des judicial
di scretion without elimnating it.

The current Federal system deviates from

that nodel in at |east six ways. First of all

Congress continues to rely on mandatory m ni num
sentences. This is contrary to three decades of
ABA policy. The nmandat ory m ni muns are
i nconsistent with the guideline system They
underm ne this Conmm ssion's work.

This Conm ssion reported to Congress 10
years ago that mandatory m ni nuns cause unwarr ant ed
racial disparity. It's long past time for Congress
to abandon that sentencing system and put its eggs
in the basket of Federal sentencing guidelines.

Secondly, both the laws and the guidelines
are overly conplex, rigid and mechanistic. On the
back of my wwitten testinony, | appended 21 USC
844, the possession statute, which is very rarely
used, but it illustrates, | think, the conplexity
and the arbitrary nature, the | ayered nature.

Each Congress cones al ong and has a new

drug that it wants to say it's really tough about,
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and so there's a new mandatory nmini num a new
graduat ed system of penalties, and you find that
the drug trafficking statutes, which are w dely

used, are even nore dense and | ayered, but | didn't

append them because they take up 15 pages of the
| ast conpilation. And | think that the Conm ssion
and the Congress need to address this conplexity
because it's driving practitioners, prosecutors,
def ense attorneys and Judges crazy, and | know that
menbers of the Commi ssion share that frustration

Third, Federal drug sentences are
determ ned to an unreasonabl e degree by a single
factor, drug quantity, and here, of course,
proposed Amendnent 8 is going to take a step away
fromthat reliance.

Fourth, Federal drug sentencing is not a
product of enpirical scientific evidence. The 1986
determ nation by Congress to set these ratios was
devoi d of any scientific considerations.

The Conmmi ssion did undertake a very
enpirical, thorough scientific analysis in 1995.
Congress, unfortunately, rejected that proposal,
and frankly, you just need to go back--and you have

a stronger record now in light of the testinony
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yesterday and | think even some of the testinmony so

far today--to go back to them and say, "The current

systemis unfair and needs to be revised."
Fifth, there's w despread that Federal
drug sentences are nore severe than necessary to
achi eve societal purposes for which they are
aut hori zed which is a provision both of 18 USC 3553
and the ABA standards.
I don't know if you're aware that Bureau
of Prisons Director, Cathy Hawke Sawyer, testified
bef ore Congress that "Seventy-some percent of our
femal e popul ation are low | evel, non-viol ent
of fenders. The fact that they even have to cone
into prison is a question mark for me. | think it
has been an uni ntended consequence of the
sent enci ng gui delines and the mandatory nini muns."
In an extraordinary letter from Judge
Martin, John Martin in New York, and 26 of his
col | eagues, judicial colleagues, all former United
States Attorneys, Judge Martin and his coll eagues
conpl ai ned that crack cocai ne sentences are unjust
and do not serve society's interest.
Si xth, mandatory sentencing | aws and the

gui del i nes exacerbated by the indefensibly harsh
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treatnment of crack result in unwarranted and
i nequi tabl e disparities that the standard said nust
be avoi ded.

In 1995, the Comm ssion said that.

Virtually every nenber of the House and Senate
Judiciary Commttee acknow edged it. The Attorney
General of the United States said as nuch. But
here we are 7 years later and it seens as though
these rules, these laws are inpervious to change.
It's time for the Comm ssion and Congress to act,
and we strongly urge you to do so.

Proposed Amendnent 8 woul d generally bring
Federal drug sentencing closer to the principles
enbodi ed in the standards. The ABA has no
institutional position on many aspects of the
amendment, but in broad strokes, we support the
Comm ssion's efforts to reduce the dom nant role of
gquantity in Federal drug sentencing and permt
Judges to take greater account of the relative
culpability of different defendants. | think both
M. Nolan and Ms. Brennan endorse that basic

concept .

Drug quantity is an unsatisfying ultimte

65

66

http://www.ussc.gov/Legislative_and_Public_Affairs/Public_Hearings_and_Meetings/20...

12/03/12 07:13 AM



USSC Public Hearing 2/26/02

60 of 157

sentencing factor because it's variable that's
subj ect to mani pul ati on by | aw enforcenent
officers, it's a poor proxy for culpability in
conspiracy cases and under the rel evant conduct
gui del i nes as Judge Sessions pointed out.

The Conmmi ssion's proposal to restrain the
sentence of defendants who qualify for a mitigating
role is a sensible effort to restore
proportionality to the guidelines, and there's no
reason, we think, to limt the scope of that
provi sion to defendants who qualify for only sone
mtigating role adjustnents. It should for anybody
who qualifies for a mtigating role.

You al so propose enhancenents for violence
and other circunmstances of the offense. That makes
sense, of course, if you also substantially
i ncrease the threshold quantities for crack
cocai ne. As we've discussed today, the current
threshold | evel s have been defended on the grounds
that the crack market is inherently nore violent,

but the Conmi ssion's own statistics show that that

has changed to sone extent.
If you' re going to add the viol ence

enhancenents to the guidelines, you should take it
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out of the base offense |l evel so as not to double
count .

On the other hand, we have practica
concerns about the proposals to incorporate in the
drug guideline the crimnal history factors. It's
in Chapter 4. It adds unnecessary conplexity to
put those factors as specific offense
characteristics in Chapter 2.

Turning to the question of crack cocai ne,
we endorsed your 1995 proposal to equalize crack
and powder. We relied on your enpirical analysis.
We are aware of no enpirical evidence that's
devel oped since then to call in to question your
concl usi ons. I ndeed, there's substantial evidence
that things have nmade that position nore
def ensi bl e.

But where my--Public Law 104-38, we
under stand that Congress has constrained this

Commi ssion from proposing 1-to-1. On the other

hand, Congress explicitly said, "Change the ratio.
Everybody knows that it's wong."

A fair reading is that the Conmm ssion
should return to Congress with a ratio between the

di scredited 100-to-1 and the rejected 1-to-1, and
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we urge the Commrission to raise the crack penalties
to achieve a ratio as close as possible to the
previous 1-to-1 proposal

We strongly urge that you not increase
penalties for powder cocaine. It's conpletely
unjustified by the enpirical evidence. If you
| ower the threshold, you bring nore |ow | eve
def endants into the reach of the mandatory m ni nuns
or the guidelines and then the nmandatory ni ni muns
by extension, and as Judge Martin and his
col |l eagues wote, "The penalties for powder cocaine
shoul d not be increased. The disparity should be
remedi ed only by raising the anount of crack
cocaine that would trigger the application of the
mandat ory m ni num "

I woul d wel come any questions fromthe

Conmmi ssi on.

CHAI RPERSON MURPHY: Judge Sessi ons?
COVW SSI ONER SESSIONS: All right. You've
tal ked about the Comnmi ssion's responsibility to
act, and you are certainly in a perfect position to
answer this query. You were affiliated with the
Sent enci ng Commi ssion as | egal counsel for a period

of time. You also were on Senator Kennedy's staff
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in 1995 when that piece of |egislation was passed
by Congress.

The Conmission's responsibility to act,
there is some question about whether we should act
by way of making a recomrendation to change
mandatory mninunms or--and I will say on the record
that this is ny view and ny belief, a view of many
here--that we have the responsibility to change the
guidelines to be fair to those persons who are in
this system of justice.

My question is if we take on that
responsibility to change the guidelines, does that
offend in any way the spirit of the legislation
that was passed by Congress in 1995 or does it, in

fact, follow that directive?

MR. VEICH First of all, Judge Sessions,

| hope there's no question about the Conmi ssion's

| egal authority to propose guideline amendments.
Public Law 104-38 asks for the

Commi ssion's recommendations, but in no way limted

the organic authority of the Conm ssion under

28 USC 994 to anend the guidelines. So there's a

| egal matter. You can nove forward with guideline

amendnent s.
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I think it's preferable for you to do so
for the follow ng reason. | think--

COW SSI ONER JOHNSON: --say to "do so,"
does that mean which one?

MR. VEICH: |'m sorry, Judge.

COW SSI ONER JOHNSON: Recommend ofr - -

MR. WEICH | think it's preferable to
propose anendnments. As you know, when the
Commi ssion sends up its guideline amendnents on My
1st of each year, they lay before Congress for 6
nont hs before becom ng | aw i n Novenber.

So even when you anmend the guidelines, it

is, in effect, a recommendati on, a proposal to the

Commi ssion. | think you should take that step of
formal Iy sendi ng anendnents to the Congress, and if
the Congress doesn't act, they would becone
effective on Novenber 1st.

I think that's inportant for severa
reasons. First of all, we're 7 years past the
Commi ssion's 1995 report which denonstrated so
conclusively that these sentences are unfair,
unjust and, indeed, racially discrimnatory.

We're 15 years since they were enacted.

So we've had 15 years of injustice. The Congress
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is, innm view, ready to consider this matter
today. We have the bill introduced by Senators
Sessi ons and Hat ch.

We have lots of statements by menbers of
Congress to indicate that it's tinme--I'mfamliar,
for exanple, with the letter from Chairman Leahy
and Ranki ng Menmber Hatch to the Conm ssion asking
the Commission to take up this matter.

Qur conversations with congressional
staffers suggest the Congress is wanting to address

this matter. If the Comm ssion proposes guideline

amendnments and at the sanme tinme reconmends changes
in the mandatory mni nmums, you frame the issue for
congressi onal resolution by Novenmber 1st of this
year, by the end of the congressional session, and
| think that's appropriate.

| think that you will give Congress the
necessary inpetus to act this year as | think they
actually want to.

CHAI RPERSON MURPHY: M. Steer?

COW SSI ONER STEER: Let nme follow up on
that issue since | take the other side and draw you
out a little bit nore about that.

Let's suppose that Congress did not see
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fit to change the statute, but allowed the
gui deli ne amendnents to go into effect. Now our
data show that one effect of that would be--let ne
just pick a--1 have to give you a figure. | have
to pick a hypothetical nunber that we m ght change
the crack nunber too.

Let's say we nmade the threshold 50 grans
for the 5 year mandatory m ninum The effect of

that would basically be that whereas now mandatory

m nimuns trunmp the guidelines 10-percent of the
time. If the Conm ssion made that change in the
gui deli nes and Congress did not act to change the
mandat ori es, the nmandatories would trunp the
gui delines in one out of three cases.

How can you square that result with ABA
standards that call for elimnated, unwarranted
di sparities? The Commi ssion has just, of its own
accord, manufactured a disparity that will exist
sol el y dependi ng on how the offense is prosecuted,
not based on its characteristics at all? So that's
one part of ny question.

Then | want to cone back to the political
aspect of it and ask you about--

MR. WEI CH: Conmm ssioner, it's obviously
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not desirable for that disparity to be there.
You're quite right that that is contrary to our
st andar ds.

I think that it is nore likely that we
will see a global resolution of this issue if the
Commi ssi on proposes the changes to the sentencing

gui delines and, in effect, spurs the Congress to

address the | ong overdue problem of the mandatory
m ni muns.

| ndeed, this may be an occasion for
addressing the applicability of mandatory m ni nunms
general ly. Nobody thinks we're going to repea
themthis year, but | think that there are a nunber
of proposals floating around in the Senate
especially to limt the reach of the mandatory
m ni mum

So | think that you're nore likely to
achi eve the result that everybody wants, which is
to solve this intractable problemonce and for al
in the mandatories and in the guidelines if the
Commi ssion tees up this issue for congressional
resol ution.

But if Congress chooses not to change the

mandat ory mni nums, it could, of course, alter,
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nmodi fy or bl ock the Conm ssion's recommendation if
it did that. If it did so under those
circunmstances, it would not, in ny view, duplicate
the 1995 situation where, in effect, Congress was
rebuki ng the Conm ssion. Instead, it would
75

Congress saying, "W need nore tine to work on
this, so we're going to hold up your guideline
changes while we work on the mandatories."

Finally, if it works out that the changes
in the mandatories--in the guidelines go into
ef fect before the mandatories are changed, while
that's not desirable froma theoretica
perspective, it's not unprecedented.

The marijuana guidelines and the LSD
gui delines both are, in effect, decoupled fromthe
statutes. And again, | think that is just nore of
an incentive for Congress to finally rationalize
t hese absurd rul es.

COW SSI ONER STEER: You are an
experienced insider with respect to Congress, and
val ue your perspective on that. But it is a
calculated risk, is it not?

Recalling the 1995 situation, ny

recollection of it is that there was a great dea
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of aninosity in the Congress that the Comnr ssion
had taken the action that it did and forced the

i ssue and put the Congress in the position of

having to vote on an issue in order to stop
sonet hi ng from happeni ng before the Congress
apparently was willing to act, and that was not in
an el ection year.

Now times have changed, but this is an
el ection year, and | think the consequences |ong
term if that were to happen again, could be very
del eterious for the whol e guideline system

Congress mght, for exanple, decide that
"Enough of this. The Conm ssion has done it once
too often, and we're going to stop this process of
amendi ng the gui delines w thout congressiona
action" and just change the statute so that instead
of the Conm ssion being able to force it by sending
up an anmendnent, that the Conm ssion can change the
gui deli nes only when Congress affirmatively acts,
as is the case in sone state systens.

MR. VEICH Well, | was working on the
Senate Judiciary Conmittee staff at the tine that
the proposal canme up. | think there was a serious

problem at that time with consultation.

76

http://www.ussc.gov/Legislative_and_Public_Affairs/Public_Hearings_and_Meetings/20...

12/03/12 07:13 AM



USSC Public Hearing 2/26/02

70 of 157

I think that nmenmbers of Congress were

surprised; not as nuch by the fact that the
Commi ssi on was maki ng proposals in this area
because people knew that it was under
consi deration, but the substance of the
recomrendati on took a [ot of us, including me and
Senat or Kennedy, by surprise.

And | know that this Comm ssion is not
repeating that mstake. |I'maware that there's
extensive consultation now. | think you need to
work closely with the Chairman of the two judiciary
committees, the ranking nenbers, other interested
nmenbers |i ke Senator Sessions; nmake them aware that
this is what you intend to do; solicit their views,
as | know you have.

| mean, | could imagine if you received
personal assurances fromthe two chairnmen and the
ranking nenbers that this is an issue that the
Congress is going to address this year and that the
Comm ssion's recomrendati ons woul d sonehow be nore
favorably viewed if not in the form of guideline
amendnments, you know. If the assurances were

airtight and not the assurances that |'ve seen sone
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menmbers of Congress give to others, that would be
one situation.

But | don't hear that, frankly. | hear
Senat or Sessions saying that he wants to address
this subject once and for all. |I've heard hi msay
he wants to offer his bill as a floor amendment
just to get sone consideration of this.

| know that Senator Leahy and Senat or
Hat ch are anxious to have the Judiciary Cormittee
consider this matter. So | really think you would
be facilitating the debate and the discussion that
they want to have if you were to put this forward.

|''mas concerned as you are, Conmmi ssioner,
about the reputation of the Commi ssion. The
Comm ssion has done nmuch to restore its luster on
Capitol Hill. That should not be squandered. But
its reputation is not an end in itself.

Havi ng done much to restore the
Commi ssion's standing in this field with Congress,
you now, | submt, need to lead in this inportant
ar ea.

COW SSI ONER JOHNSON: | happen to agree

with you, and | stand in the canp of those who

shoul d thi nk we should have an amendment as opposed

79

http://www.ussc.gov/Legislative_and_Public_Affairs/Public_Hearings_and_Meetings/20...

12/03/12 07:13 AM



USSC Public Hearing 2/26/02

72 of 157

to a recommendation, and although Congress
consideration--1 don't think that's the end-al
because we on the Conmi ssion have taken an oath,
and we have to do what we think is right.

I f Congress feels that what we have done
is not wong, |let them do what they have to do, but
we have to do what we have to do.

CHAI RPERSON MURPHY: Are there any other
gquestions for M. Wich?

COW SSI ONER ELWOOD: Yes.

CHAlI RPERSON MURPHY: M. El wood.

COW SSI ONER ELWOOD: Now one of the
strong enphasis of your testinony was the enpirica
nature of it, but you acted as though the
Commi ssion hadn't said anything about the
gui deli nes since 1995 which just isn't the case.

Now i n 1995, the Comm ssion voted 4-3 to
equal i ze, even after recognizing in its statenent
that crack cocai ne was nore dangerous than powder

cocai ne.

Now, admittedly, nore recently people seem
to take a dimer view of things that are decided by
one vote, particularly by the Judicial Branch, but

that's an entirely different matter.
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[ Laughter.]

COW SSI ONER ELWOOD: I n 1997, the
Commi ssion said unaninmously that it should be noved
to sonething nore like a 5-to-1 ratio with the
trigger nmoved for crack to between 25 and 75 grans
and for powder, to 125 to 375.

G ven that that is a nore recent enpirica
assessnent, what is your view of the 1997
reconmendati on?

MR. WEICH Well, Conm ssioner, | reject
the idea that it was enpirical. Enpirical is this.
This is the 1995 report from the Comm ssion which
think is unassailable in its reliance on science,
on econom cs- -

COW SSI ONER JOHNSON: Thi s bei ng? For
the record, what are you--

MR. VEICH: I'msorry. |I'm holding up the

Comnmi ssion's Special Report to Congress, Cocaine in

Federal Sentencing Policy, from February 1995.

|"ve | ooked at the 1997 docunent that the
Commi ssion forwarded to Congress. It's
approximately 20 pages. It contains no enpirica
evidence, and | think what it reflects, frankly, is

that that Comm ssion--and | say this with respect
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for fornmer Chairman Conaboy, who is here today--I
thi nk that Comm ssion was cowed by the reception
that the 1995 proposal received in Congress, and
t hi nk the Commi ssion overreact ed.

There is certainly nothing in that 20-page
docunent which expl ai ns why the Comm ssion chose to
i ncrease penalties for powder cocaine. It's sinply
an assertion that the--and, of course, all it says
is that Congress might consider it, and it proposes
ranges, and | think there was some negotiation with
the Justice Departnent and nmenbers of Congress to
try and arrive at a political solution to it.

But | just don't think in terms of the
science, that you can conpare the 1995 report with
that 1997 docunent. | banished the 1997 documnent

to a footnote in my testinmony because, frankly, |

just saw it as ill advised and unsupported by the
evi dence.

CHAI RPERSON MURPHY: Okay. Well, we
really appreciate your com ng here to speak, and
think you can tell the interest that your testinony
has produced on the part of the Comm ssion. Thank
you very much.

And with that, we'll call forward Judge
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Conaboy. This is a very good introduction to Judge
Conaboy's testinony. Judge Conaboy. Judge
Conaboy, welconme to the other side of the table
here.

We know that you worked very hard on the
i ssue that we're focusing on today, and we're
| ooking forward to what you can help us with.
STATEMENT OF RI CHARD P. CONABOY

JUDGE CONABOY: Well, as | said before,
Madam Chairman, it's, | think, relatively easier to
be on this side, and as | sit here today in the
back of the room |'mremn nded of Yogi Berra's old
sayi ng about de-ja vu all over again, and it seens
as though that al nobst could have turned the hearing

83

around ainmed in the other direction, and we're
still hearing much the same argunments. | guess
that's because we're tal king about human conduct
t hat doesn't change.

' malso rem nded of a recent conment of
Yogi Berra's. Well, | heard it recently. It was
an old comment of his. When sonmebody asked hi m why
he continued to go to funerals, and he said, "Wll,
if I don't go to theirs, they won't cone to mne."

[ Laughter.]
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JUDGE CONABOY: And that one seemed to be
nore appropriate for nme today. | felt if | didn't
cone here--

[ Laughter.]

JUDGE CONABOY: If | don't cone down here
to hel p you, maybe you won't help nme. So | have a
coupl e of comments to meke today. It was somewhat
short notice for nme. | expected that maybe this
hearing m ght be later in March, and | had tal ked
to sonme of your staff nmenbers and had tried to meke
nore preparation to cone here today and giving you

sone benefit of history and comrents froma

sent enci ng Judge.

And certainly | don't cone here to try to
tell anybody at all what you should do because it's
obvi ous that you have a very difficult job. But I
did prepare a few remarks, and | did go back to the
1995 report, and | excerpted fromthat what |
t hought was a fair summary of what that report said
to the Senate.

| also excerpted a nunmber of the renmarks
that | nade when | presented it to the Senate on
behal f of the Sentencing Commi ssion at the tine,

and I'Il nake those available to all of you. You
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m ght want to just | ook at those because | think
there was some significant m sunderstandi ng--and
the reasons for that are many-fold--as to exactly
what was done in that report and at that tine.

| also have prepared a listing of some of
the things that we on the Commi ssion back in 1994
and 1995 did that | perhaps think nmaybe were errors
of judgnent and errors of procedure, errors of
naivete | think in [arge neasure. And |1'd be gl ad
to talk to you a little bit about those.

85

But | will take just a mnute or two to
mention sone of the formal remarks that | tried to
prepare for today. | was reading these a nmnute
before and | want to change thema little bit.

| said | cane here to Washi ngton before
you today not as a protagoni st for any particul ar
cause or any action of this Commi ssion. |ndeed,
conme here nore out of enpathy for your positions as
menbers of the Sentencing Conmission. |I'mgoing to
change that now to say | come out of synpathy for
your positions.

You have been especially designated and
appointed to performone of the nost difficult of

all human tasks, passing judgnment on the coment of
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others, and you're entitled, | think, to serve with
great pride and to have--and you, indeed, do you
have, | think, the highest respect fromall the
menmbers of society who rely on you to guide themin
this nost difficult area.

So | cone here today specifically to
sal ute your dedication, and I welcome this chance

to do that. And | hope that you will find in the

work and in the suggestions that you meke the
necessary support in other areas of the systemto
establish and to maintain what we all hope is a
fair and a just sentencing process in the Federa
Court systemin this nation.

So in the context of today's hearing, and
hopeful |y wi thout inposing on your time, | would
presune to acconplish just two things. One is to
bring you perhaps a brief history of the prior
Commi ssion's actions on that exquisitely inportant
i ssue of crack and powder cocai ne sentencing that
you' ve been hearing so much about this nmorning and
secondly, to submt a brief comentary on your
present suggestions and the proposed anmendnments
that you have put out for comment.

| talk about the history or I will if you
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wish ne to and subnit that not with any intention
at all of influencing your own deep and inportant
consi deration of this nmost troubling area of
sentencing. But, rather, | would hope, if | can,
to help you to flush out past actions on this issue
for your own know edge and your own review and
87

perhaps to help in presenting it again to the
Congr ess.

On the second issue, | subnmitted sone
comentary on sonme of your suggested changes in the
context of what | |look at as a continuing effort to
sustain and hopefully to reinvigorate a deep sense
of responsibility in every Federal Judge to inpose
a just and a proper sentence in every crimna
case.

After this commentary, |'ll happily engage
in discussions with you or take sone questions if
you have themand if you wish me to respond to any
of them

Federal Judges, as all of you know, are
call ed upon to preside over many types of cases
that are often conplex and many times very
difficult. But no duty is tougher or no duty is

nore dermandi ng than sentenci ng.
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|'ve been a Judge now al nost 40 years, and
| can tell you in talking to other Judges who have
served that I ong and | onger, they say to me and say

to others over and over again, "No duty we have is

t ougher than sentencing.”

As an individual Judge and one who has
worked with many others, |'ve always supported the
concept that it is necessary to have sone
gui delines to be used by sentencing Judges in
trying to deternine a proper sentence in a given
case.

| think it's absolutely necessary to have
sone type of guidelines, and | served on the days
when there were none and can tell you it was a task
t hat gave us great concern, and we were never sure
that we were trying or ending up doing the right
t hi ng.

No direction at all, as you know, can--and
it did lead to many problens, and it |ead sonetines
to great disparity in sentences when we were
wi t hout direction or guidelines at all.

But like all legislation, like any |aws or
any gui dance that cones out of governmental units

i ke your own, we have to continue to try to
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bal ance the precious rights of freedom and

i ndi vidual action with the need for sone type of

centralized direction.

Qur nation, as all of you know |I'm sure--and we're
readi ng much nmore about this lately,

t hank heavens, and | hope we'll hear nore about it
in the teaching of history in our school s--that our
nation is the |l ongest existing republic in the
history of the world. No other republic ever

| asted even half as long as our nation, and there
has to be sone reason for that.

Many writers and historians attribute that
success to the great foresight and the intelligence
of our founding fathers and their neticul ous
attention and their efforts to maintain individua
and state freedomin tandemwi th the concept of a
centralized form of government, but they knew that
both had to exist.

They knew that a centralized governnent
was not the answer to everything, and they knew
that centralized regul ati on of human freedom coul d
not |ong exist because it never did before in the
hi story of man.

And the nore centralized power becane, the
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nore certain the republic was going to reach its
dem se, and that's what history has taught us. And
so we have to try, | think, to enulate that concept
that was so inportant to the founding fathers of
this nation.

JUDGE CONABOY: | say to you this
continuing success in this kind of endeavor has to
be mai ntained in | arge neasure by people |ike
yoursel ves, people who are willing to give your
time and your talent and your thoughts to making
our governnment work well, and that's what you
shoul d be all about.

Few | think would dispute in this day and
age that a sentencing guideline systemis
necessary, and few | think would dispute the fact
that it can work well. But the concept of an idea
gui deli ne sentencing systemis nebul ous at best and
al nrost inpossible to reach

In our Federal system as all of the
originators agree, and you see this in all the
writings in the beginnings of this systems, all the

originators of this system agreed that continued

attention and continued change were going to be
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necessary to make it work better.

So we shouldn't be afraid. W shoul dn't
shy away from the concept of changing the system
especially when we learn that it needs change and
it can be nade to work even better.

That's where your devotion and that's
where your deternmination to do the right thing--
your determnation to do the right thing--becones a
sol emn obligation and at the sane it, it's very,
very inposing and very difficult.

Like all of the citizens of this great
nation, | comrend your efforts on the proposed
amendnments that you now have put out in such areas
as terrorism career offenders and your recognition
that in sone areas establishing values, |ike where
there's a cultural value, is a difficult thing, but
shoul d be faced, and your attention to victins'
rights, along with many of the other itens that are
in your proposed amendnents are deserving of great
support and great consideration.

But | especially today cone here to

comrend you for addressing again this drug
sentenci ng problem and especially the crack and

powder cocai ne problems. And your suggestions,
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al so want to comend very strongly your suggestions
of endorsing a broader area of potential
alternatives to inprisonnent.

Those are two itenms that | think cry out
for attention, and |'m happy to see that you are
responding to that cry and to that request by
everyone for attention to those two areas.

| don't know of anyone who di sagrees with
the need to change the di sparate sentencing
requi rements between crack and powder cocaine, and
| think it was a good thing today that you heard
from soneone Iike M. Nolan as well as others who
tal ked about this and tells us of the problens that
are on the street and that the police face in these
areas.

But even in those areas, they know and we
all know that disparate sentencing requirenents are
not good and do not serve the sentencing process

wel | .

The argunments that favor change in the
di sparate system and change between crack and
powder cocai ne are too abundant for ne to try to
even summarize for you. You've heard lots of that

this norning, and I won't even try to go into them
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But your determination, | think, that the
time has come for a change is courageous and is
unassail able. The tine has cone.

CHAlI RPERSON MURPHY: Judge Conaboy, could
| ask a question at this nmonent?

JUDGE CONABOY: Sure.

CHAI RPERSON MURPHY: You heard M.

El wood' s question about the 1997 report of the
Commi ssion back to Congress, and | know a nunber of
ot her people in Washington refer to that report.
And it does have a nunber of options that are
reported back as possibilities, but there are
ranges in that, and that was your Comm ssion and
now it's our turn to be looking at this, but we
respect the history of it.

I wonder could you tell us a little about

what process was used to conme up with that '97

report back to Congress?

JUDGE CONABOY: Sure, | can try to, and
was going to try to address that, if | could, Judge
Mur phy.

CHAlI RPERSON MURPHY: | apol ogi ze then.

JUDGE CONABOY: No, not at all, because

nost of that is nmore inportant than any of these
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ot her general coments that | would nmake.

| was interested in listening to the
di scussi ons, as you night know, about the
di fference between recomendati ons and proposed
amendrments. | don't think anybody ever heard of
that before 1995 because there's nothing that |
know of in the statutory framework that makes up
the Commission that tells us we should be nmaking
reconmendat i ons.

They do tell us--they do tell you, rather,
that you have a very serious obligation to nake
amendnments, suggested anendnments, by the 1st of My
every year so that the Congress can then consider
them and determ ne by the 1st of Novenber whet her

they want themto go into | aw.

Now it may be that it's a good thing, and
I have no objection at all to the difference or to
the concept of nmaking reconmendati ons and
amendnments. And | think maybe that's part of what
happened in the past; that perhaps we didn't work
as closely with some people as nmaybe we shoul d have
in that area.

But after our proposal was rejected

essentially and we began to realize that there was
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sone feeling that even if there was to be a change
in the ratio, that abolishing it was not acceptable
to a mjority in Congress, what | did on the
Comm ssion, for better or worse, is | called
t oget her both sides of the people who served on the
Commi ssi on; those who, in ny judgnent, kind of
represented one extreme and those who represented
t he ot her.

| said, "We've |learned apparently that
abolishing the ratio is not going to work, and the
Congress is now saying to us in return, “Gve us
sone ot her suggestions.'" So | asked those peopl e,

since they represented the extremes to sit down and

try to work out a variety of other possibilities
that could be done in the way of ratios.

And they did and put sonme extensive work
in on that, and my recollection is that that work
of those people made up the recomendati ons that
were then submtted in 1997 that provided sonme
potential ranges in the ratios rather than
abol i shing them

CHAlI RPERSON MURPHY: So woul d t he
underlying work or material have been what was

referred to by M. Weich in that 1995 report--and
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as | understand what you've just said, then you
went back and tried to conme back with sone other
options for Congress, but you didn't gather nore
i nformati on or do nore studies?

JUDGE CONABOY: No, we did not, not to ny
know edge, because we felt the--1 was going to tel
you a little bit--and maybe it's a good time to
nove to that now--about how we worked on the first
1994 recomendation, and this not a commentary at
all on how anybody voted or why we voted one way or

the other, but just sonme of the background.

First of all, that study was here when we,
in the 1994 Conm ssion, arrived. It had al ready
been conpl eted, and on ny desk when | arrived up
here, upstairs, was this big book that was some 200
pages long, a total study of this problem And we
were told that by the end of that year, we had to
send recommendati ons and anendnments to Congress
consistent with the report.

So that frightened us naturally, and one
of the first things | did was ask for an extension
of that time, could they let us make it towards the
end of February because we needed nore time to

study it. And they did agree to that.
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But we did really have very little time to
review the entire thing as thoroughly as if we had
done it ourselves. We did, in fact--and | have to
go back and commend the people who served with ne--go over
it alnobst line by line, but it was really
wor ki ng on ot her people's work.
And again, the reconmendati ons were
essentially based on studi es done by others and at

a different tinme than under the direction of that

particul ar Commi ssion.

So in 1994 then, when the recommendati ons
were nmade, we were in an era, perhaps w thout naybe
realizing it, although | don't think that's fair,
but it was an era of being tough on crine. And
even though we were led to believe that those in
ot her parts of the government were ready to agree
to abolish that ratio or at |east dramatically
change it, perhaps we didn't give enough thought to
the political parts of that reconmendati on

We made what | would like to refer to as
nore of a judicious decision. One that we | ooked
at the facts and we nade the study and we nade a
deci sion as to what we thought was right, both on

the majority and the minority votes.
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But perhaps if we had it to do over again
--and | think perhaps you've been involved in this
--we m ght have decided that the recomendati on,
the report that we nmade was perhaps too anbitious
because here's what we were faced with.

We were faced with the statute that we

found out and cane to realize that many people in

Congress felt they had worked on a long tine and
come up with the right answer, and we were asking
themto agree that it was wong and to conpletely
change what they did. And that's not easy for any
human being to do.

So | suppose it mght follow that we would
say that we needed to do nmore work in conmmuni cation
and extensive work with the Congress, and it was
foll owing some of that happening that we did, in
fact, try to bolster the area of the Sentencing
Commi ssion staff that has to do with relations with
Congress and try to instill in all of our work a
bi gger effort to relate more to Congress and to ask
themto relate with us.

Many tinmes when | went over nyself and
visited with many, many Senators and many

Congressnen, | found that there was either, a, a
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m sunder st andi ng of what we did as a Comm ssion or
really a total |ack of know edge of what our
obligations were as a Conmi ssi on.

Now it was nobody's fault. It was a

fairly new endeavor, and | don't think--and this to

me i s maybe one of the nobst inportant things.
don't think that everybody understood when that
report went over to Congress in 1994 that we were
sayi ng nuch nore than just abolish the ratio.

| have excerpted fromthe report a whole
list of itenms of aggravating factors and nmitigating
factors that we said the Conmission felt had to be
done in order to make this sentencing process work
ri ght because there are differences sonetinmes in
the conduct of parties who conmt what seemto be
simlar crinmes.

So we wanted to add enhancenents for
possession or use of a dangerous weapon, nurder of
avictimin the course of a crinme, death or serious
bodily injury, drive-by shootings, involvenents of
juveniles or street gangs, sales of drugs to
juveniles or pregnant wonmen, drug crinmes in
prot ected locations and significant prior records.

We were recomendi ng changes in the
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gui del i nes, but what we were saying to the Congress
and what | think you're saying, what | think is the

i mportant thing, that to make the guideline system

which they initiated, to make it work well, you
cannot start out at the wong base |evel.

If you start out at a base level that's
unfair or unjust, you're going to get an unjust
result. So if you start out equally and you all ow
the probation officers and the people who
i nvestigate the case and the sentencing Judge to
enhance or to mitigate the conduct with all these
directions that the Comm ssion would give, that's
the way the guideline systemis supposed to work.

The gui deline system as all of you know,
and every report that any Conm ssion has made,
cannot work properly in tandem w th mandatory
m ni muns. As sonme of you have just said and sone
of the other witnesses or people testifying here
today have comented that there's an inherent
conflict in those two concepts.

I think the guideline systemis great.
I'"'mone of those people who believes our Federa
systemis a little too conmplicated, but | think you

can work at that. And | think you're trying your
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best to work at that, and | think this crack and

cocai ne and drug sentencing area is one of the nost
i mportant ones that you can attack because there is
probably the npst disparate results in that area of
any other part of the sentence.

VWhat | did, by the way, in this area, |
asked our Probation O fice and | asked our public
def enders and | asked our United States Attorney's
Ofice to give ne sone information and their
comrent on it.

The U.S. Attorney's Ofice sent ne back a
letter--and by the way, | had to conpress their
time that | gave them for doing this, and they did
try to get sonething back to ne | ast week even
though | was out of the office for a few days.

The U.S. Attorney's Ofice says they were
sonehow constrai ned by the Department of Justice to
speak with one voice, and they didn't want to
comrent specifically.

The Probation O fice nmade a suggestion of
a 2-to-1 ratio that they thought would be nore
i mportant than the present 1-to-1 that they say

woul d recogni ze sonme i nherent differences in the
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powder and in the crack areas.

The Public Defender's Ofice pretty wel
m m cked sonme of the commentaries that were nade
here by a prior witness, M. Wich, and | won't
repeat those because you've heard all of those
thi ngs so often.

But the inportant thing is to decide what
change has to be made. That's the tough job you
had. And just let me comrent briefly, if you will,
and | know you're conpressed for tinme.

The other matter that | think is so
i mportant--and that's the expansion of alternatives
to incarceration. | think change in that area,
per haps expandi ng the zones as you suggest, | think
that's so basically inportant again, and | think it
woul d go a |l ong way, not so nuch to expand judici al
di scretion. | don't even like that term |'ve
come to dislike it conpletely because it raises
hackl es in areas where they don't bel ong.

| think what it would do much nore
importantly, it would renew and rekindle judicial

responsibility and judicial obligation at the tine

for sentencing. | think Judges should pain over

every sentence, and | think they should work very
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hard and very close with all those who are
i nvol ved, the prosecutor, the defense counsel, the
probation office, to inpose a just and a fair
sentence and to be sure that the sentence fits
within the concepts of the guidelines of
aggravating and mtigating circunstances.

In this area, by the way, | think it's
very fair and very inportant to require that Judges
put on the record the reasons that they inpose a
sentence. And it's interesting to note in
Pennsyl vani a, where they have |ong had a guidelines
system as you know, that allows for nmitigating and
aggravating circunstances, but in a decision just
| ast week, the Suprenme Court of Pennsylvania has
once again reasserted the necessity for the Judge,
the sentencing Judge, to put on the record the
reasons why he or she goes up or down froma
suggest ed sentence.

CHAlI RPERSON MURPHY: Judge, | hate to

interrupt, but | think as an experienced District

Judge and as a forner Chair, you understand. We're
al rost at the point where the hearing was supposed
to be concluded, and we haven't reached the half

poi nt of the people that are going to testify.
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So I wonder if | could see if there are
any other questions that Conm ssioners have, if you
don't mind, because--
JUDGE CONABOY: You can cut nme off at any
time because when | get in this area, |'minclined
to say a lot because | think it's so inportant.
CHAI RPERSON MURPHY: Well, you've got a
lot to say. It's just that--
JUDGE CONABOY: --concern about your tine,
so |'lIl be happy--
COW SSI ONER CASTI LLO  Judge Conaboy, we
don't want to cut you off, and | really appreciate
you com ng here. | want to tell you, Judge to
Judge, Sentencing Conm ssioner to Sentencing
Comm ssioner, we all owe rmuch to those who cane
before us, and a lot of whatever it is that we've
acconplished in these two years are due to your

efforts and the fine staff that you left us, and

want you to know that before you head back to
Pennsyl vani a.

JUDGE CONABOY: Thank you.

COW SSI ONER CASTILLO You started out by
menti oned Yogi Berra and funerals and | hope you

don't come back to our political funeral, but I
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really believe that this is an inportant issue and
that we have an obligation, as | think the majority
of this Comm ssion does, to act.

| know it's hard to go over what m ght
have been, errors or as the old saying goes,
"Hi ndsight is always the best sight, 20/20." It
seens to me three key things arise fromthe 1995
report.

One was the cl oseness of the vote at the
Commi ssion, the 4 to 3 vote. The second thing was
the reaction of the Departnent of Justice, and then
the third thing being your relationship with
Congr ess.

Are those the three areas that you would
advise us to really keep an eye on as we proceed on

this controversial issue?

JUDGE CONABOY: Absolutely. As | went
around the country when | was Chairman to talk to
peopl e who i nmposed sentences, | tried to nmake a
point that | think is inportant to them that
sentencing is no |longer confined to just the
Judges. Many other parts of the Government have a
say, a very inportant say in sentencing anynore,

and we have to be aware of that.
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And we have to cooperate with the
| egislature and with the prosecutors, with the
defense, to nake sure we all are on the sane page,
at least trying to be. So I think those are three
i mportant things.

The split on the Comri ssion | think
represented, probably nore than anything else, the
reality of what you are tal ki ng about here today;

t hat perhaps you can't just elinminate the ratio, at
| east the first time you try.

We maybe gave them too much to chew on
over in Congress. Congress doesn't act fast. That
was one of ny frustrations here. As a Judge,

you're used to | ooking at facts, deciding and go on

to the next case. Congress takes things under
consi deration, |ooks at themyear in and year out,
and | think this is a good exanple; that they're
now com ng back saying, "Help us with this." And
so | think your three points are very inportant.
COW SSI ONER CASTI LLO Was the reaction
of the Departnment of Justice sonething that
surprised you?
JUDGE CONABOY: Yes, there were a lot of

surprises init.
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[ Laughter.]

JUDGE CONABOY: | was personally led to
believe, and | don't blame anybody for this. |
have no ill feelings towards anyone about ny
services as the Chairman of the Comm ssion.

| have to be candid, and |I'd be |l ess than
honest to say--1 would be |less than honest if |
said | wasn't surprised at a |ot of things that
happened.

I was led to believe that Congress was
ready, and the other phases of Government, to

abolish that ratio. | may have been nai ve about

it. | may have been anxi ous about it and nmaybe too
i mued with listening to ny own reasoning, but
what ever it was, | was very shocked at the
reaction.

The day | went over to the hearing was one
of the maj or shocks of ny life. One of ny 48
grandchil dren, by the way, was there with ne, one
of my ol dest ones, and he said to ne when we got
outsi de, he said, "Papa, | don't think you're used
to being talked to like that, are you?"

[ Laughter.]

JUDGE CONABOY: That sunmmarizes it better
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than | coul d.

[ Laughter.]

CHAlI RPERSON MURPHY: Wel |, does anybody
have a further question? Professor O Neill.

COVW SSIONER O NEILL: 1'd just like to
say, Judge Conaboy, that back when this--sort of
when the Comm ssion had made its decision back in
1995 and all this was going on, | was actually, at
that tine, as you'll recall--

JUDGE CONABOY: Yes.

COW SSI ONER O NEI LL: --a staffer. |
wor ked as a general counsel for the Senate
Judiciary Commttee for Senator Hatch.

JUDGE CONABOY: You're one of the first |
nmet .

COW SSI ONER O NEI LL: That's right, and |
just have to say that, boy, it's a heck of a |ot
easi er being on that side of this whole question
than it is on being on this side. And |'ve cone to
appreciate to a nuch greater degree not only the
political conplexity with which you had to approach
that decision, but just with the fact that the
Comrittee or the Commission at that time was truly

interested in doing what it thought was
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appropriate, what it thought was right and what it
at | east had been led to believe was the right tinme
to do it.

So I'd just like to thank you both for
your testinmony today and for the good work that you
perfornmed for the Comm ssion in the past.

JUDGE CONABOY: Thank you very nuch, and
appreciate that.

111

CHAI RPERSON MURPHY: | think we all share
t hat .

JUDGE CONABOY: Well, it's nice to be with
you, and you have my constant prayers and mny
constant thought, and | still hear |ots of
conpl ai nts about gui delines and guideline systens,
but | think those of you who give your tinme and
effort and every day to nmake it better deserve a
great deal of our thanks.

I think the Judges out in the field now
are working harder to try to make the system work
better.

COW SSI ONER O NEI LL: | certainly hope
you brought your 48th grandchild along today to see
how you were treated by the--

JUDGE CONABOY: | should have done that.
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He's a | aw student now, by the way, here at
Catholic University, and | was afraid to ask him
over for fear of what woul d happen.

[ Laughter.]

CHAlI RPERSON MURPHY: Judge, if you woul d

| eave with ny assistant the papers that you' ve

br ought - -

JUDGE CONABOY: Yes, | will.

CHAI RPERSON MURPHY: --1'11 see that all
the Commi ssioners get them Thank you very much
for com ng.

JUDGE CONABOY: Thank you.

[ Appl ause. ]

CHAI RPERSON MURPHY: We' ||l proceed then
with the next panel, Julie Stewart and Jam e
Fel | ner.

Julie Stewart is a fanmliar face, a
frequent visitor to the Conm ssion public neetings.
She's President of the Fam |ies Agai nst Mandatory
M ni muns.

And then Jamie Fellner is also a well
known figure at the Sentencing Conm ssion. She's
the United States Program Di rector and Associ ate

General Counsel for Human Ri ghts Watch.
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So, Ms. Stewart, do you want to start us
out ?

MS. STEWART: Yes, thank you.

STATEMENT OF JULI E STEWART

MS. STEWART: Well, good norning, Judge
Mur phy and Conm ssioners. Thank you for inviting
me to testify today. | believe this is the first
time in the 10 years that |'ve testified here that
|"ve actually been invited and haven't just hoisted
mysel f on you.

But | am happy to be here to represent the
25,000 nenbers of FAMM, many of whom are crack
def endants or who have fam |y nenbers who are in
prison for crack cocai ne.

As many of you are aware, | have appeared
here every year for the past 10 years to urge you
to anmend the sentencing guidelines in ways that |
had said increased judicial discretion, but after
Judge Conaboy's testinony, | will say increase
judicial obligation while providing appropriate
penalties that fit the offense and the offender.

Each time | testify | try to bring
sonething to the Comnmi ssion that you have not or

will not hear fromany of the other experts who
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testify before you, and that's a very tough thing

to do at the end of two days' worth of testinony,

whi ch has been, | believe, very informative and
hel pful for you.
So sonetinmes | have been referred to as

the conscience of the Conmmttee, and perhaps that's

what | bring today as every other time. I'mnot a
doctor; I'mnot a lawer; I'mnot a | aw enforcenent
person; | amthe sister of a former prisoner; and

have run an organi zation for the past 12 years that
has heard fromfanily nmenbers of people serving
time for drug offenses; and | bring that unique
perspective to this forum today.

I'"mvery inmpressed with what you are
trying to acconplish. Crack cocaine penalties are
unconsci onable, and | believe this Conm ssion knows
that. You've stated so in your issues for coment,
and the 1995 Comm ssion's report also said that.

But to be honest with you, |I'mvery
worried about how strongly politics will influence
the decision that you nust make or that you plan to
make.

In 1995, when the Conmi ssion voted to

equal i ze crack and powder cocaine, it was in this
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very room and | was here, and | renenber
af terwards stepping outside and going, "Well, that
was a very brave noral vote, but | don't know how
it's going to play in Congress." And | think a | ot
of us shared that concern.

"' m not naive about the need for the
Commi ssion to--1 mean, you nust pay attention to
what Congress is wanting to do. You nust be in
line with them and you clearly are. But | am
worried about to what degree politics wll
i nfl uence your decisions in the areas of what the
crack penalty should be, whether to raise powder
cocai ne penalties and whether to submt a
recomrendati on or an anmendnent to Congress.

As previous speakers have said, equalizing
crack is not even an option today given the
congressional directives to you. So now the
gquestion is how do you decide what the penalties
shoul d be.

As FAMM totally opposes wei ght-based
sentencing as |'msure nost of you know, but if
weight is the primary factor, if it nust be the
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we feel that there has to be some sort of
justifiable process, some organizing principle by
which to determ ne what that sentence should be,
what that weight should be.

And | know that that's exactly what you're
attenpting to do; you' re not going to pick a nunber
out of the blue, which | see happens in Congress
all the time, to create a fairer ratio. They just
choose a new nunmber without a |ot of foundation to
that figure.

So what we have been thinking about and
have been tal ki ng about widely for the | ast year or
so to civil rights groups all over the country as
wel | as our own nenbership is to try to focus on
who the nmid-level dealers are and who the high
| evel dealers are, and | know that's sonething that
you addressed in your earlier comments, Judge
Sessions, to Bridget Brennan.

And it's difficult to determine that |
realize, but the Conm ssion has 15 years' worth of

data to extract from what quantities represent nmid-Ieve

deal ers, what quantities represent high |eve
deal ers. Your pretty blue briefing slides show the

numbers for '95 and for 2000.
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I think that both of those--just those
two years that are cited in those charts show the
numbers that are significantly larger than the
5 and 50 grans that are used today to currently
trigger the 5 and 10 year penalties.

So | really urge the Conm ssion to do the
anal ysis that would somehow hel p identify what
guantity constitutes a md-level deal er and what
gquantity constitutes a high I evel deal er because
think that those are ternms--that's a principled way
to establish a new quantity for crack that |I could
take back to our menbership and say, "This makes
sense. This is what they've done with all the
ot her drugs. They've tried to achieve the
quantities that represent md-Ievel and high |evel
deal ers. ™

Along that line | would urge the
Commi ssion not to change powder cocai ne penalties.

Agai n, back in 1995 when the Conmmi ssion did vote to

equal i ze the two drugs, Comnr ssioner Tacha, Deanel
Tacha, wrote a very excellent dissent in which she
recommended ratios of 5-to-1, 10-to-1 or 20-to-1,
and provided really very reasonabl e expl anati ons

for each of those rati os.
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But she did not propose raising powder
cocai ne penalties; no one did. And it's
fascinating to ne that 7 years ago that wasn't even
on the table, and today that seens to be a very
vi abl e option both at the Conmm ssion level and in
Congress and a di scouragi ng one.

I would refer again to Ron Weich's
comrents about the 27 Federal Judges who wrote the
letter to Congress in '97 urging not to raise
powder cocai ne penalties.

MS. STEWART: Powder cocai ne penalties are
not a problem | believe the majority of this
Conmmi ssi on recogni zes that. Instead of | owering a
ratio, it would nmerely lead to the incarceration of
greater numbers of largely mnority defendants as
you heard yesterday.

Also, it's been pointed out to nme that--both by

Senat or Sessions' staff as well as the even
Commi ssion staff--that raising powder penalties a
little would only affect 27-percent of the powder
def endants coming into the system into the Federa
system

But | interpret that as basically one in

four powder defendants would be getting a higher
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sentence. It's hard for nme to hear that w thout
thinking to nmyself, well, let's ask prisoner Marty
Sachs if he would rather be out in time to see his
son Bar Mtzvah'd or if he'd rather miss it.

| mean, a year or 14 nonths, which is
about the difference in the sentence of the powder
cocai ne penalties, would make a difference in the
sentence, and it would put people behind bars for
an extra year or so. So | urge you not to raise
powder cocai ne penalties.

Regardi ng the issue of whether or not the
Comm ssion send a recommendati on or an amendnment to
Congress, | strongly urge that you send an
amendrment. | know that you need to be sensitive,

and | saw what happened in the aftermath of 1995

when the crack cocai ne amendnent was sent forward.
But | think that this Comr ssion has done
a very good job of repairing relationships with
Congress. | believe that it is a very different
climate today. | think there's nuch nore awareness
of crack cocaine penalties and the injustice of
t hem
I nmean, in 1995, it was difficult for ne

to get some of the civil rights conmunities to even
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understand this issue. Today everybody understands
that crack penalties are too stiff, and | think
that there is a very genuine interest in Congress
to address these issues and to try to do sonething
this year even or within the next couple of years.
I would sort of underscore that by saying,
as you all know, that LSD and marijuana have been
dealing fromthe guidelines, and there has been no
fallout fromthat. LSD was dealing when Judge
W | kens was the Chair and marijuana, of course,
when Judge Conaboy was the Chair.
| assunme--and this came up in an earlier

guestion--but that the nmandatory m ni mum sentence

must trunp in each of those drug cases in al npst
every case. The mandatory m ni mum for LSD nust be
t ougher than the--1 mean, would be trunping the
guideline in every case and pretty nuch the sane
for marijuana growers.

There's certainly no legal bar to the
coupling the amendnments as has already been stated,
and if Congress didn't |ike that concept, they
woul d have stopped it back in '93 or '95.

Plus, | would just say from again ny

perspective as a FAMM person who talks to famly
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menmbers all the time, | speak to parents whose
children are serving 24-and-a-half years in Federa
prison for crack cocaine all the time, and I'll say
to them "Well, you understand that 10 years of
that is the mandatory m ni num sentence, and the 14
years on top of that is really under the

gui delines,” and then they turn to nme and they say,
"Well, why does FAMM support the sentencing
gui del i nes agai n?"

It's hard to explain. It's hard to

explain to a grieving nother why we support such a

harsh system O course, what | try to tell them
isit's the lesser of the evils and that sentencing
gui delines do allow some judicial discretion and
allow cul pability to be taken into account. But
when the sentences are driven so high by the
guideline, it's very hard to explain that this is
fair.

Finally, | think | just want to say that--and
really feel it in this roomtoday, and I'm
sorry | wasn't able to be here yesterday--but |
really know you're trying to come up with a
reconmendati on or an anmendnent that reassures the

public that you have fulfilled your nandate in a
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very rational and justifiable way, and | appl aud
you for that because | was asked by the chi ef
counsel of a senior Senator recently, "If the
Sent enci ng Conmmi ssion conmes up with a
recormendation for crack cocaine, will FAMM and t he
civil rights community support it?"

And | really had to pause because | said
to them "The Ecstacy proposals that were put forth

| ast year did not garner ny support,” and the

process was very flawed, and | believe that you
recogni ze that and nmade many changes to address
that. And | definitely don't want to feel Iike
that about the crack proposal, and at this point |
don't.

| feel like you're putting a lot of effort
into it, but I think that that's a $60, 000
gquestion, will the civil rights communities and
will FAMM and sone of the sentence reform groups
respect the decision that you conme to, and | think
that we all will if there is a truly justifiable
basis at the end of the day, if you can explain to
us in plain | anguage how you canme to the decision
that you cane to.

I will just close by saying that the
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gui deline and the process you use nust be of
unassail able quality so that all Anmericans can
trust the penalty you chose was a product of
i nformed judgment and not just politica
expedi ence.

CHAI RPERSON MURPHY: You've thrown down a

bi g chall enge, plain | anguage.

MS. STEWART: Yes, that's true. Thank
you.

CHAlI RPERSON MURPHY: Are there any
guestions at this point?

MS. STEWART: Conme on, | have a bet.

Somebody has to ask ne a question. Okay.

COVM SSI ONER SESSIONS: 'l ask a
guesti on.

CHAlI RPERSON MURPHY: Okay. | think what's
happening is that the realities of the tinme and the
fact that we're going to be shortly--

MS. STEWART: | understand.

CHAlI RPERSON MURPHY: - -advi sory group and
we have a |l ot of agenda itens is--

MS. STEWART: Besides, | don't tend to
present things that require a question. As | said,

I'mthe consci ence of the Conm ssion.
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CHAlI RPERSON MURPHY: Okay, Judge Sessi ons.
COW SSI ONER SESSIONS: | nean, | do have
a question. You' ve seen in the publication that we
are considering a nunber of enhancenments, and those

enhancenents for weapons, for injuries to persons

during the course of drug transactions, prior
felonies, drug felonies or perhaps even viol ent
felonies, would be applied, and that would
necessarily increase penalties.

And what is your reaction to that, know ng
full well that in addition to increasing penalties,
it also shifts, in a philosophical way, the penalty
structure away fromdrug quantities to other
factors?

MS. STEWART: Philosophically | like it.
|"'m not particularly happy with the specifics of
t hose enhancenents and certainly not on top of
current drug sentences at the levels that they're
at .

But, yes, | like the idea of focusing on
culpability of the defendant rather than weight of
the drug to determ ne cul pability.

COW SSI ONER O NEI LL: I nmean, | think

that that's inportant because we tal ked about--and
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you made sort of the offhand remark about being the
consci ence of the Conm ssion.

And it is inportant that we | ook at the

absol ute fairness of sentences. But it's also the
case we have to think about the communities and the
i ndi vi dual s who are victim zed by these crines as
wel | .

| mean, obviously there are people who--there are
many grieving parents and nmany grieving
famlies and many grieving conmunities who not just
have people who are in prison for a long tine, but
whose sons and daughters have been victin zed
because sonebody chose to sell them drugs as well.

So we have to meke sure that we consider
those folks as well. We can't renpve the victins
fromthe equation as well.

It's true ultimtely what we're seeking to
do, obviously, is to conme up with fair sentences
given the conduct that's been commtted. But we
shoul dn't also at the sane tine forget about the
fact that, well, let's face it; it's drug selling.
This is not appropriate conduct. This has
destroyed conmunities and destroyed many people's

lives, and there's certainly people whose lives and
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whose careers have been damaged by these things.

We can't forget that either.

MS. STEWART: | totally agree.

COW SSI ONER SESSI ONS: Can | make a
guess?

MS. STEWART: Pl ease.

COW SSI ONER SESSI ONS: That what you're
suggesting to us, although you're doing this in an
implicit way, is that we should use the delineation
of md-|evel dealer, between a md-|level and a
street | evel dealer as what seens to be appropriate
for the 5 year threshold. Is that--

MS. STEWART: Yes.

COW SSI ONER SESSI ONS: You didn't say so,
but that--

MS. STEWART: Yes.

COWM SSI ONER SESSIONS: --is ny--

MS. STEWART: My written testinony says
so, yes.

CHAlI RPERSON MURPHY: Thank you very nuch,
and we'll turn now to Ms. Fellner.

STATEMENT OF JAM E FELLNER

MS. FELLNER: First, | want to say how
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grateful Human Rights Watch is to be here. W have
comruni cated with the Comm ssion in other years,
and we have followed very closely the sentencing
policies both at a Federal level as well as in many
states, concerned with the extent to which those
policies conply with the United States' human
ri ghts obligation

I want to apol ogi ze, however, that | don't
have a witten statenment prepared because of the
short notice and that | was traveling. | will get
it in as quickly as possible, and | can expand on
my remarks then

I would Iike to have sonme questions, so
will nake this short. Like Julie, I'"'mgoing to try
and avoi d saying things you already know

The data that the Commi ssion has coll ected
and the staff has put together | think of itself
tells such a powerful story that it's hard for you,
I would think, to ignore that, and al nost our work
now is on top of that, and I won't repeat the data.

I just want to nmake sone points. The

bottom of line of where we come out, Human Ri ghts

Watch, is that you need to | ower the sentences for

| ow | evel crack offenses; that you need to reduce
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the disparities in the sentencing of crack and
powder offenses; and that you should be urging
Congress to elimnate mandatory m ni numns.

Now Human Ri ghts Watch is an i ndependent
and non-partisan organization with the mandate of
pronoting respect for internationally recognized
human rights. | suspect it's probably--nobody is
going to contradict ne when | say that respect for
human rights has not been forenpst certainly in
Congress' mnd when it enacted the drug | aws that
established the mandatory m ninmunms, and it's been
sonmewhat m ssing fromthe debate over the inpact of
drug sentences.

And | personally, as a U S. citizen,
happen to believe that the opponents of the current
structure when they talk about that drug sentences
aren't deterred, that |ow | evel offenders are
primarily sent and all the adverse consequences
have the better of the argunment; that the facts

support them

But | want to restrict my coments here to
the human rights argunent. Now as you know, the
Governnment's use of penal sanctions is subject to

i mportant human rights constraints.
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Since World War 11, the internationa
community, including the United States, has
repeatedly and consistently affirned the right of
all people to humane and just treatnent at the
hands of their governnents.

Now a primary goal of the universa
decl arati on of human rights and subsequent
international treaties has been to define rights
protecting the individual citizen against the
coercive and penal power of the state.

And of course, sentences, the decision
whet her or not sonmeone should go to prison or to
alternative, is the nost drastic penal exercise of
penal power by the state short of capital
puni shnent .

Now the treaties that are rel evant here
today are the international covenant on civil and

political rights, the convention against torture

and other cruel, inhuman or degrading treatnment or
puni shnent, and the convention on the elinination
of all forms of racial discrimnation

Under the supremacy clause of the U S.
Constitution, these treaties are part of the | aw of

the Iand, and you, as public officials, are bound
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to give effect to them even though the treaties
are not sel f-executing, meaning that nobody can go
to court and sue for violation of the rights
affirmed by those treaties.

In our judgnent, the current crack cocaine
Federal sentencing structure violates two of the
key human rights principles contained inmplicitly in
those treaties: proportionality and non-discrimnation

Now t he international human rights
under pi nning for the proportionality arises from
respect for the inherent dignity of each
i ndi vidual, the prohibition on inhuman or degrading
puni shnent and the right to liberty. In nmy witten
comrents, |'ll expand on that.

When we | ook at proportionality in drug

sentences, we need to keep in mnd three things.
The principle of proportionality requires that
puni shnent not exceed the gravity of the offender
the individual offender specific conduct, and that
it reflects the individual offender's persona
responsibility and cul pability.

Second, the principle of proportionality
is violated if punishment exceeds that which is

deserved by that individual based on his or her
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particul ar conduct.

Puni shment nust reflect the individua
def endant, not the conduct of others with whom he's
not connected in a comon enterprise.

And third, the sentence for a particular
drug offender should not incorporate penalties for
other crimes or other conduct that the offender, in
fact, did not commt.

Appl yi ng those notions to drug sentences
under the Federal system what do we see? One, we
beli eve sentences for I ow |l evel crack offenders are
di sproportionately harsh. You know, the United

States is so addicted to prison over the |last 20

years as a renedy for alnost any social ill.
Sent ences are given out |ike cough nedicine al nost.
And | don't nmean to be glib, but if you
| ook from Europe perspective, it's astonishing the
di fference in sentences and the harshness with U S
sentences conpared to for simlar conduct in
Eur ope.
Now sonmebody mi ght say, "Well, yes, and in
I ndonesi a, you could get your head cut off for the
same offenses.” But | don't think we want to | ook

over there. I'd prefer to look to countries with
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long traditions of respect for human rights and
systens of justice simlar to ours to say, well,
how do they treat these offenses, and I will give
you sonme data on that.

Now prison is an extrenely serious
puni shnment and shoul d be reserved for the nost
serious offenders. So if we |look at the gravity of
the crimnal conduct, we have to | ook at the harm
caused or threatened by that act.

And | will walk through this again nore in
my witten remarks, but | think there's been an

134

exaggeration and a | ot of hyperbol e about the
probl ens caused by drugs in any given offender's
conduct .

I think we need to remenmber not just that
many i ndividuals have been hurt, but many
i ndi viduals, in fact, consune drugs and they don't
have their lives destroyed. And we cannot say that
any individual seller of drugs at a retail l|evel--and ny
comrents are really focused at the | owest
| evel --has harned soneone the same as we can say
that if sonebody nurders someone, obviously they've
injured that person's right to life. If sonmebody

takes sonething, they' ve injured that right to
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property.

But any given drug transaction does not
necessarily cause a serious injury. \Wat we have
is the social injury fromthousands and thousands
and t housands of repetitions of that conduct. But
we would posit that it is not proportionate to
i mpose a sentence on any given individual based on
the cunul ative conduct of many thousands of ot her

peopl e.

And it's not done, by the way, in any
ot her system If you |ook, for exanple, at
envi ronmental harnms or other harnms where any
specific harmis small, but cunulatively can add up
to very serious inpact, you don't see sentences
that are the sane kind of sentence that you would
get for rape or assault or nmurder which takes the
ot her principle of violence.

Now we know that the distribution of crack
has been historically acconpanied by a | ot of
vi ol ence as markets are being established, and your
report in '95 lays that out very well. It's not
i nherent in the drug. It's been system ¢ viol ence.

I would argue that while it is appropriate

for the Commi ssion to be concerned about viol ence
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and certainly Congress should be concerned about
vi ol ence and | aws on the use of violence and
possession of illegal weapons should be
substantially changed, it is not proportionate to
i ncorporate into any individual drug offender's
sentence penalties that actually reflect concerns
about violence that that individual offender may
136

not have engaged in. In fact, the Comm ssion's own
statistics indicate that nost of your |ow |l evel
of fenders have not, in fact, engaged in violence.

Let me turn quickly to discrimnation. No
di scussi on of the crack powder cocai ne sentencing
structure can avoid the issue of race. | would
argue that race--concerns about inpact on minority
communi ties has certainly influenced the
determ nation of those sentences.

A certain indifference, oddly enough, to
the inpact of those sentences on mnority
comrunities has contributed to their perpetuation
So | think we certainly have--and | woul d di sagree
with those court decisions which say intent has not
pl ayed a role.

But what's interesting from your

perspective should be under international hunman
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rights treaties is that intent is irrelevant or can
be irrelevant. Human rights non-discrim nation
principles are violated when you have an
unjustified disparate inpact on a basis of race.

And your statistics show unquestionably--and

don't think anybody woul d deny the disparate
i mpact.
So the question is are those warranted?
Does it nmake sense? Are they justified? And
t hi nk, again, whatever the nerits or argunents
woul d have been in 1986, they do not apply now.
The findings of your 1995 report fully have been
val i dated by nore and nore data over the years.
Concern for the inpact of drugs on
mnority conmmunities, concern for those people who
don't want drug dealers on their stoops, who don't
want their children hustled, who want to be free of
the scri mmge of drugs can be nmet by many soci al
policies. You don't need to use penal sanctions
and harsh prison sentences as a way of dealing with
t hose broader social problens.
"Il stop now because ny tine is up. You
know, | thought it was soneone's cell phone.

t hought, gee, why don't they have that cell phone
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turned off.
CHAI RPERSON MURPHY: | hate to say that

|"ve just gotten to know it, but the battery died

init.

[ Laught er.]

CHAI RPERSON MURPHY: But because of the
| ateness of the hour, | would have to try to
replicate the noise.

MS. FELLNER: Does that nmean ny tine is up
or not? I1'd love to take some questions. Again, |
apol ogi ze for not having anything in witing.

CHAI RPERSON MURPHY: You're the first one
that's brought up the treaties. That's
i nteresting.

MS. FELLNER: Yes. Well, the
i nternational human rights treaties tend to get
over| ooked. But as | say, they are part of the | aw
of the land, and they are part of your obligation
as public officials.

CHAI RPERSON MURPHY: Any questions? Judge
Sessi ons.

COW SSI ONER SESSIONS: | guess | want to
say |'msensitive to your organization and

supportive of your organization, and | also just
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spent time speaking with Judges in England about

the system

But | do want to say that | disagree in a
real fundanmental way with your concept which
t hi nk you were suggesting, and that is that drug
of fenses are alnost victimess in nature.

| guess I'd invite you to conme to a
courtroomin Vernont, and even though you can't
necessarily say that the drugs relate to this
particular person, to this particular harm the
human misery that is caused by drug distribution is
ext ensi ve.

MS. FELLNER: You know, |'mwell aware
that the notion of victinm ess and victimhas becone
very polemc, so everybody shies away fromit. But
in so doing, | think we have distorted sone
fundanmental notions of responsibility and
proportionality in sentencing.

| f sonebody chooses to buy drugs and that
life is, therefore, harnmed, that is a very
di fferent kind--and someone sells them it's a
voluntary transaction, even though cumul atively

that transacti on can have a | ot of adverse soci al

139
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consequences which | don't think anybody deni es.
But when you judge what is a proportionate
sentence for that specific transaction, | think it

is very difficult to equate it in any reasonable

way with assault, which nobody would say would be a

voluntary transaction; with nmurder or with rape.

You know, you were talking earlier about
the--and the sentences that are being given under
the Federal guidelines are extrenely severe
sentences. Five years is a |long sentence

So | don't want to get in the polemc of
victim ess or not victimess. |'m saying when you
think that is proportionate, the low | evel dealer
may or may not have caused any of that kind of
har m

M d-1evel and high level, | think serious
puni shnents are entirely proportionate, and | think
your effort to try and identify through the proxy
of quantity or through--1 would prefer to see
through role, you know, identifying other ways of
getting that role, but if it has to be through the

proxy of quantity, so be it--an effort to put

serious penalties where they should lie, which is

with the high and nid-1evel dealers.
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One other comment. You were talking
earlier about the--when Ms. Brennan was tal king
about the New York drug laws, which we have witten
about, and I will send you copies of our report on
the New York drug | aws--a | ot of the concern about
them has been precisely because of |low | eve
of fenders are being swept up in prison terns, many
of them addicted, and not the high ternms, but just
even two, three, four years, which, again, is a
serious sentence.

We tend to think, oh, two years, three
years, four years, and we al nost forget prison is a
terrible place to put anybody, and as soneone who
does a lot of work in prisons, | nmean, it's a
terrible place to send someone.

You should only do it as a last resort.
The principle of parsinmny should apply here. If
there are alternatives to incarceration to which
you can send, for exanple, addicted |low |eve

of fenders, you certainly should be exploring those,

and | wel come the begi nning di scussion now of using
alternatives to incarceration.
CHAlI RPERSON MURPHY: We are | ooking at

that. I"'msorry to interrupt. It's just that--
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MS. FELLNER: Tinme's up.
CHAI RPERSON MURPHY: Ri ght, and we have
one nore topic away fromdrugs that's going to be
covered. So you have the di sadvantage of being at
the end--the | ast speaker the way it's worked out.
I know you said that you were going to
submt something further in witing.
MS. FELLNER: Yes, | will send it in
writing.
CHAlI RPERSON MURPHY: So we will all get
that, and we certainly will attend to it, and we
appreciate very nmuch your coning here.
MS. FELLNER: All right.
CHAI RPERSON MURPHY: 1It's really hel pful
for us to get these different perspectives. A
t ough area.
Okay. Then if we can get the cultural

heritage speakers, and | believe M. Dance is going

to sit at the table too.
I f you could perhaps sort of raise your
hand as | introduce you so | know who is who. Paul
Warner, who is the United States Attorney from
Ut ah, and | know that you're also the new Chair of

the Attorney General's Advisory Council. You m ght
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wel | have been or in the future talk on these drug
i ssues.

We did try to get people fromthe
governnment for this hearing, but apparently people
aren't ready yet. So we'll hear fromthose
perspectives next nonth.

John Fryar, who is a crimnal investigator
in the U S. Departnent of the Interior, the Bureau
of Indian Affairs, and we're very glad to have him
here with the kinds of practical experience you' ve
had in this. And there are other things we're
| ooking at in our agenda right now in devel oping a
Nati ve Anerican Advisory Goup that it would be
nice to tal k about too, but we won't have tine.

Then M. Wayne Dance, who is Chief of the

Appel l ate Section of the U S. Attorney's Ofice in

Ut ah, and |I'm not sure why we have the Appellate
Branch here. W haven't done anything bad yet |
don't think. But thank you very nuch
M. Warner, we'll turn to you
STATEMENT OF PAUL M WARNER
MR. WARNER: Thank you. Honorabl e Judge
Mur phy and di sti ngui shed Comm ssioners, thank you

for giving me the opportunity and privil ege of
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appearing before the Conm ssion today to testify
concerning the proposed cultural heritage
gui del i ne.

| respectfully request that ny ful
written statenent be incorporated as part of the
record of this hearing. My testinony today is
taken fromthe full statenent.

I'd like to say at the outset that the
adoption of this guideline is not only necessary
and appropriate, but, indeed, is |ong overdue. The
cultural heritage guideline will, in ny opinion,
prove to be one of the nobst inportant of all the
sentenci ng guidelines for the long term benefit of

our nation. Consequently, | commend the Conm ssion

for considering this urgently needed cultura
heritage gui deline.

Bef ore addressing the specifics of the
proposed gui deline and recommendi ng severa
additional revisions to inprove its effectiveness,
sone background may be hel pful.

The United States Attorney's O fice for
the District of Utah is uniquely qualified to
address the proposed cul tural heritage guideline.

Duri ng the past decade, the District of Utah has
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led the nation in the enforcenment of the
Archaeol ogi cal Resources Protection Act, conmonly
cal l ed ARPA, whose noble purpose is "to secure for
the present and future benefit of the American
peopl e the protection of archaeol ogical resources
and sites which are on public Iands and | ndi an
| ands. "

During this 10-year period, 38 defendants
in Uah were convicted of ARPA offenses, which
i ncl uded 32 ARPA felony convictions. My office has
successful ly prosecuted the | argest case under the

ARPA statute. | n another case, we obtained the

| ongest ARPA prison sentence for a notorious |ooter
of archaeol ogi cal resources.

Last year the Society for Anerican
Archaeol ogy presented its public service award to
Assistant U. S. Wayne Dane frommy District of Utah
for his exenplary ARPA prosecution record and his
nati on-wi de training efforts.

| am pl eased to have M. Dance acconpany
me here today, and | want to acknow edge all of his
out standi ng work on ARPA cases and particularly his
efforts on the new proposed gui deline.

Based on our experience in prosecuting
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ARPA cases, and particularly in dealing with the
sentencing i ssues, we and our coll eagues in the
Justice Departnment throughout the nation becane
convinced that the current sentencing guidelines
were whol Iy i nadequate for ARPA as well as other
cultural heritage resource offenses.
These crimes cause devastating and

irreparable harmto the nation's cultural heritage
yet, there is no specific treatment of themin the

sent enci ng gui del i nes.

Consequently, in December of 2000, | wote
a letter to the Comm ssion, then through
Commi ssioner ex officio Larry Kirkpatrick, pointing
out this serious problemand strongly urging the
Commi ssion to adopt a specific guideline for
ar chaeol ogi cal resources and other cultura
heritage resources.

We are gratified that our letter was the
genesis of the cultural heritage guideline now
under consideration by the Commi ssion. | commend
the staff of the Conmi ssion for their dedicated and
sustained efforts in drafting and revising the
proposed guideline to bring it to its present

excel l ent form
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In particular, 1'd like to extend ny
prai se and gratitude to Deputy General Counse
Paul a Desio for her outstanding efforts for nore
than a year furthering this worthy effort.

The proposed cultural heritage guideline
was published for comment in the Federal Register
| ast Novenmber and effectively addresses the

mul titude of deficiencies in the current sentencing

gui deli ne concerning cultural heritage resources.
As a result of extensive public coment
and suggested revisions, including those from ny
of fice, the Departnment of Justice, the Commi ssion
staff has prepared a revised draft of the guideline
for your consideration.
We appreciate the staff's responsi veness
to the public coment. The proposed gui deli ne,
with this latest revision, greatly strengthens the
sentenci ng guidelines for cultural heritage crimes.
| offer only comments to informthe
Comm ssion of additional revisions which will add
to the guideline's effectiveness. First, | want to
enphasi ze that the provision addressing the val uing
of the cultural heritage resource is the heart of

this guideline because it neasures the degree of
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harm associated with the cultural heritage offense.
In United States v. Shumway, an ARPA case
prosecuted by AUSA Dance, the 10th Circuit upheld
the use of archaeol ogi cal val ue, plus cost of
restoration and repair, as the appropriate nethod

"to gauge the severity of a particular ARPA

of fense. "

It is essential to an effective cultura
heritage guideline that the Shumway val ue
nmet hodol ogy be explicitly required for
ar chaeol ogi cal resource offenses.

The | atest draft guideline before the
Commi ssion, a revision of the published draft,
acconplishes this inportant requirenment by what is
termed "the special rule for archaeol ogica
resources.”

The published draft also nmet this
essential requirenment by equating the value of an
ar chaeol ogi cal resource with its archaeol ogi cal
val ue or commercial val ue, whichever is greater.

| strongly encourage the Conm ssion in
deci di ng upon the | anguage of the val ue
determ nation provision to maintain the requirenent

t hat archaeol ogi cal value be utilized in
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determ ning the value of archaeol ogical resources.
MR. WARNER: The val ue deternination
provi sion of the guideline has a serious flaw

concerning the valuing of cultural heritage

resources which are not archaeol ogi cal resources by
statutory and guideline definition.

For these resources, the draft guideline
provides for a value determ nati on based only on
comrerci al value plus cost of restoration and
repair where applicable. For sonme types of
cultural heritage resources which are not
ar chaeol ogi cal resources, conmercial val ue may wel
be an adequate means of gauging the severity of the
of f ense.

An exanpl e woul d be an object of cultural
heritage which, by statutory and guideline
definition, must have a threshold comercial val ue;
however, there are various types of cultura
heritage resources covered by this guideline for
whi ch conmmercial value is sinply not applicable or
difficult to ascertain or wholly inadequate to
fully assess the harm caused by the of fense.

Al t hough troubling to contenplate, we nust

recogni ze that offenses may occur involving our
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nati onal nonunents and nenorials, historic

properties and resources, Native American cul tural

itenms and ot her resources covered by this guideline
which will not be fully and appropriately val ued
for sentencing purpose by sinply using comerci al
val ue plus cost and restoration and repair in sonme
cases.

How can a meani ngful comercial val ue be
pl aced on a national monunent, for exanple, which
is covered by this guideline and yet is not an
ar chaeol ogi cal resource and val ued as such sinmply
because it is less than a hundred years of age?

If the U S.S. Arizona nenorial were
vandal i zed, who woul d daresay that the mere cost of
restoration and repair for renoving the graffiti
woul d fully gauge the severity of the offense?

This serious problemcan be addressed in
one of two ways. First, distinguished
ar chaeol ogi sts have submitted public coment to the
Comni ssi on expressing their expert opinion that
many cultural heritage resources which are not
ar chaeol ogi cal resources under the guideline since
they are |l ess than a hundred years old neverthel ess

coul d be appropriately valued by the archaeol ogi ca
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value nmethod in the sanme manner as archaeol ogi ca
resources. W recommend that the val ue provision
be revised accordingly.

If the Conmm ssion elects not to revise the
value provision in this manner, the comentary
shoul d specifically urge an upward departure to
correct the inaccuracy of assessing value solely on
comrerci al value and cost of restoration and repair
for any cultural heritage resource which does not
nmeet the definition of an archaeol ogi cal resource
where the comrercial value of that resource is
i nappropriate or difficult to ascertain or
i nadequate to fully assess the harm caused by the
of f ense.

My third point is that the upward
departure provision which is essential to the
overall effectiveness of the cultural heritage
gui deli ne needs sone revision. Because this
cultural heritage guideline may, on occasion, apply
to cultural heritage resources which have profound
uni queness and significance to our nation's history
and culture, the upward departure provision should
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enphasi ze this inportant point by specific
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ref erence.

Consequently, we recomrend repl acing the
| anguage- - excuse ne--replacing the exanple in the
current draft with |Ianguage set forth in my witten
testi nony.

My fourth and final point concerns the
sent enci ng enhancenents for comercial advantage or
private financial gain and a pattern of m sconduct
i nvol ving cul tural heritage resources.
Unfortunately, the proposed guideline sets forth
these two valid and appropriate aggravating factors
as alternative enhancenents.

Consequent |y, although each enhancenent
appropriately addresses an aggravating factor
deservi ng separate sentencing consideration and
both could factually apply to an individua
def endant, the guideline as currently drafted
limts the sentencing court to applying one of the
two appropriate enhancenents.

For exanple, a comrercial |looter with a

hi story of such misconduct should be subject to

bot h enhancenments on the basis of these distinct
aggravating factors. Such an offender shoul d not

get a pass on one of the enhancenents.

154

http://www.ussc.gov/Legislative_and_Public_Affairs/Public_Hearings_and_Meetings/20...

12/03/12 07:13 AM



USSC Public Hearing 2/26/02

141 of 157

Accordi ngly, we recomrend that these two
enhancenents be made i ndependent of one another so
that both can be applied in an appropriate case.

In conclusion, | repeat what | stated in
my Decenber 7th, 2000, letter to the Comm ssion.
Amendi ng the sentencing guidelines to fully address
the irreparabl e harm caused by ARPA of fenses and
ot her heritage resource crimes will truly manifest
to the present and future benefit of the American
peopl e as Congress i ntended.

Few undertaki ngs by the Sentencing
Commi ssion could be of greater significance to our
nati on. Thank you for this opportunity to address
the Commi ssion on such a vital matter as the
proposed cultural heritage guideline. I'Il be
happy to respond to questions or--

CHAlI RPERSON MURPHY: What 1'd li ke to do
because of the tinme and al so because of the

identity of the next speaker in terms of who you

represent, 1'd like to have your testinony first
and then we'll open it for questions. So, M.
Fryar, you can proceed.

STATEMENT OF JOHN FRYAR

MR. FRYAR Good norning, nenbers of the
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Commi ssion. My nane is John Fryar. |'m an
enrolled tribal menber fromthe Pueblo of Acoma in
New Mexico. I'malso a crimnal investigator with
the Bureau of |ndian Affairs.

| first becane involved--aware of these
types of crimes, the Archaeol ogi cal Resource
Protecti on Act or ARPA, and the Native Anerican
Graves Protection Act and Repatriation Act, NAGPA,
approxi mtely 15 years ago while working with the
U S. Forest Service in New Mexi co.

I worked for the Forest Service for a
little over 15 years, the last five of that as a
uni forned | aw enforcement officer. In the early
1990s, | transferred to the Bureau of Land
Managenment as a special agent and was assigned to
what was then the Four Corners ARPA Task Force

based out of Santa Fe, New Mexi co.

We were primarily an undercover unit
wor ki ng ARPA and NAGPA crinmes in the Four Corner
states, and we were very successful at prosecuting
sone of these crimes that were commtted during
that period of tine.

After the task force was di sbanded, | was

able to transfer to the Bureau of Indian Affairs in
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1995 and have becone the only crimnal investigator
within the Bureau of Indian Affairs, and with the
Departnment of Interior at this present tinme, the
only crimnal investigator working these crimnes
national ly.

| travel all around the country hel ping
tribes with these types of crinmes and presenting
classes to them And |'ve seen firsthand the
devastation and the anger and frustration that
i ndi vidual tribal nmenbers are experiencing as wel
as tribal entities.

ARPA is over 20 years old now. The NAGPA
crime is over 10 years old now. There has been a
vari ety of newspaper articles, nmagazine articles.

We've had television prograns, such as Nati onal

Geographic and Nightline had segnments tal ki ng about
the I ooting and plundering of archaeol ogi ca
resources and cerenonial itens from public |ands
and | ndi an reservations.

Wth that, we have seen a marked decline
in what | call the nom and pop type violators, the
peopl e out for Sunday picnics; the casual Boy
Scouts causing danmage if you will; and the casua

hi ker type damage.
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But what we are seeing are what | call the
prof essional |ooter, the people who go out of their
way not to get caught. They are aware of the | aws.
They are very proud people, if you will, in the
types of crimes that they commit.

They will educate thensel ves about the
resources in their area, what types of grave goods,
what types of artifacts can be found at the sites
that they're |l ooking at. They go out of their way
to do that.

They have even taken coll ege courses in
ar chaeol ogy and ant hropol ogy. We have seen them
volunteer with | and management agencies. And this
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only seenms to foster their "braggability,"” if you
will, to other |ooters.

They becone very good at what they do, and
they do docunment their crines. They will take
phot ographs, they will take videos, which adds nore
and nore to their bragging rights.

A lot of these professional type |looters
work pretty much the same way. A lot of themwill
use the cover of darkness to mask their activities.
We have seen the professional type |ooter use

i ncl ement weat her because they know that |aw
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enforcenment officers traditionally, in these rura
type areas, are not in the back country during
those periods of tine.

We have seen and heard | ooters on the
I ndi an reservations, for instance, get to know what
the ritual schedules are, what the cerenonial
schedul es are, because they know about the manpower
that's there.

Most of the tine if there's a cerenony,
they pull in all the | aw enforcenent officers and

the tribal rangers to help with the cerenonies,

| eaving the back countries open. These are the
times that these people are out there.

Alot of tines they will park a mle or so
away, hike in to a site so that they're not
associated with it, their vehicles are not
associated with this. They've becone very good at
camouf |l agi ng, both clothing and vehicles, that type
of thing. They operate in a manner that they can
el ude | aw enforcenent.

These professional |ooters, not only are
the bragging rights what they're after, but they're
al so there for the nonetary val ue of these

cerempnial items, the cultural itens and the
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artifacts and human remains fromthese sites.

I f human remains are really hidden, a big
area right now too on the Internet and on the black
mar ket. Numerous tines here in the past few weeks
we have encountered these type of things for sale.

I want to give you one exanple of a
prof essional looter, if you will. | first met a
person by the name of Rodney Tidwell in 1992. A

tri bal nenber fromthe Zuni Pueblo in New Mexico

had turned hinself in because he got to where he
couldn't sleep at night because of the types of
crimes he was comi tting.

He was stealing cultural patrinonial itens
fromhis own people and selling themto this man
from Pason, Arizona. W went over there, we tal ked
with the person, and he agreed to cooperate with
us.

A phone call was placed to Rodney Ti dwel
that night, and an itemwas put up for sale. He
came over; he met the tribal nenber at 4:00 in the
nmorning. This tribal menber was a sheepherder by
trade, didn't make much noney, but he al so had an
al cohol problem which is a |ot of what these

prof essional looters do is seek out these type of
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peopl e, people with al cohol and drug abuse type
problens in their history.

| watched the sale go down at 4:00 in the
nmorning of that night in a roomthat had dirt
floors, no insulation in the walls and bare w res
hol ding a light bulb.

| watched this nman browbeat this triba

menmber down in price and, in fact, tell him "I
want nore, but | want themfully dressed,” which
means all of the parts to the item feathers, the
whol e works.

At the same tine this went down in Zuni
we had a search warrant teamin place in Pason,
Arizona, and the search warrant was executed on his
house there, which led us into nore | ooters and
into an expanded networKk.

During the course of this investigation,
the tribal nmenber was al so prosecuted in tribal
court and actually spent a year at what we cal
hard | abor, where he was taken out on a daily basis
and chopped wood with an ax, and the wood was
donated to the elders of the Pueblo.

But before the Federal trial, which he was

also indicted in and was going to stand trial as
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well, he did not make it; he passed away. As a
result of that, we dropped seven of the nine
charges we had on M. Tidwell.

That case started in 1992. He was finally
sentenced in 1995, October of '95, with a NAGPA
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count and a conspiracy. At this tine, | had
already transferred to the Bureau of Indian Affairs
and had started an undercover operation in Arizona
that was working on sonme of the reservations trying
to curtail sone of this.

In April of 1996, | ess than six nonths
after he was sentenced, | was introduced to Rodney
Tidwel | through an informer and began anot her year-and-a-
hal f of operation on him where | was buying
the same type of itenms that he had just been
prosecuted for.

During this period of tinme, he taught ne
how not to get caught by tribal officials or other
police officers, what to do if | was caught and how
to watch for body wires just |like what he called in
drug stings. These are the type of people that |
was dealing wth.

In the trial of the second case that | was

wor ki ng, he was convicted on 20 felony counts. W
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executed search warrants where | could track him by
paper, other cases where he had been convicted of

ARPA in Arizona in the '80s. He had citations from

the White Mountain Apache tribe in Arizona and the
Nati onal Forest Service for digging in Indian
ruins. But it continued.

The 20 felony counts that he was convicted
on netted him-even after that history of alnobst 30
years--a total of 33 nonths in jail. That's with
enhancenents for tanpering with witnesses and this
type of thing.

These are very serious crines when it
comes to Native Anerican people, and | am al ways,
al ways touched by sone of the attitude of these
prof essional type |looters.

And | do want to--I realize |I'm out of
time, but | do want to close with a poem that was
taken from one of the scrapbooks from one of these
| ooters. They are very proud of what they do, and
t hey keep everyt hing.

This poemis called "Diggings,"” and it was
written in 1991 about Rodney Tidwell.

"An I ndian wal ks softly, holds his head up

hi gh, the world has treated himbadly, yet he seens
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too proud to cry."

"He renmenbers his Indian ancestry which he
desperately wishes to save, returns to talk with
hi s grandfather chief, but there's a ghoul in his
grave. "

"H's grandfather's legs are thrown on the
ground, his head lies there in a sack, and sone man
stands from his pelvic bone, stealing big beads
fromhis back."

It's not the nom and pops that we're
havi ng problems with out there with these type of
crimes; it's these professional |ooters who are out
for the nmoney and the bragging rights.

| appreciate your tinme and patience with
us today. Thank you.

CHAlI RPERSON MURPHY: Okay. |t goes to you
and t hen--

COW SSI ONER CASTI LLO | want to thank
all three of you for the work that you're doing in
this area, and | will say, M. Warner, that in the
years that |'ve been here nobody has made the type
of focused recomendations that you've nmade to a

guideline. And I, for one, will push to make sure
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sone of your suggestions are fully adopted. So |
just want you to know that. Thank you--

MR. WARNER: Thank you very nuch.

COW SSI ONER O NEI LL: The only question
that | would ask is--and again, | also thank you
for your willingness to appear before the
Commi ssion today and to provide this very
thoughtful testinony--is that in either of your
experiences, have you been involved in a case in
whi ch you believe that the value that was assigned
probably overstated the cul pability of the
i ndi vi dual bei ng prosecuted?

MR. FRYAR Not at all, fromny
perspective.

MR. WARNER: The sinple answer is no. |
say sinple answer, | was just |ooking to Wayne as
we tried to quickly think of all of the cases we've
seen. In alnost every instance, it's been a battle
to try and get an appropriate val ue assessed.

CHAlI RPERSON MURPHY: On that question, |'d
like to just follow up with--maybe both of you
coul d respond because when we first started to talk
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about this, some of the Comm ssioners were

t hi nki ng, well, maybe the value of restoring the
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item but | take it fromespecially sone of the
specific things that you're tal king about, M.
Fryar, that the idea isn't to restore sonething
necessarily just the way it was.

I'"'m not tal ki ng about the archaeol ogi ca
things now, but it could be 99 years old, but to be
able to preserve it. Wuld you tal k about how we
shoul d val ue sonething like that?

MR. FRYAR: The value of a cultura
patrinonial or cerenpnial item for instance, is--by using
comrerci al value doesn't even start
to really express the true value of that item

There's spiritual value that's involved
there. There's a humani stic value. One way |
m ght be able to characterize and put it alittle
bit nore in focus, sonme of these cultura
patrinmonial itens, to the tribes, are |iving,
breathing entities.

They go through a birthing process, if you

will, much the same way as a child would. Fromthe

time that you start gathering materials, it starts
that birthing process. There's a whole series of
cerenoni al s and doings, if you will, that take this

t hrough the process. It goes through like a
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gestation period to such a time where it actually
takes this life, and there's caretakers who wll

cerempnial feed this item and caretake for this

item
If you lose that, it's just like losing a
child. I have heard different defense attorneys

tal k about these things as art. "Well, why can't
they go just make another one and do their thing?"
Well, it doesn't work that way.

If you lose a child, just because you have
anot her one doesn't make it the same. It's the
sanme principle in some of these cultura
patrinmonial itenms. They are |iving, breathing
entities, and even if you do make another one, it
is never going to be the exact sane as it was.

Those are sonme of the issues that | see
out there on a regul ar basis.

CHAI RPERSON MURPHY: M. Steer?

COW SSI ONER STEER: | have one question
for each of you, for M. Warner and maybe assi sted
by M. Dance. | wonder if you' ve had an
opportunity to sort of nodel the revised guideline
draft agai nst sonme of the cases that you' ve dealt

with and just if you would conment on whether you
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think we're getting closer into the right ball park
as far as where the sentences should be?

MR. WARNER: |'m going to |et Wayne
respond to that. | have to tell you that how
committed we were to conming, leaving Salt Lake City
the day after the O ynpics--

CHAI RPERSON MURPHY: W th thousands of
others trying to get on those pl anes.

MR. WARNER: Yes. We fought our way
t hrough sone substantial crowds to get here, and
t hi nk Wayne ought to have an opportunity to say
sonething. So I'll let himaddress that.

MR. DANCE: |'ve not gone back to
reconpute specifically what sentences nay have
been. Instead, our focus has been on what are the

nost i nportant factors in a sentencing for a

cultural heritage crine.

From the very beginning, with our Decenber
2000 letter and the work that |'ve done with the
staff and others since then, we have continued to
focus on those nost inportant factors.

Even with the | atest revi sed version, as
you see in our testinony, that we have again tried

to fine tune it so that it will be as conplete and
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conprehensive to nmake the sentenci ng appropriate in
these types of cases.

COW SSI ONER STEER: For M. Fryar, as a
result of your conments and those of sone others
who reviewed an earlier draft, | think staff have
presented us with a revised draft that provides an
enhancenent for items of cultural patrinony over
and above the offense | evel otherw se.

But what about sacred objects that are
used in religious cerenonies? As | understand it,
they have a definition in the law. Should they be
treated the same as itens of cultural patrinmony or
are they a |lower valued category of itens that,

whil e they are cultural heritage resources, don't

rise to the level of inportance of cultura
patrinony itens?

MR. FRYAR In ny personal opinion, sacred
items should be covered also. But the difference
that | see in sone sacred objects, if you wll,
items of cultural patrinmny cover npost of those
sacred objects anyway; that is, nost of those itens
belong to the tribe themselves or a tribal entity.
They're not owned by one individual.

The difference in some of that, though, is
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there are certain sacred objects that are
personally owned by an individual, and all tribes
are different. There's itemthat, for ny
reservation--Kachina dolls, for instance. From
where I|'mfrom it is very adamant--you do not sel
these, you do not give these away, that type of

i ssue.

Wher eas, sone of the other tribes, their
Kachina dolls aren't held as near or as high as
they are on our reservation, for instance. So
that's sone of the differences that we run in to

when we tal k about sacred objects.

CHAlI RPERSON MURPHY: Are there any other
guestions?

[ No response. ]

CHAI RPERSON MURPHY: | think I'd say that
the Commi ssion--many of us feel that this is one of
the nost inportant things that we're working on
this year, and we did work on it |last year too, but
we were going to have a hearing, we knew we were
going to have a hearing in South Dakota on how the
Federal guidelines affect those Native Anmericans
who are sentenced for what would, in other

ci rcunst ances, be state crines.
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And we al so asked for testinony on
cultural heritage, but the people there had so much
to say on these other guidelines issues, that they
just said--well, other than that cultural heritage
is inmportant; they didn't really gointoit. So
it's very helpful for us to get your input. Thank
you very much.

MR. WARNER: Thank you. We appreciate the
opportunity.

CHAI RPERSON MURPHY: We' |1l adjourn the

hearing and go upstairs for nore work.
[ Wher eupon, at 12:26 p.m, the public

hearing was adj ourned. ]
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