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PROCEEDI NGS

CHAI RMAN MURPHY: 1'd like to call our second, or actually third public hearing in the

| ast few weeks to order. And we do have a nunber of people that are going to talk to us
this afternoon about a topic that we're working on this year. And we're very interested
in getting the opportunity to hear fromeach of you. W do have to follow a very tight
time limt, though. So | apologize in advance to the speakers because we are going to
have a bell go off at six m nutes, because everybody has eight mnutes to nake a
presentation so that we have a little bit of tinme to interact if we have some questions
or some comrents that we feel are inportant to put out. And so at six mnutes we'l

have a little bell. And that means there are only two minutes left. So you better get
to the main point if you haven't come to it yet.

And the first panel is WIlliam MColl, Director of National Affairs for the Drug Policy
Al liance, and Laura Murphy,t he Director o the National O fice of the Anerican Civil
Li berti es Uni on.

M. MColl, do you want to start us off?
MR. McCOLL: Thank you, Your Honor.

I"d like to take a nonent to thank the comm ssion for allowing us to testify in front
of you. We are very appreciative of the opportunity. The Drug Policy Alliance is a
ref orm organi zati on devoted to passion, science, public health, and human rights in
drug policy.

Judge Murphy, when | testified last year in front of the conm ssion, we had a short
col l oquy and you rem nded ne that we had a job to do as well as a reform organi zati on,
and that is that we need to take our nessage to the congress especially and to the
public to create an understandi ng of mandatory sentences and to get our viewpoint
across as well. And | believe that we have attenpted to do so. And that's a little bit
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where |'d like to focus today.

We believe, along with our colleagues in the ACLU and in ACDL and with the civil rights
groups who have testified previously, that the time is right for change. Public
sentinent is rapidly shifting froma punitive crimnal justice approach towards drugs
towards a public health approach. Since 1996 we have seen 17 out of 19 statew de ball ot
measures in support of drug policy reform passing, including sweeping treatnment instead
of incarceration initiatives in Arizona and California. There are now simnl ar
initiatives on the ballot in Mchigan, Ohio, and Florida. And we're hoping Florida will
have an opportunity to vote on this.

Legi sl atures across the country have passed dozens of significant reform neasures,
including the elimnation of sentencing in some cases. |ndeed, President Bush, our drug
czar John Walters, DEA adm nistrator Asa Hutchinson, and in fact despite the testinony
that we will hear today, the Attorney General have all indicated their willingness to
at | east reexam ne nmandatory m ni nuns.

Republican Senators Jeff Sessions and Orrin Hatch have already introduced |egislation
to deal with the crack versus powder disparity. Although we believe that by increasing
penalties for powder cocaine, their bill will harmcertain individuals who would not
currently be harmed. So we are concerned that, first of all, with the crack/ powder
disparity that it creates gross racial and class disparities in how we treat our

of fenders. It is out of whack with the general organizing principles applied to other
drug. And that is that those persons who are at the top receive the highest sentences.
In fact, with crack persons at the very bottom of the chain receive extraordinary
sentences in conparison to the harmthat they are doing.

And whil e Congress has limted the comm ssion's ability to propose a 1 to 1 ratio, we
urge the conm ssion to raise the crack cocaine threshold to as close to the powder
cocai ne threshol d as possible wi thout |owering the powder cocai ne threshold. Raising
powder cocai ne penalties only result in nore non violent cocaine offenders,

predonm nantly hispanic, being subjected to harsh nandatory m ni nuns.

Qur recommendati ons therefore are that we propose statutory--that the comm ssion
rather, propose statutory and guideline revisions reducing the crack versus powder
cocai ne sentencing disparity and raise the crack threshold as nuch as possible as |
just suggested. That we approve the proposed amendnment elimnating cross reference to
the drug trafficking guideline for possession of 5 or nore grans of crack cocai ne. And
we urge the comri ssion to recomend to Congress that it thoroughly, thoroughly
reexam ne mandatory m ni mum sentenci ng | aws.

We urge the sentencing comr ssion not to approve the proposed anendnent to consolidate
the two alternative base offense levels for renting or managi ng an establishment where
drug offenses may occur.

And | do want to go to that. | believe that the issue du jour is the crack versus
cocai ne. However, we are concerned about the crack house wai ve anendnment. We are deeply
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concerned that the comm ssion's proposed anendnent to consolidate the two alternative
base offense levels for renting or managi ng an establishment where drug offenses occur
will create problens for innocent businessnmen. The current guidelines distinguish

bet ween busi nessnen operating an establi shment where sone of their custoners conmt
drug offenses and busi nessnen who operate such an establishment and participate in the
drug of fenses.

The proposed amendnent blurs these distinctions and subjects innocent business owners
to increased penalties.

Drug use goes on in night clubs, restaurants, and i ndoor and outdoor events all over
the country despite the best efforts of business owners to prevent it. lronically, the
governnent is punishing honest business owners for not being able to prevent their
custonmers from using drugs when the governnent itself can't keep drugs outside of
prisons.

I ncreased penalties will threaten high reduction strategies. And, indeed, we are
concerned that free expression through nusic will also be threatened by these
establishnents, particularly with the waives.

So in conclusion what we would |like to do is ask the conm ssion again to propose
statutory and guideline revisions reducing crack powder cocaine or approve the proposed
amendnment elimnating the cross reference to the drug trafficking guideline for
possession of 5 or nore granms of crack cocaine. Again, we recommend to Congress that it
t horoughly reexam ne mandatory nini mum drug sentencing | aws. And we are confident that
if it does so, they will find that these sentencing | aws have created inequities both
raci al and based on class in relationship to drug of fenders.

And then finally, Congress should not approve a proposal to consolidate the two
alternative base offense levels for renting or nanagi ng an establishment where a drug
of fense occurs. |'mopen to any questions.

CHAI RMAN MURPHY: Actually, | have a question, and |'m sure others do too.

You nentioned that there were sone recent state initiatives that change drug policy.
And you nentioned Arizona and California. Where did the initiatives for that change
come fron? What were their concerns, if you could, you know, just briefly--

MR, McCOLL: Well, | think first of all 1'd like to say that the initiatives originated
with an organi zation called Canpaign for New Drug Policy. And their concerns |largely
were the fact that particularly in California, but also in Arizona, that we had such an
escal ati on of the nunber of prisoners, particularly non violent prisoners related to
drug offenses, that there needed to be something done. That it's uncharacteristic of
the United States to put so many people into prison. Therefore, the proposal that they
came up with was to create an alternative sentencing scheme that allowed offenders to
opt to go into treatnent.

http://www.ussc.gov/Legislative_and_Public_Affairs/Public_Hearings_and_Meetings/20...

12/03/12 07:11 AM



USSC Public Hearing - 3-19-02

5 of 40

One of the things that we're really proud to say that we're seeing and initial reports

are just com ng out about California, but reports have been out about Arizona for sone

time now, is that these sentencing schemes do seemto work. They are reducing the costs
associated with prisons. They are |owering the nunber of prisoners. And, indeed, people
are finding that they have nmuch nore access to treatnent.

Quite frankly, ny organi zation would like to see treatment occur outside of the
crimnal justice system But, of course, that's a little bit beyond the scope of the
commi ssion. But we are working in that area as well to increase treatnment options.

COW SSI ONER SESSIONS: | wonder if you've reviewed the Leahy/Hatch bill that is now
bef ore Congress on mandatory m ni nunms whi ch suggest, there's a provision in that bil
whi ch woul d require or ask the comm ssion to address mandatory m ni num penal ties. And
you' re asking us to contact Congress and to reconsider mandatory mni num penalties. At
the sane tinme they have a bill to tell us that we're suppose to do the sane thing. And
" m wonderi ng which one conmes first.

MR. McCOLL: Well, | have to say that | believe that the comm ssion's report is the
first opportunity for neaningful debates since probably 1995 around this area. So |
certainly urge the comrission to nove as far as possible to nmeet those recomrendati ons,
the requests of Congress. |'d say that Senator Leahy and Senator Hatch have expressed
extraordinary interest in this. And actually, that's one of the reasons that we're
saying that the tine is right to reconmend changes. W believe, frankly, that the

commi ssion got it right in 1995. We'd like to see the comm ssion report as close to
1995 report as possible.

CHAI RMAN MURPHY: | guess we'll turn to Ms. Miurphy here and maybe there will be nore
time for questions.

MS. MURPHY: Thank you, Commi ssioner Mirphy and the other conm ssioners. It's a pleasure
to have the opportunity to testify on behalf of the American Civil Liberties Union,
which is an organi zation that's over 80 years old and has over 300,000 nmenbers

nati onwide. And | just want you to know that sone of us have not forgotten the fact
that it was this comm ssion that nmade the courageous recomendati on to renedy the

di sparity in sentencing between crack and powder cocaine in 1995.

It's, indeed, unfortunate that Congress bl ocked those recomendati ons. But we do

beli eve that public sentinent towards drug policy has changed during the last 5 to 7
years. And if you were to try to nodify the guidelines now, we believe that Congress
woul d be nore receptive. And it's noteworthy, as ny coll eague has poi nted out, that
even Senat or Sessions, one of the npbst conservative nenbers of the Senate Judiciary
Committee, has been one of the nenbers nost involved in considering | egislative changes
to cocai ne sentencing policy.

I won't go through the states that you nentioned that have al so passed ball ot
initiatives on this issue, but | will say that we've also noticed that a | ot of
conservatives have stepped up to the plate in the last five years, conservative
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col ummi st Arianna Huffington quoted President Bush as saying, "I think a |lot of people
are coning to the conclusion that maybe | ong m ni mum sentences for first time users may
not be the best way to occupy jail space or heal people fromtheir disease."

And | think the President is putting some noney where his nmouth is by offering a
greater financial conmtnent to spend nore noney on drug treatnent. For 2003, for
exanmpl e, the Adm nistration proposed $3.8 billion for drug treatnent, an increase of
nore than 6 percent over 2002.

The ACLU has been very concerned about the role of mandatory mininmunms in our society.
And we conmi ssioned a poll |ast year. And we are offering to brief the conm ssioners on
these poll results, because | think they show that the Anerican attitudes and opinions
on this issue are changing. It's--the study that we did revealed a strong

di ssatisfaction with the current state of the crimnal justice systemin the United

St at es and abi di ng popul ar confidence in the goal of rehabilitation and alternative
puni shnment s.

And 11l just tell you a few of the key findings. The nmajority of Americans, 61
percent, opposed nmandatory sentences that require an automatic sentence for non viol ent
crimes. Most Anmericans believe that it's possible to rehabilitate non violent offenders
and consequently, the overriding goal of prison is not punishnent deterrent or
retribution. Alarge mpjority of Americans want prisons to focus nore on skills
training.

Anot her finding was that the public draws a sharp distinction between trafficking in
illicit drugs and buyi ng, possessing, and using illegal drugs. Wile nost believe drug
deal ers shoul d al ways be sent to prison, far fewer agree that users, m nor possessors
or buyers should always be incarcerated. And that's a standing offered to brief you and
your staff on the findings of that poll.

Since 1993 we have played a | eadership role on this issue of the disparity between
crack and powder cocaine sentencing. W held a conference here in Washington, D.C that
brought together pharnacol ogists, scientists, |aw enforcenent officials, and civil
rights leaders. And | dare say that had it not been for those efforts, you would not
have had such broad testinony fromcivil rights groups such as the Leadership
Conference on Civil Rights and the National Council of La Raza to nanme a few.

But we've al so been working with conservative organi zati ons, such as Americans For Tax
Reform the Conpetitive Enterprise Institute, the CATO Institute, the Eagle Forum
Concerned Christian Americans, and the National Revi ew Magazi ne. They have al
criticized current drug policy and called for reeval uation.

So we believe, therefore, that there is momentum on the side of the comm ssion to meke
change at this tinme. And we al so believe that the Congress |ags behind the sentinment of
the Anerican people. So we are committing ourselves to work with you if you, if your
goal is to reduce or elimnate this disparity.
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Even though there is a lot of talk about equalizing the sentences. | strongly urge you
not to rai se the powder cocaine sentences in the process of com ng out with your
recomendati ons. Cocai ne sentences are already severe. And increasing the nunber of
peopl e incarcerated for possessing small to nboderate ampbunts of cocaine is not the
answer. Raising penalties for powder cocai ne increases the nunber of bed spaces needed
in federal prisons. And to accommpdate that need, resources that could be better put
toward treatment will go into subsidizing nore prison beds.

Because of current federal drug enforcement patterns, there is every reason to believe

that increasing powder penalties will nmean a disproportionate nunber of people of
color, primarily Latinos, will be going to prison. And, of course, the war on drugs in
general has created a host of civil liberties problenms for our society, including asset
forfeiture, racial profiling, erosion of Fourth Amendnent Rights, increases in wire

taps, internet surveillance, prison overcrowding, and felony disenfranchisenent, to
nane a few.

Shoul d the commi ssion decide to reduce the disparity, | hope it would do so with the
followi ng points in mind, because | still think the comm ssion plays a very inportant
role in public education. Please clarify the outdated ni sperceptions that the sane

| evel of violence is associated with crack as it was over a decade ago. Many have
argued that there is so nuch violence associated with crack that it's use deserves
stiffer punishnment and they have failed to recognize that judges already have the power
to take in mtigating circumstances such as acts of violence in sentencing crack users.
And pl ease enphasi ze that cocaine is cocaine. The effects on the human body are | argely
the sane. And you've had testinony on that very point.

And to the extent possible, | wi sh you woul d enphasi ze that puni shment shoul d be based
on crimnal culpability instead of a quantity based node. Quantity based sentencing
does not necessarily punish the nost cul pable offenders. Furthernmore, quantity based
sentenci ng can be mani pul ated by the governnent for sting operations and charging
deci si ons.

| want to raise two other points with you before I conclude. One is, in our testinony
we al so address sonme of the other changes that you are about to propose. W urge the
commi ssion not to adopt the definition of donestic terrorismthat Congress passed in
the Patriot Act. USA Patriot Act did not require the comm ssion to adopt its definition
for purposes of creating a guideline definition. The current definition in the Patri ot
Act is overly broad and can sweep within it conduct which is not what commobn sense
tells us is terrorism We urge the conm ssion not to anmend the terrorismdefinition or
to wite a nore stringent definition that is not so broad, e.g., add an el enent that
the crinme had to be a serious violent offense, instead of any crine that poses a danger
to human life.

And there is an other issue concerning hoaxes. The commi ssion is considering whether to
amend guidelines for the treatnent and threats of--and hoaxes. We urge the conm ssion
not to do so for two reasons. We support guideline 2 and 6 which differentiates between
an intentional act and a threat to comrit an act where the person does not have the
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ability or intent to carry it out.

Al so, Congress is considering a nunber of hoax bills. It seens likely that at |east one
bill will pass this year. Therefore, we think it's prudent that the conmm ssion wait
until Congress acts in this area. Thank you very nuch for the opportunity to testify.

CHAI RMAN MURPHY: Thank you.
Prof essor O Neill?

COW SSIONER O NEILL: | just had one question. Wuld it be possible--you nentioned
about the possibility of giving us a briefing with respect to the survey. What | was
wondering is would it be possible to get an actual copy of the survey instrunent and
al so like an executive summry of its results?

MS. MURPHY: Yes.

| brought an executive--1 didn't know the best way to give this out. But we have an
executive summary for your use, if | give it to a staff person | can nake copies
avail able to you. And also, will have no trouble sharing with you the survey

i nstrunment.

COW SSI ONER O NEI LL: Okay. Thank you.

MS. MURPHY: But | think it would be even ideal if the firmthat we use, Feldnman &
Stewart tal ked about the way they formul ated the questions, how this survey is
different fromother surveys so that you can really have a full understandi ng of what
the public sentinent is in this area.

COW SSI ONER KENDALL: Who did they survey?

MS. MURPHY: It was a significant sanple size. W conducted the interviews between
January 5, 2001, through January 22, 2001, 2,000 adults, 18 and older in the United
States. Margin of sanpling error is plus or mnus 2.2 percent.

COW SSI ONER KENDALL: What community did they use?

MS. MURPHY: |I'mtrying to renmenber if we did a subgroup on African-Anericans. Do you
recall if we did a subgroup, any subgroups?

| think it was a national sanple that reflected the diversity in our nationa
popul ation. But | can, | can find out further. I'mnot sure whether or not we did a
subgroup on this.

CHAI RMAN MURPHY: | think that we appreciate very much the offer to have a briefing for
us. We're at that time of year, you know, where every endeavor has cal endars. And
crunch cones. And so | think that's what's pronpted. | nmean, there's a--we're
interested in that.
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MS. MURPHY: | don't nmean to stand for the proposition that polling should guide what
shoul d be a principle decision. This should be a principle decision. And | think you' ve
done the research to justify what you recomended to Congress in 1995. But in its
rejection of that proposal, we have to cone forward with sonmething slightly different.

CHAl RMAN MURPHY: | understand that.
MS. MURPHY: | hope it doesn't vary greatly.

CHAl RMAN MURPHY: I n effect you ended your testinony with sonmething to that sane effect
about recognizing that there are decisions not just about what m ght be the best policy
but also the best way for a group like ours to put that forward.

MS. MURPHY: Yes. And | do think there was an earlier question about Comm ssi oner

Sessi ons about, you know, which cones first the conm ssion or the Congress. | think
it's inportant to have a convergence of activity to denonstrate, especially to the

Adm nistration, that there really is an opportunity for us to work together on a common
goal . That the conmm ssion shouldn't be over here acting at cross purposes with the
Congress. And | think a nunmber of nenbers of Congress have stepped up to the plate. And
| just find what the Adm nistration is about to say tragic, because | don't think the
sentences are proper. And | think so many national |eaders realize that the sentences
ri ght now for crack cocai ne are not proper.

CHAI RMAN MURPHY: Are there any other questions?
[ No response.]

CHAI RMVAN MURPHY: We thank you very nuch.

MS. MURPHY: Thank you.

CHAl RMAN MURPHY: It's really very hel pful to us.

And we've got the Crimnal Defense Bar representatives in the next group here. Irwn
Schwartz, President of the National Association of Crimnal Defense Lawyers, and Jon
Sands, Assistant Federal Public Defender for the District of Arizona, and A J. Kraner,
fromthe District of Columnmbia Federal Public Defenders.

M. Schwartz, | guess |I first |earned about your publication |ast year when you had an
editorial that had sonmething to say about us and Ecstacy. And | wrote you a letter--

MR. SCHWARTZ: My predecessor, Your Honor

CHAl RMAN MURPHY: Is that right? | wote a |letter back. |I'm always interested in people
who are follow ng what we do and so on. That was, of all of the proposals we had | ast
year, we had so nmany, Ecstacy did create the greatest public interest. But anyway, now
here we are this year. So, M. Schwartz
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MR. SCHWARTZ: If it would please the commission, | think M. Sands w |l open.
CHAl RMAN MURPHY: Whatever. | don't care. We have it the other way, but--

MR. SANDS: Sure. M. Kraner and | wish to depart fromthe heartland of thanks to say we
are extraordinarily gratified in being asked to cone in front of you to discuss this

i mportant topic. We're dealing with crack and the disparity fromthe ratio. W appl aud
the commission for dealing with this difficult subject.

Wil e we applaud the comm ssion, we are disnmayed with Administration and with the view
of the Departnment of Justice that no change is necessary. The conm ssi on has undertaken
an extensive study both in 1995 and recently has heard evi dence, has asked questi ons,
has | ooked at the area and has found that the ratio cannot be scientifically justified.
Yet, the Adm nistration says that things should stay the sane. The conm ssion, to its
credit, says no, and is looking at changing this. It nmust sinply for the noral

consci ence of such a position.

MR. KRAMER: | al so want to thank the comm ssion for their studies on the crack cocaine
reports as well as the mandatory mni num studi es which | think are extrenely
intellectually honest and say absolutely the right thing. | come froma district that's

particularly affected by the crack cocai ne sentencing disparities. The national average
of drug cases crack was 21 percent of the cases. In the District of Colunbia, it's over
55 percent of the cases. So we're double the national average.

The governnent has succeeded in the District of Colunbia of |ocking up alnpbst a whole
generation of young African-Anmerican males. Mdire than 50 percent are young African-
American nmales in the District of Colunbia are either in prison or on some kind of
crim nal justice supervision. The crack sentences have led to that, not only are the
percent ages being high, but the Iength of the sentence is being extraordinary and have
| ed to nunmerous perversions of the guidelines by | aw enforcenent and the governnent,

i ncludi ng a DEA agent who gave testinony that when people have tried to sell himpowder
cocai ne--when little street dealers have tried to sell himsml | anounts of powder
cocai ne, he would ask themto go cook it into crack cocaine, which is a very sinple
process and takes only a few mnutes, they would go cook it into crack cocai ne and cone
back and sell it to himfor the same price and he said that his only reason for doing
that was to get themup into the mandatory m nimumin the hi gher guidelines penalties
of crack. And we had a whole series of cases in the District of Colunbia where that
happened.

So not only is the disparity unwarranted because of the difference in the drugs, it
al so has a tremendous racially disparate inpact which now the conm ssion has told
Congress about on several occasions.

COW SSI ONER JOHNSON: When did this hearing take place in which the DEA agent said
t hat ?

MR. KRAMER: |t was actually during the trial and then it took place again at the
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sentencing hearing. | have a transcript of it that | would be happy to send the
comm ssi on.

COWM SSI ONER JOHNSON: 1'd li ke to have that.
MR. KRAMER: Yeah. Absolutely. | will send it to you.

And this kind of manipulation | think just shows the tremendous disparity in the crack,
unwarranted and on racial |ines.

MR. SANDS: The commi ssion should not wait. And the reason it shouldn't wait goes to a
matter of weight. |'ve brought sone denonstratives. | |ike showi ng things. What we have
is two, in tw small--

COW SSI ONER O NEI LL: Hopefully not recovered fromyour former clients.

MR. SANDS: No. No. No. These are sugar cubes, sugar cubes. Here are 2 sugar cubes and a
little fragnent. That is a mandatory 5 years. Conpare that with powder, which has, oh,
an extra 5 sugar cubes in a pound. This powder is 5 years for a nandatory for powder.
Fromthis to this. The only difference is you take a little baking soda and you put it
in a mcrowave or you bake it up and you have this transformati on. Even nore stark is
the 5 pound bag of sugar, this is still under the mandatory 10 for crack. But, yet,
when you conpare it, this is all in the same ballpark. Finally for 10 years for crack
we have approxi mately 25 sugar cubes. That visually is what we are dealing with.

And that is why we favor the approach of the 1 to 1 ratio. You have heard science on
this. You have seen that there's been no pharnmaceutical difference in effect of the
crack.

Congress in 1995 said to study it and to conme back. And you' ve done that. Now, we
realize that Congress has also said that traffickers and king pins should be treated
differently. So if the conm ssion wishes to make a distinction, we would urge you to

| ook at the role and the function. And we have seen in your own data that traffickers,
that the king pins, that the nanagers are really at the 250 gram |l evel in the crack,
about 125 of those sugar cubes. That is what your data is showi ng. And that would be an
appropriate point of saying that those who are dealing that anount or higher m ght be
puni shed nore severely.

So one way you could do it is a hybrid approach which is a 1 to 1 ratio up to 250 and
then to inpose a higher penalty after that. That |ooks at the role and continuous with
the commi ssion's approach which is to look at a person's cul pability and what he or she
is doing. It also has the effect of following the states which basically have not
differentiated between crack and powder cocai ne.

COVWM SSI ONER JOHNSON: The 36 or 38 states don't differenti ate?

MR. SANDS: It is above 30 and it is a, it is a majority.
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COWM SSI ONER SESSI ONS: 38

MR. SANDS: 38. Close to 40.

COW SSI ONER JOHNSON: We haven't figured the District of Colunbia in there.
MR. SANDS: Or Guam or the Virgin |slands.

COW SSI ONER JOHNSON: That's right.

MR. KRAMER: It doesn't have the right to vote for Presidency.

COW SSI ONER SESSIONS: Isn't that another issues that you want to tal k about?
MR. KRAMER: You're classed as a state, but | won't go into that one.

"Il show you that this is safe, by the way. The other thing we would ask the
commission to do is if they nake these amendnents about crack retroactive, the

commi ssion took the principled stand on marijuana and LSD departing fromquantities
pegged to the mandatory mininmuns with respect to marijuana and LSD and hopefully the
commi ssion will take the same step with crack. And the commi ssion nade both the
marijuana and LSD anendments retroactive. And the reason, the whole reason for the
crack amendnment is that the commi ssion studies have shown that it's been an unjustified
disparity with unwarranted racial connotations in it. And that has obviously been since
the beginning. That's not sonething that occurred hal fway through that it started to
become unwarranted. That occurred fromthe beginning. And therefore, it should be for
the sanme reasons of marijuana and LSD anmendnents were retroactive, it's been
unjustified and unwarranted since the beginning.

And we woul d ask that the crack amendment be retroactive as well, because there's a
huge nunber of people who are serving these enornous unwarranted penalties in the
federal prison system

MR. SANDS: My closing thought is to urge the comrission to continue on this path to

|l ook at role. We are in favor of capping the mninmal and m nor because that | ooks at
the culpability. Quantity is a poor marker. A role and a cap will address that. On the
ot her hand, inporting the many career offender into the drugs has the effect of
bringing crimnal history into a place it shouldn't be. Thank you.

CHAI RMAN MURPHY: M. Schwartz?

MR. SCHWARTZ: Thank you.

I"'ma crimnal |aw practitioner of 30 years experience. | started as an Assistant U S
Attorney and then like M. Kranmer | was Federal Public Defender for ny district. Then
after | left that, | went into private practice.

And | think back what the npbst inportant |esson that | |earned was the | esson | |earned
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fromny first chief judge. That what matters nost in the way crinminal justice is
conducted is the appearance of justice. The public, those who are accused, the famlies
of those who are accused nust perceive the systemas operating fairly. And as crimna
justice professionals, all of us can say that we have strived for that.

But one of the biggest obstacles to a public perception of fairness is the disparity in
the treatment of crack and powder cocaine. \Wen fanmilies cone to me and wonder why
their kid got as much tinme for a few rocks of cocaine as sonebody, usually with a
newspaper article, as somebody who is a whol esale distributor of powder cocai ne, when
they ask me why it is that the white boy got less tinme than the black boy who had a

fraction of the cocaine, | can't answer that question. | can't tell themthat there is
a scientific basis for it. |I can't tell themthat there is a logical basis for it. But
| do have to tell themthat it's a very sad fact of life.

When a client who is convicted for 5 grans gets a mandatory 5 year sentence and goes
off to the institution, how do | explain to that young man that he shouldn't be bitter
about the fact that the guy he's sharing a cell with sold 20, 30 tinmes nore cocaine in
powder formand is getting less time. And how do | explain to that same young man that
when he gets out of prison, he shouldn't be bitter about his experience. He should put
it behind himand go on. When we know that he will not have the same opportunities,
when we know that there are avenues foreclosed from him

And if he's someone who has had a prior encounter with the law, I'Il give you a
specific exanple of a young man | represented who had a prior to aiding and abetting
the sale of 1 marijuana cigarette, a $5 marijuana cigarette, resulted, as you know, in
doubling the mandatory minimum for him And so here is a fellow at the age of 23 who is
| ooking at 10 years in prison as a mandatory m ni num And how could |I explain to him as
a matter of logic that when he got out at the age of 31 and-a-half, that the difference
in the form between the rock formand the powder formwas going to be one that nade a
difference in the rest of his life? It's not logical. It's not scientific. And the
public perceives it as not only unfair, but unfair with a disparate racial inpact.

And we in the crimnal justice system know that anong the greatest tasks set before us
is to conme to a systemthat is racially just. When we fail in that, we see what happens
incities like Cincinnati. And yet when we talk with mnority comunities in our hone
states, tine and again we are asking how this disparity that so adversely affects

m nority populations is permtted to exist?

When | was asked the question nost recently, | responded that in 1995 this comni ssion
had gone to Congress and said it was time to change it. And the effort was not
successful .

What | ask you to do and what the Anerican people need for you to do is to take that
position again by proposing an anendnent that does correct the disparity in the

di fference between crack and powder cocaine. Not all good ideas are accepted the first
time around. Hopefully, we have |earned a great deal since 1995. And hopefully, the
appropriate decision will be made this time around as people recognize the need for it.
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| suggest proposing an anmendnment rather than going with a reconmendati on so that the
debate is elevated to the congressional |evel where it can be joined in by many nore
than those who participate in discussions before the commi ssion, where it can be nore
closely followed by the nmedia, and by the American public.

When they have a debate on whether or not to elimnate the disparity between crack an
powder, | would feel confortable if it was on C-Span so at |east sonme of the Anmerican
people will be able to firsthand watch and hear the debate and understand what is at

i ssue here. To us this is a fundanental issue of justice and of racial justice within
the crimnal justice system The comm ssion was right in 1995. That position is stil
right.

| join on behalf of NACDL with the others who suggest it is tine to elimnate this
di sparity so that we don't have to try and explain to people the illogic that sends
young bl ack people to prison and young hi spanic people to prison for far |onger than
white people dealing in exactly the sane controll ed substance. Thank you.

CHAI RMAN MURPHY: | had a question to go back to M. Kranmer for a mnute.

| just have read sonething, sone statistics that suggest that the nunber of blacks
convi cted of crack offenses has actually gone up conpared to the time period in which
the statutes were used. Do you know anyt hi ng about that?

MR. KRAMER: | think that is right, Your Honor. A nore disturbing statistic, |I think, is
fromthe Sentencing Comrission's own statistics where the percentage difference between
the sentence as far as powder and crack have al nost essentially doubled from 1992 to
2000. There are about 25 percent higher, the sentencing differential for crack over
powder. And in 2000 the differential was well over 50 percent. So not only have the
nunber of blacks, | believe, increased, but the sentencing disparity has al nbst doubl ed
over the past eight years.

MR. SANDS: Plus the focus has changed in that crack is primarily nei ghborhood and | oca
and powder is international, regional, and a nore broader scope.

MR. KRAMER: And | can tell you that the vast mpjority of crack offenders in D.C., there
are the big, you read about the big gang cases in the paper where there's nurders and
there's 6 or 8 defendants and they're convicted. And they're all sentenced to |ife. And
| frankly think nobody has a quarrel that that's an appropriate sentence when there's
dead bodi es |ying around.

The vast mpjority of crack offenders in the District of Colunbia are very low | eve
street dealers with no violence. The problemis they nay have a prior conviction for

si npl e possession or something that puts their crimnal history, makes themineligible
for the safety valve. And | recognize the mandatory m ni nunms are an enornous and al
this. But the vast majority of crack offenders in D.C. are very |low |l evel street

deal ers, not the ones you read about in the paper, the big show trials.
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COW SSI ONER JOHNSON: What is your opinion on this Sessions bill?

MR. KRAMER: | have to say obviously anything that would help in taking away the

mandat ory m ni num sentence and all eviating that problem which | recognize is obviously
a big stunbling block, and the Sentencing Conm ssion's mandatory m ni num study in 1991
showed that the District of Colunbia had the highest percentage of nandatory m ni mum
sentences. So that's also a big problemhere. It certainly would be extrenely hel pfu

if something was done to alleviate that.

COW SSI ONER O NEI LL: | can guess this sort of fromthe get go. But obviously the
Department of Justice, | don't know if you got a chance to read the Deputy Attorney
Ceneral's testinony, one of the considerations nmade there--one of the things we have to
be concerned about are the victins. W've just seen in D.C. just within the past two
weeks peopl e going out and denpnstrating and wanting to take back the night to make
their street safe again.

From the department's perspective, the attitude is we not only have to worry about
those individuals that we are incarcerating, but we have to worry about the people who
are trying to be Iaw abiding citizens, holding down jobs, trying to get work, whose
nei ghbor hoods are being devastated by these drugs and by the circunstances. And so in
the departnent's view, it's we need to take people off the streets while making it
possi bl e for good law abiding to live. And, in fact, perhaps the solution ought to be
if we want to sort of elimnate this appearance of disparity which certainly exists
both in fact and as an appearance matter, by raising powder penalties. How do you
answer sort of the victims standard objection the departnment would have | owering the
crack penalties and the signal that that sends out to comrunities?

MR. SANDS: No one is saying or has said that powder cocai ne penalties are too low. A
person who is found guilty and is punished is facing a significant anmount of tinme for
powder cocai ne for which he is facing even nore tinme for crack and a period of
supervision. W are sensitive to the need for the community. But it makes no sense to
punish a mnority 100 to 1 ratio for the type of drug that there is no pharnmaceutica
di fference.

I know that the Admi nistration says that there are differences, but they're grasping at
straws. Part of the abundance, as the testinmny was here was from a market shake out.
We are seeing that in neth too. It is also inpossible froma scientific viewpoint to
give you a nunber, a ratio as to what is worse than what. There is a hierarchy of
drugs, but no scientist is going to say that crack is the worst or is 100 to 1

MR. KRAMER: | al so think another answer is that you go after the right people. It's one
thing to go after the gangs who commtted a nunber of nurders. It's a whole other thing
to go after the, which is nuch easier picking, the street |evel dealers and manipul ate
their sentences so they get higher.

And ny guess is, and | recognize that obviously victinms are a major concern and just
rightly so. But I will guess that if you ask those people who are marching on the
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streets of D.C. what they thought of the crack cocai ne penalties, they would say the
exact same thing the three of us have said. That it's just you should go after the
peopl e who have commtted the nurders and that it's terribly racially and
scientifically and nmorally unjust to inprison the Iow |level street dealers for vast
anounts of time as conpared to other dealers. And that has nothing to do--that is

al rost in an absolute sense as wel |l --

COWM SSI ONER O NEI LL: Now, one of the other claims that are made, of course, is that
it's inportant to have mandatory m ni munms and hi gher penalties at the | ow end,

ot herwi se you mght think just for the idea that we need to have those people to be
able to go after those people to nove higher up the food chain, in order to get people
to turn state's evidence, to, you know, give w tness against people that are likely to
be m d-1evel or higher |evel.

I n your personal experience, and | recognize this is all anecdotal, it isn't a part of
the Departnent of the Justice as well, but just in terms of your own persona
experience in the Defense Bar, have you seen many of your clients who fall in the |ower

end of the scale being used to get people higher up the chain?

MR. KRAMER: No. Just the opposite, which | think is a problemw th the 5 k guideline.
But it also ties into this. It's just the opposite. And I'l|l give you a concrete
exanpl e, not an anecdotal, a very recent one. | have a client who was caught with | ess
half a gram of heroin who is serving a 17 year--has 17 1/2 year sentence because a ring
| eader of the gang testified that he once sold him62 grans of crack. No proof or
anything of that, just their testinony. This person who adntted to several nurders,
several robberies, is out on the street. He's been released. He didn't--he served | ess
than a year in prison who committed a nunber of robberies. My client caught with | ess
than 1/2 a gramis serving 17 1/2 years. It has just the opposite effect. The |ow | evel
peopl e don't know enough. They're too scared and they don't know enough. The high | evel
people are the ones who are getting out. There's no question that, that--and | think
that a study of the 5 k I think that's been docunented the problenms with the, that

you' re not getting--the low |l evel people are not getting the breaks, it's the high

| evel people.

MR, SCHWARTZ: In both of the questions you asked, to respond to both at the sane tine,
no one is saying don't take drug dealers off the street. And no one is saying don't try
to persuade, induce, or threaten low | evel people into testifying agai nst higher |evel
peopl e. But what we are saying is, if you are going to say take drug dealers off the

street, you do great damage when you say we'll take the white drug dealers off the
street for two years and the black drug dealers off the street for five years. And you
do a great deal of damage when you say we'll make it inpossible for the black drug

deal er not to roll over on sonebody, but it won't be nearly as harsh for the white drug
deal er.

CHAl RMAN MURPHY: We've got a couple of other--

MR. SCHWARTZ: And all the stats show that that's what's happening.
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CHAI RMAN MURPHY: We have a couple of other people dying to ask questions. So | thought
you were done there.

MR. SANDS: | am
CHAI RMAN MURPHY: |'m sorry.
Judge Sessions and then Judge Kendall ?

COW SSI ONER SESSIONS: A J., I'minterested in your 55 percent figure. OF the 55
percent of all of the crimnal cases in Washington, D.C., the crack cases, what
percentage of those involve cases between 5 grans and let's say 25 grans, essentially
really small players? And that's the first question.

And the second question is that one of the side effects of guidelines which my be
perceived to be unfair is that the courts sonetinmes adjust by | shouldn't say
subverting the guidelines, but choosing to divert fromthe guidelines. And | wondered
if in Washington, D.C., from your experience that happens?

MR. KRAMER: Let ne answer your question with a sinple | don't know the statistic, the
number. And it has fluctuated over the years. There have been periods when 5 grans
woul d get you prosecuted in federal court in the vast mgjority of 5 to 10 gram cases.
It seems now that it's somewhat hi gher amounts, although that has fluctuated too even
over the past several years.

Judges, there is very little--the D.C. Circuit had a case decided several years ago
that said you cannot depart fromthe disparity in the crack and powder sentences. Every
other circuit has said that as well. So there has been very little | eeway, and

Commi ssioner O Neill's question, there's just been very little leeway for the little
crack deal ers who can't get the cooperation either. And the D.C. U S. Attorney's

O fice, unlike many other districts in the country where the rates of cooperation
fluctuate wildly, has a very strict policy on what you need to do to get substantia
assi stance. And nost of the little people can't nmeet that anyhow. So | would say that
the district judges in D.C. have had a very difficult tinme with first time, with small

| evel crack deal ers.

MR. SANDS: Watch out for the danger of relevant conduct too. Sonmeone nmay do a smal
anount, but if he or she is doing it over a nonth or two, then it beconmes a |arge
anmount .

CHAl RMAN MURPHY: | should say, M. Kendall, right?

COW SSI ONER KENDALL: Whatever. |'ve been call ed--question directed primarily in 30
years of experience, this debate is so nmuch fornul ated along the |ines of conparing
rati os of powder and numbers that--how they were derived, |'mnot real sure way back

when. But in your experience would you conpare crack cocai ne and the societal harns
that you see if it could be possible to return to those days of yesteryear with your
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prosecutorial hat on but |ook--conpare the societal harmthat you see in your practice
bet ween those involving crack distribution, nethanphetan ne distribution and heroin
distribution inasnuch as we currently punish crack 20 times as severely as heroin and
10 times as severely as neth?

MR, SCHWARTZ: | would put heroin at the top of the list in terns of societal harm and
met hanphet am ne second. And | woul d put cocaine far down the list, much closer to the
marijuana end of the spectrumthan | would toward the heroin end of the spectrum

COW SSI ONER CASTI LLO M. Sands, would you disagree with that at all?

MR. SANDS: | think | would raise meth up above heroin just because of a person can work
and use heroin. Wth meth it mght be a different point. But, once again, crack and
cocaine are lower. It's very hard to do a hierarchy of the dangers and abuses that
drugs do. Look at the role, ook at what the person does.

CHAI RMAN MURPHY: Commi ssi oner Steer?

COW SSI ONER STEER: | wanted to ask M. Kranmer and nmenbers of the panel a question
about retroactivity. Before | do that, | just thought |I'd put on the record sone data
that are in the conm ssion's possession about the crack census in D.C. The nedian
quantity is 77 grans for 57 cases for which we had the weight in FY 2000. And 10 of
those cases, or 17 1/2 percent were |less than 25 grans. For whatever that's worth.

Now, retroactivity, M. Kraner, you asked that the commi ssion nake any amendnent
retroactive. OF course, if we were to pronul gate an anmendnent, we would be statutorily
bound to consider retroactivity. Now, the--1 don't know that the comm ssion has ever
confronted probl ens as anywhere near the magni tude that we would have to confront in
order to nake such a change retroactive. W don't have any idea how many thousands of
cases or crack defendants are in prison serving sentences that m ght be reduced if the
amendnent were made retroactive.

So one question | want you to comrent on is do you think the system could handle that?
Particularly in a sense if we do an amendnent, it mght be likely that the com ssion
woul d include in that amendment sone new enhancenents for which no factual record had
been made at the original sentencing hearing, perhaps additional enhancenents for
weapons use, violence, drug use in protected |ocations. The ordinary approach to making
an anendnent retroactive would require that the court consider all of that when it
is--not just the change and the quantity or ratio. So that's it in a nutshell as far

as, you know, what would be your comment? How is the system going to--

MR. KRAMER: Well, | think a couple of things. First of all, again the perception of
fairness is alnost as inportant as fairness many tinmes. The marijuana and LSD
amendnments were nmade retroactive. The vast majority of offenders inprisoned for those
were white, but they were made retroactive. The vast mpjority of offenders for crack
are obviously black. You say can the systemhandle it?
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| think the sinple answer is as the comm ssion's study showed that the reason the
commi ssion recomended changing the rati o was because it was unwarranted, unjustified,
and unwarranted disparity. | don't think just because of facilitating adm nistrative
reasons you keep people in jail whose sentences you've said are unwarranted and
unjustified. Sure, can they be reassessed wi th whatever anendments the conmm ssion
makes--what you said, weapon use or use of violence, sure. My guess is that the vast
maj ority of those people are already serving very high sentences in any event because
of the weapons or the violence that was associated with their offenses.

What | think you're really tal king about are the low |l evel street deal ers wi thout
significant crimnal history, you know, w thout violence and probably w thout a gun

i nvol ved, which would be very easy to calculate. And | think that the fact that there
m ght be a | arge nunber of these doesn't--it just shows how unwarranted it is. You
don't keep themin and say it's just too hard for us so all of you people who have
received this unwarranted and racially disparate sentences should be left in because we
just can't--there's too many of you that we treated unfairly to begin with. So now
we're going to treat you unfairly again | think is what you really--is what their
argunent really is.

COW SSI ONER CASTILLG M. Kramer, when you're tal king about low level dealers in terns
of crack, what kind of |evel are you tal king about just so | know?

MR. KRAMER: Well, there was a tine in D.C. a number of years when our office first
opened in 1990 and for a nunber of years thereafter, when anybody with 5 granms or nore
was prosecuted in federal court, 5--1 think | ate the 5 granms, it was on the table, but
anybody was prosecuted for 5 grams. That, that is a very small anpbunt of crack. And
nost of them had, nost of them-and it obviously came fromthat 10 pound bag, cut a
nunmber of times by somebody who made hundreds of thousands of dollars probably on the
10 pound bag while the street person made $50 on the 5 grams. So there are, there are

| arge nunbers of people around the country, not just in D.C., | think that's a--as |
said, our district has been particularly affected by it.

COW SSI ONER CASTILLO: Let nme ask the question this way. |If you were sitting at this
table instead of that table, how would you define on the basis of your experience a | ow
| evel crack deal er?

MR. KRAMER: Well, you're right. It nay be easy--1 think the conm ssion's 25 gram| evel
is certainly a valid cutoff level. 5 granms is so | ow. Sonebody who has 5 grams is
probably going to use part of it in any event. They're caught with the 5 grans in
little baggies, they're going to use sonme of it, they're going to sell some of it,
they're going to give sone to a friend for sonething. |, | certainly think that at a
mnimumthe 25 gramlevel that's been proposed. | think, frankly, it should be--and |
understand the conmi ssion tried it--that it should be equalized with the powder

obvi ously. But there are, if you--1 mean, | think it would take, | think a study on
peopl e who have had no ot her enhancenent supplied for weapon, nmmnagerial role, that
woul d be very easy to figure out. And they probably fall into that category. And
think there's a vast nunber of them and it's probably even higher than 25 grans.
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CHAl RMAN MURPHY: M. Schwartz, do you want to respond to that also, that question of
Judge Castillo about |ow Ievel--

MR, SCHWARTZ: | woul dn't have anything to add to what M. Kramer said.

COW SSI ONER KENDALL: Can | just followup on that question? No |low | evel deal er can
afford to hire M. Schwartz.

MR. SCHWARTZ: Can | order a transcript, please?

COVW SSION SESSIONS: |If | can just followup. You take | ow |l evel dealer and md | evel
deal er, and somewhere there's a |line between | ow and nmiddle. And are you suggesting
that 25 is the line?

MR. KRAMER: No. No. There is a minimum Let nme defer to M. Sands to correct.

MR. SANDS: | think it's the 250 grans that the comm ssion has focused on with the
of fender, which is drawn from your own data.

MR. KRAMER: | left the zero off. | apol ogi ze.

MR. SCHWARTZ: He does that in the budget process as well. It's caused a |lot of trouble.
MR. KRAMER: It seens like it happens to nmy sal ary.

CHAI RMAN MURPHY: When you ate all the crack.

[ Laughter.]

MR. KRAMER: That's why | can't keep the nunbers straight.

CHAl RMAN MURPHY: Can't resist telling that when the staff gave a presentation that they
use macadani a nuts.

MR. KRAMER: | wi sh M. Sands had done that.
CHAI RMAN MURPHY: Any ot her questions?
[ No response.]

CHAl RMAN MURPHY: Well, we really appreciate your input. And the Deputy Attorney General
is slated to speak in about 7 mnutes. So | have a mnute free before he begins.

MR. KRAMER: Thank you.
MR. SANDS: Thank you.

MR. SCHWARTZ: Thank you.
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[Brief recess at 4:15 p.m]

CHAI RMAN MURPHY: We're just about ready to begin. | just want to be ready so that we
can start imedi ately upon his entrance.

I would say that the fourth panel involves the representative for the Judicia
Conference of the United States. Judge Sim Lake is going to testify for the
subcommittee by video conference. W only could have one TV screen in here. And so you
may not all be able to | ook at the screen, but you will be able to hear his testinony.

St andi ng here, waiting for you, | had thought we wouldn't waste any tine, because we do
know we want to have enough tinme with you, Deputy Attorney General Thonpson, we're very
glad that you've cone over.

We have had a chance to briefly | ook through your witten materials. W' ve had a
meeting all day, and we're glad to have the opportunity to be able to ask you sone
guestions. We're all ears now.

MR, THOWPSON: |f you will first permt nme to pour sone water?
CHAI RMAN MURPHY: Absol utely.

I was just explaining that our next panelist is Judge Sim Lake who has a trial in
Texas. So at sone point presunably he's going to come out and sit in that chair. And
then we'll know that we'll have to finish up

MR. THOVMPSON: | believe you have ny prepared--

CHAI RMAN MURPHY: We do. We have | ooked at it, but we haven't had a chance to really
read it carefully yet.

MR. THOMPSON: | have a statenment that | would like to present to the comm ssion with
your permission. It is not by any nmeans just reading a prepared testinmony. It

summari zes nmy prepared formal testinony and sort of enhances that if you permt nme to
go through that. And then we'll ask questions, if that's okay with you?

CHAI RMAN MURPHY: Yes, it is.

MR, THOMPSON: | appreciate the opportunity to appear before the Sentencing Comn ssion
this afternoon to discuss the inportant issues of federal drug sentencing policy. The
focus of my testinobny this afternoon will be on sentencing policy for crack and powder
cocai ne of fenders. W have forwarded to the comm ssion witten coments on the other
proposed anendnents to the sentencing guidelines published in the Federal Register in
January.

Now, at the outset | would like to thank the comni ssion for being responsive to many of
the Departnent of Justice's concerns regarding federal sentencing policy. In particular
I want to meke special note of all the work the commi ssion is doing and has already
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done in response to the passage of the USA Patriot Act. W deeply appreciate your
efforts to inplenment the inportant new substantive crimnal |aw and sentencing
provisions of the act. This work is a critical part of the country's ongoing fight
agai nst terrorism

The commi ssion has asked for specific conments on whether federal cocaine sentencing
policy should be anmended. And for the reasons | will lay out in detail, we believe the
current federal sentencing policy and guidelines for crack cocai ne offenses are proper.
And that it would be nore appropriate to address the differential between crack and
powder cocai ne by reconmendi ng that penalties for powder cocai ne be increased. Mreover,
we will oppose any effort by the conmi ssion to issue guidelines that do not adhere to
the congressionally enacted statutes that define and prescribe penalties for federa
cocai ne of fenses.

Ladi es and gentlenmen, we are guided in all of our work on drug policy by the
President's conprehensive national strategy to fight illegal drug use. As you may be
aware, the strategy seeks to expand the national drug treatnent systemwhile

recogni zing the vital role of Iaw enforcenent in interdiction prograns. The strategy
recogni zes that the individual consequences of drug use can be deadly to the user and
that the consequences for society are no |less serious.

Unfortunately, drug use continues to plague this country at unacceptably high |evels.
According to estimtes generated by the National Household Survey on Drug Abuse, 2.8

mllion Americans are dependent on illegal drugs. An additional 1.5 mllion are non
dependent abusers. In the year 2000 Anericans spent al nost $63 billion on drugs. O
that, approximately $36 billion was spent on cocai ne al one.

We understand that the comri ssion is considering |owering penalties for crack

of fenders. After thorough study and internal debate, we have concluded that the current
federal policy and guidelines for sentencing crack cocai ne offenses are proper. It
woul d therefore be nore appropriate to address the differential between crack and
powder cocai ne by reconmendi ng that penalties for powder cocai ne be increased.

Current research shows that crack is an extrenely dangerous substance for nany reasons.
The npst comon roots of adm nistration for crack and powder calls crack to be the nore
psychol ogi cal |y addictive of the substances. This makes crack cocai ne nore dangerous,
resulting in far nore emergency room epi sodes and public facility treatnment adm ssions
t han powder cocaine. Despite the fact that powder cocaine is much nore wi dely used.

Furt her, crack can easily be broken down and packaged into small and i nexpensive
gquantities for distribution, sonetinmes as little as single dose quantities for just a
few dollars, making it particularly attractive to sonme of the nore vul nerabl e nenbers
of our society.

As Professor Randall Kennedy has noted, because it is relatively inexpensive, crack has
had the dubi ous achi evenrent that it hel ped tremendously to denocratize cocai ne use.
Crack deal ers have fulfilled its prom se by marketing it to these vul nerabl e groups.
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Additionally, the open air street markets and crack houses used for the distribution of
crack cocaine contribute heavily to the deterioration of nei ghborhoods and conmunities.
Both the scale of marketing and its open and notorious nature enable many who woul d not
previously have had access to cocai ne powder to purchase, use, and becone addicted to
crack cocai ne.

The present crack nmarket is associated with violent crime to a greater extent than that
of cocai ne powder. Crack offenders are nore frequently associated with weapons use than
powder cocai ne offenders. For exanple, in the year 2000 weapons were involved in
approxi mately 10.6 percent of federal powder convictions and 21 percent of federa

crack convictions. Federal crack offenses are also nore frequently associated with

vi ol ence and bodily injury than powder offenses.

Al t hough the commi ssion has proposed separate enhancenent for offenders who enpl oy
weapons, vVviolence by offenders thenselves is only a portion of the crinme that crack
causes and thus would not reflect the dangers and the true nature of the use and
distribution of this drug. Crack is linked to robbery and assault by custoners seeking
to finance their habit. Crack is strongly linked to prostitution as well. In one recent
study, alnmost 87 percent of wonmen surveyed were not involved in prostitution in the
year before starting crack use. And fully one third became involved in prostitution in
the year after they began to use crack. Wnen who were already involved in prostitution
dramatically increased their involvenment with rates nearly four tinmes higher than

bef ore begi nning crack use. And because of the incidents of prostitution anong crack
users to finance their habit, crack cocai ne snokers have been found to have rates of
H V I nfection as high as those anong |V drug users.

Anot her recent study found that wonmen who use crack cocai ne had much hi gher than
average rates of victimzation than women who did not. Anong an OChio sanple that |
would like to bring to the commi ssion's attention, a sanple of 171 adult femal e crack
users, 62 percent had been physically attacked since the onset of crack use. Rape was
reported by 32 percent of the women since they began using crack. And anong these, 83
percent reported being high on crack when the rape occurred as were an estimate 57
percent of the perpetrators.

These and many other statistics and studies tell the story of the devastation that
cocai ne and crack cocaine specifically bring to the nation, especially its mnority
communi ties. Lowering crack penalties would sinply send the wong nessage. The message
that we care nore about crack deal ers than we do about the people and the comrunities
victim zed by crack. That is something we sinply cannot support.

Further, lowering crack penalties is inconsistent with a rejuvenated national fight
against illegal drug use. As we indicate in the national drug strategy, effective drug
control policy reduced to its barest essentials has two el ements. One, nodifying

i ndi vi dual behavi or to di scourage and reduce drug use and addiction, and, two,

di srupting the market for illegal drugs. We think | owering crack penalties fails on
bot h counts.
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Now, we recogni ze that this conm ssion and others have expressed legitimte and strong
concerns that the current federal cocaine sentencing policy tacitly directs federa
enforcenent resources toward | ower level drug traffickers. Wth this in mnd today the
Attorney General announced a new federal drug enforcenment strategy that seeks to
identify and target the npbst significant drug and noney | aundering organi zations
operating across the country for federal investigation and prosecution.

And as part of this strategy, | will personally be coordinating all of the departnent's
drug enforcenent efforts which will place increased enphasis on intelligence based
targeting to reach the nmost significant drug trafficking organizations. W think that
this new strategy, together with existing sentencing nechani sns, such as the safety

val ve and substantial assistance departures, will go a |long way towards addressing the
concerns over |low | evel offenders and federal drug sentencing policy.

If the comm ssion decides to anend the penalty structure for crack and powder cocai ne,
we strongly urge you to nake only recomendati ons to Congress and not to issue
gui del i nes anendnments. By issuing guidelines the conmmi ssion would, we believe,

ef fectively decouple the guidelines fromthe mandatory m ni muns passed by Congress.

The Departnent of Justice opposes and has historically opposed departing fromthe
penalty scheme established by Congress for two principal reasons. First, a sentencing
system consi sting of guidelines that are inconsistent with federal statutes could
produce potentially a rash of sentences providing a 10 year sentence under the
mandatory m ni num statute for a defendant who trafficked in 50 grams of crack, while
providing a far | esser sentence for an individual who trafficked in a 1/100th of a gram
| ess.

Such a systemwould fail to honor the congressional mandate set forth in the
comri ssion's organic statute to avoid unwarranted disparities anong defendants with
simlar records.

Second and nore fundanmental |y, decoupling would disregard Congress' express w shes. The
current mandatory mnimuns are the |law of the land. The conm ssion should not ignore
the law and inpose its own will in the face of clear congressional action. By changing
the guidelines before any change in the existing provisions of Title 21, the comni ssion
woul d be doing just that, ignoring the existing | aw

In our constitutional system we believe the sentencing comm ssion exists to effectuate
the express will of Congress. The Supreme Court's decision uphol ding the
constitutionality of the Sentencing Reform Act is fundanentally prem sed on the belief
that Congress had appropriately dealt with the comm ssion and set forth the

comm ssion's discretion.

As the court noted in Estrata, Congress instructed the comm ssion that these sentencing
ranges nust be consistent with pertinent provisions of Title 18 of the U S. Crinina
Code. W believe it would be wong to depart fromthat understanding.
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We appreciate the chance to share our views with the comr ssion. W think the

commi ssion shoul d be guided by the words of President Bush. And I'd like to read them
to you. "We nust reduce drug use for one great noral reason. Over tinme drugs rob men,
wonen, and children of their dignity and of their character. Illegal drugs are the
enen es of anbition and hope. When we fight against drugs, we fight for the souls of
our fellow Americans."

Thank you so much for allowing ne to present that opening statement. And | will be
pl eased to try and answer any questions that you nay have.

CHAl RMAN MURPHY: |'m sure that there will be some. Professor O Neill?

COW SSI ONER O NEI LL: Deputy Thonpson, | just would first |like to take a nonent to
thank you and the Departnent of Justice for com ng here and representing the departnent
and testifying for us today. And | also would like to thank the great work that the
Bureau of Statistics and the National Institutes of Justice and also the Executive
Ofice of the U.S. Attorneys have done both in providing the conm ssion and al so nme
personally with inportant statistics fromthe departnent. It's been very hel pful not
only in this, in dealing with the whole crack powder cocaine issue but also many of the
ot her sentencing guidelines issues that we've been dealing wth.

One of the things that interests nme about your testinmony fromthe beginning is that you
seem to suggest that if we are going to change, if we're going to make any changes, to
do it by recommendation, that perhaps we ought to consider raising the powder

penalties. Is it the Departnment of Justice's position that current powder penalties for
powder cocaine are sinply too low? And if so, what evidence do we have that we need to
rai se penalties to achieve some of the ains of deterrence and retribution that 18 USC
3553 and the other congressional sentencing statutes set forth?

MR, THOWPSON: |'m not aware of any specific information that we have regarding the fact
that the existing powder penalties are too |low. What | was suggesting that if you
wanted to address the concern that some have expressed with respect to the disparity
bet ween crack cocai ne and powder cocai ne, what we woul d suggest that the way to do that
woul d be to increase the powder penalties as opposed to | ower the crack penalty.

COW SSI ONER O NEI LL: Does the Departnent consider the nmere fact that there is a

di screpancy or a differentiation between crack and powder that the appearance of that
has been sonething that, you know, some various groups has suggested is a problem
because it affects the appearance of justice--does the Departnent consider that to be a
problemin and of itself?

MR. THOMPSON: Professor, | do not believe that the Departnment considers that to be a
problemat all. In fact, after undertaking a very extensive and intensive interna
study on this issue, we have certainly conme to the conclusion, and | have conme to this
concl usi on personally too, that the existing guideline treatment for crack cocaine is
appropriate given the nature of that substance, given the enornous victimzation
consequences to the use of this drug, the consequences it has on the quality of |ife of
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the comunities in which a lot of the users and distributors operate. W submt that
the existing guidelines are appropriate.

COW SSI ONER O NEI LL: Even so, | nean, even recognizing all the harmthat's invol ved
and even if we give you the fact that crack is associated with greater violence,

greater addiction, that it has nore of an inpact on the conmunity, is it 100 tines
greater than powder cocaine, at least in the way the current ratios are set up
regardl ess of what actual inpact that they may have when prosecutors actually prosecute
out cases? As a policy nmaker, that's obviously one of the things that we have to
struggle with.

MR. THOWPSON: And | understand that. And as we have | ooked at the actual difference,
the actual disparity, it's not 100 tines. There's not 100 tinmes disparity between the
crack cocai ne and the power cocaine. It's something a lot less than that. | don't
recall the specific statistic, but it's in my formal testinony. So | think to say that
there's a 100 tines disparity or 100 disparity is not accurate.

And we believe, again, given the information that we' ve exanm ned and revi ewed the
information that's before us, we believe the appropriate way to handle this is to keep
the guideline levels as they are now And as | mentioned in ny testinony just recently,
that we redepl oy our resources and our effort with respect to drug trafficking and

distribution. And | think that will answer some of the what | would call legitimte
concerns, | will say they are legitimte concerns with respect to the appearance that
this disparity or so-called disparity mght present. | think that that is the better

way to deal with that issue as opposed to lowering the crack penalty, Professor

CHAI RMAN MURPHY: Judge Kendall has asked for the floor

COW SSI ONER KENDALL: | just had a couple of questions.

MR. THOMPSON: Yes, sir, Judge.

COW SSI ONER KENDALL: Is the Administration's position fromreading this, | want to
make sure |'m understandi ng, that crack cocai ne should be puni shed nore harshly than
powder cocai ne?

MR, THOMPSON: It's our position that the sentencing |evels and guidelines should stay
as they are. There are sone--1 don't want to avoid your question directly, but there
are sone- -

COWVM SSI ONER KENDALL: No, neither do |

[ Laughter.]

MR, THOMPSON: But I'Ill have to answer it first. There are sone, | think, very, very
di sturbing enpirical data regarding the use of crack cocaine, the inmpact it has on the
community, the surrounding community, with respect to the person who uses it and how
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that affects his or her conduct. There is also sonme | think very disturbing data

think with respect to the consequences of trafficking in crack cocaine with respect to
i ncreased crime, increased nurder, the effect it has on prostitution, the effect it has
on the victim zation of wonen. Those are, | think, very, very disturbing statistics.

And to the extent that we have the disparity that we have today, | do not think it's
i nappropriate, given those consequences, Judge, that affect the quality of life in
those communities in which the crack use and distribution seemto be flourishing.

COW SSI ONER KENDALL: Woul d that be, yes, that you believe that it should be treated
harsher than the powder?

MR. THOMPSON: To the extent that the guidelines treat it nmore harsh today, then yes.

COW SSI ONER KENDALL: Well, a prior witness quoted the President, let nme quote that was
said in January 2001 by President Bush that in tal king about the crack disparity, "It
ought to be addressed by nmaking sure that powder cocaine and the crack cocaine
penalties are the sane.”

Is that no longer the Admnistration's position, they shouldn't be the sane?

MR. THOWMPSON: As | understand what the President said, he was tal king about equalizing
penalties, not the triggers for the mandatory mni muns. And what we--not the triggers
for the mandatory mni nums. And what we woul d suggest is that if you are concerned
about the disparities fromthe standpoint of recommendati ons, then the way to address
that, we would prefer, is to increase the penalties for powder cocai ne, Judge

COW SSI ONER KENDALL: Let nme just say, so the record is clear on this, | happen to be

one who agrees that--and | don't, |'m not bashful about saying it, that from everything
|'ve been able to read and study, crack cocai ne does present nore societal harmthan
powder cocai ne does and shoul d be punished nore harshly. However, |'mnot at al

convinced it's 100 tines nore serious.

G ven that, coupled with what everyone tells us is the w despread perception, rightly
or wongly, in the black comunity--and this cones from Bl ack Congressi onal Caucus,
fromthe Leadership Conference on Civil Rights, that rightly or wongly there is a
perception that the current penalty structure anobunts to enshrined institutional racism
given that some of us are fornmer judge and judges that, you know, the appearance of

i mpropriety or the appearance of unfairness can be as bad as the reality of it.

G ven this perception, how do we address that perception to an entire segnment of our
soci ety who has at least a historic distrust and feeling that the crimnal justice
system has not always been totally fair with then? What do we do about it?

MR, THOVMPSON: | would |like to answer both parts of your comment and question.

First of all, | do not believe that the actual figures reflect that there is 100 times
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di sparity.
COW SSI ONER KENDALL: |Is that a consequence of prosecutorial decision?

MR. THOMPSON: Ampong ot her factors and enforcement patterns, etcetera. That's nunber
one.

And nunber two, | understand, | understand the criticismespecially anmong sonme in the
African-Anmerican conmmunity and sonme | eaders. What | would respectfully suggest is that
sonme of that criticismmay be msplaced. Some of that criticismnmay be inconplete,
because in ny considered judgnent it doesn't take into consideration the victinms, npst
of whom are African-Anerican al so.

And, Judge, | have been dealing with some of these issues for a great deal of ny life
too. And |'ve been active in a number of community organizations. | served as the

Chai rman of the Board of the Atlanta Urban League for two years. And | respect,

really respect--1"mnot trying to say that these concerns are not valid or legitimte.

| respect the concern that is expressed.

| would just submit that it's inconplete. We haven't | ooked at the victins and we
haven't | ooked at the quality of life in these conmunities. And | woul d suggest that
the way to deal with this issue is through the way we direct and depl oy our
prosecutorial and investigative resources. And we're not in favor of whol esale | ocking
up of young nmen, first tine offenders, with no prior history for a 5 year mandatory

m ni mum That's not what we want to do. And | woul d suggest that the better way to
handl e that is to deal with your enforcenment priorities, how-what kind of drug
enforcenent issues are you trying to target fromthe standpoint of federal resources.

However, if you do end up with an individual who is in the ambit of our current
trigger, and that individual, for exanple, has a prior or is an active drug trafficker,
if that individual refuses to cooperate with the | aw enforcenent authorities, if that

i ndi vi dual refuses to accept responsibility, if that individual through his or her past
conduct in the way they react to being caught trafficking in drugs, if they don't cone
within the anbit of the safety valve, then | would suggest that a severe puni shment for
them even if it represents a slight disparity fromthe powder cocaine, is appropriate.

COW SSI ONER KENDALL: One last, | only have one |last question and it's in response to
sonet hing that you said about the delinking of the penalties.

G ven that already there is a delinking fromthe mandatory m ni muns for other drugs,
for exanple, LSD, if we did do an anmendnent delinking fromthe mandatory m ni mum and
letting the mandatory mni num do what it does in the area of LSD, for exanple, function
as a trunp, how would we be violating the | aw as you seemto say?

MR, THOMPSON: | think that that's--the mandatory m ninumis congressionally nandated
and | woul d just suggest that that's sonething that Congress should deal with.
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And may | follow up?
COWM SSI ONER KENDALL: Sure.
MR. THOMPSON: Your point caused ne to think about another issue with respect to race.

We al ways have to be sensitive to these issues. And | understand that there are a great
deal of individuals in the African-Anerican comunity because that's the comrunity in
which | have lived all of my Iife have some concerns about |aw enforcenent. But there
are other disparities in the way we handl e and enforce our drugs. For exanple, with
respect to neth, 60 percent of all the defendants are white. Wth respect to LSD, 94
percent of the defendants are white.

Yes, we need to be concerned about these disparities. But | don't ook at the disparity
as it relates to crack cocaine and automatically junp to the conclusion that we are
operating a racist drug enforcenent system

COW SSI ONER KENDALL: | agree with you. |I'mjust saying that's the perception.

MR. THOVMPSON: | understand that.

COW SSI ONER KENDALL: And |'m saying that that's something that as policy nakers you
don't dismiss lightly, even if you think they' re dead w ong.

MR, THOWMPSON: And | would ask you to consider what |'ve infornmed the comm ssion today.
And that is that we would |ike to address that concern. We think the better way to do
it is through depl oynment of our prosecutorial and | aw enforcenent resources.

CHAI RMAN MURPHY: Everybody wants to have tinme to have a dial ogue with you.

We've got to give Sterling Johnson, Judge Johnson a chance here.

COVM SSI ONER JOHNSON: Wel come to the Sentencing Comm ssion.

MR. THOMPSON: Thank you, Judge Johnson.

COW SSI ONER JOHNSON: Who was mny col | eague before in another life in drug enforcenent
i ssues.

The disparity issue has been recogni zed by a | ot of people, and one of those persons is

Senat or Sessions. And he has a bill in, whether you like it or you don't like it. What
is the Adm nistration's position on his bill with respect to |lowering the penalty on
crack?

MR, THOMPSON: Judge Johnson, could you refresh nmy recollection as to exactly the
paranmeters of Senator Sessions bill?

COW SSI ONER JOHNSON: Instead of 100 to 1, 20 to 1. He also wants to raise the powder,
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wants to raise it up, but a little bit, yeah. But it's neither here nor there. But what
is the Adm nistration's position with respect to his bill?

MR, THOWPSON: Well, | haven't studied his bill and | appreciate you giving ne the
paraneters of it. And | couldn't say what the Admi nistration's position would be on
Senator Sessions' bill, all the provisions, but | would just say this, that with

respect to changing the triggers, the Adm nistration does not believe that that's
appropriate. W believe the better way to address the issue is that individuals |ike
Senat or Sessions and other people have legitimately raised is to deal with it through
our redepl oying our enforcement resources. We just do not believe that's the way to
handl e this issue.

CHAl RMAN MURPHY: What is that--just a question about redeploynent. The nedia indicates

that a | ot of federal |aw enforcenent has to now be targeted to terrorism And | won't

go into any of the details that |'ve heard. But does that nean that there will be fewer
resources available to redeploy on drug policy issues?

MR. THOWMPSON: Certainly in the short termthere has been a certain dimnution in our
avail abl e resources both in the FBI and Customs and for DEA. But in the long term we
will get those resources back. This is an inportant issue for the President. It's an
important priority for the Attorney General. This is one of our top | aw enforcenent
priorities to effectively, and we think and we believe, nore smartly deal with the
supply side of this inportant problem And as we get all the | aw enforcenent resources
back to the original efforts that they were designed to do, then we will redeploy them
and go after the organizations, the | eaders in the organi zations, try to go after the
finances. And we think that's the better use of federal resources. We don't want to, as
| said before, we don't think that it's appropriate to target low level, first tine

of fenders. That's not what we need to be doing fromthe use of our federal resources.

COW SSI ONER CASTI LLO: Deputy Attorney Thonpson, you nentioned prosecution and not
dependence, does the Adm nistration have any opinion as to how the crack drug conpares
to meth? Do they have any opinion on that at all?

MR, THOWMPSON: |'mjust sinmply not famliar with that conparison, sir.

COWM SSI ONER CASTI LLO We don't understand that when it comes to this ratio, this
is--in the first Adm nistration has just said 100 to 1, everything's fine. You
understand that reasonable mnds can differ on that. And we're going into this again.
The commi ssion before in 1995 studied this, in 1997 studied this. Qur view in | ooking
at some of the victinization studies that you nentioned, sone of them which predate the
1995 report, the 1997 report, and al so predate drug Czar MCaffrey's opinion, Attorney
General Reno's position, the Crimnal Law Commttee, the U S. Probation Oficers, they
all disagree with the 100 to 1 ratio.

And in light of all that, the Adnministration still believes that the current drug
penalties are, in fact, appropriate?
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MR. THOWMPSON: | have a response on two |evels.
COWM SSI ONER CASTILLO  Sure.

MR. THOMPSON: First of all, we don't accept that it's a 100 to 1 disparity. If you | ook
at the actual data, the disparity is a great deal |ess.

COW SSI ONER CASTILLGO You' re saying the actual sentences?

MR, THOWMPSON: Exactly.

COWM SSI ONER CASTILLO:  Okay.

MR. THOWMPSON: | think that's what you should be I ooking at. So that's number one.

And nunber two, we think especially given the times that we are--and the denpnstrated
link between drug trafficking and terrorism we think we would be sending absolutely
the wong nessage to the Anerican people, but nmore inportantly with respect to crack we
woul d be sending the wong nessage to the victinms of crack use and crack trafficking.
CHAI RMAN MURPHY: Conmi ssi oner Steer?

COW SSI ONER STEER: |1'1l defer to being on a tighter schedul e.

CHAI RMAN MURPHY: Oh, that's right.

Judge Sessions?

COW SSI ONER SESSI ONS: Thank you very for coning.

MR. THOWMPSON: Thank you.

COW SSI ONER SESSI ONS:  You tal ked about the need to really follow the direction of
Congress and respect what Congress has expressed to us.

MR. THOWPSON: Yes, sir.

COW SSI ONER SESSI ONS: And | agree with that conpletely. We go back to the begi nnings
of the mandatory mni nmuns, Congress said that when we apply mandatory m ni nunms, they

shoul d be applied, take the 5 year mandatory mininumto essentially md | evel dealers,
not the street |evel dealer.

MR. THOWPSON: Yes, sir.

COW SSI ONER SESSI ONS: That often tinmes you see in crack cases. So that Congress has,
in fact, expressed this intention that md | evel dealers should get 5 year mandatory
m ni mum as a general matter, and high | evel dealers should be getting a 10 year
mandat ory mninum So that when you transfer that concept that Congress gave us to
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crack cocaine, would you say that a person who deals or for that matter possesses 5
grams is necessarily called a md |level dealer or is at sone higher figure |like 25
granms or 40 grans or 50 granms? So if you're actually trying to foll ow what Congress has
said, we need to figure out where the md level dealer is. And is it in your view5
grans?

MR, THOMPSON: | certainly don't think it's 25 grans. Based on what | understand is the
transl ati on between a gram and the dose, 5 grans of crack represents between 10 to 50

doses of crack. To me, and based upon my understanding, that is indicative of a md

| evel dealer, especially at the 50 dose level. And | think that's entirely consistent

with the congressional mandate in terms of the mandatory m ni num

CHAI RMAN MURPHY: Conmmi ssi oner Steer?

COW SSI ONER STEER: I n 1986 Congress established the mandatory mini muns for crack
cocai ne and nost of the other street drugs. O course, there were not yet any
sentencing guidelines in effect. But you were starting to help us wite them and
appeared at one of our regional hearings in Atlanta. \Wen Congress had a, I'Il call it
a bundl e of concerns about crack cocaine, they took all of those things into account,t
he collateral violence and the greater victimmess, the marketability to young peopl e,
the whol e host of concerns, and rolled theminto these mandatory m ni mum quantity
ratios. And that, it seens to ne, was quite appropriate for Congress to do at the tine.

Now, of course, we have the sentencing guidelines. And we can take sonme of the factors
that are concern about crack and nore likely to be a concern |Iike weapon use and
possession into account directly in the guideline structure. W have been tal ki ng about
ways of doing that in an enhanced fashion. | note fromyour testinony that that
approach, whatever merit it may have, can never be perfect. But it can go further, we

t hi nk, than what we have done.

Why is not that concept of nowtrying to take sonme of those factors into account
directly in the guidelines and unbundle thema little bit, at |least partially, from
what we have put into that, that mandatory mnimum quantity ratio, why is that not in
your enlightened and fair sentencing policy in trying to assunme that the nmandatory

m ni mum appropriately reflects all of these factors?

MR, THOMPSON: | think it's appropriate to take into consideration those enhancenments.
As | nentioned in my testinmony, we believe that that sinply doesn't reflect all the
system ¢ consequences that flow fromcrack trafficking. And therefore, because it
doesn't reflect | guess | would call it sone of the upstream consequences, al npbst

al ways very negative, we would suggest that it's not appropriate at this point in tine,
especially at this point in time to change the triggers or any way | ower the penalties
for crack cocaine. It just doesn't reflect all the consequences in our judgnent.

COW SSIONER O NEILL: | think it's terrific that the Departnment is considering
redeploying its efforts in terns of how it plans on fighting drugs. |I think for a |ong
time | think we had a chance to have this discussion with Attorney General Reno as wel
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about whet her or not there should be national prosecutorial declaration policies or
whet her there should be just sort of general guidelines with prosecutors offices

t hroughout the country given the fact that our individual circunstances and
jurisdictions change and that the federal laws ultimately don't. And obviously the
Federal Government with scarce resources has to have priorities and has to deci de what
its priorities are.

Just a couple of things that | would ask about with respect to your testinony and
sonet hi ng you menti oned here, and also with respect to the redepl oynent issue. Wth
respect to redeploynent and also with this issue about in fact the way the guidelines
actually work, is that it's only about | think 2 1/2 times or 2.9 times, you know, nore
severe in terns of the penalties for crack, vis-a-vie the penalties for cocai ne powder,
where the rubber neets the road, where the prosecutions actually occur in terms of what
actually happens to the defendants. Could that, in fact, reflect some sort of an
under st andi ng based upon prosecutors in the field and defense attorneys and judges that
the penalties as set up in the guidelines and as set up even in the statutes with
respect to the mandatory mninmumterns, frankly are out of whack? And this is in part a
response to the field to try to bring penalties and people, at |east perceived to be,
not entirely appropriate to try to bring those penalties nore in line with what reality
is. Because even | ooking at the individual systemic harmthat's occurring, part of the
difficulty is that | think there's not probably a di sagreenent even in the

def ense--wel |, maybe, | don't know -1 was going to say even the Defense Bar, that drug
use is a terrible plight on society. And that there's no doubt that it has enornous
consequences for comunities.

But ultimtely, of course, with respect to the Sentencing Comm ssion, what prosecutors
do and what individual defense attorneys do, are representing individual clients based
upon their culpability for their specific actions. It's difficult to hold them
responsi ble for the larger societal consequences of untoward conduct. We all just have
to figure out what we're trying to sort of struggle with here is to determ ne what's
the appropriate quantum of puni shment for an individual who gets caught up in the
crimnal justice system who chooses to violate the law. And what's that appropriate
rati o | ooking at crack versus powder versus narijuana versus nethanphetam ne? Is it
really the case that this 100 to 1 ratio is appropriate? Can we, given the existence of
mandatory mninmuns, really use the offense ultimately to affect the final penalties
because of the way the mandatory mninmuns trunp those penalties? Perhaps if the
department supported us on getting rid of sone of the mandatory m ni nuns, and that

m ght be nore hel pful in sone of the circunstances.

But | ooking at the way the penalties are actually nmeted out, at |east consider the fact
that perhaps this is a reflection of the field in looking at a problemw th the
penalties as they currently exist and a way of ameliorating those penalties where the
rubber actually meets the road.

MR. THOMPSON:. That's an interesting question. And | don't know whether that's the
product of sonme infornmal--
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COVWM SSI ONER O NEI LL: | don't know either

MR, THOWMPSON: | will tell you this. After talking to several U S. Attorneys and severa
Assistant U S. Attorneys who, none of whom | talked to would support |owering the crack
penalty, one of the things they are concerned about in terns of the way this actually
operates in the field is that to increase the trigger and actually have a negative

ef fect on | aw enforcenent because it would reduce the ability of some defendants to
cooperate. In other words, there would be no reason to cooperate. COVM SSI ONER O NEI LL
Do we have enpirical evidence on that? Because it's sonething we obviously hear

anecdotally quite a bit. And | just, | would love to see it.
MR, THOWMPSON: |'m not aware of--we nay have it. |I'm not aware of any, but | can tel
you that that's what | get a lot in terns of anecdotal information when | talk to

United States Attorneys and Assistant United States Attorneys who are doing drug
enforcenment work full tinme.

CHAI RMAN MURPHY: | know Judge Kendall says he has just one little bitsy question, but
I"'mreally worri ed because Judge Lake has been waiting for half an hour. And he was on

our screen and he stepped aside, | think. He's back in Texas where he had a trial. And
he's going to testify on behalf of the Judicial Conference. So this little bitsy
guestion on that will have to be the |ast one.

COW SSI ONER KENDALL: Wth regard to the announcenent today, and | assume it will be in
your press release, sonething with regard to this new policy initiative.

MR. THOWPSON: Yes, sir.

COW SSI ONER KENDALL: W Il it be batched with a national declination policy that nmakes
sure that the local case agent, the local AUSA out in the hinterlands aren't doing
their own thing and are continuing for statistical reasons, to focus their
prosecutorial efforts on |ow |l evel dealers?

MR. THOMPSON: That's a good questi on.

We have no plans to have a national declination policy. But | can tell you that what we
are going to do is closely nmonitor our drug enforcenent efforts. Each of the nine

regi ons, the OCDETF, Organized Crime Drug Enforcenent Task Force Regions are being
required to submt plans, to submt targets. This information will be closely
nonitored. I'ma little concerned about some kind of national declination policy
because things vary fromregion to region and locality to locality. But we are going to
closely nmonitor our drug enforcenent efforts to make certain they are consistent with
the Attorney General's directive. We're certainly going to do that.

CHAI RMVAN MURPHY: Well, | would just like to in closing, Deputy Thonpson, again thank
you for comng. And | want to assure you that we take our responsibilities under
sentencing reformact very seriously. And as you know, we have been studying the data
and research all year and we are going to study the position papers and your underlying
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statenments very carefully and give it consideration. And it's been very hel pful to be
able to talk with you about it today.

MR. THOMPSON: Thank you so nuch for allow ng us the opportunity to address the
comm ssion. And | want you to know that both the Attorney General and | appreciate and
respect the very inportant and hard work you're doing.

CHAI RMAN MURPHY: Thank you.

MR, THOMPSON: Thank you.

CHAI RMAN MURPHY: Judge Lake, can you hear?
JUDGE LAKE: Yes, | certainly can hear

CHAl RMAN MURPHY: Okay. Judge Sessions is sitting on the second circuit tonorrow and he
has to | eave for New York. It's nothing personal

COW SSI ONER SESSI ONS: Woul d you tell himto not hold it against me that I'mgoing to
be on the Court of Appeals?

JUDGE LAKE: Just give deference to the last decision of the district judges.
COW SSI ONER SESSI ONS: Absol utely. Thank you, Sim

CHAI RMAN MURPHY: We understand that you're in trial and we appreciate your willingness
to appear for our hearing. It's too bad that you aren't here, because we would love to
be able to have you in person. And we've gotten your statenent. W' ve had a chance to
read that. But as always, we're very interested in what the crimnal |law commttee and
your subcommittee would have to say on issues of inportance.

JUDGE LAKE: Thank you, Chairman Murphy, for allowing me to participate by video. I'min
the m dst of a longstanding patent trial, and | can assure you |'d rather be with you
than be in this trial. But nevertheless, | wanted to express the views of the Crim nal
Law Conmi ttee.

"' m not going to bel abor the views that we've already submitted in witing. | knowit's
an hour later there than it is here. | wanted to comrent on a proposed anendnent change
that | received after we submtted the witten comment. |'mreferring to the proposed
amendrment on discharge terns of inprisonment which | received |late | ast week. And |
have a coment and then a question if it would be appropriate to address that matter.

CHAI RMAN MURPHY: Go ahead.

JUDGE LAKE: The policy statement which appears in Section 5(g)1.3(b)(2) Iooks fine.
That's something that | think | can speak for the entire conmttee that we woul d
support. | think it acconplishes the objective that we set out in Judge WIKkins' letter
to you | ast Decenber.
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But | have a question about what | understand the change to be in (b)(1)(A). And in
particular |I'm concerned about the | anguage that says the court should adjust the
sentence for any period of inprisonment already served as a result of the conduct fully
taken into account in determning the offense level for the instant offense if the
court determ nes that such period of inprisonment will not be credited to the federa
sentence by the Bureau of Prisons.

That appears to be new | anguage. And |I'm wonderi ng what the basis for that change is.

COW SSI ONER STEER: Actually, Judge, | think it's sinmply nmoving | anguage that is now in
the commentary up in the guidelines.

JUDGE LAKE: All right. Well, that--1'mconcerned about the ability of probation
officers in district courts to know whether at time of sentencing the Bureau of Prisons
will take that into effect, has taken into effect. |, |like many other district judges,

receive a lot of mail fromthe guests of the Bureau of Prisons. They frequently
conplain that the Bureau of Prisons has not calculated the sentence as they understood
the district judge's to have sentenced them And froma practical standpoint, even if
it's merely shifting | anguage fromthe commentary to the guidelines thenselves, | just
am concerned that this | anguage m ght precipitate nore correspondence from sentenced
of fenders and nmake the job nmore difficult for those of us, probation officers
departnments and on the federal bench who have to apply this new | anguage.

CHAl RMAN MURPHY: Well, we aren't set up really to--we discussed this a little bit today
and we can talk about it again tonorrow at our neeting. We thank you for raising the
guesti on.

JUDGE LAKE: All right. | don't have any additional conments, other than those |I have
al ready expressed in witing. |I'd be glad to answer any questions or--either
precipitated by my cooments today or any questions you may have about our written
subm ssion or any other matter that you nay wi sh to ask ne about. Obviously, | cannot
give you the infornmed view of the entire commttee, but | can give you ny view as an
i ndi vidual and their representative.

CHAI RMAN MURPHY: Well, as you know, the focus of our hearing today and al so on nost of
the hearing we had in February is on the cocaine policy. And we nade two types of
comrents about that. One related to, you nmight say a substantive coment about what a
change m ght consist of. And then the other was you night say a procedural point about
whet her the comm ssion shoul d nake a reconmendati on or promrul gate a gui deline.

I wonder if you could just give us your views both about--the reason that we're running
late is because the Departnment of Justice and the Admi nistration have come out with
their position on this. And we just received witten testinmony today and Deputy
Attorney CGeneral Thonpson cane to talk with us. And so it was our first chance to have
any little dialogue on that. And you haven't had the benefit of seeing that witten
document .
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But while all of that is still fresh in our mnds, if you could tell us the cormmittee's
positi on about whether the crack | evels are appropriate in your conmttee's view and
about your position on cocai ne?

JUDGE LAKE: | think the conmttee, as we said, strongly endorses dramatically | owering
the current 100 to 1 crack to powder cocaine ratio without increasing the guidelines
for powder cocaine. | did listen to the question and answer part of the previous

presentation fromthe Justice Departnent.

As you know, the Crim nal Law Conmittee is not in a position to conduct studies and
suggest what the correct ratio should be. But | think every menber of our commttee,
wi thout regard to their background, feel that the current ratio too severely punishes
def endants who are responsi ble for crack cocai ne.

To follow up on sonething the previous speaker mentioned, the disparity is anmeliorated
to a great degree, | think, because of the way, at least in nmy district, prosecutors
deci de which type of crack cocaine offender to indict. | don't think in alnpost 14 years
on the bench |'ve ever sentenced a defendant for possession with intent to distribute
or conspiracy with intention to distribute crack cocaine who was in crimnal history
category one. The typical offender | see has been through the state systemtwo or three
times for selling drugs and is ultimtely referred to the federal system and is not
sonme first tinme street level dealer. He is a third or fourth time street |evel dealer.

So | share sonme of the previous speaker's views. But in the real world, the guidelines
do not, as applied are not as harsh as they appear on paper. Nevertheless, | also share
the commi ssion's concerns, as indicated in the proposed anmendnents, that this is
neverthel ess a stark ratio and that perhaps the anti social conduct associated with the
sal e of crack cocaine could be addressed by guideline amendnents increasing the offense
I evel for that anti social conduct, while perhaps |lowering these 100 to 1 crack cocai ne
going to powder cocaine ratio.

I's ny answer responsive to your question?

CHAI RMAN MURPHY: Yes. Thank you for that. And if you could al so address the other part
of your comrents to the issue about whether we should promul gate an anendment or
whet her we shoul d make a recommendati on about an anendnent.

| think your coomittee may not have been unani nbus on that point, but--

JUDGE LAKE: Well, the witten materials we filed represented unani nous views of the
comrittee. There were sonme on the conm ttee who believed that the perceived disparity
is so great that the commr ssion should pronul gate amendments notwi t hstandi ng the
enornous cliffs that would be created whether or not statutory change is nade at the
same tine.

| think the comm ttee unani nously agrees that we recogni ze these enormous cliffs and
that we would prefer that the comm ssion and Congress act at the sane tine so you don't
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have the effect of guideline amendments that would apply at a certain level, and then
you face a huge cliff because you' ve gotten to the statutory mninumeither at the 5 or
10 year statutory mninum So we would like in a perfect world to see Congress act and
the commission act in concert with one another.

COW SSI ONER STEER: Judge Lake, let me ask you if you would turn to the sentencing
alternatives issues that your committee reviewed and kindly provided some gui dance on.

As you recall last year your committee worked with us and we promulgated a revision to
the, what we're calling the white collar guidelines for fraud, theft, and so forth. W
i ncreased penalties at the top end and we decreased them sone at the | ower end.

Now, the break point was about $70,000, all that we decreased above, we increased. On
the heels of that we've got sonme proposals here that would allow a greater use of hone
detention. And the question is, should it be all home detention or a m x of hone
detention and sonething else, either prison or comunity confinenent.

And these alternatives basically would--the break point there depends on the type of

of fense. But basically for fraud it's $120,000, for tax evasion it's about $70,000, for
price fixing, antitrust volune conmerce was 6 1/4 mllion. Basically bel ow those

t hreshol ds under Option 1 basically we would be saying that these offenders do not have
to spend even one day in inprisonment or community confinenment. They can satisfy their
obligation entirely by staying at home on honme detention

| just wonder do you think that's ordinarily appropriate for these nore serious
of f enses?

JUDGE LAKE: No, certainly not. But Option 1 gives the sentencing judge the discretion
to make infornmed decisions anong different defendants. It doesn't say to us that you
nmust give home detention as a condition. | have seen defendants with a--who would fal
in a0 to 6 nonth guideline range who | have sentenced 6 nonths to jail because

beli eve that particul ar defendant deserved that sentence.

We favored Option 1 for two reasons. First, it sinplifies the current schene by
reduci ng one category. It nmerges, | believe, those B & C and elim nates a zone.
Speaking for nyself and many other district judges and probation officers,

under standi ng the discrete differences between zones B & C has al ways been difficult.
This elimnates one of those zones. It gives us discretion.

| realize that it also creates the possibility that a judge m ght abuse that discretion
in an individual case. Al | can tell you as menbers of nmy comrittee, all of whom are
judges, don't think they woul d abuse the discretion

Now, let nme also point out that Chairman WIkins strongly supports Option 2. And the
comrittee alternatively would support Option 2. But we, given our druthers, | think we
woul d prefer Option 1 because it gives us increased flexibility and it sinplifies the
gui del i nes.
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COW SSI ONER STEER: Thank you. It nmay be that this group will decide on Option 1 or see
if we--none of them But | guess for nyself, you know, | have to be concerned about the
institutional concern, you know, what's the role of the Sentencing Comm ssion in
setting sentencing policy. And it seens to me if we, if we all generally agree that a
strai ght home detention sentence is not ordinarily appropriate for that class of rather
serious offenders, and they're not all white collar. Sonme of themare, for exanple, a
reckl ess hom cide would be in that sane category, then the comm ssion, it seens to ne,
shoul d set the policy as to what's appropriate. That's sort of our job.

JUDGE LAKE: |I'mnot criticizing that. But | guess to use--1 think it was Comm ssioner
O Neill that used the term "rubber neets the road" as your previous test. As sonmeone
who is there and applies the rubber to the road, we get a lot of defendants who really
are not appropriate for anything other than honme confinement given the facts
surroundi ng the conm ssion of their crine.

| agree if we have a, a white collar crimnal who is a sophisticated person who
intentionally committed this crime, honme detention is not appropriate. W get a |ot of
peopl e who, for want of a better word, I'Il just call them abused bank teller syndrone,
these are generally wonmen working as bank tellers who steal noney from the banks, many
times over tine, either because they have a famly who cannot survive on the anount of
i ncome they have or nore commonly they're being abused by the man with whom they |ive.
And they steal because of--it's not always spousal, these are not always narriages, but
they are being abused by people and they steal noney from banks. | don't think in many
of these situations, even if they fall within zone C, that straight prison or prison
where you serve half your sentence is appropriate. | think in many of these cases, and
many of these are first tinme offenders, the appropriate sentence is to give them hone
confinenment so they can work and support their famlies and can be rehabilitated.
That's the type of decision we have to make as district judges who apply these

gui delines. W& have to be able to distinguish between people who are on paper fal
within the sane guideline range, but because of the facts of each individual case
shoul d be sentenced differently. That's why | favor Option 1, because it gives nme the
ability to do that w thout having to search for departure ground to nove the defendant
out of zone Cinto zone B

So, yes, there are certain people who clearly deserve sonething other than hone
confinenment as a special provision. There are others who woul d be appropriate for hone
confinenment. And | think these district judges would favor giving us the npst

di scretion we can have in order to determ ne who falls into which group. And | think
Option 1 gives us that discretion. And that's why we favor it.

COW SSI ONER STEER: Thank you very nuch for your comrents and for your analysis.
CHAI RMAN MURPHY: Are there any other questions?
[ No response.]

CHAI RMAN MURPHY: 1 think what you see is a sort of a worn out group of folks. W've
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been nmeeting all day and we always care a | ot about the conmittee's insights. So we
appreciate you. You nust be tired out too fromyour trial.

Thanks so nuch for nmeeting with us this afternoon. And we | ook forward to seeing you in
St. Louis.

JUDGE LAKE: Thank you again for allowing nme to participate in a video conference. Good
luck with these anendments. They're very inportant.

CHAI RMAN MURPHY: Thank you.

COW SSI ONER STEER: Good luck with your trial.

JUDGE LAKE: Thank you.

CHAI RMAN MURPHY: The neeting, the hearing is adjourned.

[ Wher eupon, at 5:30 p.m, the public hearing adjourned.]
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