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VOTING RIGHTS ACT: SECTION 203—
BILINGUAL ELECTION REQUIREMENTS
(Part I)

TUESDAY, NOVEMBER 8, 2005

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:04 p.m., in Room
2141, Rayburn House Office Building, the Honorable Steve Chabot
(Chair of the Subcommittee) presiding.

Mr. CHABOT. The Committee will come to order.

This is the Subcommittee on the Constitution of the Judiciary
Committee. I would like to welcome everyone for being here today.
This is the sixth in a series of hearings that the Committee is hold-
ing examining the impact and effectiveness of the Voting Rights
Act over the past 40 years.

Today and again tomorrow, this Committee will focus on section
203, the provision authorizing bilingual language assistance to
American citizens who are members of covered language minority
groups and who have limited English proficiency.

Section 203 has not been revisited by Congress since 1992 and,
like the sections that we have discussed in previous hearings, is set
to expire in 2007, unless reauthorized.

I'd like to take a moment again to thank my colleagues for the
time that they’'ve devoted to this issue. I also would like to thank
our witnesses for being here today. We have another expert panel.
We've been very fortunate thus far in these hearings that we have
had such experts, and we appreciate you all being here today.

The Voting Rights Act was enacted in 1965 in response to a his-
tory of racial discrimination against some of our Nation’s citizens.
In 1975, Congress expanded the Voting Rights Act to include sec-
tion 203 and its companion, section 4(f).

Section 203 requires certain jurisdictions to provide bilingual
election assistance—including notices, instructions, information,
and ballots—to citizens who are members of a designated language
minority group and who have limited English proficiency.

As cited in the 1975 House Report, section 203 was added in re-
sponse to “an extensive evidentiary record demonstrating the prev-
alence of voting discrimination and high illiteracy rates among lan-
guage minorities.” This record revealed that similar discrimination
patterns and practices that had been used to prevent African-
Americans from voting were being administered against Asian-
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Americans, American Indians, Native Alaskans, and citizens of
Hispanic origin. These citizens are more than likely to live in envi-
ronments in which the dominant language is other than English.

Section 203 breaks down these barriers by providing citizens in
a language minority group with the assistance necessary to partici-
pate in the political process.

Section 203 has enabled an increased number of minority citizens
to register and cast ballots, as revealed in the last Census and lat-
est election records. Section 203 has also been instrumental in in-
creasing the number of Federal, State, and local elected officials
who are of Asian-American, Hispanic, Native American, or Native
Alaskan descent.

Today’s hearing will focus on the impact that section 203 has had
on all citizens and on the electoral process, as well as examining
the continued need for section 203 in the future. We look forward
to hearing from our witnesses on this topic this afternoon. And I
now yield to the gentleman from New York, Mr. Nadler, the Rank-
ing Member, for the purpose of making an opening statement.

Mr. NADLER. Thank you, Mr. Chairman. Mr. Chairman, let me
begin by welcoming our witnesses today, especially my constituent
and neighbor, Margaret Fung, of the Asian American Legal De-
fense and Education Fund, who has really been in the forefront of
ensuring that all Americans are able to exercise the franchise.

Language barriers have long hindered the ability of American
citizens who are duly qualified to vote to exercise their franchise.
I hope we are beyond the point where anyone would seriously sug-
gest that any American citizen who is legally entitled to vote
should be denied that fundamental right.

There was a time when literacy tests were touted as a necessary
prerequisite for voting. No one today would try to defend that dis-
graceful practice.

I believe that in the future, language barriers that serve only to
exclude eligible voters from meaningful participation in our democ-
racy will be viewed retroactively in the same way as disgraceful
memories.

We are a nation of immigrants. Every group in its time was
abused and excluded because of different customs, because they
spoke different languages. And today, as in the past, those intent
on discrimination would explain that past generations of immi-
grants are somehow different and better than today’s immigrant
generation. That hasn’t changed.

Part of becoming an American is getting involved in our demo-
cratic system. It is the common values of freedom and democracy
that bind this nation together; not facility with the English lan-
guage. I defy anyone to tell me that my Russian constituents, or
my Chinese constituents, or my Latin American constituents aren’t
just as American as those of us whose families arrived here in ear-
lier generations and as our grandparents were.

These new Americans, if anything, may value the right to vote
more than some of those who were born here and could be tempted
to take this right for granted. We are strengthened as a nation by
doing all we can to help them participate fully in the life of our na-
tion.
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There are also native-born Americans who need protection under
section 203. Native Americans have a perhaps greater claim to
being American than anyone else in this country; yet their rights
at the polls have historically been abused.

The Puerto Rican voters in my city are native-born Americans,
but the common language of the Commonwealth is Spanish. The
Puerto Ricans, members of our society, serve in our military and
our Government and in business. They are no less American than
anyone else in this room.

Section 203 is an enforcement mechanism. I hope that our panel
will help enlighten us as to how the needs have changed over the
years, and how we can do more to ensure that all Americans can
exercise their vote in a meaningful manner.

I thank you, and I look forward to the testimony of the wit-
nesses. And I thank you, Mr. Chairman, and yield back.

Mr. CHABOT. Thank you very much. Would the gentleman from
Alabama, Mr. Bachus, like to make an opening statement?

Mr. BACHUS. I have no statement. I will just say that the right
to vote is actually the right to participate in our democracy. If you
take away the right to vote—and really, not only the vote, but to
have your vote counted—and you basically take away the ability to
participate in electing your Government and in policy decisions and
whatever. So I can’t think of anything more fundamental to a de-
mocracy than the right to vote is.

Mr. CHABOT. Thank you very much. The gentleman from Vir-
ginia, Mr. Scott, is recognized for 5 minutes.

Mr. ScOTT OF VIRGINIA. Thank you, Mr. Chairman. Mr. Chair-
man, in the 40 years since its passage, the Voting Rights Act has
guaranteed millions of minority voters the chance to have their
voices heard and their votes counted. The number of Black elected
officials has increased from just 300 nationwide in 1964 to over
9,100 today. Poll taxes, literacy tests, and other discriminatory bar-
riers that once closed the ballot box to Blacks and other minorities
have been dismantled.

The process also opened the political process for nearly 6,000
Latinos who now hold public office, including more than 250 who
serve at the State or Federal level.

Section 203 was added to the Voting Rights Act in 1975, and re-
quires certain jurisdictions to make language assistance available
at polling locations for citizens with limited English proficiency.
These provisions apply to four language groups. The community
with one of those language groups will qualify for language assist-
ance if more than 5 percent of the voting-age citizens in a jurisdic-
tion belong to a single language minority community and have lim-
ited English proficiency, or LEP, or more than 10,000 voting-age
citizens in a jurisdiction belong to a single language minority com-
munity and are LEP, and the illiteracy rate of the citizens in the
language minority is higher than the national illiteracy rate.

Registration and voting materials in all jurisdictions in all elec-
tions must be provided in the minority language, as well as in
English. All translation during all phases of the voting process,
from voter registration to voting, is also required. Jurisdictions are
permitted to target their language assistance to specific voting pre-
cincts or areas.
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It is crucial that everyone in our democracy have the right to
vote. Yet having the right legally is meaningless if certain groups
of people are unable to accurately cast their ballots at the poll.

Voters may be well informed about the issues and candidates,
but to make sure their vote is accurately counted, language assist-
ance is necessary in certain jurisdictions with concentrated popu-
lations of limited English-proficient voters.

Even though new citizens are required to speak English, they
still may not be sufficiently fluent to participate fully in the voting
process without this much needed assistance. Before the language
assistance provisions were added to the Voting Rights Act in 1975,
many Spanish-speaking American citizens did not register to vote
because they could not read the election materials or could not
communicate with poll workers. Language assistance has encour-
aged these and other citizens of different language minority groups
to register and vote and participate more fully in the election proc-
ess.

Language assistance is not costly. According to two separate
GAO studies, as well as independent research conducted by aca-
demic scholars, when implemented properly, language assistance
accounts for only a small fraction of total election costs. The most
recent studies show that compliance with section 203 accounts for
approximately 5 percent of total election costs.

Section 203 and other expiring provisions are essential to ensure
fairness in our election processes and equal opportunity for minori-
ties in American politics. It’s important that we work together to
strengthen this provision.

And I look forward to the testimony that will create the record
that we need to extend this provision. I yield back.

Mr. CHABOT. I thank the gentleman very much. And the gen-
tleman from Wisconsin, Mr. Green, is recognized, if he’d like to.

Mr. GREEN. I have no opening statement.

Mr. CHABOT. Okay. Mr. Jenkins, are you interested in making an
opening statement?

Mr. JENKINS. Not at this time.

Mr. CHABOT. Okay. The gentleman from North Carolina, Mr.
Watt, is recognized for 5 minutes.

Mr. WATT. Thank you, Mr. Chairman. I'll try not to take 5 min-
utes. I do want to thank the Chairman again for the series of hear-
ings, and thank the Chairman of the full Committee again for his
commitment to creating a record for reauthorization of the Voting
Rights Act provisions that are expiring.

One of those provisions is section 203, which imposes an obliga-
tion on certain States and political subdivisions to provide voting
materials and assistance in languages other than English. This re-
quirement applies to jurisdictions with significant language minor-
ity populations who are of limited English proficiency, or where the
illiteracy rate of that language minority is higher than the national
literacy average rate.

I know that our witnesses today will address the origin, oper-
ation, and costs of complying with section 203, as well as present
evidentiary materials to substantiate or refute the need for its con-
tinued use. However, I think it’s important to emphasize where
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section 203 fits into the Voting Rights Act and into our scheme of
democracy.

This is America. We are the most open country in the world, the
most diverse country in the world. Our population is multicultural,
consisting of people of various races, ethnicity, and national origin.
And while I can understand concerns raised by some that this pro-
vision might lead to “Balkanization” of America, I do not share that
view.

To the contrary, I believe that providing meaningful access to the
ballot for limited English proficient citizens can only enhance polit-
ical participation and incentivize hundreds of thousands of Ameri-
cans to engage more actively into the mainstream of society, while
retaining their cultural identities.

Without that access, scores of American citizens will continue to
feel alienated in the country they call home. It would be ironic if
during this time where we are pushing cultural tolerance and in-
clusion that we didn’t—if we didn’t extend this provision of the Vot-
ing Rights Act. Citizens of all language minority communities are
required to pay taxes, abide by the law, cooperate with law enforce-
ment; and many volunteer to serve in the military, notwith-
standing their ability to speak English, or speak English well.

Section 203 fosters civic responsibility by making the opportunity
to be heard by Government officials at all levels available to all
Americans, including those Americans who are distinguished only
by their inability to speak fluent English; not by their contributions
to, and sacrifices on behalf of, this country.

Section 203 completes the purpose of the Voting Rights Act to en-
sure full participation in the electoral process by any American,
without regard to race, ethnicity, or membership in a language mi-
nority group. It’s vital to our democracy that all our citizens who
shoulder the burdens of citizenship also share in the benefits of
citizenship on a non-discriminatory basis, and I believe that section
203 makes this possible.

I would just add, outside the framework of my prepared com-
ments, Mr. Chairman, that one of the wonderful things that I still
have posted in my home is the ballot that was used in the first
elections in South Africa. It wasn’t in different languages, but the
ballot had pictures of the people who were running for office and
the party symbols, for people who couldn’t read at all. It was to
give them the ability to be able to participate fully, as well as peo-
ple who could read.

And it just seems to me that this section 203 provision is of that
same kind of philosophy, to encourage participation, enhance par-
ticipation, allow people who may not have all of the conveniences
or skills of speaking English to participate fully. They are Amer-
ican citizens, they are United States citizens, and they should be
allowed to vote just like anybody else is.

So I encourage—appreciate the witnesses being here, and thank
the Chairman for this hearing, and yield back the balance of my
time.

Mr. CHABOT. The gentleman yields back. Mr. Feeney, I under-
stan?d you do not need to make an opening statement; is that cor-
rect?

Mr. FEENEY. Yes.
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Mr. CHABOT. Okay. Thank you. I would note the presence on the
panel here of three other distinguished Members of the House, al-
though the three are not Members of this particular Committee:
Mr. Honda from California, Ms. Sanchez from California, and Mr.
Scott from Georgia.

We've extended the privilege of giving each of these Members 5
minutes, which they can use for making an opening statement or
asking questions. It’s my understanding that Mr. Honda would
make an opening statement, and Ms. Sanchez and Mr. Scott would
use that time for questions. Is that correct?

Ms. SANCHEZ. [Nods affirmatively.]

Mr. ScoTT OF GEORGIA. Yes.

Mr. CHABOT. Okay. So Mr. Honda, you are recognized for the
purpose of making an opening statement. Better make it a good
one. [Laughter.]

Mr. HoNDA. Thank you, Mr. Chairman, and I appreciate this op-
portunity. Chairman, Ranking Member Nadler, and Members of
the Subcommittee, thank you for allowing me to make this opening
statement at this important hearing on the Voting Rights Act.

Earlier this year, I had the honor of being with our distinguished
colleague, Congressman John Lewis, and others in Alabama, to
commemorate the 40th anniversary of “Bloody Sunday.” On that
day in March 1965, on a bridge outside of Selma, Alabama, the
civil rights movement continued its unwavering steps forward.

Civil rights activists, led by Dr. King, took to the streets in a
peaceful protest for voting rights for African-Americans. They were
met with clubs and violence. The terrible event helped the Nation,
however, to understand what was at stake.

What were these non-violent activists seeking? We all know that
the cornerstone of our Government is based on the right to vote.
Voting is the most basic and vital tool Americans have to shape our
Government’s policies.

I'm here to underscore the point that the right to vote is keenly
felt by the Asian- and Pacific-American community. Chinese-Ameri-
cans could not vote until the Chinese Exclusion Acts of 1882 and
1892 were repealed in 1943. First-generation Japanese-Americans
could not vote until 1952, because of the racial restrictions con-
tained in a 1790 naturalization law.

We are here today reviewing section 203 of the Act, which has
been vital to the APIA community’s ability to participate in the
electoral process. Language-minority citizens were often denied
needed assistance at the polls. In the 1975 amendments to the Vot-
ing Rights Act, such an assistance became required in certain situ-
ations.

I'm looking forward to hearing from our distinguished panel
today. I am especially looking forward to the important testimony
from Margaret Fung, Executive Director of the Asian American
Legal Defense and Education Fund. The work of Ms. Fung and
AALDEF has been instrumental in increasing civic participation
among APIAs. The record of evidence established by AALDEF will
clearly show the importance of section 203 and related provisions.

And Mr. Chairman, since I don’t think I took 5 minutes yet, very
quickly, as Chairman of the Board of Supervisors of Santa Clara
County, we had the critical number of folks needed to have a Chi-
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nese ballot. And the young people used to complain that they had
to explain things to their parents for them to be able to vote with
some comprehension.

After we passed the bilingual ballot for Chinese in our county,
the participation of Chinese went up 11 percent. And the com-
plaints of the young people went up, also; because they said that
their parents didn’t need them any more for translation. And this
just depicts the importance of what I call inclusion; an inclusion
that allows all people with different language backgrounds who
want to participate as citizens in this country to perform—to have
a more perfect union; participate.

And so comprehension and knowledge are essential for an in-
formed decision. Whether you speak English fluently or not, if
you’re citizens, you should not be denied the ability to cast your
ballot with comprehension, with knowledge. I thank you, Mr.
Chairman.

Mr. CHABOT. Thank you very much. The gentleman’s time has
expired.

I'd like to introduce the panel at this time. Before I do that, I
would make note that, without objection, all Members will have 5
legislative days to submit additional materials for the record.

As I say, we have a very distinguished panel this afternoon. Our
first witness will be the Honorable Bradley J. Schlozman, the Act-
ing Attorney General for Civil Rights at the United States Depart-
ment of Justice. As the Acting Attorney General, Mr. Schlozman is
responsible for enforcing all Federal civil rights statutes, including
those that prohibit discrimination on the basis of race, sex, dis-
ability, religion, and nation of origin, in education, housing, credit,
public accommodation, voting, and certain federally funded and
conducted programs.

Prior to assuming his duties as Acting Attorney General, Mr.
Schlozman served as Deputy Assistant Attorney General, directing
supervising the Criminal, Voting, Employment, and Special Litiga-
tion Sections of the Civil Rights Division.

Mr. Schlozman is a former law clerk to Judge G. Thomas Van
Bebber, Chief U.S. District Judge for the District of Kansas; and
U.S. Circuit Judge Mary Beck Briscoe, of the U.S. Court of Appeals
for the Tenth Circuit.

We welcome you back this afternoon, Mr. Schlozman.

Our second witness will be Ms. Margaret Fung. Ms. Fung cur-
rently serves as the Executive Director of the Asian American
Legal Defense and Education Fund, AALDEF. In her work with
AALDEF, Ms. Fung has successfully defended the civil rights of
members of the Asian-American community nationwide in areas
such as housing, voting, and economic justice for workers.

In 1986, in Chinese Staff and Workers Association v. City of New
York, Ms. Fung successfully argued that the impact of new develop-
ment on low-income tenants and small businesses must be consid-
ered under State environmental laws.

In 1988, Ms. Fung organized AALDEF’s first exit poll of Asian-
American voters in New York City; and in 1992, testified before the
full House Judiciary Committee on the need to continue section
203.
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Ms. Fung also testified before the New York State Legislative
Taskforce for Demographic Research and Reapportionment in 2001,
presenting information on the dilutive impact that previous redis-
tricting plans had on language-minority voters.

Ms. Fung serves on the board of directors of the National Asian
Pacific American Legal Consortium, the National Association of
Public Interest Law, the National Committee on Responsive Phi-
lanthropy, and as an advisor in the rebuilding of the World Trade
Center. I welcome back Ms. Fung.

And our third witness will be Ms. Linda Chavez, President of
One Nation Indivisible. In addition to her work with One Nation
Indivisible, Ms. Chavez serves as President of the Center for Equal
Opportunity, is a Fox News political analyst, and hosts a nation-
ally-syndicated daily radio show on Liberty Broadcasting.

Ms. Chavez previously held a number of political appointments,
including Chairwoman of the National Commission on Migrant
Education, from 1988 to ’92; White House Director of Public Liai-
son, in 1985; staff director for the United States Commission on
Civil Rights, from 1983 to 1985; and was a member of the Adminis-
trative Conference of the United States, from 1984 to 1986.

Ms. Chavez is the author of a number of award-winning publica-
tions, including “Out of the Barrio: Toward a New Politics of His-
panic Assimilation,” and her memoir “An Unlikely Conservative:
The Transformation of an Ex-Liberal.” We welcome you here, Ms.
Chavez.

Our fourth and final witness will be Ms. Rebecca Vigil-Giron. Ms.
Vigil-Giron currently serves as the Secretary of State for the State
of New Mexico, the State’s Chief Election Officer; and is an ex offi-
cio member of the New Mexico Public Employees Retirement
Board. As Secretary of State and chief elections officer, she is the
highest-ranking elected Hispanic woman State official to currently
serve in the United States.

In addition, Ms. Vigil-Giron serves as President of the National
Association of Secretaries of State, where she has been a leader in
election reform.

Ms. Vigil-Giron played an instrumental role in the development
and enactment of the Help America Vote Act, HAVA; and is a
member of the U.S. Election Assistance Commission Standards
Board, and Board of Advisors, and EAC’s Working Group for State-
wide Data-Based Voter Registration Systems.

Ms. Vigil-Giron is the recipient of many honors and awards for
her work in Government. We welcome you here this afternoon, Ms.
Vigil-Giron.

And for those who may not have testified before the Committee,
we have what’s called the 5-minute rule. Each of you will have 5
minutes to testify. We have a lighting system: the green light will
be on for 4 minutes; the yellow light comes on, lets you know you
have 1 minute to wrap up; the red light comes on, and we’d appre-
ciate it if you’'d wrap up your testimony about that time, if at all
possible. I won’t gavel you down immediately. We'll give you a little
leeway, but we hope you’ll stay within the 5 minutes as much as
possible.
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It’s also the practice of this Committee to swear in all witnesses
appearing before it. So if you would, please rise and raise your
right hand.

[Witnesses sworn.]

Mr. CHABOT. All witnesses have indicated in the affirmative.

And we again welcome you here this afternoon. Mr. Schlozman,
we’ll begin with you. You're recognized for 5 minutes.

TESTIMONY OF BRADLEY J. SCHLOZMAN, ACTING ASSISTANT
ATTORNEY GENERAL, CIVIL RIGHTS DIVISION, U.S. DEPART-
MENT OF JUSTICE

Mr. ScHLOZMAN. Chairman Chabot, Ranking Member Nadler,
distinguished Members of the Subcommittee, thank you again for
the opportunity to appear before you today.

Let me say at the beginning that, as I underscored in my testi-
mony a couple of weeks ago, the President has directed the full
power and might of the Justice Department to enforcing the Voting
Rights Act and to preserving the integrity of our voting process.
The Administration continues to look forward to working with Con-
gress on the reauthorization of this important legislation.

It’s my privilege this morning to provide you with an overview
of the Justice Department’s enforcement of the language minority
provisions of the Voting Rights Act. The language minority provi-
sions of the Voting Rights Act, which have been in effect since
1975, are found in sections 203 and 4(f)(4) of the Act.

These provisions mandate that covered jurisdictions which pro-
vide any registration or voting notices, forms, instructions, assist-
ance, or other materials or information relating to the electoral
process, including ballots, must provide such information and ma-
terials in the language of the applicable minority group, as well as
in the English language.

Now, the determination of which States or political subdivisions
are subject to the dictates of the Voting Rights Act minority lan-
guage requirements is based on a formula that the Census Bureau
data invokes regarding ethnicity figures, English proficiency rates,
and literacy rates.

The only language minority groups that are covered under these
provisions are American Indians, Asian-Americans, Alaskan Na-
tives, and citizens of Spanish heritage. Currently, there are a total
of 496 jurisdictions that are subject to the requirements of either
section 203 or section 4(f)(4).

And T've put together some charts here on the placards, and I be-
lieve each of the Members was given a copy. And if you haven’t
been, then we can make that available to you, as well.

Under the Bush Administration, the Justice Department’s Civil
Rights Division has undertaken the most extensive section 203 and
4(f)(4) enforcement activity in history. The initiative began imme-
diately following the Census Bureau’s July 2002 determinations as
to which jurisdictions were covered under section 203.

The Civil Rights Division not only mailed formal notice and de-
tailed information on section 203 compliance to each of the 296 cov-
ered jurisdictions across the country, but it also initiated face-to-
face meetings with State and local election officials and minority
community members in the 80 newly covered jurisdictions, to ex-
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plain the law, answer questions, and work to foster the implemen-
tation of effective legal compliance programs.

I've undergone many of these outreach activities myself, and
traveled a good distance to encourage individuals and communities
to comply vigorously with the law.

In addition, the division’s Voting Section has been systematically
requesting voter registration lists and bilingual poll official assign-
ment data from all covered jurisdictions, beginning with the largest
in terms of population. The lists are then reviewed to identify poll-
ing places with a large number of minority-language voters, and to
ascertain whether the polling places are served by a sufficient
number of bilingual poll officials who can provide the assistance to
new voters.

Not surprisingly, the extraordinary efforts of our division have
borne substantial fruit. Since 2001, this Administration has filed
more minority language cases under sections 4 and 203 than in the
previous 26 years in which these provisions have been applicable.
Each and every case has been successfully resolved, with com-
prehensive relief for affected voters.

And the pace is accelerating, with more cases filed in 2005 than
in any previous year. We've already broken the previous record
that was set in 2004. The lawsuits filed in 2004 alone provided
comprehensive minority language programs to more citizens than
all previous section 203 and 4(f)(4) suits combined.

We've had suits in Florida, California, Massachusetts, New York,
Pennsylvania, Texas, and Washington. And among these cases
were the first suits ever filed under section 203 to protect Filipino
and Vietnamese voters.

The lawsuits discussed have significantly narrowed gaps in elec-
toral participation. In Yakima County, Washington, for example,
Hispanic voter registration is up over 24 percent since the divi-
sion’s section 203 lawsuit. In San Diego County, Spanish and Fili-
pino registrations are up over 21 percent, and Vietnamese registra-
tion is up over 37 percent since the division’s enforcement action.

These language enforcement efforts have made a tremendous dif-
ference in enhancing minority representation in politically elected
ranks. The Civil Rights Division is extraordinarily proud of its ac-
complishments, and we look forward to continuous vigorous en-
forcement of these provisions. Thank you.

[The prepared statement of Mr. Schlozman follows:]

PREPARED STATEMENT OF BRADLEY J. SCHLOZMAN

Chairman Chabot, Ranking Member Nadler, distinguished members of the Sub-
committee:

I am Brad Schlozman, the Acting Assistant Attorney General of the Civil Rights
Division at the Department of Justice. Thank you for the opportunity to appear be-
fore you again today. As I underscored in my prior testimony two weeks ago, the
President has directed the full power and might of the Justice Department to en-
force the Voting Rights Act and to preserve the integrity of our voting process. This
Administration looks forward to working with Congress on the reauthorization of
this important legislation.

It is my privilege this morning to provide you with an overview of the Justice De-
partment’s enforcement of the language minority sections of the Voting Rights Act.
As you know, these provisions, like Section 5, are due to expire in August 2007.

The minority language provisions of the Voting Rights Act, which have been in
effect since 1975, are found in Sections 203 and 4(f)(4) of the Act. These provisions
mandate that any covered jurisdiction which “provides any registration or voting no-
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tices, forms, instructions, assistance, or other materials or information relating to
the electoral process, including ballots” must provide such materials and informa-
tion “in 1‘che language of the applicable minority group as well as in the English lan-
guage.”

The determination of which States or political subdivisions are subject to the dic-
tates of the Voting Rights Act’s minority language requirements is based on a for-
mula that utilizes Census Bureau data regarding ethnicity figures, English pro-
ficiency rates, and literacy rates. Section 203, for example, is triggered if, in a par-
ticular jurisdiction: (i) more than 5% of the citizen voting age population, or 10,000
citizens of voting age, are members of a single language minority, and (ii) the illit-
eracy rate of the citizens in the language minority group is higher than the national
illiteracy rate.2 With respect to Section 4(f)(4), a jurisdiction is subject to the trans-
lation obligations if: (i) less than 50% of the citizen voting age population was either
registered to vote, or actually voted, in the November 1972 presidential election, (ii)
the jurisdiction provided certain specified election materials exclusively in English
in November 1972, and (iii) more than 5% of the citizen voting age population in
November 1972, as determined by the then-latest available Census Bureau figures,
were members of a single language minority.3 The only language minority groups
covered under Sections 4(f)(4) and 203 are American Indians, Asian Americans,
Alaskan Natives, and citizens of Spanish heritage.* Currently, there are a total of
496 jurisdictions that are subject to the requirements of either Section 203 or Sec-
tion 4(f)(4).5

Under the Bush Administration, the Justice Department’s Civil Rights Division
has undertaken the most extensive Section 203 and Section 4(f)(4) enforcement ac-
tivity in its history. The initiative began immediately following the Census Bureau’s
July 2002 determinations (using 2000 Census data) as to which jurisdictions were
covered under Section 203. The Civil Rights Division not only mailed formal notice
and detailed information on Section 203 compliance to each of the 296 covered juris-
dictions across the United States, but it also initiated face-to-face meetings with
State and local election officials and minority community members in the 80 newly
covered jurisdictions to explain the law, answer questions, and work to foster the
implementation of effective legal compliance programs.

In addition, the Division’s Voting Section has been systematically requesting voter
registration lists and bilingual poll official assignment data from all covered juris-
dictions, beginning with the largest in terms of population. These lists are then re-
viewed in order to identify polling places with a large number of minority language
voters, and to ascertain whether the polling places are served by a sufficient number
of bilingual poll officials who can provide assistance to voters.

The Division also is systematically looking at the full range of information pro-
vided by covered jurisdictions to voters in English—not just the ballot and election
pamphlets themselves, but also newspaper notices required by State law, web site
information, and other election materials—and determining whether: (i) the same
information is being made available to each minority language community, and (ii)
the translated materials are actually provided in polling places.

In August 2004, the Assistant Attorney General mailed letters to the 496 jurisdic-
tions covered by Sections 203 and/or 4(f)(4) reminding them of their obligations to
provide minority language assistance in the November 2004 general election, and
offering them guidance on how to achieve compliance. Ironically, the 2004 mailing
to the Section 4(f)(4) counties was the first blanket mailing to these political subdivi-
sions since shortly after their original designations as covered jurisdictions in 1975.

Not surprisingly, the extraordinary efforts undertaken by the Civil Rights Divi-
sion in this area have borne abundant fruit. Indeed, since 2001, this Administration
has filed more minority language cases under Sections 4 and 203 than in the entire
previous 26 years in which these provisions have been applicable.® Each and every
case has been successfully resolved with comprehensive relief for affected voters.
And the pace is accelerating, with more cases filed and resolved in 2005 than in
any previous year, breaking the previous record set in 2004. The lawsuits filed in

1Section 203(c), 42 U.S.C. 1973aa—1a(c).

2 Section 203(b)(2), 42 U.S.C. 1973aa—1a(b)(2)(A).

3 Section 4(f)(3—4), 42 U.S.C. 1973¢c(3—4). Essentially, Section 4(f)(4) applies the 1972 Section
5 coverage trigger to language translation obligations.

4Section 203(e), 42 U.S.C. 1973aa—1a(e).

5There are 296 jurisdictions throughout the United States covered by Section 203. There are
approximately 298 jurisdictions covered by Section 4(f)(4). Some coverage overlaps, which ex-
plains the 496 figure in the text above.

6 Fourteen of the 27 minority language cases filed by the Department of Justice since the
adoption of Sections 203 and 4(f)(4) have been commenced since 2001.
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2004 alone provided comprehensive minority language programs to more citizens
than all previous Section 203 and 4(f)(4) suits combined.

The enforcement actions include cases in Florida, California, Massachusetts, New
York, Pennsylvania, Texas, and Washington. Among these cases were the first suits
ever filed under Section 203 to protect Filipino and Vietnamese voters.

The Civil Rights Division recognizes of course that States and municipalities do
not have unlimited budgets, and we have thus designed our enforcement strategy
to minimize unnecessary costs for local election officials. For example, the Division
urges covered jurisdictions to avoid costly and unhelpful expenditures such as pub-
lishing Spanish language notices in English language newspapers that are not read
by those who rely on the Spanish language. Election officials are instead encouraged
to identify the most effective and efficient channels of communication that are used
by private enterprise, service providers, tribal governments, and the like to get in-
formation effectively to the language minority community at low cost. In a similar
vein, the Division encourages the use of fax and e-mail “information trees,” whereby
bilingual election notices are sent at no cost to a wide array of businesses, unions,
social and fraternal organizations, service providers, churches and other organiza-
tions with a request that these entities make announcements or otherwise dissemi-
nate the information to their membership’s language minority voters. And the Divi-
sion has incorporated “best practices” from around the country to help jurisdictions
recruit sufficient numbers of bilingual poll workers.

I might add at this point that the Civil Rights Division’s protection of minority
language voters has not been limited to those individuals residing in jurisdictions
covered under Sections 203 and 4(f)(4). The Division has also used Sections 2 and
208 of the Voting Rights Act to protect the rights of Hispanic, Chinese, Vietnamese,
and Haitian voters from disparate treatment, and we have aggressively monitored
and obtained additional relief to protect Arab American and Native American vot-
ers. In fact, from the time the Bush Administration began in 2001, the Civil Rights
Division has filed three of the only four Section 208 cases brought in the history
of the Voting Act, and the Division initiated first-ever Section 2 case to protect Viet-
namese voters in Boston, Massachusetts.

The lawsuits discussed above have significantly narrowed gaps in electoral par-
ticipation. In Yakima County, Washington, for example, Hispanic voter registration
is up over 24% since the Division’s Section 203 lawsuit. In San Diego County, Cali-
fornia, Spanish and Filipino registration are up over 21%, and Vietnamese registra-
tion is up over 37% since the Division’s enforcement action.

The Division’s minority language enforcement efforts likewise have made a tre-
mendous difference in enhancing minority representation in the politically elected
ranks. A Section 203 lawsuit in Passaic, New Jersey, was so successful for Hispanic
voters that a Section 2 challenge to the at-large election system was subsequently
withdrawn. A Memorandum of Agreement in Harris County, Texas, helped double
Vietnamese voter turnout, and the first Vietnamese candidate in history was elected
to the Texas legislature—defeating the incumbent chair of the appropriations Com-
mittee by 16 votes out of over 40,000 cast.

I would be remiss if I did not state for the record that none of these accomplish-
ments would have been possible without both the tremendous emphasis placed on
this issue by President Bush, and the extraordinary enforcement program developed
by the chief of the Civil Rights Division’s Voting Section, John Tanner. Mr. Tanner
has logged hundreds of thousands of miles and spent countless hours away from his
family developing, implementing, and refining our Section 203 program. We all owe
him a debt of gratitude for his work.

Let me say in conclusion that the Civil Rights Division made the vigorous enforce-
ment of the Voting Rights Act’s language minority requirements one of its primary
missions. I think everyone would agree that we have been enormously successful in
this task. Naturally, the real beneficiaries of our work have been the millions of
American citizens who desire to be full participants in our electoral process despite
their lack of English proficiency.

At this point, I would be happy to answer any additional questions from the Com-
mittee.

Mr. CHABOT. Thank you very much.

Ms. Fung, you are recognized for 5 minutes.

TESTIMONY OF MARGARET FUNG, EXECUTIVE DIRECTOR,
ASIAN AMERICAN LEGAL DEFENSE AND EDUCATION FUND

Ms. FUNG. Good afternoon, Mr. Chairman and Members of the
Subcommittee. My name is Margaret Fung, and I am Executive Di-
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rector of the Asian-American Legal Defense and Education Fund.
AALDETF is a 31-year-old organization based in New York City that
promotes the civil rights of Asian-Americans through litigation, ad-
vocacy, and community education.

For over a decade, we've monitored elections on a regular basis
for compliance with section 203 of the Federal Voting Rights, and
we’ve seen that section 203 is a success story. Our most recent elec-
tion monitoring efforts, in 2004, were conducted in eight States, in
which we polled 11,000 Asian-American voters and found that they
were using bilingual ballots and assistance.

I'm glad to speak today about the significance of section 203 be-
cause 13 years ago, when I came before the Subcommittee on Civil
and Constitutional Rights, there was no numerical trigger of 10,000
or more language minority citizens. I argued for the establishment
of this alternative numerical trigger because large concentrations
of Asian-Americans in urban areas, such as New York City and Los
Angeles, would otherwise not have been covered under the existing
5 percent threshold.

And at that time, in New York, no Asian-American had ever
been elected to Congress, to the New York State Legislature, or to
the New York City Council—after 100 years of residing in New
York City.

We found in our exit polls that four out of five voters in Asian-
American neighborhoods—in New York City, Manhattan, and in
Flushing, Queens—that four out of five did not speak or read much
English; and that they would vote more often if bilingual assistance
were provided.

Well, there was wide bipartisan support in Congress in 1992 to
expand section 203 to include an alternative numerical benchmark
of 10,000. And as a result, over 200,000 Asian-Americans nation-
wide, in ten counties in California, Hawaii, and New York became
eligible to receive language assistance under section 203.

After the Census 2000, expanding language assistance now
reaches over 672,000 Asian-Americans, residing in 16 counties, in
seven States, with some jurisdictions providing more than one
Asian language.

The Asian population remains one of the fastest-growing commu-
nities of color in the United States. Asian citizens of voting age
numbered 3.9 million in 1996; they are now 6.7 million in 2004.
Asian-American voter turnout has also been steadily increasing,
from 1.7 million in 1996, to nearly 3 million in 2004.

In New York City, we've also seen some important gains in
Asian-American electoral representation. New York City now has
its first Asian-American City Council member, John Liu, and it has
its first Asian-American member of the New York State Assembly,
who was elected only in 2004. They were both elected in Queens
County, one of the three covered jurisdictions in New York City
covered under section 203.

In California, the State with the largest Asian-American popu-
lation, there were no Asian-Americans serving on the State legisla-
ture in 1990; now there are nine. In Houston, Texas, the first Viet-
namese-American, Hubert Vo, was elected to the State legislature
in 2004, within years after Vietnamese was required under section
203 for Harris County, Texas.
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Unfortunately, voter discrimination still does exist against Asian-
Americans. We monitored poll sites, and in one Queens neighbor-
hood in Jackson Heights, New York, in 2004, we heard one poll in-
spector say, “You Oriental guys are taking too long to vote.” He
told one of our monitors, “Why don’t you tell your people to hurry
up?”

At that poll site, there was also a Chinese-American voter who
asked for language assistance, and he was directed to a Korean in-
terpreter, who obviously couldn’t help.

In Annandale, Virginia, Poe Middle School, a poll worker told a
Laotian-American voter, “Your name is the longest I've ever seen.”
That voter felt so uncomfortable, he reported it to one of our mon-
itors.

And in Edison, New Jersey, where the Justice Department has
today sent observers and attorneys, we complained about the treat-
ment of Asian-American voters. There was a Korean-American can-
didate who was running for mayor of Edison. He was the subject
of a lot of anti-Asian remarks by talk radio hosts. And the Justice
Department observers found that some Gujarati- and Hindi-speak-
ing voters appeared, and they were told by poll workers, “Go to the
nearest gas station.”

So there’s still much more to be done. One way in which section
203 could be improved would be to lower the trigger, the numerical
trigger, to at least 7,500. That would pick up a large sector of the
Asian-American population that is currently excluded, the South-
east Asian community, which includes Americans from Vietnam,
Cambodia, and Laos. This is the group that continues to have high
levels of limited English proficiency and low levels of educational
attainment; which are the very characteristics that the citizens of
Congress—characteristics of citizens that Congress intended to pro-
tect under section 203.

The Voting Rights Act has been called one of the most effective
pieces of civil rights legislation in American history. For Asian-
Americans, section 203 is the provision that most directly removes
barriers to voting.

It enables the Asian-American community to participate effec-
tively in the electoral process. And at a time when the Voting
Rights Act is beginning to have real significance for our commu-
nity, we hope that section 203 will be reauthorized, and also ex-
panded. Thank you very much.

[The prepared statement of Ms. Fung follows:]
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PREPARED STATEMENT OF MARGARET FUNG

Testimony of Margaret Fung,

Asian American Legal Defense and Education Fund
Before the U.S. House of Representatives
Committee on the Judiciary
Subcommittee on the Constitution

Oversight Hearing on the Voting Rights Act:
Section 203-Bilingual Election Requirements, Part |
November 8, 2005

Good afternoon, Mr. Chairman and Members of the Subcommittee. My name is
Margaret Fung, and | am the executive director of the Asian American Legal Defense
and Education Fund (AALDEF). Thank you for the invitation to testify today on the topic
of minority language assistance under section 203 of the Voting Rights Act. AALDEF is
a 31-year old New York-based national organization that promotes and protects the civil
rights of Asian Americans through litigation, legal advocacy and community education.
Our programs focus primarily in the areas of immigrant rights, economic justice for
workers, hate violence and police misconduct, language access to services, youth rights
and educational equity, and voting rights and civic participation.

For over a decade, AALDEF has monitored elections on a regular basis for compliance
with section 203 of the federal Voting Rights Act. Our most recent election monitoring
efforts in 2004 were conducted in eight states: New York, New Jersey, Massachusetts,
Pennsylvania, Virginia, Rhode Island, Michigan and lllinois. AALDEF led the campaign
to secure the first fully-translated Chinese-language ballots in New York City in 1994,
and we have filed section 5 comments in the Justice Department, objecting to
redistricting plans that diluted minority voting strength and a limited voting scheme that
discriminated against Asian Americans in the New York City school board. AALDEF
represented Asian American voters who intervened in Diaz v. Silver, 978 F. Supp. 96
(E.D.N.Y. 1997)(per curiam), aff'd, 522 U.S. 801 (1997), a constitutional challenge to
New York's 121" Congressional District, and established that Asian Americans in
Manhattan and Brooklyn constitute a “community of interest” that should be kept
together within a single legislative district. We also represented Asian American voters
who sought to intervene in U.S. v. City of Boston, Civ. Action No. 05-11598 (D. Mass.
2005) on behalf of Chinese and Latino voters in Boston who were denied equal access
to the electoral process. AALDEF has conducted the largest multilingual exit polls of
Asian Americans voters in the nation, polling 11,000 Asian American voters in 8 states in
2004, and over 5,000 Asian New Yorkers in the 2000 elections.

| am speaking today about the significance of section 203 of the Voting Rights Act in
promoting Asian American civic participation and in particular, the special importance of
section 5 of the Voting Rights Act to secure effective implementation of Asian language
assistance under section 203 in three counties in New York City.
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Under Section 203, a jurisdiction must provide minority language assistance if the
Census Director certifies that:

1. More than 5% of citizens of voting age in the jurisdiction are members of a
single language minority and are limited English proficient; or

2. More than 10,000 citizens of voting age in the jurisdiction are members of a
single language minority and are limited English proficient; or

3. More than 5% of American Indian or Alaskan Native citizens of voting age
within an Indian reservation are members of a single language minority and are
limited English proficient; and

4. The illiteracy rate of the group is higher than the national illiteracy rate,
as defined by educational attainment.

Language assistance includes the translation of written voting materials at all stages of
the electoral process, including voter registration forms, ballots, notices and instructions,
as well as oral language assistance, such as interpreters and bilingual poll workers.
Section 203 applies to Alaskan Natives, American Indians, Asian Americans, and
persons of Spanish heritage.

Thirteen years ago, | testified before the House Judiciary Subcommittee on Civil and
Constitutional Rights, in support of the Voting Rights Act Language Assistance Act of
1992. AALDEF supported the creation of the new, alternate numerical benchmark of
10,000 language minority citizens to trigger section 203 coverage, because large
concentrations of Asian Americans in urban areas, such as New York City and Los
Angeles, would not have been covered under the existing 5% threshold.* At that time,
no Asian American in New York had ever been elected to Congress, the New York State
Legislature or the New York City Council. We found in our multilingual exit polls of Asian
American voters in New York that 4 out of 5 voters in Manhattan's Chinatown and
Flushing, Queens did not speak or read much English, and that they would vote more
often if bilingual assistance were provided.

There was widespread bipartisan support in Congress in 1992 to expand coverage
through an alternative numerical benchmark of 10,000 voting age citizens of a single
language minority. As a result, over 200,000 Asian Americans nationwide, in 10
counties in California, Hawaii and New York, became eligible to receive minority

*Number of Limited English Proficient Voting Age Citizens from a Single Language Minority
Community Needed To Meet The 5% Threshold in 1990. Data provided by APALC.

Urban Non-Urban

Los Angeles County, CA 443,158 Napa County, CA 5,538
San Francisco County, CA 36,198

Cook County, IL 255,253 Peoria County, IL 9,141
Kings County, NY 115,033 Orange County, NY 15,382
New York County, NY 74,377 Albany County, NY 14,629
Queens County, NY 97,579

Honolulu County, HI 41,812 Kauai County, HI 2,559
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language assistance under section 203. The number of covered jurisdictions increased
again after Census 2000, expanding language assistance to over 672,000 Asian
Americans residing in 16 counties in 7 states, with some jurisdictions providing
assistance in one or more Asian languages.*

The Asian American population remains one of the fastest growing communities of color
in the United States. According to Census 2000, Asian citizens of voting age numbered
3.9 million in 1996, and rose from 4.7 million in 2000 to 6.7 million in 2004. Asian
American voter turnout is also steadily increasing, from 1.7 million in 1996, to nearly 3
million in 2004. (U.S. Census Bureau, Current Population Survey).

Section 203 of the Voting Rights Act: A Success Story

Section 203 has removed barriers to voting and opened up the political process to
thousands of Asian Americans, many of them first-time voters and new citizens.
According to AALDEF’s 2004 exit poll of 11,000 Asian American voters, almost one-third
of all respondents needed some form of language assistance in order to vote, and the
greatest beneficiaries of language assistance (46%) were first-time voters. Of those
polled, over 51% of Asian American voters got their news about politics and community
issues from the Asian-language media.**

At the most fundamental level, translated ballots in voting machines have enabled Asian
American voters to exercise their right to vote independently and privately inside the
voting booth. The availability of interpreters in polling places provides additional oral
language assistance for Asian American voters who are not fully proficient in English.

Since the 1992 amendments to section 203, there have been important gains in Asian
American electoral representation. In New York City, the municipality with the nation’s
largest Asian American population, the first Asian American, John Liu, was elected to the
New York City Council in 2001. Jimmy Meng was elected the first Asian American
member of the NY State Assembly in 2004. Both Liu and Meng were elected in Queens
County, one of three counties in New York City covered by section 203. In California,
the state with the largest Asian American population, there were no Asian Americans
serving on the state legislature in 1990, and now, there are nine. In Houston, Texas, the
first Viethamese American, Hubert Vo, was elected to the state legislature in 2004,
within years after Viethamese language assistance was required in Harris County under
section 203.

*Alaska: Kodiak Island Borough-Filipino. California: Alameda County-Chinese;

Los Angeles County-Chinese, Japanese, Korean Filipino, Viethamese; Orange County-Chinese,
Korean, Vietnamese; San Diego County-Filipino; San Francisco County-Chinese; San Mateo
County-Chinese; Santa Clara County-Chinese, Filipino, Vietnamese. Hawaii: Honolulu County-
Chinese, Filipino, Japanese; Maui-Filipino. lllinois: Cook County-Chinese. New York: Kings
County (Brooklyn)-Chinese; New York County (Manhattan)-Chinese; Queens County-Chinese,
Korean. Texas: Harris County-Viethamese. Washington: King County-Chinese.

**Asian American Legal Defense and Education Fund, The Asian American Vote 2004: A Report
on the Multilingual Exit Poll in the 2004 Presidential Election (2005) (hitp:/fwnww azidelorg/
images/ 04-20-05_exit_poll_report.pdf).
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Section 203 has also aided grass-roots efforts to increase voter registration among
eligible Asian Americans. As compared to a decade ago, when only a small number of
nonpartisan groups did voter registration, there are now scores of new Asian American
groups and coalitions throughout the country doing voter education and registration in
the Korean, Filipino, Asian Indian, Pakistani, Bangladeshi, Cambodian, Laotian, and
Vietnamese communities.

Voter Discrimination Against Asian Americans Still Exists

Despite the growing political participation of Asian Americans, racism against Asian
Americans, both overt and subtle, is alive and well at the polling place. These are just a
few examples from the 2004 and 2005 elections:

-In the Queens neighborhood of Jackson Heights, NY, at P.S. 69, one poll inspector
said, "You Oriental guys are taking too long to vote,” and told an AALDEF monitor to tell
“his people”™-implying “Asian Americans’-to vote faster, because others were waiting on
line. Other poll workers commented that there were too many bilingual materials on the
tables: “If they [Asian American voters] need it, they can ask forit.” At that poll site, a
Chinese American voter who asked for language assistance was directed to a Korean
interpreter, who could not help. And several hostile white voters at this poll site made
remarks such as, “You all are turning this country into a third-world waste dump,” “You
can't have anyone go inside the booth with you,” and “You should prepare and learn
English at home before you come out to vote.” At another site in Queens, PS 184, a poll
inspector, when asked about the availability of translated materials, sarcastically replied:
“What, are we in China? It's ridiculous.”

-In Falls Church, VA at Baileys Elementary School, a Pakistani American voter politely
refused an offer of candy from a poll worker, noting that she was fasting in observance
of Ramadan. Another poll worker commented: “If you think certain cultures are weird,

you should read about them. They’re really weird.”

-At the Poe Middle School in Annandale, VA, a poll worker told a Laotian American
voter: “Your name is the longest I’'ve ever seen.” Although this seems like an innocuous
comment, it had the effect of making the voter feel uncomfortable enough to report it to
our election monitors.

-In Edison, New Jersey, the Justice Department dispatched federal observers to monitor
the 2005 primary elections, following complaints by AALDEF and other community
groups about anti-Asian remarks made by talkradio hosts on NJ 101.5 FM about a
Korean American candidate for Mayor. Federal observers found that poll workers told
voters they should learn English in order to vote, and one poll worker said that when a
Guijarati or Hindi-speaking voter appeared, she would “send them to the nearest gas
station.” As a result of many such incidents, the Justice Department has sent attorneys
and observers to Edison to monitor the New Jersey elections on Nov. 8, 2005. See
Jerry Barca, “Feds to Watch Edison Vote,” New Brunswick Home News Tribune, Nov. 2,
2005, hite:fveww thint.comfapps/pbes difarticle ?AID=/20051102/NEWS/511020421/1001.
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The Critical Role of Section 5 In Securing Effective Minority Language Assistance

In jurisdictions covered under both sections 5 and 203 of the Voting Rights Act, minority
language assistance programs established or changed under section 203 must be
submitted to the Justice Department for preclearance before they can take effect.
Section 5 played a pivotal role in shaping New York City's Chinese Language
Assistance Program, which was first adopted after the 1992 language assistance
amendments to section 203.

Although the Board of Elections had agreed to provide sample ballots and voting
instructions in Chinese in the 1994 primary elections, it claimed that New York's
mechanical-lever voting machines did not have space for the candidates’ names in
Chinese. AALDEF met on numerous occasions with local election officials to convince
them that candidates’ names must be transliterated into Chinese, because this was the
single most important piece of information to the voter. During one lively meeting of the
election commissioners, over a hundred Asian Americans packed the hearing room,
carrying banners and Chinese-language signs demanding their right to fully-translated
bilingual ballots. An August 19, 1994 New York Times editorial delivered a scathing
rebuke to the Board of Elections’s inaction under the Voting Rights Act: “That sounds
like the foot-dragging bureaucratic arguments that have been raised all over America at
one time or another against giving minorities their rights. It is no excuse for not obeying
the law.”

Ultimately, it was the Justice Department’s oversight under section 5 that forced the
recalcitrant Board of Elections to provide fully-translated machine ballots with
candidates’ names in Chinese, bringing New York City into compliance with section 203.
Section 5 gave community groups and individuals an opportunity to shape the local
language assistance program and provide their comments to the Justice Department.
Over the past decade, federal observers have been sent by the Justice Department to
monitor local elections in New York City and other cities, and they have helped to
improve compliance with section 203.

Lowering the Numerical Trigger to Improve the Effectiveness of Section 203

Although the language assistance provisions were enacted in 1975, section 203 has had
its most significant impacts on Asian American political participation only after the 1992
amendments, when Congress created the alternative numerical trigger of 10,000 voting
age citizens of a single language minority.

The current formula of section 203 still excludes a large sector of the Southeast Asian
community, which includes Americans from Vietnam, Cambodia and Laos. Many came
to the United States as refugees after the Vietnam War or are the children of refugees.
They number over 1.8 million and have become U.S. citizens at rates higher than the
national average. Southeast Asian American communities have high levels of limited
English proficiency and low levels of educational attainment, which are the very
characteristics of the citizens that Congress intended to protect under section 203.

Congress recognized in 1992 that educational disparities significantly affect the ability of
language minorities to participate in the electoral process. According to Census 2000,
79% of Asian American children aged 5 and over spoke a language other than English
at home. These numbers are even higher for newer immigrant groups, with over 90% of
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Cambodians, Hmong, Laotian, Pakistanis and Vietnamese speaking a language other
than English at home. * Educational attainment remains low for Southeast Asian
American communities: 26% of Cambodians, 45% of Hmong and 23% of Laotians have
had no formal schooling, compared to 1.4% of the overall population. Similarly, Census
data show that only 9% of Cambodians, 7% of Hmong and 8% of Laotians obtain a
bachelor's degree or higher, compared to 24% of the overall U.S. population. In five
cities with large Southeast Asian American populations, there are high numbers of
elementary and secondary school students who are defined as English Language
Learners (ELL’s)--persons who are in the process of acquiring English and have a first
language other than English. In St. Paul, Minnesota, 54.4% of Hmong students are
ELL’s; 44.9% of Vietnamese students in Westminster, CA; 44.3% of Lao students in
Sacramento, CA; 39.6% of Cambodians in Long Beach, CA, and 30% of Cambodian
students in Lowell, MA are ELL’s.

In AALDEF’s 2004 multilingual exit poll of 654 Southeast Asian Americans, we found
that 47% of Southeast Asian Americans said they were limited English proficient, and
over one-third of all respondents needed some form of language assistance in order to
vote.

The effect of lowering the numerical trigger to 7,500 would be to remove language
barriers for at least 77,955 limited English proficient Asian American citizens eligible to
vote.** This increase of 9 jurisdictions would affect counties in California, lllinois, New
York, and Washington, in which all but one county are already mandated to provide
voting assistance in one or more Asian languages.***

AALDEF is preparing a more detailed report on the impacts of expanding section 203
coverage to Asian American communities and the effect of using American Community
Survey data to establish future section 203 determinations. We will submit this report
and other recommendations to the Committee at a later date.

*T. Reeves and C. Bennett, The Asian American and Pacific Islander Population in the United
States: March 2002, Current Population Reports (Census Bureau 2003), 20-540.

**California: Alameda County-Filipino; Los Angeles County-Cambodian; Sacramento County-
Chinese; San Diego County-Vietnamese; San Francisco County-Filipino; San Mateo County-
Filipino. lllinois: Cook County-Korean. New York: Queens County-Asian Indian. Washington:
King County-Viethamese.

Lowering the numerical trigger to 7,500 would also require Spanish language assistance in 6 new
jurisdictions in NJ, WI, TX, VA, OH, and IL, totaling 49,845 limited English proficient Latino
citizens.

***For the Asian American community, it would actually be more meaningful to lower the section
203 numerical trigger to 5,000 citizens of voting age with limited English proficiency. An
additional 79,170 limited English proficient Asian American citizens would receive language
assistance if the numerical trigger were 5,000. Two new East Coast jurisdictions (Vietnamese
and Korean in Fairfax County, VA and Chinese in Montgomery, MD) would be covered, in
addition to the following counties: California: Alameda County-Vietnamese; Contra Costa
County-Chinese; Los Angeles County-Asian Indian and Thai; Sacramento County-Viethamese;
San Diego County-Chinese. Hawaii: Honolulu County-Korean. lllinois: Cook County-Asian
Indian, Filipino. Texas: Harris County-Chinese.
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Conclusion

The Voting Rights Act of 1965 has been called one of the most effective pieces of civil
rights legislation in American history. Section 203 is the provision of the Voting Rights
Act that most directly removes barriers to voting for Asian Americans, Latinos, and
Native Americans, who are limited English proficient and in need of language assistance
in order to participate effectively in the electoral process. At a time when the Voting
Rights Act is beginning to have real significance for the growing population of Asian
Americans, it is essential that section 203 be extended for 25 years and also expanded,
so that Asian Americans can overcome a legacy of institutional racism and participate
fully in the democratic process.
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Mr. CHABOT. Thank you very much.
Ms. Chavez, you're recognized for 5 minutes.

TESTIMONY OF LINDA CHAVEZ, PRESIDENT,
ONE NATION INDIVISIBLE

Ms. CHAVEZ. Thank you, Mr. Chairman, Mr. Nadler, and distin-
guished Members of the Subcommittee. I am Linda Chavez. I am
President of One Nation Indivisible, and President of the Center
for Equal Opportunity.

First of all, let me just apologize in advance, that I will have to
leave this meeting at 3:15. So I'm hoping to be here for your ques-
tions. If not, my General Counsel is here to address some of the
issues I'm going to talk about.

I'd also like to say that in that very long and generous introduc-
tion, Chairman Chabot, that you gave, only one item was missing.
And I will mention it here because it is relevant to some of what
I'm going to discuss. And that is that, from 1972 to 1974, I was a
member of the Judiciary Committee staff, working on the House
Constitutional and Civil Rights Subcommittee.

And it is relevant because that was, in fact, the period in which
section 203 was, in fact, being drafted and discussed. And so I will
talk about that in just one moment.

First of all, let me just say at the outset that the Voting Rights
Act is the most important and the most successful civil rights law
enacted in the United States. It has done an enormous world of
good to enfranchise literally millions of Americans who had been
disenfranchised for decades; indeed, with respect to African-Ameri-
cans, from the passage of the 15th amendment forward.

Nonetheless, I am going to sound a discordant note at the hear-
ing today, and tell you that I am opposed to extension of section
203. I have submitted written testimony which I hope will be in-
cluded in the record in full. And in that testimony, I give four basic
reasons why I believe section 203 should not be reauthorized.

The first is that I believe it helps move the Nation toward “Bal-
kanization” into separate ethnic groups. The second reason is that
I believe it is both wasteful and expensive—wasteful in the sense
that it is not widely used, even where it is available. Third, that
it facilitates fraud. And fourth, and I believe most importantly, un-
constitutional; and that is where I'm going to devote my remarks
now.

And this is why I bring up my history on this civil rights sub-
commission. At the beginning, Chairman Chabot, you mentioned
that there had been an extensive evidentiary record for the estab-
lishment of the necessity for bilingual election requirements under
the law. In fact, that is not the case. And a clear reading of the
House Judiciary Committee proceedings in 1975 I think will dem-
onstrate that.

I have written about this extensively in my book, “Out of the
Barrio”; as has Abigail Thernstrom, the Vice Chairman of the U.S.
Commission on Civil Rights, in her book, “Whose Votes Count?: Af-
firmative Action and Minority Voting Rights.”

Now, I say that there was not an extensive evidentiary hearing
on this issue because, in fact, MALDEF, which was the leading pro-
moter of the bilingual ballot requirements, in fact, came and met
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with the Judiciary Committee and Judiciary Committee staff, as
did the Leadership Conference on Civil Rights and other groups.
And I can tell you that while I was present and a member of this
staff, the position of the Leadership Conference on Civil Rights, the
Assistant Attorney General for the Civil Rights Division, the Chair-
man of the U.S. Commission on Civil Rights, was all opposed to in-
clusion of a bilingual voting mechanism in the extension of the Vot-
ing Rights Act of 1975. And that is clear in the evidentiary record.

They were opposed to it because, in fact, discrimination against
Hispanics, who were the primary beneficiaries of this legislation
when passed—while there was scattered and sporadic discrimina-
tion, it was nothing comparable to the discrimination that Blacks
faced in the Deep South in those covered jurisdictions that became
part of the Act in 1965 in the temporary provisions.

In fact, at the time that the provision was enacted, there were
two sitting U.S. governors who are Hispanic: Governor Raul Castro
of Arizona, and Jerry Apidacca of New Mexico. In addition, five
Members of the Congress, whose districts became included under
this provision under the assumption that there was a denial of the
right to vote, were also elected at that time.

There was also an opposition to this measure by the State legis-
lature of the State of New Mexico, which noted that representation
and voting in predominantly Hispanic districts in New Mexico was
in fact the most extensive in the State.

I believe that under the 14th and 15th amendments of the Con-
stitution, one must show either a denial of equal opportunity, de-
nial of due process, or one must show discriminatory practices; and
that in the case of language minorities in 1975, that evidentiary
record simply is lacking. Therefore, I believe that there is neither
a legal basis nor an evidentiary record that would support exten-
sion of this Act.

That is not to say that States could not, of their own accord, de-
cide to provide language minorities ballots in their own languages;
nor is it to say that those persons who are eligible to vote, who are
citizens, and who lack proficiency in English, should not be pro-
vided assistance.

The question is what form that assistance should take, and
whose responsibility it is to provide that assistance; whether it
should be congressionally mandated, or whether this should be a
voluntary act; whether it should be the printing of ballots and
other materials in other languages, or whether it should be
through other methods, including oral assistance. Thank you.

[The prepared statement of Ms. Chavez follows:]
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Introduction

Thank you, Mr. Chairman, for the opportunity to testify before you today regarding the
reauthorization of the bilingual ballot provisions of the Voting Rights Act, 42 U.S.C. 1973aa-1a,
commonly referred to as Section 203,

My name is Linda Chavez, and I am president of One Nation Indivisible. I am also
president of the Center for Equal Opportunity, a nonprofit research and educational organization
that focuses on public policy issues that involve race and ethnicity, such as civil rights, bilingual
education, and immigration and assimilation.

T have served as Staff Director of the U.S. Commission on Civil Rights (1983-1985), and
Chairman of the National Commission on Migrant Education (1988-1992). In 1992, I was
elected by the United Nations’ Human Rights Commission to serve a four-year term as U.S.
Expert to the U.N. Sub-commission on the Prevention of Discrimination and Protection of
Minorities, and I was Co-Chair of the Council on Foreign Relations’ Committee on Diversity
from 1998-2000. Finally, I am the author of Out of the Barrio: Toward a New Politics of
Hispanic Assimilation (Basic Books 1991), the second chapter of which is entitled, “Hispanics
and the Voting Rights Act.”

Section 203 requires certain jurisdictions to provide all election-related materials, as well
as the ballots themselves, in foreign languages. The jurisdictions are those where more than 5
percent of the voting-age citizens are members of a particular language minority, and where the
illiteracy rate of such persons is higher than the national illiteracy rate. The language minority
groups are limited to American Indians, Asian Americans, Alaskan Natives, and those “of
Spanish heritage.” Where the language of the minority group is oral or unwritten, then oral

voting assistance is required in that language.
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There are basically three policy problems with Section 203 that I would like to discuss
today. First, it encourages the balkanization of our country. Second, it facilitates voter fraud.
And, third, it wastes the taxpayers’ money. In addition to these policy problems, in my view
Section 203 is unconstitutional because, although Congress asserts it has enacted this law
pursuant to its enforcement authority under the Fourteenth and Fifteenth Amendments, in fact

this statute actually exceeds that authority.

Section 203 Balkanizes Our Country

America is a multiethnic, multiracial nation. Tt always has been, and this is a source of
national pride and strength. But our motto is 22 pluribus unum--out of many, one--and this means
that, while we come from all over the globe, we are also united as Americans.

This unity means that we hold certain things in common. We celebrate the same
democratic values, for instance, share the American dream of success through hard work, cherish
our many freedoms, and champion political equality. Our common bonds must also include an
ability to communicate with one another. Qur political order and our economic health demand it.

Accordingly, the government should be encouraging our citizens to be fluent in English,
which, as a practical matter, is our national language. And, in any event, the government
certainly should not discourage people from mastering English, and should not send any signals
that mastering English is unimportant.

Inevitably, however, that is what the federal government does when it demands that
ballots be printed in foreign languages. It also devalues citizenship for those who have mastered
English as part of the naturalization process. As Boston University president John Silber noted

in his 1996 congressional testimony, bilingual ballots “impose an unacceptable cost by degrading
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the very concept of the citizen to that of someone lost in a country whose public discourse is
incomprehensible to him.” Quoted in John J. Miller, The Unmnaking of Americans: How

Multiculturalism Has Undermined America’s Assimilation Ethic (1998), page 133.

Section 203 Facilitates Voter Fraud

Most Americans are baffled by the bilingual ballot law. They know that, with few
exceptions, only citizens can vote. And they know that, again with only few exceptions, only
those who speak English can become citizens. So why is it necessary to have ballots printed in
foreign languages?

It’s a fair question, and there really is no persuasive answer to it. As a practical matter,
there are very few citizens who need non-English ballots.

There are, however, a great many noncitizens who can use non-English ballots. And the
problem of noncitizens voting is a real one. The Justice Department has brought numerous
criminal prosecutions regarding noncitizen voting in Florida, as documented in a recent official
report. Criminal Division, Public Integrity Section, U.S. Department of Justice, Election
Fraud Prosecution and Convictions, Ballot Access & Voting Integrity Initiative, October 2002
- September 2005. This problem has also been extensively reported on in the press. See
Ishikawa Scott, “Tllegal Voters,” Honolulu Advertiser, Sept. 9, 2000; Dayton Kevin, “City
Steps Up Search for Illegal Voters,” Honolulu Advertiser, Sept. 9, 2000; Audrey Hudson,
“Ineligible Voters May Have Cast a Number of Florida Ballots,” Washington Times, Nov.
29, 2000 (“A sizable number of Florida votes may have been cast by ineligible felons, illegal
immigrants and noncitizens, according to election observers. ... This would not be the first

time votes by illegal immigrants became an issue after Election Day. Former Republican
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Rep. Robert K. Dornan of California was defeated by Democrat Loretta Sanchez by 984
votes in the 1996 election. State officials found that at least 300 votes were cast illegally by
noncitizens.”); “14 Tllegal Aliens Reportedly Voted,” KSL NewsRadio 1160, Aug. 8, 2005;
Associated Press, Untitled (first sentence: “Maricopa County Attorney Andrew Thomas
has charged 10 legal residents who are not U.S. citizens with fraudulently registering to
vote, and more residents are being investigated, he said.”), Aug. 12, 2005; Joe Stinebaker,
“Loophole Lets Foreigners Illegally Vote,” Houston Chronicle, Jan. 17, 2005; Lisa Riley
Roche & Deborah Bulkeley, “Senators Target License Abuses,” Desert Morning News, Feb.
10, 2005; Teresa Borden, “Scheme To Get Noncitizens on Rolls Alleged,” Atlanta Journal-
Constitution, Oct. 28, 2004; Associated Press, “Harris County Cracking Down on Voting by
Non-U.S. Citizens,” Houston Chronicle, Jan. 16, 2005; John Fund’s Political Diary, Wall
Street Journal, Oct. 23, 2000 (voter fraud a growing problem since “47 states don’t require
any proof of U.S. residence for enrollment”); Doug Bandow, “Lopez Losing,” American
Spectator, Oct. 28, 2005 (Nativo Lopez’s Hermandad Mexicana Nacional “registered 364
non-citizens to vote in the 1996 congressional race in which Democrat Loretta Sanchez

defeated incumbent Republican Bob Dornan”).

Section 203 Wastes Government Resources

As I just noted, there are few citizens who need ballots and other election materials
printed for them in languages other than English. The requirement that, nonetheless, such
materials must be printed is therefore wasteful.

On the one hand, the costs of printing the additional materials is high. It is a classic, and

substantial, unfunded mandate. For example, Los Angeles County had to spend over $1.1
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million in 1996 to provide Spanish, Chinese, Vietnamese, Japanese, and Filipino assistance.
General Accounting Office, Bilingual Voting Assistance: Assistance Provided and Costs
(May 1997), pages 20-21. Six years later, in 2002, it had to spend $3.3 million. Associated
Press, “30 States Have Bilingual Ballots,” Sept. 25, 2002. There are 296 counties in 30 states
now that are required to have such materials, and the number is growing rapidly. See “English
Is Broken Here,” Policy Review, Sept-Oct. 1996. Frequently the cost of multilingual voter
assistance is more than half of a jurisdiction’s total election costs. GAO May 1997, pages 20-
21. If corners are cut, the likelihood of translation errors increases. (Indeed, the inevitability of
some translation errors, no matter how much is spent, is another argument for why all voters
need to master English. See The Unmaking of Americans, page 133; Amy Taxin, “0.C.’s
Foreign-Language Ballots Might Be Lost in Translation: Phrasing Is Found To Differ by
County, Leading to Multiple Interpretations and Possibly Confusion for Some Voters,”
Orange County Register, Nov. 3, 2005; “Sample S.J. Ballot Contains Error: Spanish
Translation Doesn’t Make Sense,” Stockton Record, Feb, 27, 2003; Jim Boulet, “Bilingual
Chaos,” National Review Online, Dec. 19, 2000; English First Foundation Issue Brief,
Bilingual Ballots: Election Fairness or Fraud? (1997), available at
http://www.englishfirst.org/ballots/efbb.htm.)

On the other hand, the use made of the additional materials is low. According to a 1986
General Accounting Office study, nearly half of the jurisdictions that provided estimates said 7o
one--not a single person--used oral minority-language assistance, and more than half likewise
said no one used their written minority-language assistance. Covered jurisdictions said that
generally language assistance “was not needed” by a 10-1 margin, and an even larger majority

said that providing assistance was either “very costly or a waste of money.” General
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Accounting Office, Bilingual Voting Assistance: Costs of and Use During the November
1984 General Election, Sept. 1986, pages 25, 32, 39. According to Yuba County, California’s
registrar of voters: “In my 16 years on this job, I have received only one request for Spanish
literature from any of my constituents.” Yet in 1996 the county had to spend $30,000 on such
materials for primary and general elections. The Unmaking of Americans, page 134.

What’s more, to quote from John J. Miller’s excellent book, The Unmaking of
Americans: How Multiculturalism Has Undermined America’s Assimilation Ethic (1998), pages
242-243: Getting rid of bilingual ballots “does not mean that immigrant voters who still have
difficulty communicating in English would not be without recourse. There is a long tradition in
the United States of ethnic newspapers--often printed in languages other than English--providing
political guidance to readers in the form of sample ballots and visual aids that explain how to
vote. It would surely continue.” I should add that Mr. Miller concluded that “Congress should
amend the Voting Rights Act to stop the Department of Justice from coercing local communities
to print election materials in foreign languages.”

In sum, as a simple matter of dollars and sense, bilingual ballot are just not worth it. The

money would be much better spent on improving election equipment and combating voter fraud.

Section 203 Is Unconstitutional

Finally, Mr. Chairman, I would suggest that Section 203 raises serious constitutional
problems, and, if it is reenacted, may well be struck down as unconstitutional. It certainly should
be.

The Supreme Court has made clear that only purposeful discrimination--actually treating

people differently on the basis of race or ethnicity--violates the Fourteenth and Fifteenth
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Amendments. See Washington v. Davis, 426 U.S. 229 (1976); Village of Arlington Heights v.
Metropolitan Housing Development Corp., 429 U.S. 252 (1976); City of Mobhile v. Bolden, 446
U.S. 55 (1980). The Court has ruled even more recently that Congress can use its enforcement
authority to ban actions that have only a disparate impact only if those bans have a “congruence
and proportionality” to the end of ensuring no disparate treatment. City of Boerne v. Flores, 521
U.S. 507 (1997); see also United States v. Lopez, 514 U.S. 549 (1995). This limitation is likely
to be even stricter when the federal statute in question involves areas usually considered a matter
of state authority. See, e.g., Board of Trustees of the University of Alabama v. Garrett, 531
U.S. 356 (2001),

Now, it seems to me very unlikely that the practice of printing ballots in English and not
in foreign languages would be a violation of the Fourteenth or Fifteenth Amendments—that is, it
is very unlikely that this practice could be shown to be rooted in a desire to deny people the right
to vote because of race or ethnicity. See Qut of the Barrio, page 46; see also Abigail
Thernstrom, Whose Votes Count?: Affirmative Action and Minority Voting Rights (1987),
pages 40, 57. Rather, it has perfectly legitimate roots: To avoid facilitating fraud, to discourage
balkanization, and to conserve scarce state and local resources. Accordingly, Congress cannot
assert that, in order to prevent discrimination in voting, it has authority to tell state and local
officials that they must print ballots in foreign languages.

The rather garbled text of Section 203, however, apparently says that Congress was
concerned not with discrimination in voting per se, but with educational disparities. That is, the
poorer education that, say, Latinos receive is what makes bilingual ballots necessary. Of course,
if these disparities are not rooted in discrimination, then there remains a problem with Congress

asserting its power under Section 5 of the Fourteenth Amendment or Section 2 of the Fifteenth
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Amendment to require bilingual ballots. But let us assume that Congress did have in mind
unequal educational opportunities rooted in educational discrimination, presumably by the states.
Even here, I think there are insurmountable problems. There is, in short, a lack of

congruence and proportionality between the asserted discrimination in education and the
bilingual ballot mandate in Section 203. Are all the language minorities covered by Section 203
subjected to government discrimination in education--and, if not, then why are all of them
covered? Are there language minorities that are subject to government discrimination that are
not covered by Section 203--and, if so, then why aren’t they covered? How often does education
discrimination result in an individual not becoming fluent enough in English to cast a ballot?
Isn’t it much more likely that this lack of fluency has some other cause (like recent immigration,
most obviously, or growing up in an environment where English is not spoken enough)? Finally,
is it a congruent and proportional response to education discrimination to force states to make
ballots available in foreign languages? How likely is Section 203 to result in the elimination of
education discrimination? Does this “remedy” justify Congress’s overruling of the legitimate
reasons that states have for printing ballots in English and not in foreign languages?

Mr. Chairman, [ am frankly skeptical that Congress can answer these questions
satisfactorily. But if you think you can, you must create such a record, with thorough hearings
before the full committee.

I hope the full committee will go into these hearings with an open mind, and not with a
verdict-first-hearings-later mindset. Does anyone really believe that the reason for Section 203
has anything to do with remedying state discrimination in education? Of course not. AsI
discuss in Quf of the Barrio, the Voting Rights Act of 1965 was motivated by a desire to stop

discrimination; the later expansion of the Voting Rights Act at the behest of Latino special
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interest groups was simply about politics. There was little factual record established even to
show that Hispanics were being systematically denied the right to vote. This disenfranchisement
would have been particularly difficult to demonstrate in light of the number of Hispanics who
had previously been elected to office, which included Governors, U.S. Senators, Members of the
House of Representatives, as well as numerous state legislators and local officials, many of these
officials serving in jurisdictions that would soon be subject to the special provisions of the
Voting Rights Act. See also Thernstrom, chapter 3. There is no credible way to equate the
discrimination that African Americans in the South suffered to the situation of Latinos, who had
voted--and been elected to office—in great numbers for decades. That was true when Section
203 was first enacted, and it is even more true now, which is what matters for purposes of
reauthorization. The reason for the bilingual ballot provision is not and never has been about

discrimination--it is about identity politics.

Conclusion
Let me conclude, Mr. Chairman, by saying again that, even if Section 203 were not
unconstitutional, it would still be unwise legislation, because it encourages balkanization,

facilitates voter fraud, and wastes the taxpayers’ money. Congress should not reenact it.

10
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Mr. CHABOT. Thank you.
Ms. Vigil-Giron.

TESTIMONY OF THE HONORABLE REBECCA VIGIL-GIRON,
SECRETARY OF STATE, STATE OF NEW MEXICO

Ms. VIGIL-GIRON. Good afternoon. Mr. Chairman, distinguished
Members of the Committee, thank you for your invitation to ad-
dress you today.

My name is Rebecca Vigil-Giron. I currently serve as Secretary
of State for New Mexico, and Chief Elections Official, as well. I am
Past President—just turned over the reins to the new President—
of the National Association of Secretaries of State. And I'm also a
proud member of the National Association of Latino Elected and
Appointed Officials, better known as NALEAO.

I am here to express my strong support for the reauthorization
of section 203 of the Voting Rights Act. New Mexico’s experience
with section 203 is an enduring validation of the Act’s importance
to voter participation. New Mexico has the distinction of being the
only State in the Union to adopt two official languages in its State
constitution: English and Spanish.

New Mexico is home to half of the Navajo Nation, the largest In-
dian tribe and reservation in the United States. It is the dwelling
place of the dJicarilla and Mescalero Apache Nations, and 19 Pueblo
Indian tribes.

On a per capita basis, New Mexico still has the largest Hispanic
population in the United States, 42 percent. The Native-American
population in New Mexico is 10 percent.

The 19 Pueblo Indian nations in New Mexico speak five dis-
tinctly different languages. They are Tiwa, Tewa, Towa, Zuni, and
Keres.

Section 203 of the Voting Rights Act is the legal foundation of
our ability to protect the voting rights of Native-Americans and
Hispanic-Americans who speak another language besides English.

In 1987, I established the first Native-American election informa-
tion program in the secretary of State’s office. This division of my
office is responsible for assisting all the Indian tribes in New Mex-
ico with every aspect of our elections. Television and radio spots in-
form the public, in English, Spanish, and Navajo languages, on
issues ranging from voter registration, rules, and deadlines, to
early voting, absentee, and provisional voting.

Total voter turnout in the 2004 presidential election increased by
over 26 percent over the election of 2000. About 70 percent of all
registered New Mexicans voted in the presidential election. San
Ildefonso Pueblo voted 75 percent; Jemez Pueblo voted 78 percent;
Sandia Pueblo voted 83 percent. This rate of success would not
have been possible without the language provisions of the Voting
Rights Act.

Are we better off than we were 40 years ago? I know that the
answer is “Yes.” However, it would be a serious mistake to under-
estimate the tenacious grip of racism that is always working
against minorities in our country.

On August the 6th, 1965, when the Voting Rights Act was signed
into law by President Johnson, a new era of civil rights began in
our country. I hope that our Congress today will continue that tra-



35

dition. It is a worthy goal for all of us, and one that we can be
proud to fight for.

At the end of this hearing, I will be more than happy to answer
any of your questions. And this is not a complete testimony. I will
be submitting more testimony for you all in the future, to be sub-
mitted within the 5-day period.

Again, I want to thank you for your invitation to participate in
this hearing, and thank you for your service to our country.

[The prepared statement of Ms. Vigil-Giron follows:]

PREPARED STATEMENT OF THE HONORABLE REBECCA VIGIL-GIRON

Good afternoon.

Mr. Chairman; distinguished members of the committee; thank you for your invi-
tation to address you today.

My name is Rebecca Vigil-Giron.

I currently serve as Secretary of State for New Mexico and I am Past President
of the National Association of Secretaries of State.

I am here to express my strong support for the re-authorization of Section 203
of the Voting Rights Act.

New Mexico’s experience with Section 203 is an enduring validation of the act’s
importance to voter participation.

New Mexico has the distinction of being the only state in the union to adopt two
official languages in it’s state constitution, English and Spanish.

New Mexico is home to half of the Navajo Nation, the largest Indian tribe and
reservation in the United States.

It is the dwelling place of the Jicarilla and Mescalero Apache Nations and 19
Pueblo Indian tribes.

On a per capita basis, New Mexico still has the largest Hispanic population in
the United States; 42 percent.

The Native American population in New Mexico is 10 percent.

The 19 Pueblo Indian Nations in New Mexico speak 5 distinctly different lan-
guages. They are Tiwa, Tewa, Towa, Zuni and Keres.

Section 203 of the Voting Rights Act is the legal foundation of our ability to pro-
tect the voting rights of Native Americans and Hispanic Americans who speak an-
other language besides English.

In 1987, 1 established the first Native American Election Information Program in
the Secretary of States Office.

This Division of my office is responsible for assisting all the Indian tribes in New
Mexico with every aspect of our elections.

Television and radio spots informed the public in English, Spanish and Navajo
languages on issues ranging from voter registration rules and deadlines, to early
voting, absentee and provisional voting.

Total voter turnout in the 2004 presidential election increased by over 26 percent
over the election of 2000.

About 70 percent of all registered New Mexicans voted in the presidential elec-
tion.

San Ildefonso Pueblo voted 75 percent. Jemez Pueblo voted 78 percent.

Sandia Pueblo voted 83 percent.

This rate of success would not have been possible without the language provisions
of the Voting Rights Act.

Are we better off than we were 40 years ago?

I think the answer is yes.

However, it would be a serious mistake to underestimate the tenacious grip of rac-
ism that is always working against minorities in our country.

On August 6, 1965 when the Voting Rights Act was signed into law by President
Johnson, a new era of civil rights began in our country.

I hope that our Congress today will continue that tradition.

It is a worthy goal for all of us and one that we can be proud to fight for.

Again, thank you for your invitation to participate in this hearing, and thank you
for your service to our country.

Mr. CHABOT. Thank you very much for your testimony. Thank
you, all of the witnesses. I now recognize myself for 5 minutes.



36

And Mr. Schlozman, I'll start with you, if I can. How does the
Justice Department monitor and enforce section 203? And why has
the enforcement picked up so much over the last 3 years?

Mr. SCHLOZMAN. Thank you for the question. We have placed tre-
mendous emphasis on this area of the Voting Rights Act. In terms
of how we enforce it, as I mentioned in my opening remarks, we
contact jurisdictions, not only to work with them on ensuring their
own compliance, but we also are constantly trying to gather infor-
mation to make sure that our own records are up to date, to under-
stand whether any particular jurisdiction has crossed the threshold
into coming under the purview of section 203.

We do a massive amount of outreach. Both the Section Chief of
our Voting Section, John Tanner, who has really been instrumental
in bringing this program forward, and myself, we have traveled
throughout the United States, advising jurisdictions.

A lot of the problems that we see are really more attributable to
a lack of familiarity with these requirements than they are any re-
fusal to comply. We have that on occasion, of course, where there’s
recalcitrant jurisdictions; but most of them simply don’t understand
what the legal obligations are, and we work actively to educate
them on those things.

Mr. CHABOT. And to what do you attribute the increase over the
last 3 years?

Mr. ScHLOZMAN. This has been a major priority of Attorney Gen-
eral Ashcroft, of the President. We've put extra resources on this
issue. And I think that both the increased emphasis and the real
leadership that the Attorney General and the White House have
shown on this issue have borne some real dividends, and we'’re tre-
mendously proud of those accomplishments.

Mr. CuABOT. Okay. Thank you. Ms. Fung, let me turn to you
next, if I can. You had mentioned the 10,000 threshold and the pro-
posal or idea by some that it be decreased to 7,500. What would
be the impact of this change on citizens and the electoral process,
if that threshold was brought down to 7,500?

Ms. FunG. Well, it would open up the process and remove bar-
riers for a large number of limited-English-proficient citizens. We
have done some analysis of the figures, and we’ll be submitting ad-
ditional information. But we believe that if the numerical trigger
is lowered to 7,500, it would enable at least another 78,000 Asian-
Americans who would be able to get access to language assistance.

And it would include an increase of nine jurisdictions that would
affect counties in California, Illinois, New York, and Washington.
But all of these counties, with the exception of one, are already pro-
viding language assistance in at least one Asian language.

Mr. CHABOT. Okay. Thank you very much. Ms Chavez, let me
turn to you next. You had indicated clearly from the outset that
you're opposed to the reauthorization of section 203. If there was
one point that you wanted to emphasize over and above all the
other points, what would be your strongest argument against it?

Ms. CHAVEZ. Well, my strongest argument is I think that Con-
gress lacks the authority to, in fact, require States to print mate-
rial in languages other than English, because it does not satisfy the
requirements under either the 14th or the 15th amendment that
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gives Congress the authority to intervene into what would other-
wise be State matters.

I think you would have had to have established an evidentiary
record that showed that an English-language ballot was in fact dis-
criminatory and did not provide due process to voters. And that
evidentiary record was not established in 1975. It has never been
seriously established since.

And I say that having, as I said, been a part of the process and
very familiar with the negotiations that went on to include this
provision, which, frankly, had very little to do with whether or not
there were a large number of Latinos who were being denied the
right to vote because they could not understand an English-lan-
guage ballot.

And I think that record not having been established in 1975 does
not let this Committee off the hook to establish it today. And I'd
love to see hearings that try to establish the necessary require-
ments to satisfy the constitutional intrusion into the right of States
to determine their own election laws.

Mr. CHABOT. Okay. Thank you very much. And before I run out
of time, Ms. Vigil-Giron, let me turn to you. Could you discuss
briefly the costs associated in your State, for example, New Mexico,
with implementing section 203?

Ms. VIGIL-GIRON. Thank you, Mr. Chairman and Members of the
Committee. Actually, the costs are really minimal. The printing of
ballots, the hiring of translators to translate the issues—the bond
issues, the constitutional amendment issues, the various offices
that people are running for—in Spanish, for example—it’s a mini-
mal cost to the State of New Mexico.

We have done it since statehood, actually, since 1912. We have
never had—that’s never been the issue, costs that would be associ-
ated with it.

We have over 30—well, 37 States that the Justice Department
identified, or the Census Bureau identified as having high lan-
guage-minority populations. And so we’ve known this since the
year 2000.

The Justice Department did contact all of our States, and said,
“You must print, you must do all of these in the various languages
in your States.” And most of those States—over 30 of them—asked
for an extension period to not do that until 2007; knowing that the
reauthorization was going to be taking place in 2007. So they have
denied, they have refused—States have refused to go that extra
step based on the high population of language-minority population
within their State, to print in other languages.

Mr. CHABOT. Thank you very much. Thank you, all of the panel.

The gentleman from New York, Mr. Nadler, is recognized for 5
minutes.

Mr. NADLER. Thank you, Mr. Chairman. Ms. Sanchez particu-
larly would like to question Ms. Chavez. And since she’s going to
have to leave in 15 minutes, would it be okay to have her go first,
and I'll come after that?

Mr. CHABOT. Yes. Without objection, we’ll do that. At this time,
Ms. Sanchez, youre recognized for 5 minutes.

Ms. SANCHEZ. Thank you. I want to thank all the panelists, first
of all, for providing testimony. And I've had a chance to review
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some of the written testimony in addition to hearing the oral testi-
mony today.

And for the record, I just want to set one thing straight that I
found in written testimony that was submitted by Ms. Chavez
about the 1996 Dornan-Loretta Sanchez congressional race. In that
written testimony, she states that there were 300 ineligible voters
that participated in that race. And in fact, that list of supposedly
bad voters was never released; so there was never an ability to
verify that there were in fact 300 voters who were ineligible that
voted. And that is a myth that, quite frankly, is perpetuated, unfor-
tunately, and pops up from time to time, and is not supported by
fact. So I just want to make that clear for the record.

Secondly, the premise to me that people who prefer election ma-
terials in a language other than English are somehow not citizens,
or not eligible to vote, or even not worthy of voting, I find highly
insulting. And I'm going to give a perfect example here.

Both of my parents are citizens of this country, but both acquired
English fluency later in life. My mother, who is an elementary
school teacher to this day, and who has raised seven college grad-
uates, is more comfortable oftentimes having her voting materials
in Spanish, because she values the right to vote so highly that she
doesn’t want to inadvertently make a mistake. So she prefers to
have both English and Spanish ballot materials.

And for some of us who grew up speaking English and English
is our first—or for some people, English is their only language—
oftentimes, election materials can be confusing using double nega-
tives. So why we would want to prevent people from getting elec-
tion materials that will help them be informed voters is a mystery
to me.

Now, Ms. Chavez, you allege that non-English voting materials
somehow facilitate or induce voter fraud. And you also insist that
it can lead to all kinds of mischief in terms of people participating
in elections when they are in fact not eligible to participate in elec-
tions. And you cited some articles and, of course, the 1996 congres-
sional race.

In that race, it is true that there were some voters—a small
handful of voters—who believed, in fact, that they were eligible to
vote because they were in the process of becoming citizens. They
had received a letter from the INS stating, “Congratulations, you
have passed your citizenship test,” so they honestly believed that
they were eligible to vote. They didn’t realize that had they not
been sworn—that they were ineligible to vote. And it was an hon-
est mistake.

So my question to you—I have two, but the first is, given that
you're advocating this position of providing the materials in
English only, it would seem to me that that would increase the risk
of ineligible voters voting; because if they don’t understand the
election laws and don’t understand the eligibility requirements,
they could in fact be in the position where they think that they are
eligible to vote.

So I'm wondering, you know, is it your testimony today that pro-
viding information in Spanish to voters who prefer Spanish-lan-
guage materials in voting, that that will increase voter fraud?
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Ms. CHAVEZ. Well, first of all, let me clarify a couple of things.
There are numerous instances cited of non-eligible persons voting
and using Spanish-language materials. I also cite others, including
a 1982 case in San Francisco, in my book. But let’s put that side
for a moment.

The question you ask is whether or not I—it sounds like you are
implying that I oppose providing materials to non-English-speaking
persons who are eligible to vote in languages other than English.
I do not oppose——

Ms. SANCHEZ. Pardon me

Ms. CHAVEZ. I do not oppose——

Ms. SANCHEZ. The question was, do you believe that providing
materials in languages other than English increases voter fraud?
That was the question.

Ms. CHAVEZ. Okay. Having material provided in languages other
than English, in my view, is permissible, so long as the person is
eligible to vote; and might even be desirable. The question is
whether or not Congress has the authority to mandate the provi-
sion of those materials under the Constitution, and therefore is sec-
tion 203 in fact constitutional.

It has not been challenged. I suggest that it may in the future
be challenged, and that, based on my reading, it will be declared
unconstitutional.

I would also say, though, that nothing I have said suggests that
there is anything wrong with providing materials to voters in lan-
guages other than English. I happen to head up a political action
committee. We print up material in Spanish and do Spanish-lan-
guage communication with potential voters.

That is using private money for political purposes, and is quite
different than the State mandating the printing of those election
materials in languages other than English and Congress requiring
the States to do that.

Mr. CHABOT. The gentlelady’s time has expired.

Ms. SANCHEZ. Mr. Chairman, if I could ask for unanimous con-
sent for just one additional minute——

Mr. CHABOT. Without objection.

Ms. SANCHEZ. —I have one other quick question that I'd like to
ask Ms. Chavez.

Native-Americans have lived in this country long before English
was ever spoken on this continent. And for Native-Americans, lan-
guage identity is very much a part of their cultural preservation
and their survival. And sadly, this country has a history of killing
off substantial numbers of Native-American populations, taking
away their land, and decreasing their opportunities.

So I just want clarification. Is it your testimony that Native-
American populations should not be given language assistance in
voting, or oral assistance in voting?

Ms. CHAVEZ. Again, I am not opposing giving language assist-
ance to eligible voters who speak a language other than English.
What I am objecting to is Congress mandating that materials be
printed in languages other than English, because I think it is not
within the purview of the Congress to require States to do that.

Ms. SANCHEZ. Well, if section 3 [sic] is not reauthorized, then
how would they get those materials in the languages?
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Ms. CHAVEZ. Well, number one, States could on their own decide
to provide those materials. Organizations such as Asian Legal De-
fense Fund, Mexican American Legal Defense Fund, or all of the
various Native-American groups, could provide that——

Ms. SANCHEZ. You don’t believe that it’s an important Federal in-
terest to have those materials provided to voters who want to be
informed voters, who vote in national elections?

Ms. CHAVEZ. As I said, I do not believe that section 203 satisfies
the requirement under the Constitution to show discrimination on
the basis of an English-language ballot, or lack of due process.

Mr. CHABOT. The gentlelady’s time has expired.

Ms. SANCHEZ. Thank you, Mr. Chairman.

Mr. CHABOT. You're welcome. The gentleman from Iowa is recog-
nized for 5 minutes. Mr. King?

Mr. KING. Thank you, Mr. Chairman. And I want to thank you
for holding this hearing. And I want to thank all the witnesses for
your testimony. It is a subject of great interest, I think, to everyone
up here on this panel.

And as I sit here and listen to this testimony, I'll say the thing
I have the most difficulty with: it’s hard for me to get down into
the minutiae of this testimony, when I'm sitting back here realizing
that there’s an English-language proficiency required with natu-
ralization. And so therefore, if you’re proficient enough with
English to be naturalized as a citizen, then it would be rational to
think that the only way you could justify being an American citizen
and not being proficient in English in order to vote would be if you
were raised in an ethnic enclave where you weren’t exposed to the
English, didn’t learn English, therefore would have that difficulty
of getting informed and going to understand a ballot.

But it seems to me like I'm hearing the voices of people who have
been naturalized citizens, people who have plenty of access to
English and have not, apparently, chosen to use it.

So I'll just tell you that fundamentally I think it’s wrong for us
as the Federal Government to require English language proficiency
for naturalization, but not have the same standard for voting.

It also would seem to me that if you're not proficient enough in
English to pick up the information, then it’s hard to be qualified,
hard to be educated, and we’re taking away that incentive. And
how can you understand the American culture and American body
politic, without understanding the English language?

I think we’re going absolutely the wrong way with section 203.
And that’s my little monologue, and it doesn’t really necessarily
have a question with it.

But I would pose my question then to the gentlelady from New
Mexico. And I saw your returns here, up to 78 percent and 83 per-
cent, I think, in the one area. And does New Mexico—do you have
same-day registration there?

Ms. VIGIL-GIRON. Mr. Chairman, Member King, no, we do not.

Mr. KING. Okay. Do you have a voter identification, a picture
identification requirement?

Ms. VIGIL-GIRON. Mr. Chairman, Member King, no, we do not.

Mr. KiNG. If you're an election poll worker there and someone
comes through and seeks to vote for an individual, can you chal-
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lenge them and ask for their identification if you happen to believe
they are not the person that they presented themselves to be?

Ms. VIGIL-GIRON. Mr. Chairman, Member King, no, we do not.
They are not challenged. They are basically presenting themselves.
Now in New Mexico, we passed election laws where they must
state their name, their address, the last four digits of their Social
Security number, and their date of birth, in order to vote.

Mr. KING. And if they get that number wrong, can they vote?

Ms. VIGIL-GIRON. If they get that number wrong, then they will
be asked to provide some type of identification, whether it’s a Gov-
ernment document or a driver’s license; not necessarily a picture
ID, but something that matches with the address on the roster.

Mr. KING. But even you, as Secretary of State, or a poll worker,
if you knew that person to not be the person they represented them
to be, could you challenge them?

Ms. VIGIL-GIRON. Mr. Chairman, Member King, you can ask
them for that type of identification that I've just mentioned.

Mr. KiING. The verbal identification.

Ms. VIGIL-GIRON. The verbal—

Mr. KiNG. And if they memorize the last four digits of a Social
Security number, and they get that data correct, then you can’t
challenge them?

Ms. VIGIL-GIRON. That’s correct.

Mr. KiNG. Okay. So they, in fact, can legally be an imposter and
present themselves with that information and legally vote, and it’s
prohibited to challenge them?

Ms. VIGIL-GIRON. Mr. Chairman, Member King, that is—that’s
being discussed everywhere throughout the United States. And
there have never been any cases or incidences in New Mexico that
have come before me or the attorney general or the local district
attorneys.

Mr. KING. Yes, thank you. I wanted to get that clarified.

And then, as I listened to Ms. Fung’s testimony, I had just—you
saw me probably smile a little up here. And you have a nice pres-
entation; you do the same. And that “Asians are taking too long to
vote,” you know; and we have some of those remarks get made
where I come from. We say that to different ethnic groups, and it’s
done in a humorous way; and the same with the length of the
names. And I don’t know if that’s what you’d call empirical data
that would indicate that we ought to be investing Federal dollars
in facilitating more language instruction to vote.

But I'll say another thing I bring to mind is, are you familiar
with Proposition 209 that California passed in 1995?

Ms. FuNG. Can you remind me what is in Proposition 209?

Mr. KING. I can try: the State of California shall not discriminate
against or grant preferential treatment to any individual or group
on the basis of race, creed, sex, religion, ethnicity, or national ori-
gin.

Ms. FUNG. Yes.

Mr. KING. And would you happen to—I will just tell you this.
The Asian study body population in the University of California,
Berkeley, under their “goals system,” was 12 percent in 1995. Five
years later, it was 46 percent, because it was merit rather than,
I'll say, de facto quota.
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And I think that’s an astonishing accomplishment for the Asians,
and I think it’s a tremendous thing. And I think it would be a very
good thing if those kind of positives were emphasized here. But I'd
afgk you, can you further justify and answer for me the question
0

Mr. CHABOT. The gentleman’s time has expired, but I'll give him
unanimous consent for an additional minute, since we did it on this
side; do it over here.

Mr. KiNG. Thank you, Mr. Chairman.

The justification for other than English-language ballots, when
naturalized citizens have an English proficiency requirement, and
American-born citizens have an access to free English education?

Ms. FUuNG. Yes. First of all, bilingual assistance is needed be-
cause, in order to exercise the right to vote effectively to certain
limited-English-proficient citizens, it removes the barriers to vot-
ing. For naturalized citizens, I just want to remind you that, espe-
cially for senior citizens, there is an exemption, an English-lan-
guage exemption for people over 55 who've resided here for 20
years or more.

Not everyone who is a naturalized citizen is fluent enough in
English to cast an effective ballot, and that is the reason why lan-
guage assistance is needed.

Mr. KING. Thank you. Thank you, Mr. Chairman.

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from New York, Mr. Nadler, is recognized for 5
minutes.

Mr. NADLER. Thank you. First, before I begin questioning, I'd re-
mind Mr. King that there is a large number of people in this coun-
try who are citizens of the United States, who come from the Com-
monwealth of Puerto Rico, where the language is Spanish. So you
cannot say that they’'ve taken an exam to become naturalized, and
if they pass that exam in English, etcetera—what you said before.
Because the original language of the Commonwealth of Puerto Rico
is Spanish, and people who come from Puerto Rico and reside in
New York or California—or Iowa, even—are entitled to vote with-
out any showing of proficiency in English.

Let me ask any member of the panel quickly, does any member
of the panel believe that literacy tests that used to be required
helped people become literate?

Ms. FUNG. No.

Mr. NADLER. Nobody. I thought so. Thank you. [Laughter.]

Mr. Schlozman, in your experience, does language assistance pro-
mote voter fraud, or impose excessive costs, as Ms. Chavez stated
in her testimony? And what is the view of the Administration on
this issue?

Mr. ScHLOZMAN. We've been enforcing this statute very vigor-
ously, as I discussed. I would have no idea if any of these trans-
lation requirements have had any impact on fraud, though. Cer-
tainly, we have not

Mr. NADLER. You have not, in your very vigorous enforcement of
this provision, you haven’t observed that it promoted voter fraud?

Mr. SCHLOZMAN. That is correct.

Mr. NADLER. Or imposed excessive costs? Has this been one of
the more expensive Federal Government programs?
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Mr. ScHLOZMAN. Well, it is an unfunded mandate, to be sure.
But on the other hand, we have been working with jurisdiction
across the country to make this requirement as easy as possible to
implement.

Mr. NADLER. Would you call this one of our larger unfunded
mandates?

Mr. SCHLOZMAN. Congressman, I'm just not in a position to be
able to comment on that. I wouldn’t have that

Mr. NADLER. Okay. Thank you. Ms. Fung, could you expand on
your thoughts about updating the triggers? You mentioned from
10,000 to 7,500. Do you have any research that you might be able
to share with the Committee that would provide greater insight
into the current needs, and how those needs may have changed in
the last—what is it?—13 years?

Ms. FUNG. Yes. We can provide some charts which would show
the impact of lowering the trigger to 7,500 and why it’s important
because it would help to pick up several Southeast Asian popu-
lations. In fact, if you lowered the numerical trigger to 5,000, you
would also pick up certain South Asian populations that are in
need of language assistance, as well. And while it would increase
the number of jurisdictions required to provide Spanish, that num-
ber is still relatively small. So we will be glad to provide you that
information.

Mr. NADLER. Thank you. Ms. Fung, Ms. Chavez said in her testi-
mony that, “nearly half of the jurisdictions that provided estimates
said no one, not a single person, used oral minority language as-
sistance, and more than half likewise said no one used their writ-
ten minority language assistance.”

I know that’s certainly not our experience in New York. Are you
aware of other jurisdictions where that is the experience?

Ms. FUNG. I'm not aware of any jurisdictions where no one is
using the language—the translated materials provided. Obviously,
jurisdictions have the option to target. They are not required to
translate every piece of voting information, if they can demonstrate
that it’s not needed.

There are certain—for example, in Queens County in New York,
there are large Asian-American populations, Latino populations.
There are also many neighborhoods where there are not that many
language minority citizens. The New York City Board of Elections
has been able to target and decide where language assistance is
needed, and that flexibility is actually what makes it a workable
program.

Mr. NADLER. Thank you. One more question for Ms. Fung, and
then I have a question for Ms. Chavez. Ms. Fung, you mentioned
in your testimony that the Board of Elections of New York had ar-
gued that information in Chinese would not fit onto our old,
clunky, mechanical voting machines in New York. Were they ulti-
mately able to find a way to deal with that problem?

Ms. FUNG. Yes, indeed. When pressed with respect to that mat-
ter—actually, New York City is one of the—three of the counties
in New York City are also covered under section 5. And I just want
to point out that it was very important that section 5 was available
after the 1992 amendments came into place.
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When there was a Chinese language program, we thought that
the board ought to be translating the ballots in the machines.
These are the old, 40-year-old, mechanical voting machines. They
said it wasn’t possible. But we approached the Justice Department
and said, “You should not preclear this program, because it’s clear
that the language ?

Mr. NADLER. So in other words, they found it possible, when they
had to.

Ms. FUNG. Absolutely.

Mr. NADLER. I have often observed that, when dealing with the
transit agencies in New York, that when the politics changes, so
does the physics. And apparently, that’s true of the Board of Elec-
tions, too.

Ms. Chavez, you've argued in testimony that I quoted a moment
ago that very few people use this in certain instances—I won’t
quote the testimony again—and it’s also very expensive. So even
though it’s not used, it’s very expensive; which seems to be a slight
contradiction.

But in light of this—in light of this—you have your reasoning
here as to why you think it’s unconstitutional. But it’s been in ef-
fect since 1975. That’s 30 years. No one has, I think you said—I
was going to ask you if anyone had challenged this. You said no
one had challenged this, had brought a constitutional challenge to
the courts in 30 years.

Doesn’t that argue that, if no one has brought a constitutional
challenge, that in fact nobody is finding it so terribly burdensome
as to look for legal recourse?

Mr. CHABOT. The gentleman’s time has expired, but you can an-
swer the question.

Ms. CHAVEZ. If I can quickly answer, first of all, the testimony
which you cited was not my testimony. This was taken directly
from the General Accounting Office study of the implementation of
the Voting Rights Act. The General Accounting Office, last time I
checked, was an arm of Congress; so this was a congressionally
mandated and funded study that provided that information. And
there is also substantial information of the two GAO studies done
of the bilingual balance that show the costs.

Those costs are expensive. In 1992, I believe—I'm sorry, 2002,
Los Angeles County alone spent more than $3 million. When you
say it’s inconsistent to say it is both costly and not used, in fact,
that is why it is wasteful. Because the printing up of the materials
and the providing of the materials in multiple languages is expen-
sive, and then in some jurisdictions these materials are not used.

And this, again, is not my word. This is the word of the General
Accounting Office.

Mr. NADLER. But the question I asked you was if it’s so—why
has nobody challenged this, if it’s so burdensome and expensive?
No one has challenged this for 30 years.

Ms. CHAVEZ. Well, Mr. Nadler, maybe it’s because I've been busy
for the last 20 years.

Mr. NADLER. So you're the only one who finds it burdensome?

Ms. CHAVEZ. No, it may be that there simply has not been some-
one who has been aggressively interested in challenging it. And I
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would suggest that it will, in fact, probably be challenged if it is
reauthorized.

Mr. CHABOT. The gentleman’s time has expired. I know Ms. Cha-
vez indicated she has to leave. I'd ask unanimous consent that
Roger Clegg, who is the General Counsel for the Center for Equal
Opportunity, be able to take her place at the dais. He was already
sworn in, and was one of our witnesses at a previous Voting Rights
Act hearing.

So thank you very much for your testimony, Ms. Chavez. If
there’s no objection, Mr. Clegg, you're welcome to come forward. I
don’t know if there will be any questions, but it’s probably helpful
to have a similar viewpoint espoused at the table, in case members
want to ask questions.

[Mr. Roger Clegg, being previously sworn, took a seat at the wit-
ness table.]

Mr. CHABOT. The gentleman from Florida, Mr. Feeney, is recog-
nized for 5 minutes.

Mr. FEENEY. Well, thank you. And actually, I wanted to ask a
question. I'm glad Mr. Clegg stepped in, because I didn’t feel like
I got a complete, direct answer last time. So, same question.
[Laughter.]

Fortuitous timing. Ms. Chavez did a great case, making a num-
ber of arguments. And she thought her most important argument
was the constitutionality case.

And I asked last time with respect to the power of Congress to
legislate in a different part of the Voting Rights Act, whether or
not at least with respect to congressional elections, article I, section
4, which says that the times, place, and manners are subject to leg-
islation from the State legislatures, but that Congress may at any
time, by law, make or alter such regulations.

Presuming that a State could, if it wanted to, decide to print bal-
lots in two languages, for example—and I don’t think you would
quarrel that a State could, if it wanted to—well, at least with re-
spect to congressional elections, under article I, section 4, couldn’t
Congress regulate, aside from the equal protection language,
wouldn’t we have potentially the power under article I, section 4,
to regulate the language in ballots with respect to congressional
elections?

Mr. CLEGG. Potentially. But let me elaborate on that. First of all,
I think you’re acknowledging quite correctly that this would give
Congress power only to apply something like section 203 to con-
gressional elections. And of course, the vast majority of elec-
tions

Mr. NADLER. Would the gentleman yield on that specific point for
half a second?

Mr. FEENEY. I will.

Mr. NADLER. Yes. There were a number of cases in the early *70’s
after Congress legislated the 18-year-old vote, before the 18-year-
old vote amendment, in which the courts held that that provision
means congressional elections or cases affecting congressional elec-
tions; which implicates a lot of other things. Like members of the
Democratic or Republican county committee could have a role in
who the nominee may be. So I'm just bringing that to your atten-
tion.
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Mr. CLEGG. Most elections that State and local governments hold
are not Federal elections; and therefore, would not be covered by
article I, section 4.

I think that even with respect to congressional elections, there
would be an issue—and I'm not an expert on this particular issue,
and I don’t know if you've got—I anticipated your question, Mr.
Feeney, because I know that, as you say, this was something that
you asked about last time I was up.

When I read article I, section 4, this morning, it seemed to me
that it’s not crystal clear that legislation as broad as section 203
would be within article I, section 4.

Mr. FEENEY. There’s not a lot of law on this section.

Mr. CLEGG. Right.

Mr. FEENEY. I would grant you that. But the language to me
seems pretty clear.

I wanted to ask—by the way, I'm guarding congressional prerog-
atives here; which is different from saying we ought to exercise
those prerogatives. But I do believe we have some powers under ar-
ticle I, section 4, that may not have been used regularly. That
doesn’t mean we don’t still have those powers.

You know, Ms. Fung, on the issue of assimilation, is it your expe-
rience—number one, I want to suggest that you said that Cali-
fornia has a lot more Asian-American representatives at the State
legislative and State senatorial level than they did pre—you know,
pre-section 203 enactment. But you did have a pretty famous Sen-
ator. Senator Hiyakawa was an Asian-American; was he not? He
was elected Statewide long before 203. And by the way, he was an
English professor, and pretty darn fluent in at least two languages,
maybe a lot more.

Assimilation is something that I'm very interested in. What does
203 do? Does it adversely or positively affect assimilation? I mean,
we watched, you know, in Ottawa just a half decade ago, literally,
a peaceful civil war, virtually, break out. By 1 percent, they could
hﬁve changed their language. We're watching the French Muslim
ghettos.

And one of the things that we’ve been proud of is that, whether
you came from Eastern Europe or Italy or Germany, that one of the
ways we assimilated you was not just through the public education
system, but through participating in voting.

And having four or 104—in Dade County, we have 150 different
primary languages spoken in our K-12 schools. And if you're going
to argue that if there are 10,000 voters in a district that have a
primary language other than English, theyre being denied the
right to effectively cast their vote, it does seem to me—you know,
we give individual rights in America—at least, I believe—not group
rights. It seems to me like everybody whose primary language is
something other than English in the country—including 150 dif-
ferent languages in Miami—may have an argument.

What do you believe is happening to the goal of assimilating peo-
ple as a consequence of section 203, I guess is my question.

Ms. Funa. Well, I think section 203 actually helps to promote in-
clusion. If anything, you want people who are limited-English-pro-
ficient to be able to participate in the political process. And they
can, through the assistance of language assistance at the polls.
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I think that’s—the reason that it’s important is that, as a group,
Asian-Americans, Latinos, have faced a history of discrimination,
and some of it has stemmed from the fact that they are not pro-
ficient in English. And so I think that’s what makes it slightly dif-
ferent; there is a documented history of discrimination, especially
for Asian-Americans. We were not even able to vote until 1943.

So to your question, I think it actually promotes inclusion when
you have more people participating in the political process and feel-
ing welcome to do so.

I mean, I think we’ve had so much experience going to various
polling places. And what we’ve seen is, if you’re not fully proficient
in English, you don’t necessarily know where to go if you're at the
wrong polling site. You don’t know exactly how to use the machine.
And think about HAVA, which now requires new voting machines
that will meet certain standards. How are people who are not fully
proficient in English going to be using—changing over from a me-
chanical voting machine to an electronic voting machine?

I think all of—language assistance is supplemental to what,
hopefully, will happen; which is that everyone will learn English.
And T think that is certainly our experience, is that people want
to learn English. Hopefully, there will be more funding for English
programs.

But until the time that people are fully proficient in English, and
as long as there are citizens who are limited-English-proficient, but
want to vote, section 203 fills that need very well.

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from Virginia, Mr. Scott, is recognized for 5 min-
utes.

Mr. ScoTT OF VIRGINIA. Thank you. Madame Secretary, there are
two theories of voter registration, from an official capacity. Some
just sit back and wait for people to show up, and others do out-
reach. Is it anything wrong with outreach, in terms of voter reg-
istration?

Ms. VIGIL-GIRON. Mr. Chairman, Member Scott, of course not.
We have so many third-party registration groups out there that
pounced on all of our States during this last presidential election,
and we saw large numbers of voter registrations within our States.
And they brought in a lot of good voter registrations.

The fact that we were funded with the Help America Vote Act—
I think $3.9 billion distributed throughout the States to assist in
voter education—was also a major factor in bringing up those num-
bers and teaching people how to register and vote.

Mr. ScoTT OF VIRGINIA. What if the outreach could mean using
material printed in different languages?

Ms. VIGIL-GIRON. Mr. Chairman, yes, Member Scott, that is true.
And that’s what we do in New Mexico.

Mr. ScoTT OF VIRGINIA. Okay. Mr. Clegg, if they can do this vol-
untarily, would a requirement to do that be subject to strict scru-
tiny under the Constitution?

Mr. CLEGG. It would not be subject to strict scrutiny.

Mr. ScoTT OF VIRGINIA. It would not be subject to strict scrutiny?

Mr. CLEGG. It would not be, but I
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Mr. ScoTT OF VIRGINIA. If you’ve got a constitutional argument,
what standard would you be using, if it’s not strict scrutiny? Ra-
tional basis?

Mr. CLEGG. Well, no, I think that we’re not dealing with a sus-
pect classification here. I think the framework that the Supreme
Court has set out is whether that congressional law is congruent
and proportional to preventing a violation of the 14th or 15th
amendment, if 'm understanding your question correctly.

Mr. ScOTT OF VIRGINIA. So congruent and proportional would be
the test?

Mr. CLEGG. That’s correct. That’s from the City of Boerne case.

Mr. ScOTT OF VIRGINIA. Why are not ballots in different lan-
guages congruent and proportional to the problem that people can’t
understand English?

Mr. CLEGG. They are congruent and proportional to that prob-
lem. But the point is, that problem is not a violation of the 14th
or 15th amendment. What the Supreme Court has——

Mr. ScoTT OF VIRGINIA. So? So what?

Mr. CLEGG. The Supreme Court has said that in order for Con-
gress to have authority to legislate under the enforcement clauses
of the 14th and the 15th amendments

Mr. ScorT OF VIRGINIA. How about the provision you all just
were reading, article I, section 4?

Mr. CLEGG. That would apply only—you know, arguably, would
give Congress authority only to pass something like section 203 for
congressional elections. It would not apply to State elections.

Mr. ScoTT OF VIRGINIA. Well, wouldn’t it apply to—well——

Mr. CLEGG. It would not apply to State elections, because article
I, section 4, has to do only with congressional

Mr. ScoTT OF VIRGINIA. So we could do it for congressional elec-
tions? There’s no question that we could do it for congressional
elections?

Mr. CLEGG. No, no, no, I think there is a question. That was the
other point that Mr. Feeney and I were discussing, whether the—
and as Mr. Feeney says, and I think he’s right, there’s not a lot
of case law on this—whether a law like section 203 is within article
I, section 4.

Because what article I, section 4 is, that Congress can regulate—
I think it’s the time, place, and manner, something like that, of
elections, doesn’t really say whether—your argument would have to
be that the manner of elections includes things like printing ballots
in languages other than English. And I don’t know whether a court
would uphold that assertion of congressional authority or not.

Mr. ScOTT OF VIRGINIA. Mr. Schlozman, do you see any constitu-
tional problem with requiring ballots to be printed in different lan-
guages?

Mr. ScHLOZMAN. Congressman, I wouldn’t want to opine on the
constitutional issues. I'm not qualified to do that. As a law enforce-
ment agency, we would enforce any law that Congress passes. And
as long as the Supreme Court says that it’s constitutional, we’ll
continue to enforce it.

Mr. ScorT OF VIRGINIA. Well, has anybody brought any fraud—
people have alleged—we had a suggestion that there’s all this fraud
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going on. Have you investigated any of these fraud allegations and
come up with any convictions?

Mr. ScHLOZMAN. Well, the fraud issues are dealt with at the De-
partment of Justice by the Criminal Division, not by the Civil
Rights Division. There have been a significant number of fraud
convictions over the last few years, and I think the Department ac-
tually even issued a press release. But that’s outside of our baili-
wick. That belongs to the Criminal Division.

Mr. CLEGG. Mr. Scott, if I may, that report that Mr. Schlozman
refers to is cited in Ms. Chavez’s testimony on page 4.

Mr. ScoTT OF VIRGINIA. Thank you. And before my time ends,
Ms. Fung, could you talk about the expense in complying with the
bilingual sections of the Voting Rights Act?

Ms. FUNG. Actually, I don’t have that information. I'm only
aware of the GAO report. But I know that other reports—other
surveys have been taken of various registrars. I don’t have infor-
mation about that.

Mr. ScOTT OF VIRGINIA. Ms. Secretary, could you answer the
question?

Mr. CHABOT. The gentleman’s time has expired, but you go ahead
and answer the question, if you can.

Ms. VIGIL-GIRON. Thank you, Mr. Chairman. Member Scott, the
reason why we don’t know are States that are not doing it right
now translating election materials into those various languages is
because they asked for extension periods through 2007. They didn’t
even want to attempt to put a pencil to paper to figure out how
much they are going to have to spend for translators and for the
printed materials themselves.

And now that we have HAVA, that will require the one for poll-
ing place voting machines to translate into those languages, as
well, so that they can hear the audio version of their ballot as
they’re voting.

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from Alabama, Mr. Bachus, is recognized for 5
minutes.

Mr. BacHuS. Thank you, Mr. Chairman. My question is this. I
understand the basis for section 203 was unequal educational op-
portunities for certain citizens. Since its passage, have those oppor-
tunities grown? Is there still a disparity?

Ms. VIGIL-GIRON. Mr. Chairman, Member Bachus, as I men-
tioned, since 2000 election and the Census, other States besides
me—California, Florida, I believe, also, prints their election mate-
rials in other languages. New Mexico has always done this.

But the other States that have been identified as having high mi-
nority language populated States, we don’t know—we don’t know
what kind of an impact; other than those minority populations are
not voting. They’re not registering to vote, and they’re not going
out to vote, because they don’t want to vote on something that they
don’t understand. I mean, Native-Americans, who have always
been here—this is not just an immigrant population to be natural-
ized.

Mr. BACHUS. Yes. I guess my question is, when it was first
passed, we said that a lot of our citizens are simply not afforded
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the opportunity to learn English, I would suppose, because it was
unequal educational opportunities. And are we addressing that?

And I think what I'm talking about, are we teaching people
English, or the predominant language? Or do you see it as that’s
not a goal? Do you understand what I'm saying?

Ms. VIGIL-GIRON. Of course.

Mr. BAacHUS. Like for instance, let’s say a population that’s been
in our country for 25 years. Are they making progress toward
learning English? You know, it was seen, I would think, when it
was passed as, at least for some groups, until folks are assimilated.

Ms. VIGIL-GIRON. Mr. Chairman, Member Bachus, I think that as
elections officials we’re not there to teach people English. We're
there to give every citizen who is a citizen of the United States the
right to vote. And giving them that information in the language of
their choice is what we’re trying to achieve here.

Mr. BAcHUS. Okay.

Ms. FuNG. And if I could just add, I'm, of course, very proud of
the fact that many Asian-Americans succeed in the educational
process and are graduate students and are achieving all kind of
success. But that, unfortunately, is not true for all Asian-American
groups; and specifically, for Southeast Asians. There’s very low
educational attainment.

For example, 26 percent of Cambodians have never had any for-
mal schooling. There are many such statistics which show the dis-
parities. And so even though we have made progress over the last
25 years, we still do not have educational equality. And that’s why
there’s still a need for bilingual assistance.

Mr. BAcHUS. Okay.

Mr. CLEGG. Mr Bachus, I think you’ve put your finger on what
Ms. Chavez points out in her testimony is the fundamental prob-
lem with the constitutionality of section 203. Section 203 does not
even talk about voter intimidation or anything like that. It hinges
entirely on a claim that educational disparities have created these
hurdles to voting.

And I think that that means that what Congress apparently is
asserting—and has to remake the record for, since it’s reauthor-
izing this statute—is that State discrimination, official State dis-
crimination is, A, the cause of disparities in voter turnout and
things like that, and that, B, this law is a congruent and propor-
tional response to the educational discrimination that still exists.

I think that you’re right. I think anybody would have to agree
that there is much less State-sponsored discrimination in 2005
than there was in 1965. And I think that that’s one of the things
that this Subcommittee has to come to grips with, if it’s thinking
about reauthorizing section 203.

Mr. BAcHUS. Would anyone else like to comment?

[No response.]

Mr. BACHUS. When this was first passed, there was not an oppor-
tunity, say, for a certain group of our citizens who spoke a different
language to—if programs for them to learn English weren’t avail-
able, then obviously there may have been a need for this. But if
those programs are available—I mean, Ms. Vigil-Giron and—if
those programs are available in a community, and are readily ac-
cessible, does that satisfy section 203?
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Ms. VIGIL-GIRON. Mr. Chairman——

Mr. CHABOT. The gentleman’s time has expired, but go ahead
and answer the question.

Ms. VIGIL-GIRON. —Member Bachus, thank you. You've got a
very, very large population of people. And of course, you know, the
Latino population is the fastest growing minority right now in the
country. And what you're having is a lot of older citizens who only
want to speak in their native language, who only want to read in
their native language, who only want to watch television in their
native languages.

What is wrong with extending that extra effort within our
States? Because our States are not taking responsibility to trans-
late into those various languages. We’re not volunteering. As I
mentioned, New Mexico has always had that in place. We didn’t
cross the border; the border crossed us in New Mexico. And so
we’ve got a lot of older American citizens, Hispanic-Americans, who
would much rather vote in their Spanish language than in English
language, and understand it much better if it’s explained.

So this is just an opportunity for us to keep going in that direc-
tion, as the United States of America, to provide more informa-
tion—and education—in whatever language we need to provide it
in. But we have to do it.

Mr. CLEGG. See, this is the problem. If the reason that these in-
dividuals do not speak English has nothing to do with discrimina-
tion, then I don’t see—I mean, that’s not what section 203 says.
And I don’t know where Congress’ enforcement authority under the
14th amendment and the 15th amendment comes from, then.

Mr. BAcHUS. Yes, you know, 203 says they hadn’t had the oppor-
tunity to learn English, so we’re going to supply them a ballot in
their native tongue. It doesn’t say that because they don’t want to
learn English, we’re going to supply them a ballot in their own—
as I understand it.

I'm not saying that we don’t decide that the basis is going to be
something else. But I'm just saying that the law as it now exists,
203, the basis is that they don’t have an opportunity to learn
English. Am I wrong about that?

Mr. CHABOT. The gentleman’s time has expired. Does anybody
think he’s wrong in that?

Ms. FUNG. I do believe you’re wrong.

Mr. BAcHUS. Okay.

Mr. CHABOT. Does anybody think he’s right in that?

Mr. CLEGG. I think he’s right. I mean, just read section 203. It
says, among other factors, the denial of the right to vote of such
minority citizens is ordinarily directly related to the unequal edu-
cational opportunities afforded them.

Mr. BAcHUS. That’s what it says, the basis is unequal edu-
cational opportunities.

Mr. CLEGG. And I think it’s even clearer in section 4(f).

Mr. CHABOT. The gentleman’s time has expired.

Mr. NADLER. Mr. Chairman? Mr. Chairman?

Mr. CHABOT. Yes.

Mr. NADLER. Can I ask unanimous consent that Ms. Fung have
a minute to finish answering that question?
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Mr. CHABOT. Yes, without objection. I want to get to Mr. Watt
down there, though. I don’t want to be unfair to him and drag this
out too long. So Ms. Fung, if you'd like to respond there?

Ms. FUNG. I just think you need to look at the Census data,
which shows that there is a very large proportion of limited-
English-proficient individuals. There is a high degree of linguistic
isolation.

Mr. BAacHUS. Oh, no, I understand all that. I understand there
are a lot of people that can’t speak English, that would have dif-
ficulty voting, if not that. But what I'm saying is, when you look
at the law itself, it just says that the reason we’re supplying these
ballots in their tongue is because they have not had an opportunity
to learn English. But maybe we’d even disagree over what the law
says.

Ms. FuNG. I think we would disagree that everyone has equal op-
portunity to learn English. But beyond that, I think that the pur-
pose of section 203 is to enable citizens who may not speak English
very well to be able to effectively cast a ballot.

And I think there’s no question that, first of all, people use lan-
guage assistance—bilingual materials and oral assistance; and in
fact, more people are voting. I think that’s a laudable goal that
Congress should be promoting.

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from North Carolina, Mr. Watt, is recognized for
5 minutes.

Mr. WATT. Thank you, Mr. Chairman. Let me just say on this
issue I think we may be focusing on the past, rather than looking
at what we'’re trying to do here.

And for that purpose, I want to try to focus this in a different
direction; not that I accept that we have to create a legislative
record of prior discrimination and intimidation, but let’s suppose
for the moment that we do, as a basis for section 203 or as a basis
for renewing section 203. We don’t have to do it to justify section
203 in the past, because nobody has contested it in the courts. And
unless somebody contests it between now and 2007, it will become
a moot point.

But let’s pick up right here. And I'm sorry Mr. King left be-
cause—and I don’t want to leave the impression that I'm picking
on him, but I think we need to clean up the record on the one thing
that he said that was offensive to some of us; probably not offen-
sive to him, not even intended to be offensive on his part.

But I don’t want the record to go unchallenged there. The fact
that some people engage in joking references, ethnic references, ra-
cial references, may be funny to some people; but for this purpose,
Ms. Fung, I want to be clear about you and the Secretary’s impres-
sion about whether that also creates a discriminatory and intimi-
dating environment that discourages people from voting.

Has it historically, does it now, will it, in your estimation, in the
future? And if you can give me an example or two. I thought you
gave some good examples in your testimony, Ms. Fung.

This not about slamming Mr. King and his jocular references. It’s
about building the record about what impact that funny thing to
him has on racial and ethnic minorities. Ms. Fung, and then the
Secretary.
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Ms. FuNG. Thank you. Well, actually, I do regret that he’s not
here, as well, because “Oriental”—the use of the term “Oriental” is
considered a racist term. And the fact that people feel unwelcome
at the polling place means that they’re less likely to vote. And that,
to me, constitutes discrimination.

And this happens very frequently. This is not a matter of long
ago. I only cited a few examples because they were from the 2004
election, but there are many other such examples that could be
cited. And I will provide that information to you. It creates an un-
welcome atmosphere, where people don’t feel that they should go
back to vote.

Mr. WATT. I would appreciate your providing those [sic] addi-
tional information, because we need to build the record on that. If
this is about proving the impact of discrimination, or what impact
it has on voting patterns, then we need to document that. Then
let’s document it.

Madame Secretary?

Ms. VIGIL-GIRON. Mr. Chairman and Member Watt, you know,
even in New Mexico, where we have a large minority population—
we’re more than 52 percent minority population—you know, to
have poll workers—and I think that’s at the very, very root, where
we have poll workers mistreating individuals who come and
present themselves to vote.

Mr. WATT. And I presume that’s State action; is it not?

Ms. VIGIL-GIRON. That’s correct. That’s correct.

Mr. WATT. Okay. Go ahead.

Mr. WATT. And so, poll worker training etiquette is extremely,
extremely important for all of our States to take advantage of. You
all gave us the money to do it. And so, when you reauthorize sec-
tion 203, that will give States—you’re empowering the States to
move in that direction, to be more sensitive to minority popu-
lations.

Even in the 2004 election—I'm not talking about 2000 or the
election before that. But at every Federal election, it’s crucial that
we get people out to vote and we’re inclusive of all people.

Mr. WATT. Now, let me take this one—if I might, Mr. Chairman.
I'm out of time.

Mr. CHABOT. The gentleman’s time has expired, but would he
like an additional minute?

Mr. WATT. Yes, let me have an additional minute.

Mr. CHABOT. Without objection.

Mr. WATT. Because I think we’re onto something here: the point
that the Secretary made about the Government crossing New Mex-
ico—the United States came to New Mexico; the point that we
made, that was made in the testimony earlier, about Native-Ameri-
cans being there first.

Now, the whole notion that we have taken over this thing—New
Mexico and Native-Americans—and then requiring them to cast
ballots in English, is that in and of itself an intimidating factor
that suggests to those people an element of discrimination and in-
tent to exclude them from voting?

Ms. VIGIL-GIRON. Mr. Chairman, Member Watt, as a matter of
fact, you know, before New Mexico became part of the United
States in 1911, when they were discussing it behind closed doors,
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they were saying things like, “Well, they don’t look like us, they
don’t talk like us, they speak other languages in that State.” And
then, on the floor of Congress, they were saying to us, to our face,
“You don’t have the population to become part of the United
States.”

And we adopted our motto, “E pluribus unum: We will grow as
it goes.” And we have. We have a population of over 1.9 million
people, bigger than the State of Vermont, bigger than the States
of North Dakota, South Dakota, in population.

And so, in terms of crossing the border, they thought that we
were all coming from Mexico. They think that we are Mexicans. I
would be proud to call myself Mexican, but I'm not. I'm a New
Mexican. And I've been a New Mexican, and my family, for over
300 years in New Mexico.

Mr. WATT. Would it be fair to say the bottom line on this is that
the discrimination, if we had to build a record, against Native-
Americans, limited-English-proficient people, would probably—
would be; not probably—would be just as dramatic as the historical
discrimination against African-Americans?

Mr. CHABOT. The gentleman’s time has expired, but you can an-
swer the question.

Ms. VIGIL-GIRON. Thank you very much. Member Watt, as a mat-
ter of fact, yes, I have to answer “Yes.” Because our Native-Amer-
ican population out there—we have a lot of elderly Navajos. They
can’t—they will not have a photo ID taken of them. So they can’t
even present a photo ID, should we impose that photo ID require-
ment in the State of New Mexico.

It is—we have to reauthorize section 203 because—I welcome the
Justice Department, by the way, coming into my State, setting up
observers, watching those poll workers, making sure that there are
translators at those various polling places. And it’s every year,
every Federal election, every 2 years, or whatever it is—that they
come and they make sure that our Native-American citizens do and
are treated in the right manner.

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from Georgia, who we want to again welcome to
this Committee and thank him for his studiousness in attendance.
And he’s been, even though not a Member of this Committee, a
very welcome addition to it. So he’s recognized for 5 minutes.

Mr. ScorT OF GEORGIA. Well, thank you very much, Mr. Chair-
man. I want to thank you for your kindness, and this Committee
for being so generous. And I also want to say, Mr. Chairman, how
much I enjoyed traveling with you to Detroit to attend Ms. Rosa
Parks’ funeral, enjoyed being there with you.

And it’s within that spirit that I want to direct a question, be-
cause I really think, again, the issue here is: what is constitutional,
and what is not constitutional? And I think to get at that, I believe
we need to revisit what this intent was, and is, in this effort.

And that is, it clearly states in the 15th and 14th amendment
a very essential passage. The words are “to ensure,” “to ensure that
the right to vote is not denied or abridged by the United States or
by any State.” That in and of itself, the words “to ensure,” means
to make sure; means to, in effect, give Congress that authority.
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Now, in the effort to do that, clearly, this section 203 states,
“Documenting a systematic pattern of voting discrimination and ex-
clusion against minority group citizens who are from environments
in which the dominant language is other than English, and based
on the extensive evidentiary record demonstrating the prevalence
of voting discrimination and high illiteracy rates among language
minorities, Congress acted to broaden its special coverage of new
geographic areas, in order to ensure protection of the voting rights
of language minority citizens.” I think that’s important.

Because I think that that gets off the table this issue: is it con-
stitutional, is it not constitutional? Because the operative words
here are action, “to ensure.” That is why this has been done.

And I just call, for historical reference, that back in the turn of
the century, there was a case that evolved from an effort on the
part of two groups in New York City the Tammany Hall had put
together to increase the vote. At that time at the turn of the cen-
tury, there was huge migration—immigration in this country, be-
tween two distinct groups. One was Jewish, from Eastern Europe,
that were coming into this country in great numbers. And the other
were [talians.

And there was one group, called “The Five Pointers,” down in
Lower Manhattan that Tammany Hall used, as well as another
group by a fellow by the name of “Monk Eastman.” And in order
to communicate and get that vote out for Tammany Hall, they had
to print those instructions and those ballots in the respective lan-
guages of those people. And when the case was brought again, it
was used in the Constitution, section 14, 15, of “to ensure.”

And so, Mr. Clegg, I come to you and to the others on the panel
to state, particularly in view of the fact if it was good then, and
if it was good 30 years ago in 1975, my God, now we have in-
creased our immigration and the flow of people from other coun-
tries into this country over 2,000 percent.

So it builds a case not only that it’s constitutional, but that there
is even a greater need to make sure that we ensure that the right
for these individuals to vote is not abridged on the point of race,
color, or minority language status.

Don’t you agree with that now, Mr. Clegg?

Mr. CLEGG. No.

Mr. ScoTT OF GEORGIA. Did we not take that off the table?

Mr. CLEGG. No, no, I do not agree. You've just amended the 15th
amendment. You have added the term “language minority” to the
words of the 15th amendment. The 15th amendment doesn’t say
anything about language minorities.

Mr. ScoTT OF GEORGIA. No, I did not——

Mr. CLEGG. Yes, you did.

Mr. ScorT OF GEORGIA. The words I'd add to the amendment
were “to ensure,” and the fact of the matter is

Mr. CLEGG. Race, color, and then you added “language minority,”
which is not in the 15th amendment.

Mr. ScoTT OF GEORGIA. But it was put into it as a result of the
amendment for 203.

Mr. CLEGG. That’s my point. Congress does not have authority to
change the meaning of the 15th amendment through a statute. You
have to
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Mr. ScOTT OF GEORGIA. But it does have the authority to ensure.

Mr. CLEGG. Right, but my point is that what you all need to do,
if you want to reenact section 203, and if you don’t want it to be
struck down as unconstitutional, is connect the dots between the
denial or abridgement of voting rights on the basis of race or color,
and having ballots printed in languages other than English. I don’t
think that you can connect those dots.

Mr. CHABOT. The gentleman’s time has expired. Does he seek an
ia%dj)tional minute? It looks like he hasn’t got a finish there. If you’d
ike?

Mr. ScoTT OF GEORGIA. Yes. I wanted to make sure that the
other witnesses at the table have given ample evidence of how this
has worked in a discriminatory manner. And I'd like to give just
a final minute to see if any of them would like to counter and put
forward those examples at this time to Mr. Clegg’s point.

Ms. VIGIL-GIRON. Mr. Chairman, Member Scott, it’s kind of hard
to convince someone that—extending the opportunity for other lan-
guage minority populations the right to vote in their own lan-
guages. So it’s almost—it’s beating a dead horse with them; so, you
know, to try to convince them of it being constitutional or not.

We'’re citizens of the United States. Those of us that are citizens
take great pride in being citizens of the United States. And if we
want to do that in another language other than English, exercising
our right to vote, then we should.

Mr. NADLER. Mr. Chairman?

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from New York?

Mr. NADLER. Can I have unanimous consent to ask Mr. Clegg a
question?

Mr. CHABOT. Yes, without objection. And then the gentleman
from Alabama.

Mr. NADLER. Thank you. I just want to comment and question
on your last comment about joining the dots between language mi-
nority and race, color—or previous condition of servitude, or race,
or color. Make two points. Number one, with respect certainly to
Asians, the connection is direct, because you’re talking about a dif-
ferent—about people who, if you discriminated against them on the
basis of language, you would be discriminating against an identifi-
able racial group. So that would seem to me direct.

And I would also observe and ask you to comment on both that
and the following. That certainly in the 19th century, when the
15th amendment was written, the word “race” had a slightly dif-
ferent meaning that it does today. And people spoke all the time—
and you can look at the newspapers of the time—about the “Amer-
ican race,” the “German race,” the “French race;” which we
wouldn’t do today. Today we talk about Blacks and Hispanics, you
know, and different racial groups. We don’t talk about nationalities
as races, but they did in the 19th century.

And so that the language discrimination, if there is language dis-
crimination, would simply be—would certainly be racial in the
sense of the common understanding of the time—in the common
understanding of this time, with respect, let’s say, to Asians; or the
common understanding at the time the amendment was written,
with respect to any language group. Why am I wrong on that?
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Mr. CHABOT. The gentleman’s time has expired, but go ahead
and answer.

Mr. CLEGG. Well, I agree with the first point you make, that the
term “race” in the 1860’s certainly had a broader meaning than it
does now. And in fact, there’s Supreme Court cases on that; that,
for instance, Jews were considered a race; and that therefore, in
terms of the coverage of some of the Reconstruction era amend-
ments that prohibit discrimination on the basis of race, that anti-
Semitic violence is something that’s within the language of the Re-
construction Acts.

But I think that, Mr. Nadler, youre making a leap from Ger-
mans and Asians and so forth perhaps being considered a race, and
it being racial discrimination to print ballots in English and not to
print ballots in languages other than English.

I think then maybe the problem that you’re running into is
you're making kind of a disparate impact type argument, that, you
know, the failure to print—or the decision to print a ballot only in
the English language has a disparate impact on certain racial
groups; and therefore, that makes it racial discrimination. The Su-
preme Court has rejected that kind of disparate impact approach.

Also, if I can add, I mean, you’re assuming that all Asians, for
instance—and I know this may be not fair, but you’re assuming
that all Asians have problems with being discriminated

Mr. NADLER. No, obviously not.

Mr. CLEGG. Obviously, you're not suggesting that. But one point
I wanted to make

Mr. NADLER. Let me just clarify the question, the thing you were
just saying, when you said the Supreme Court has rejected the dis-
parate impact, that disparate impact approach.

Mr. CLEGG. Right.

Mr. NADLER. The Supreme Court rejected disparate impact ap-
proach as a constitutional argument requiring something, or as giv-
ing power to Congress to enact something?

Mr. CLEGG. Both. The Washington v. Davis and the Arlington
Heights case, and a number of other cases, have confirmed that the
14th amendment bans only disparate treatment; it does not ban
disparate impact. And a plurality of the Court said the same thing
with respect to the 15th amendment, in the City of Mobile case.
And then, the City of Boerne case struck down a statute of Con-
gress that——

Mr. NADLER. Which I helped write. I'm very well aware of that.

Mr. CLEGG. Well, I'm sorry to bring up painful memories, but you
recall that basically what Congress was doing there, the Supreme
Court had said in the Oregon v. Smith case that the free exercise
clause covered disparate treatment, but not disparate impact. And
you all tried to change that through statute, and the Supreme
Court said, “No, you can’t do that.”

Mr. CHABOT. The gentleman’s time has expired.

I'd ask unanimous consent that the gentleman from Alabama be
given a minute. And in fact, since this ended up being 3 minutes,
we’ll make it 2 minutes. But let’s keep it within that, if we can.
The gentleman is recognized.

Mr. BAcHUS. Actually, Mr. Nadler’s series of questions was what
I was——
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Mr. CHABOT. It was already brought up?

Mr. BAcHUS. I would basically ask the same question. I'd just say
this. Mr. Scott read the 15th amendment, and then I read over it
again. And it does seem to say on account of race you can’t abridge
someone’s voting right. And I never thought of it in that regard,
but you could—I guess “race,” “ethnicity,” are those pretty inter-
changeable, or are they not?

Mr. CLEGG. I think that was Mr. Nadler’s point just now, that
race in the 1860’s had a broader meaning than it does now.

Mr. BACHUS. Sort of like “ethnicity”?

Mr. CLEGG. Yes. So I think “ethnicity” generally probably would
be—although I mean that’s

Mr. BAcHUS. And if you take, you know, your ethnic background,
obviously, certain ethnic backgrounds wouldn’t have English pro-
ficiency, or might not have the same level of English proficiency.
So if you did offer a ballot just in English to Hispanic citizens, say,
or newly arrived Asian citizens or something, couldn’t that fall
under the 15th amendment?

Mr. CLEGG. Well, I think that, you know, let’s suppose that, you
know, the State of New Mexico

Mr. BAcHUS. I mean, obviously it is because of their ethnicity,
their ethic background, that they don’t speak English, I mean, they
speak another language and they’re not proficient in English. So by
offering a ballot just in English, it would appear that you’re deny-
ing them a right to vote, or youre certainly limiting their ability.

Mr. CLEGG. I think that whether it’s disparate treatment or dis-
parate impact in that case is going to hinge on intent.

And in the case of New Mexico, for instance, suppose that for
years and years New Mexico had made ballots available in Span-
ish; and you could show in the record that the State legislature got
together, part of the State legislature, and said, “You know, we
need to keep Mexican-Americans from voting; and the way we'’re
going to do that is we are no longer going to provide ballots in
Spanish any more.” That might be a violation of the 15th amend-
ment.

But the decision, without regard to race or ethnicity, to print bal-
lots in English and not in foreign languages, if there was no such
showing of intent, would not be a violation of the 14th or 15th
amendment.

Mr. BACHUS. Yes, let me come at it a different way.

Mr. CHABOT. The gentleman’s time has expired.

Mr. BAcHUS. Could I have an additional 1 minute?

Mr. CHABOT. If you'll stay within the 1 minute, I won’t object.

Mr. BAcHUS. We've been arguing about constitutional basis for
saying you’ve got to provide ballots in Spanish or in Vietnamese.
Wouldn’t this be a basis, the fact that Congress—I mean, the right
of citizens to vote shall not be denied or abridged on account of the
ethic background.

Mr. CLEGG. Well, I don’t think that it

Mr. BAcHUS. Couldn’t you say because of that, the 15th amend-
ment because of that statement, that it would naturally flow that
you would provide ballots in other

Mr. CLEGG. I don’t think so.

Mr. BAacHUS. You don’t?
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Mr. CLEGG. I don’t think so.

Mr. BAcHUS. Okay.

Mr. CHABOT. Ms. Vigil-Giron?

Ms. VIGIL-GIRON. Mr. Chairman, Member Bachus, I think you’re
going to the right place, okay? That definitely, if you do not take
that extra step—and Congress is the only one, by the way, who will
do it. The States are not going to do it.

State legislators are moving in another direction, and they don’t
want to move in this direction here. Because we might go out and
vote, and we might vote them out of office, or whatever the case
might be.

But we will go out and vote if it’s provided to us in other than
English languages out there, and advertised in other than English
that there’s an election going on, and proclamations in other lan-
guages. We may just go out and vote.

That’s what we’re trying to do. We're trying to be represented.
We're trying to exercise our right to vote in other than English lan-
guages. So we have to have you all and your power to reauthorize
section 203.

Mr. CHABOT. The gentleman’s time has expired. All time has ex-
pired. And I want to thank the panel for their very helpful testi-
mony here this afternoon.

We’re not finished yet. We’re finished for today, but we have two
more hearings tomorrow—I believe, at 2 and 4. So anybody who is
here today is welcome back; and anybody who is not here is wel-
come back, as well.

But if there’s no further business to come before the Committee,
we’re adjourned. Thank you.

[Whereupon, at 4:05 p.m., the Subcommittee was adjourned.]
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PREPARED STATEMENT OF THE HONORABLE STEVE KING, A REPRESENTATIVE IN CON-
GRESS FROM THE STATE OF IOWA, AND MEMBER, SUBCOMMITTEE ON THE CONSTITU-
TION

Oversight Hearing on “The Voting Rights Act:
Section 203 — Bilingual Election Requirements, Part I”
November 8, 2005

Statement of Congressman Steve King

Mr. Chairman:

| strongly oppose Section 203, the Bilingual Election
Assistance section of the Voting Rights Act because this provision
divides our country, diminishes the importance of learning the
English language, facilitates voter fraud, and is simply a waste of
taxpayer money.

The English language is the carrier of liberty and freedom
throughout history and the world. For centuries, our common
tongue, English, has been the uniting force in this great nation,
knocking down ethnic and religious barriers to make us truly one
nation. In our nation’s past, immigrants once took pride in

becoming more “American” by learning the English language.
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Today, the need for unity and patriotism is at an all-time
high, and anything that divides our country by facilitating language
barriers and racial divisions should be staunchly opposed. Only
through a common means of communication will our great nation
be propelled toward the goal of: “E Pluribus Unum”- out of many,
one.

A common language has encouraged generations of
Americans to realize the dream of American opportunity and
freedom. Studies continue to prove those who learn English get
better jobs, earn more money and receive better health care than
those who cannot speak the language. As a result, an emphasis
on the English language decreases reliance on the federal
government. Unfortunately, this provision of the Voting Rights Act
encourages reliance on the federal government. For instance, the
cost of multilingual voter assistance is often more than half of a
jurisdiction’s total election costs. This is a wasteful expense that

can easily be alleviated.
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Additionally, since it is typically a requirement that to become
a U.S. citizen you must speak English, why is section 203 even
necessary, since only U.S. citizens can vote in federal elections?

Regardless of race, gender or citizenship status, Americans
have declared their support for an official English language. A
survey conducted by the nationally recognized Tarrance Group
(January 2002) found that 84 percent of Americans favor making
English the official language of the United States. Other polls
taken on a state-by-state basis have indicated a similar threshold
of support. Section 203 is opposed to the will of the people of the
United States who want a strong unified America. It should be
acknowledged in plain language: Section 203 of the Voting Rights
Act discourages immigrant assimilation. Because of these
overwhelming reasons, | am strongly opposed to Section 203, the
Bilingual Election Assistance section of the Voting Rights Act.

| am looking forward to this hearing, and | hope the
witnesses address these concerns | presented. Thank you Mr.

Chairman.
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PREPARED STATEMENT OF THE HONORABLE LINDA T. SANCHEZ, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF CALIFORNIA, AND MEMBER, COMMITTEE ON THE JU-
DICIARY

Congresswoman Linda T. Sanchez
Judiciary Committee Subcommittee on the Constitution
Oversight Hearing:
The “Voting Rights Act: Section 203: Bilingual Election
Requirements, Part I”
November 7, 2005

Thank you Chairman Chabot and Ranking Member Nadler for
convening this important hearing today on “Section 203 of the
Voting Rights Act, the Bilingual Election Requirements.”

I am a Latina Member of Congress who represents a Congressional
district with a substantial Latino and Asian population. Since the
year 2000 in Los Angeles County, where my district lies, Hispanic,
Chinese, Filipino, Japanese, Korean, and Vietnamese language
minorities have been covered by Section 203 of the Voting Rights
Act.

It is because of my first hand experience that I believe that Section
203 is an essential provision of the Voting Rights Act, and that it
needs to be reauthorized and amended to cover all language
minority communities.

In jurisdictions where large numbers of language minorities reside,
Section 203 requires bilingual election materials and ballots, to
ensure these communities can fully participate in the electoral
process.

Without the protections of Section 203, thousands of eligible
Latino and Asian citizens would be discouraged from participating
in the electoral process, and the advances toward political and
social empowerment they have made over the last 3 decades would
come to a halt.
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Take, for example, the progress Latinos have made in elections
nationwide. In 1974, the year before Section 203 of the Voting
Rights Act was enacted there were approximately 1,200 Latino
elected officials in the United States. Today there are over 6,000
local, state, and federal electeds, including the 22 Members of the
Congressional Hispanic Caucus.

Moreover, those Members of the CHC who represent “majority-
minority” districts drawn as a direct result of the Voting Rights Act
- such as Congressmen Ed Pastor from Arizona and José Serrano
from New York, rely on the ability of all voters, including those
whose primary language is Spanish, to get to the polls and cast
their votes.

If Spanish-speaking voters can’t read the voter registration
materials, they may miss a filing deadline and be ineligible to vote.
If they can’t fully understand their absentee ballot or the
instructions on the voting machine, they may inadvertently cast
their vote for the wrong candidate or initiative.

Any voting practice that results in Latino and other minority voters
failing to elect the candidates of their choice is at odds with the
intent and the spirit of the Voting Rights Act, and the purpose of
Section 203.

As recently as 1992, Section 203 was reauthorized because
evidence was presented to Congress that discrimination against
language minorities persisted, and that discrimination diminished
those citizens from participating fully and effectively in the
electoral process.

Section 203 not only minimizes purposeful discrimination, it also
encourages full participation by all voters.
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Critics of Section 203 argue that the provision should be
eliminated because only citizens are eligible to vote, and English
proficiency is a prerequisite to attaining citizenship. Therefore, the
critics argue, Section 203 is not needed.

This argument is without merit and should be ignored.

U.S. citizens who have immigrated to the United States but are
more comfortable with a language other than English are no less
entitled to participation in the voting process than English-
speaking citizens for whom English is their first language.

After all they pay taxes like every other citizen.

Voting ballots at times can be confusing for people whose first or
only language is English. Some citizens who have acquired
English fluency later in life, such as my parents, may be greatly
assisted by having materials in their first language.

Furthermore, we also need to recognize Native American
communities who have lived here before English was ever spoken
on this continent. Our voting system should not impose any
language barriers on Native American communities’ participation
in elections.

I strongly believe that Section 203 should be reauthorized, and the
numerical trigger to require language assistance should be reduced
from 10,000 to 7,500 to ensure that more language minority voters,
especially Asian Americans, have election materials and ballots
they can fully understand.

Again, I thank Chairman Chabot and Ranking Member Nadler for
the courtesy of allowing me to participate in this hearing and
including my remarks in the record.
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I also thank our witnesses on both Section 203 hearing panels for
their informative testimony.

I yield back the balance of my time.
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APPENDIX TO THE STATEMENT OF BRADLEY J. SCHLOZMAN: COPIES OF COMPLAINTS,
CONSENT DECREES, AND ORDERS IN ENFORCEMENT ACTIONS FILED BY THE UNITED
STATES UNDER THE LANGUAGE MINORITY PROVISIONS OF THE VOTING RIGHTS ACT
(SECTIONS 4(E), 4(F)(4), AND 203)

Y
DEVAL” L PATRICK
Ass:.stant Attorney General
3 ELIZABETH JOHNSON :
"}l SUSANNA LORENZO- GIGUERE
4 Attorneys, Voting Section
Ccivil Rights Division

s| U.S. Department of Justice -~ ORIGINAL -
|| B.o. Box 65128 Fi L-E: -D
[ Washlngton, D.C.- 20035~ 6128

- Teléphone:  (202)' 514-9822 APR 13 1995

71 MICHAEL J. YAMAGUCHI
. United .States Attorney : . RICHAHDW Wl:K!NG i
8] MARY BETH UITTI LERK, U.S, ICT G FORMA
Assistant ‘United States Attorney NORT“““ D‘SYR“’T OrGAU
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'P.0. Box 36055
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San Francisco, CA. 94102
‘11] Telephone: (415) 556-1126
Attorneys for the Plaintiff
12 .
UNITED STATES DISTRICT COURT %ﬁg

13
NORTHERN DISTRICT OF CALIFORNIA

il C95 266

15| UNITED STATES OF AMERICA,
16 Plaintiff,

17 v, CIVIL ACTION No.
18| ALAMEDA COUNTY, CALIFORNIA;

BOARD OF SUPERVISORS OF ALAMEDA COUNTY;
19§ GAIL STEELE, Chairperson; EDWARD R.
CAMPBELL; KEITH CARSON; WILMA CHAN; .and
20{ WILMA CHAN, Supervisors; and BRADLEY

J. CLARK, Registrar of Voters,

CO]
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21
Defendants.
22
23 The United States of America alleges:
24 " 1. The Attorney General files this action pursuant to

25] Sections 2, 12(d) and 203 of the Voting Rights Act of 1965, as
26 amen[ied, 42 U.S.C. 1973, 42 U.S.C. 1973]‘ (d), 42 U.s.C. 1973&3-18,'
271l and 28 U.s.C. 2201, and to enforce rights guaranteed by the
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o the United states

Constitution,
JURISDICTION
'2}‘v The Court has jurisdlctlon of this action pursuant to’
28 U s.C. 1345, 42 U S.C. 1973](f) and 42 U s.C. 1973aa 2. The

Clalm pursuant to Section 203 of

hé Votlng Rights Act requires

that the action be heard and determlned by a court of three

'judges 1n accordance Wlth the prov151ons of Sectlon 2284 of

Tltle 28 of the Unlted States Code.
e _PARTIES. e

3. Defendant Alameda County is a political subdivision of
the State of California and exists ﬁnder_thé laws of‘thét-stéte.
The aéféndaht‘ndard of Supe:viéots'df Alaﬁeda.County is the
general govérniné and man#ging Body of Alameda County}

‘..4. Defendant Gail Steele is an elected county supervisor
and the present chairperson of the board. Defendant Steele
resides in Alameda County, California, and is sued in her
official capacity. Defendants Edward R. Campbell, Keith Carson,

Wilma Chan, and Mary King, aie duly elected members of the

Alameda County Board of County Supervisors and are sued in their

official capacity. Each resides in Alameda County, California.

5. Defendant Bradley J. Clark is the Alameda County
Registrar, with responsibility for the conduct of elections held
in Alameda County. Defendant Clark is a resident of Alameda

County{ California, and is sued in his official capacity.
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ALLEGATIONS:

6. According to the 1990 Census' Alameda COunty had a

vtotal populatlon of 1 279 182 persons of whom 184 813 (14 45%)

are Asxan Amerlcans Chlnese Amerlcans comprlse the largest -

share of the Asian Amerlcan populatlon in Alameda County with

68, 184 persons in 1990 and 30,120 c1tizens of Votlng age.

7: Alameda County xs subject to the requirements of

Sectlon 203 of the vOtlng nghts Act as a result of a

'determlnatlon by the Director of the Census that there are more -

than™ 10,060 voting” age'citlzens in Alameda County, ofa~single -
language minority, Chinese, who do not speak or understand
English well enough to participate in the English—laoouage
electlon process and further has determlned that . the 1111teracy
rate of such persons as a group is higher than the natlonal
illiteracy rate. 57 Fed. Reg; 43213,(September 18, 1992). such
determination requires the defendants tg furnish information
relating to all phases of the voting process, including ’ A
registration and voting, in the Chinese language.

8. In addition to the provisions of Section 203, the
defendants also are prohibited by Section 2 of the Voting Rights
Act from applying or imposing any voting qualification or
prerequisite to voting or standard, practice, or procedure which
results in a denial or abridgement of rhe right of Asian American
residents to vote.

9. Asian Americans-in California have suﬁfered a long
history of official dlscrlmlnatlon, including dlscrlmlnatlon

affecting the right to vote. Many Chinese Amerlcans in Alameda

-3 -
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: 10; In conducting elections within Alameda County,,:

defendants have falled to furnish effectlvely, in: the Chlnese e

the 1nformat1on and ass;stance necessary to alIOW'V

ChlnesevAmerlcan resldentsua falr opportunlty for effectl e

polltlcal partlcipatlon, 1nclud1ng the followzng

(a) Defendants have falled to recrult, hzre and traln

effectively-an- adequate—number of blllngual poll offlc1als,“"»_

including interpreters, to provide language minority
citizens with effective minority language assisfence.

(hﬁl Defendants have falled to translate fully and ‘
accurately all electlon related materials into the

Chlnese language.

(c) Defendants have failed to inform language mlnority
citizens residing in Alameda County effectively of the
availability of minority language election information, and
voting mateiials and assistance, and have failed to

provide effective access to such information materials and
assistance.

(d) Defendants‘have failed to recruit, hire and train an
adequate number of bilingual personnel in the office of the
Alameda County Registrar to provide language minority
citizens residing in Alameda County with effective oral

assistance in the electlon process.
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CLAIM FOR RELIEF,

.;1: The defendants’ fallure to prov1de Chlnese American

resldents of Ala' da County w1th the 1nformatlon and aSSLStance

relatlng to reglstratlon and votlng necessary for effectlve
politlcal participation by these Chlnese Amerlcans in Alameda
County constitutes a v1olatlon of Sectlon 203 of the Vbtlng

nghts Act 42 U S C 197}aa 1a, and the Fourteenth and Flfteenth

the Unlted States Constltutlon.v

'iz; The defendants’vEngllsh electlon process, as applled ‘to

“Chine®e=speak1ng’CIttzens ~1mp1emented~under~the totallty OF ol

circumstances described herein, constitutes a denial of the right
cf Chinese American citizens to barticipate in the political
process effectlvely ‘and on an equal basis w;th other c;tlzens in’
v1olatlon of Sectlon 2 of the Votlng Rights Act, 42 U s.C. 1973,
and the Fourteenth and Fifteenth Amendments to the United Stetes
Constitution.

13. Unless enjoined by this Court, defendants will continue
to enforce voting standards, practices, and proeadures in a
manner which denies Chinese American citizens an opportunity to
participate effectively and on an equal basis with other citizens
in violation of Sections 2 and 203 of the Voting Rights Act,
42 U.S.C. 1873 and 1973aa-la, and the Fourteenth and Fifteenth
Amendments.

RELIEF
;WHEREFORE, the plalntlff United States prays for an order:
1. Declarlng that the defendants have falled to
prov1de effective oral instructions,

-5 -
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_aséistaﬁce”éﬁd othefi;pféfh§t fgjrelating:to

registration and vot g:inithéichiﬁése:

_la@guagé:iniviolatiodioi’Séc;ioné 2 and 203"

of ‘the Voting Rights Act, as amended, 42

U.8.C. 1973 and 1973aa-1a, and the Fourteenth

arid Fiftéenth Amendments to the United States

édnstitutién;

Declaring thé;'ghérdéféndanfsﬂ standards,

praéticas,.and procedufes félating to the

-election- process..deny. Chinese_ American

citizens in Alameda County an opportunity
equal to that enjoyed by other citizens to
pa:ticipéte in the political process in

violation of Section‘2 of the Voting Rights

_Act, as amended, 42 U.S.C. 1973, and the

Fourteenth and Fifteenth Amendments to the
United States Constitution;

Requiring the defendants to devise a plan to
assure‘that Chinese American citizens of
Alameda County have an opportunity equal to
that of other members of the electorate to
register to vote and othefwise to participate
effectively in the Chinese language in all
phases of the election process;

Requiring the defendants to implement the
remedial plan promptly upon approvai 5y this
Couxt; v

-6 ~-.




10
11
12
13
14
15
16
17
18
19
20
2.1
22
23
24

25

27

28

75

De51gnat1ng Alameda County for federal’

) examlners pursuant to Sectlon 3(a) of the

Votlng nghts Act, 42 U s. C 1973a(a) for a

perlod of 10 years, and

Designating Alameda County pursuant to

'Sectlon 3(c) of the Votlng nghts Act, 42 U s.c.

1973a(c), for a_perlod of 10 years and requlrlng
that durlng that perlod no alteratlon of any .

voting qua;lficatlon or prerequlslte to votlng or

_any_standard,. practice, or procedure with respect |

to voting may be implemented without prior
clearance from this Court or from the Attorﬁey'

General of the United States.

-7 -
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Plalnt1ff further prays that. this Court order such other

'rellef as the lnterests of justlce requlre along w1th the costs

and dlsbursements in malntalnlng this action.

JANET RENO
Attorney General

! Y I s
DEVAL S PATRIC .

Assistant Attorney Genera o

z «AL""* ;\L"—"—'—
ELIZABETH JOHNSON .
Attorney, Voting Section

%\/é% L ,0"-\7'%[3?‘)""‘
SUSANNA LORENZO-GIGUERE
Attorney, Noting Section

Civil Rights Division

U.S. Department of Justice

P.O. Box 66128

Washington, D.C. 20035-6128
(202) 514-9822
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JANET RENO

Attorney General

DEVAL L. PATRICK

Assistant Attorney General
ELIZABETH JOHNSON

SUSANNA LORENZO-GIGUERE
Attorneys, Voting Section
civil Rights Division

U.S. Department of Justice
P.0O. Box 66128

Washington, D.C. 20035-6128
Telephone: (202) 514-9822
MICHAEL J. YAMAGUCHI
United sStates Attorney
MARY BETH UITTI .
Assistant United States Attorney
civil Division

P.0. Box 36055

10] 450 Golden Gate Avenue

San Francisce, CA. 94102

11} Telephone: (415) 556-1126

12
13

14

Attorneys for the Plaintiff

15| UNITED STATES OF AMERICA,

16 Plaintifg,

17 Ve

18 | ALAMEDA COUNTY, CALIFORNIA;

19 | GAIL STEELE, Chairperson; EDWARD R.

20

21

22

23

24

25

26

CLARK, Registrar of Voters,

Defendants.

UNITED STATES.DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

(95 1266

BOARD OF SUPERVISORS OF ALAMEDA COUNTY;

CAMPBELL; KEITH CARSON; WILMA CHAN, and
MARY KING, Supervisors; and BRADLEY J

Nt e o et et N N o i o S N

The United States initiated this actionvpuréuant to Sections
2, 12(d) and 203 of the Voting Rights Act of 1965, as amended,
42 U.S.C. 1973, 42 U.S.C. 1973j(4d), 42 U.S.C. 1973aa-la, and

28 U.S.C. 2201, alleging violatiqns of the Voting Rights Act and
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the Fourteenth and Fifteenth Amendments arising from Alameda
County’s election practices and procedures as they affected
Chinese American citizens of the county, including those.Chinese
American voting age citizens who are "unable to speak or
understand English adequately enough to participate in the
election process," 42 U.5.C. 1973aa~-la (hereafter "Chinese=-
speaking citizens").

The claim under Section 203 of the Voting Rights Act
("Section 203") must be heard and determined by a court of th:eén
judges in accordance with the provisions .of 42 U.S.C. 1973aa-2 -
and 28 U.S.C. 2284.

The plaintiff alleges in its complaint that various election
standards, practices and proceddges of the defendants unlawfully
dény or abridge the voting rights of Chinese American citizens..
residing in Alameda County. The challenged practices touch on
the failure of the defendants to implement, as required by
Section 203, effective bilingual election procedures, including
the complete and timely translation and effective dissemination
of election information in the Chinese language. The chaliengéd}
practices also concern the failure of defendants to provide for a
sufficient number of adequately trained bilingual persons to
serve as poll workers, including interpreters, for Chinese-
speaking voters needing bilingual assistancevat the polls on
election day.

The defendants do not admit the allegations of the

complaint, or that there has been-intentional discrimination

SETTLEMENT AGREEMENT AND ORDER 2
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against any of its citizens. The defendants’do not contest,
however, that in the 1994 general election the county failed to
ensure that Chinese~-speaking poll officials and Chinese language
election information and materials were ipresent.at all polling
sites where they were needed in order for Chinese-speaking
citizens to cast their ballots effectively and on an equal basis
with other citizens.

This Court has .jurisdiction over the parties and the subject
matter of this,litigétion., Thi;,Agreemept is final and binding
between the parties and their successors in office regardihg the
facts, claims and issues raised in the complaint and resolved
herein.

In settlement of this matter, the parties stipulate as to
the followiﬁg facts:

1. Alameda County has been subjegt to Section 203 of.thé
Voting Rights Act, 42 U.S8.C. 1973aa-la, since August 1992 with
respect to the Chinese language based upon the determinations by
the Director of the Bureau of the Census pursuant to the Act.
The Director determined that Alameda County is a political
subdivision that contains more than 10,000 Asian American
citizens of voting age that are members of the Chinese language
minority group who do not speak or understand English adequately
enough to participate in the electoral proceés, and further that
the illiteracy rate of such persons as a group is higher than the
national illiteracy rate. Based on this determination, Alameda

County is subject to Section 203 of the Voting Rights Act with

SETTLEMENT AGREEMENT AND ORDER 3
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respect to the Chinese language. This determination was
published in the Federal Register on September 18, 1992, and
became effective upon publication.

2. Section 203 requires that all information that is
provided by Alameda County in English about voter "registration
or voting notices, forms, instructions, assistance, or other '
materials or information relating to the electoral process,
including ballots," must be pz:ovided in the chinese language for
Chinese-speaking citizens. 42 U.S.C. 1973aa-la(c). 'See also, 28
(_:‘.}F.R. 55. (the Attorney General’s Procedures for the
Implementation of the Provisions of the Voting Rights Act for
Minority Language Groups).

Coa. Section 2 of the Voting Rights Act requires that
citizens be allowed to participate equally in all phases of the
election process without regard to race, color or membershiﬁ in a
language minority group.

4. According to the 1990 Census, the population of Alameda
County includes 68,184 Chinese Americans and 30,120 Chinese-
American citizens of voting age. The 1990 Census reports that
11,394 persons, or 37.83 percent of the chinese citizen voting
age populétion in Alameda County, and 1.3 percent of the total
citizen voting age population in Alameda- County do not speak
English well enough to participate effectively in English
language elections. Thus, over 11,000 Chinese American citizens
in Alameda County cannot .function effectively in the electoral-

process except in the Chinese language.

SETTLEMENT AGREEMENT AND ORDER 4
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5. The Congress has found that voting discrimination
against citizens of language minorities is pervasive and national
in scope. 42 U.S.C. 1973b(£f) (1). Many Chinese Americans now
fesiding within Alameda County continue to bear the effects of
past discrimination in such areas as voting, education and
employment, so that this history burdens their current access to
the franchise. Alameda County and the United States are
committed to removing the current effects of past discrimination.

To assure compliance with the Voting Rights Act and the
Fourteenth and Fifteenth Amendments, the parties have agreed upon
the. following provisions and have agreed to the entry of this
Settlement Agreement and Order. Entry of this Order shall be
final and b;nding on all of the parties and their succéssors as
to all issues raised in the complaint and resolved herein.
Accordingly, it is hereby ORDERED, ADJUDGED AND DECREED that:

1. The defendants, their agents and successors in office,

.and all other persons acting in concert or participation with

them, are hereby permanently enjoined ffom failing to comply with
the requirements of Sections 2 and 203 of the Voting Rights Act
and the Fourteenth and Fifteenth Amendments.

2. It is the intent of Alameda County to provide to
Chinese-speaking voters full and complete information about all
stages of the electoral process, "including, for examplé the
issuance, at any time during the year, of notifications,
announcements, or other. informational:materials concerning the

opportunity to register, the deadline for voter registration, the

SETTLEMENT AGREEMENT AND ORDER 5
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time, places and subject matters of elections, and the absentee
voting process® 28 C.F.R. 55.15, and that all information that -
is provided by Alameda County in English about "registration or
voting notices, forms, instructions, assistance, ér other
materials or information relating to the electoral procesé,
including ballots" 42 U.S.C. 1973aa-la(c) shall be provided in
the Chinese language. It is the further intent of Alameda County
to assure that its Chinese American population, including its
Chinese-speaking population does not "have less opportnnityathah“f
other members of the electorate to participate in the political
process." 42 U.S8.C. 1973.

3. To assist in the effectiveness of this agreement and to
protect the Fifteenth Amendment rights of citizens of Alameda
county, the appointment of federal examiners for elections in
Alameda County is authorized pursuant to Section 3(a) of the
Voting Rights Act, 42 U.S.C. 1973a(a), through December 31,
2000, however, such designation shall be extended to ensure full
and ongoing protection of the rights Chinese American voters
either upon written agreement of the parties or order of th;
Court. The parties agree that such court order should issue if
the court determines that reports of federal observers present at
the polls during elections in Alameda County evince the denial or
abridgment of any rights of Chinese American voters under the
Voting Rights Act and Fourteenth and Fifteenth Amendments of the
Constitution, and determines that the County has failed to tﬁke

all reasonable steps to remedy such denial or abridgment and to

SETTLEMENT AGREEMENT AND ORDER 13
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prevent such violations in the future.

4. Alameda County is designated pursuant to Section 3(c)
of the Voting Rights Act, 42 U.S8.C. 1973a(c) so that no chanéeg
to the Chinese Language Election Infqrmation Progranm, as>set
forth herein beginning on page 8, including amendments to:the
Program, procedures adopted pursuant to it, and other changes
involving dissemination of informationvto Chinese-speaking
citizens of Alameda County regarding state-mandated changes
affecting voting, may be impiemented without prior_cleatan€e5from
this Court or from the Attorney‘seneral.or the United states
pursuant to Section 3(c). Such Section 3(c) designation
terminates on December 31, 1998, provided that such designation
shall be extended by order of tﬂis Court either upon written
agreement of the parties or order of the Court. ‘The parties
agree that such court order should issue if the court determines
that the county has failed to satisfy the "bailout"” provisions of
the Voting Rights Act, 42 U.S.C. 1973b(a) (1) (E).

5. In light of the complexity of the issues involved and
the evolving nature of the Program, this Agreement shall reﬁain .
in effect through December 31, 2000. The parties shall meet and
confer subsequent to the 1998 general eiection to determine
whether an earlier termination is warranted.

6. Alameda County has adopted the following Chinese
Language Election Information Program which the Court hereby
approves as part of this Order, as set forth below. The purpose

of the Chinese Language Election Information Program is to ensure

SETTLEMENT AGREEMENT AND ORDER 7
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the dissemination of election-related information to the Chinese-
speaking citizens of Alameda County, and to make the election
process equally accessible to Chinese American citizens. This
program is intended to improve the effective access of Chinese
Americans in Alameda County to the electoral process and to
counter the results of past discrimination against Chinese
Americans, and to provide a procedure by which this program may
be improved and modified in the future.
'THE_QELHB§E_LAHQHAQE;ELBQEIQE_IEEQBMBIIQE;RBQQBAM

A. Coordination

The county shall meet with representatives of the Chinese
community, including representatives of each organization on the
list attached as Attachment A aéd solicit their views in the .
development of all phases of the Chinese Election Information
Program. The list of organizations shall not be exclusive but
may be expanded to include new or additional organizations
representing the Chinese community in Alameda County. To assist
in the effective dissemination of election information, the.
county shall develop, with the participation of these ’
representatives of the Chinese community, counsel for the United
States, an Outreach and Publicity Plan by September 1, 1995,
which shall include procedures for the dissemination of
translated election information, including registration
information, to identified Chinese print media, broadcast media,
community groups and any other appropriate sources utilized by

the Chinese community for dissemination of information. The

SETTLEMENT AGREEMENT AND ORDER 8
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outreach and Publicity Plan shall include a schedule for regular
meetings between the county and -the representatives of community,
including the community election liaisons, to assess the
effectiveness of the program. The county shall record on audio
tape or keep a written record of all comments made by the
representatives of the Chinese community held at regularly
scheduled meetings regarding the publicity plan and selection of
polling places, and the county’s response to the comments.
B-mmmms_cmmmﬁm

1. Alameda County shall assign an employee to act as
Chinese Voting Rights Coordinator and to coordinate the Chinese
Election Information Program in Alameda County. The voting
rights coordinator shall be bilingual at least in English and in
Cantonese. } '

2. The voting rights coordinator shall be trained in all
aspects of the election process and shall be provided all
election information and attend appropriate election meetings and
summits cohducted by the Secretary of State and by the Alameda
county Registrar. The voting rights coordinator shall be fuliy .
briefgd by the county registrar concerning the coordinator’s
duties and responsibilities under this Program. The voting
rights coordinator shall be hired by July 1, 1995; shall be fully
briefed by August 1, 1995; and have developed the Outreach and
Publicity Plan by September 1, 1995 pursuant to Section A.

3. The voting rights coordinator shall oversee the

county’s Chinese Election Information Program generally and

SETTLEMENT AGREEMENT AND ORDER 9
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attend on a regular basis meetings of the Chinese communities

N R

within the county consistent with the Outreach and Publicity
Plan. The voting rights coordinator shall provide election
information to the community, including each community election
liaison, consistent with the Outreach and Publicity Plan.

4, Within 30 days after each primary, general, school, ahd
special election affecting targeted precincts, the voting rights

coordinator shall prepare a written report detailing the

e 8 N & v A w

coordinator’s election-related activities in implementing Itha

10| goals and provisions of the Chinese Election Information Program.
11| The report shall include Chinese American voter participation as

12 | shown by available statistics in each subsection of this

13 | agreement, ?ogether with an asséssment of the effectiveness of

14| each phase of the program and a recommendation of the steps to be
15| taken, if any, to improve Chinese voter participation. Copies of
16 | the report shall be provided to the United States and each

17 | community election liaison.

18 5. The voting rights coordinator shall conduct the

19| training of all registration outreach workers, poll officials and
20| other election-related personnel, which may include interpreters,
21| who will participate in the Chinese Language Election Information
22| Program. Training sessions shall be open to the public.

23| Training shall be conducted at least in part in the Chinese

24 | language, so that the election-related -personnel shall be

25| familiar with Chinese terminology for all aspects of their

26 | election duties.

SETTLEMENT AGREEMENT AND ORDER ’ 10
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c. Community Electio; ais

1. Alameda County shall invite each organization listed in
Attachment A to identify at least one individual to serve as a
community election liaison between the county and the
organization. All such liaisons shall be residents of Alameda .
County.

2. County election officials shall inform each liaison

about all aspects of the election process, including the schedule

‘of elections, election-related deadlines , absentee and early

voting, the voter registration processés, candidate qualification
requirements and procedures, election day activities, and the
availability of information reéarding proposed constitutional
amendments apd other ballot measures.

3. To assist in the selection of convenient polling .
places, the county shall meet with each community election
liaison, and shall provide them with a reasonable opportunity to
review and comment concerning the location of polling places.

D. TIranslations

1. All election-related materials and announcements,
shall be translated into the Chinese language. Alameda County
shall meet and confer with community election liaisons, counsel
for the United States and a broad range of persons with
information and expertise in options for ballot formats to study
the feasibility of printing the ballot itself in both Chinese and
English, and shall do so if feasible;. said study shall be
completed by December 1, 1995. The county shall not be required

SETTLEMENT AGREEMENT AND ORDER 11
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to purchase new voting machines to comply with this provision,
but shall, in any change to a new voting system or device, insure
that a bilingual Chinese-English ballot be accommodated. The
translations of e;l;ection information should be made available and
be provided to the public at. the same time the English text is
provided to the public.

2, The translation of election materials and information
by Alameda County shall begin as soon as the English text for an
item is known, and translati&n and review of any election-related
material shall be completed promptly and dissemination thereof
shall be consistent with the Outreach and Publicity Plan.

3. Names of candidates shall be translated into Chinese
characters on the sample ballots', and any ballot created pursuant
to section -D(l) , supra, of this Agreement. The translation into
Chinese characters will be the responsibility of Alameda County.
The county shall 'prow}ide the candidates with a copy of how their
names will appear in Chinese characters in election material, and
will provide them with a reasonable opportunity to review and
substitute a different translation of their;- names. Any candidate
may, on written request, be permitted to decline to have her or
his name printed in Chinese characters.

4. Upon request, Alameda County shall make available all
translations and election materials prepared ‘pursuant to this
Program to all governmental entities within Alameda County.

E. Targeting
1. Alameda County shall identify all election precincts

SETTLEMENT AGREEMENT AND ORDER 12
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which contain 3 percent or greater Chinese-speaking voting age
population according to the 1990 Census, and shall designate such
precincts as the targeted precincts for the purpose of this
Program. Alameda County shall consult with the community,
including each community election liaison, in identifying any
additional precincts to target, which, according to the 1990
Census, may not have reached the 3 percent targeting standard set
forth herein, but which, based on all available information, come
to contain sufficient chinesé—speaking vbting age population to
warrant receiving bilingual materials and assistance.

2. Alameda County shall continue to maintain and seek to
expand a registry of persons to receive Chinese language election
materials. All registered vote;s in Alameda County who listed or
list their place of birth as China, Hong Kong, or Taiwan shall be
added to such registry and shall receive election materials in
English and Chinese. The county may notify voters of their
inclusion on such registry and voters may remove their names from
such registry by written request.

3. Language assistance and all bilingual materials,
including ballots, shall be provided on election day in each
targeted precinct. At least two weeks prior to each election,
Alameda County shall prepare and make available to the public the
list of the targeted precincts and a notice of the availability
of bilingual assistance and materials at those precincts,
including the names of the bilingual election officials. Alameda

County shall provide initially at least three bilingual sample

SETTLEMENT AGREEMENT AND ORDER 13
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ballots at all other precincts in the county in which, at the
time of the 1990 Census, there were no Chinese-speaking voterg,'
and shall provide initially at least eight bilingual sample
ballots at all other non-targeted precincts in the county.

F. Voter Registration

1.. Consistent with the OQutreach and Publicity Plan, the
county shall: request the community, including each community
election liaison, to recommend persons qualified to serve as
registration outreach workers in Alameda County; invite school
personnel, including each high school principal and parent-
teacher organization officer for schools serving targeted
precincts, to become registration outreach workers; and encourage
ofganized pgligical parties to fecommend additional registration
outreach workers for targeted election precincts. Alameda County
shall train all qualified persons who desire to serve as
registration outreach workers.

2. Training for registration outreach workers for any
targeted election precinct in the county shall be conducted by
the county voting rights coordinator, including instructioh'in
Chinese as to election-related terminology. The county shall
develop a glossary of election terms in Chinese and English. In
addition to training as to registration standards, regulations,
and forms, registration outreach workers shall be trained fully
regarding absentee and early voting processes and requirements
and polling place locations. Chinese language materials,

including ballots as they become available, shall be used in the

SETTLEMENT AGREEMENT AND ORDER 14




91

training process to ensure the uniformity of translations, and

»

copies of such bilingual materials shall be maintained as
provided generally in this agreement.

3. The county voting rights coordinator, consistent with
the Outreach and Publicity Plan; shall conduct special vofer
registration drives in the targeted precincts. The county shall
confer with each community election liaison to identify the best

time and location for each registration drive, and shall notify

®w ® N ! s W N

said liaisons prior to the scheduled registration diives.

10| G. S ee a E Votin

11] . 1. The county shall supply applications for absentee

12 | ballots to all registration outreach workers serving the targeted
13| election precincts and each community election liaison prior to
14 | the deadlin; for absentee or early voting in eacﬂ election

15| conducted by Alameda County. All registration outreach workers
16| serving the targeted election precincts, shall be provided

17| training in assistance for completing absentee ballot

18| applications and absentee ballots as set forth in subsection

19 ) G(2).

20 2. The voting rights coordinator shall provide notice

21| concerning the availability of absentee and early balloting

22| options to the Chinese community, including the Chinese media and
23| at siteés identified by the Voting Rights COOrainator and

24| community election liaisons, consistent with the Outreach and

25| Publicity Plan.

26

SETTLEMENT AGREEMENT AND ORDER 15
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H. lec n_Day Procedures

1. Election officials assigned to.each targeted election-
precinct in Alameda County shall include persons who are
bilingual in the appropriate dialect(s) of Chinese and in
English. The number of bilingual personnel, which may include
interpreters, at each polling place shall vary from targeted
precinct to targeted precinct according to the percentage of the
Chinese voting age population to the total voting age population
of the targeted precinct. Ih each precinct in which over 50
percent of the population fs of Chinese heritage, initially at
least 4 election officials or interpreters shall be bilingual in
English and in the appropriate dialect(s) of Chinese. This
number may be modified by agreeﬁent of the parties based on
nunmbers of ;bsentee and early voters in prior elections and the
reports of federal observers and other information. '

2. Alameda County shall recruit qualified bilingual
individuals to work at the polls in targeted precincts by
utilizing a broad range of sources, consistent with the Outreach
and Publicity Plan, which may include providing notices to the
Chinese print media, Chinese broadcast media, schools, churches,
senior citizen centers and voting age residents within the
targeted precincts in connection with registration activities.

3. All election officials and all other election-related
personnel, including interpreters, assigned to work in targeted
precincts shall receive instructions on the county’s provision of

oral assistance and bilingual materials at targeted polling

SETTLEMENT AGREEMENT AND ORDER 16
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places as provided for in this Program.

4. All bilingual election officials and all other
election-related personnel, including interpreters, assigned to
work in targeted precincts shall be fully trained, including
instruction in Chinese on terminology related to the voting
process, concerning electién day procedures at the polling
places, provision of assistance to voters in Chinese, the
availability of bilingual ma;erials, the contents of the ballot,
j.e., all contests, parties,.and ballot measures, and the
procedures for locating voters’ correct polling places. Training
shall include translation of the entire ballot in the Chinese
language so that poll officials will be able to provide a full
and accurate translation of any part of the ballot. The county
shall develép and implement procedures to-assure the bilingpal
skills of poll officials and the effectiveness of their training.
All election-related personnel shall be instructed not to engage
in electioneering on election day at the polls, but that minority
language voters are entitled to a full, oral translation of the
ballot at the polls.

5. Each inspector shall complete a short polling place
checklist provided by the county, in which they shall confirm the
availability and posting of all bilingual materials. A bilingual
election official or interpreter shall compléte a short form, as
attached as Attachment B, provided by the county, in which he or
she shall report any reguests for additional oral assistance or

bilingual materials at their polling place, identify and record

SETTLEMENT AGREEMENT AND ORDER 17
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each instance in which unreasonable delays occur related to the
particular needs of Chinese american voters including'chinesg—
speaking voters. Where such delays occur; the county-shall é@ke
appropriate steps, such as providing additional bilingual
election-related personnel, materials and voting machines, to
avoid such delays in future elections. The voting rights
coordinator and Alameda County shall review the polling place
checklist early on election day in order to take remedial action
and shall review the journalé promptly after each election iﬂ
order to gain information on the effectiveness of the program.
I. Records

Copies of all materials or records mentioned in this
agreement shall be maintained by Alameda County, and shall be
available to the public fpr inspection and copying on the same
basis as other public records in Alameda County. '
J. Adjustments to Pr

1. It is the goal of Alameda County to provide that the
entire election process is equally accessible to Chinese American
citizens, and the procedures set forth above are designed to
achieve that goal, particularly for chinese—speéking citizens.
Alameda County shall evaluate its programs on an ongoing basis
through meetingé with the community election liaisons and counsel
for the United States.

2. The parties shall confer in good faith if any party
believes that a particular aspect of the Program has p;oven

ineffective. The parties shall confer at least annually in a

SETTLEMENT AGREEMENT AND ORDER 18
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good faith effort to improve any aspect of the program which has
proven ineffective, in accordance with the Settlement Agreement -
and Order. 1In the event of changes in Chinese Americﬁn '
population patterns in Alameda County, as indicated in section
E(1),supra, the parties promptly shail confer and develop a
program for meeting fully the language needs of such populatioti.
III. CONCLUSION

This agreement represents the commitment of the parties
to provide equal voting right;s to all c‘it‘izeﬁs of Alameda County,
and the county intends fully and faithfully to implement this
Chinese Language Election Information Program. The parties
recognize that regular and ongoing reassessment of the above
outlined Program by the responsi:ble officials will be nécessary
in order to i:rovide Chinese American voters access to all phases
of the political process in Alameda County. '

The Court shall retain jurisdiction of this case to enter
further relief or such other orders as may be necessary for the
effectuation of the purposes of this Settlement Agreement and
Order and to ensure compliance with Sections 2 and 203 of the
Voting Rights Act, 42 U.S.C. 1973, 1973aa-la, and the Fourteenth
and Fifteenth Amendments.

AN 2 % 1996
Entered this day of ; 898,

s JGE[‘Wgzima

%/Zz_; ) /f 1 ) =/
UNITED STAT DISTRICT DGE
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Approved as to form and content:

FOR THE PLAINTIFF
UNITED STATES OF AMERICA

DEVAL L. PATRICK :
Assistant Attorney General

ELIZABETH JOHNS

SUSANNA LORENZO-GIGUERE
Attorneys, Voting Section .
civil Rights Division

U.S. Department of Justice
P.O. Box 66128 .
Washington, D.C. 20035-6128
(202) 514-9822

FOR THE DEFENDANTS
ALAMEDA COUNTY, ET AL.

Deputy County Counsel
County of Alameda

1221 Oak Street, Room 463
Oakland, California 94612
(510) 272-6700
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ATTACHMENT A

OAKLAND CHINESE COMMUNITY COUNCIL
ASIAN HEALTH SERVICES

CHINESE AMERICAN CITIZENS ALLIANCE
ORGANIZATION OF CHINESE AMERICANS
EAST BAY ASIAN CONSORTIUM

ASIAN LAW CAUCUS

EAST BAY ASIAN DEVELOPMENT CORPORATION
ASIAN COMMUNITY MENTAL HEALTH SERVICES
ASIAN IMMIGRANT WOMEN ADVOCATES

ASIAN LIBRARY

ASIAN NEIGHBORHOOD DESIGN

ASTIAN PACIFIC AMERICAN LABOR ALLIANCE
ASIAN PACIFIC ENVIRONMENTAL NETWORK
ASIANS & PACIFIC ISLANDERS FOR REPRODUCTIVE
CAREER RESOURCES DEVELOPMENT .CENTER
EAST BAY ASIAN YOUTH CENTER®
‘INTERNATIONAL INSTITUTE OF THE EAST BAY
LEGAL AID. SOCIETY OF ALAMEDA COUNTY
LEGAL ASSISTANCE FOR SENIORS

OAKLAND ASSOCIATION OF ASIAN EDUCATORS
ORGANIZATION OF ALAMEDA ASIANS
VIETNAMESE FISHERMAN ASSOC. OF AMERICA
YUK YAO CHILD DEVELOPMENT CTR

BING KONG TONG ASSN

CHINATOWN LIONS CLUB OAKLAND
CONSOLIDATED CHINESE ASSOC

GEE HOW OAK TIN ASSN

KEE YING CHINESE SR CITIZENS CTR

LEE FAMILY BENEVOLENT ASSN.

LOONG KONG TIEN YEE ASSN.

SO0 YUEN BENEVOLENT ASSN.

TAIAND LINS FAMILY ASSN.

VETERANS OF FOREIGN WARS

EAST BAY CHINATOWN POST

WA SUNG SERVICE CLUB

WONG FAMILY ASSN.

WA YI FAMILY ASSN.

YING HO BENEVOLENT ASSN.

YING ON BENEVOLENT ASSN.

ALAMEDA IMMANUEL BAPTIST CHURCH

BAY AREA CHINESE BIBLE CHURCH
BERKELEY CHINESE BAPTIST CHURCH
BERKELEY CHINESE COMMUNITY CHURCH
CHINESE CATHOLIC PASTORAL CTR

CHINESE CHRISTIAN CENTER

CHINESE COMMUNITY UNITED METHODIST CHURCH
CHINESE FOR CHRIST BERKELEY CHURCH
CHINESE INDEPENDENT BAPTIST CHURCH
CHINESE PRESBYTERIAN CHURCH

EB CHINESE ALLIANCE CHURCH

EPISCOPAL CHURCH OF OUR SAVIOR

LIGHT BUDDHA TEMPLE :

TRINITY EVANGELICAL LUTHERAN CHURCH
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ALAMEDA CHINESE SCHOOLS

CHINESE CHRISTIAN SCHOOLS

EB CHINESE SCHOOLS

LINCOLN ELEMENTARY SCHOOL

MILTON SCHOONG CHINESE CULTURAL CENTER
PACIFIC RIM INTERNATIONAL SCHOOL
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FILED

IN THE UNITED STATES DISTRICT COURT FOR THE

DISTRICT OF ARIZONA
UNITED STATES OF AMERICA,
Plaintiff, CIV 88-1989 PHX EHC

STATE OF ARIZONA,
et al.,

CONSENT DECREE

)

)

)

)

V. )
)

)

)

Defendants. )

)

The United States filed its complaint on December 8, 1988,
to enforce Sections 2 and 4(f) (4) of the Voting Rights Act of
1965, as amended, 42 U.S.C. §1973 et geg. Section 2 provides, in
pertinent part, that: #[n)o voting qualification or prerequisite
to voting or standard, practice, or procedure shall be imposed or
applied by any State or political subdivision in a. manner which
results in a denial or abridgeﬁent of the right of any citizen of
the United States to votevon account of race or &olor...”

Section 4(f)(4) is a special provision of the Act which, as it
applies to this case, reguires that the defendants provide oral
instructidns, assistance, or other information relating to
regis .;ation and voting in the Navﬁjo language.

zhe .. aintiff alleged in its complaint that various election
~tardards, practices, and procedures'of the defendants unlawfully
deny oi' abridge the voting rights of Navajo citizens residing in

the defendant counties. The challenged practices include alleged
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discriminatory voter registration, absentee ballot, and voter
registration cancellation procedures, and the alleged failure of
the defendants to implement, as required by Section 4(8)¢4),
effective bilingual election procedﬁres, including the effective
dissemination of election information in Navajo and providing for
a sufficient number of adequﬁtely trained bilingual persons to
serve as translators for Navajo voters needing assistance at the
polls on election day.

On January 20, 1989, the defendantsl served their answver to
the complaint. 1In their answér, the defendants denied that their
registration, absentee ballpt,'registration cancellation, and
bilingual election precedures violate the Voting Rights Act. The
defendants affirmatively alleged that the plaintiff’s failure to

‘fulfill its treaty and trust responsibility to the Navajo tribe

is responsible for the alleged poor road conditions, poor mail
service, and limited availability of telephones and automobiles
on the Navajo Reservation which the plaintiff claimed contributes
to the defendants’ alleged violations of the Voting Rights Act.
The defendants also asserted a counterclaim alleging that the

United States has continuously vioclated various provisions of an

1868 treaty between the United States and the Navajo tribe, and
- that, but for its breach of those treaty obligations, the Navajo

1 frhe defendants include the State of Arizona and the
members of the Apache County Board of Supervisors, a majority of
vhom are Navajo, and the members of the Navajo County Board of
Supervisors, two out of five of whom are also Navajo.

-2 -
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people would be sufficiently bilingual that this action would be
moot.

on March 24, 1989, the plaintiff moved to dismiss the
defendants’ counterclaim. AOn April 25, 1983, the defendants
filed a motion for summary judgment on all of the plaintiff’s
claims in this action.

The parties to this litigation, without in any way
derogating from their respective positions as to the merits of
the claims asserted, have conferred and agree that it is in the
best interest of all the part;es that the controversy should be
settled without the necessity and extraordinary expense of a
trial. Accordingly, the plaintiff and the defendants have agreed
to the entry of this Consent Decree, which resolves the
plaintiff’s claims, and ensures that the defendants’ e;ection
practices and procedures provide Navajo citizens with an equal
opportunity to participate effectively in the electoral process.
For purposes of this litigation only, the parties further agree
that, upon entry of a final order implementing the Consent Decree
as provided in paragraph 2 below, the defendants! counterclainm,
the plaintiff’s motion to dismiss the counterclaim, and the
defendaﬁts' motion for summary judgment will become moot. In the
interim, the parties have requested that all further responses to |
the pending motions and response§ to pending discovery be stayed.

Entry of this Decree shall not be construed as evidence of a
viclation of the Voting Rights Act in any future litigation.

This Decree shall not constitute an adjudication or admission by

-3 -
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the defendants of any violation of the Voting Rights A¢t or the
Attorney General’s regulations implementing that Act, or an
adjudication or admission by the plaintiff of any violation of
the Treaty of 1868 or any other treaty or trust obligation to the
Navajo tribe. The parties also waive any findings of fact and
conclusions of law on all of the issues raised by the plaintiff’s
complaint. '

This Court has jurisdigtion over the parties and the subject
matter of the plaintiff’s com;laint. This Decree is final and
bindin§ between the parties and their succgssors.regarding the
facts, claims, and issues raised in or underlying the plaintiff’s
complaint and resolved herein.

ACCORDINGLY, IT IS HEREBY QRbERED, ADJUDGED AND DECREED AS
FOLLOWS:

1. The counties have adopted, and the State of Arizona has

'agréed to subscribe to, the following Navajo Language Election

Information Program which the Court hereby provisionally
approves, as set forth below.

2. Within thirty (30) days of the entry of this Decree, the
defendants will submit this program to the Attorney General of

 the United States for review pursuant to the requirements of

Section 5 of the Voting Rights Act, 42 U.S.C. §1973c. If the

requisite Section 5 preclearance is obtained, the parties will
prompily'notity this Court of such preclearance and the Court

will enter an Order granting final approval to this Consent

Decree. Upon entry of such Order, th: defendants will forthwith

-4 -
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begin to implement the Navajo Language Election Information
Program to which they have agreed in this Decree.

3. All further proceedings in this action are hereby stayed
pending the Attorney General’s precledrance determination. If
the reguisite Section 5 preclearance is not obtained, this
Consent Decree will be withdr;wn and the parties will proceed to
prepare'tor trial. fhe Court will thereafter enter an Order

governing responses to all pending motions and discovery.

I. IHE NAVAJO LANGUAGE ELECTION INFORMATION PROGRAM
A. Intreductien. _

1. The purpose of the Navajo Language Election Information
Program is to ensure the dissemination of election-related
information to the Navajo language speaking populations of the
counties. This program is inténded to be an effort to deal with
the deficiencies or to build on the successful programs that are
already in place in said counties and to provide a structure by
which a deﬁeloping and.improving program may be implemented in
the future. In developing this program, the pariies sought and
obtained the assistance of the Navajo Elections Administration,
the ‘agency of the Navajo Nation that is responsible for
conducting tribal elections on the Reservation.

2. It is the intent of the state and the counties to
provide full And complete information as to all election-related
matters including, but not limited to, registration, election

dates, candidate information, proposition information, abéentee

-5 -
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voting information, and registration cancellation and
reinstatement information. Most of all, this program is intended
to improve the understanding of the electoral process aﬁbng the

Navajo populations of the counties and.to ensure an equal

‘opportunity to participate in the electoral process.

B. Elections Outreach Workers.

1. The counties wilifeach employ at least two full time,
bilingual?, permanent elections outreach workers who will be
appointed as deputy registra;s for purposes of voter
registration. The board of sﬁbervisors and recorder’s office of
the counties, through and with the active advice and
recommendations of the election outreach workers, will be
responsible for the development and implementation of the Navajo
Language Election Information Program. The elections outreach
workers will be trained and qualified in election procedures
through the state’s certification program and through county
programs. They will visit on a regular basis each precinct which
includes any part of the Navajo Reservation and chapter houses
within those precincts. The counties will maintain a record of
the date and purpose of each election-related visit by the
outreach worker or other county personnel to any location on the
Navajo Reservation or off the reservation if it is related to the k

Navajo Language Election Information Program.

2 pilingual, as used herein, means fluent in “he Nivajo and
English languages.
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2. The counties, by and through the elections outreach
workers and other staff, will conduct the training of a1l deputy
registrars and election board officials, including the ¥raining
of translators and other election-related personnel who will
participate in the Navajo Language Election Information Program.
The Navajo Elections Administration will be notified reasonably
in advance of each scheduiéd training session and invited to send
representatives to attend ;a;d traininé. Such representatives
willkba invited to make suggestions to county training officials
as to appropriate training measures or how to improve the
training measures, and all training sessions will be open to the

public.

1. The counties will seek to increase voter registration
information and opportunities for Navajo citizens by increasing
both the number and practical availability of Navajo-speaking
deputy registrars. The counties will request Navajo chapter and
Navajo tribal officials and staff to become deputy registrars;
request assistance from the Navajo Elections Administration in
identifying potential deputy registrars; and, subject to state
and tribal law, seek to coordinate state voter registration with
tribal voter registration through, among other things, reciprqcal A
deputization of registrars for state and tribal elections;
inviting school personnel, including each high school principal
and each community liaison specialist, to become deputy
registrars; and encouraging political parties recognized under

-9 -
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Arizona Law to recommend additional deputy registrars for
reservation precincts.

2. The counties will deputize and train all qualified
persons vho‘desire to serve as deputy ?eqistrars and will attempt
to do informal testing throughout their training to ensure the
effectiveness of the sessions, but will not conduct any formal
oral or written testing. .A list identifying the names, addresses
and telephone numbers (if awvailable) of all deputy registrars on
the reservation will be delivered to each chapter house and other
public locations on the reservation with an explanation of the '
purpose and functions of the députy registrar and will be
accompanied by a reguest that the list of deputy registrars be
permanently posted at the chapter houses and other public
locations on the reservation.

3. The counties will take all reasonable steps in an
attempt to appoint and train as deputy registrars at least three
persons who are fluent in English and Navajo in each county
precinct situated entirely or in part on the Navajo Reservation.
The counties will attempt to appoint and train an additional
bilingual deputy registrar as such appointments appear necessary
in the larger precincts. Tribal chapter managers and other full
time chapter employees and staff of each tribal chapter will be
requested to serve as deputy registrars if qualified under.§ta;e
law and will be regquested to be available to register voters at
pre-determined regular locations during regular business hours.

They will also be requested to attend tribal chapter meetings and
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register voters at those locations and at any other opportunities
where there is a gathering of Navajo citizens. All deputy
registrars will also be reqguested to be present outside;the polls
on -election day to register voters whq’are found not to be
registered at that time. Such registrars will not interfere in
any way with the polling process nor shall they be present within
the polling place. Deputy.registrars will be provided with

‘current voter registration-lists and detailed precinct maps as

required for their particulai areas at the time they receive
their training, and ifter such training they will be provided
periodically with updated precinct maps and voter :egisfration
lists. For Navajo tribal chapters that include pertions of both
Navajo County and Apache County, the chapter managers or other
designated persons who are residents of either county will be
appointed, if they are willing, as special deputy recorders
solely for the purpose of régistering voters in both counties as
authorized by A.R.S. §16-132(F).

4. within thirty days of.their agreement to serve, deputy
registrars will be appointed and trained at convenient sites and
times on the Navajo Reservation and will be given such additional
training as from time to time may appear necessary or may be
requested.

5. Training will also be provided to deputy registrars
about all phases of the election process, including voter
registration, candidate qualification procedures and deadlines,

election day activities in general, the pertinent differences

-9 -
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between state and tribal election regulations and procedures, the
voter registration cancellation and reinstatement process, and
absentee voting processes. Deputy registrars will be requested
but not required to undergo such addjt}onal training.

6. The training of all_deputy':aqistrars will be conducted
in Navajo and/or English as requested by the depugy registrars
present except that the deputy registrars will be trained in the
Navajo translation of all voter registration materials including
voter registration cancellation and reinstatement procedures.
The deputy registrars will be ‘trained using appropriate audio
visual materials and/or graphiﬁs such as audio tapes, slide
presentations and/or video tapes, along with posters or graphics
of other kinds in order to facilitate their trQininq. The
training material will be based on a current registrar training
manual approved by the county recorder’s office.

7. Telephone inquiries from these deputy registrars to
county offices respecting election-related matters will be.
considered official government business, and the telephone
charges may be reversed.

8. The counties will adopt recognition programs for deputy
.registrars to encourage registration activity.

9. The county recorder’s office will conduct periodic voter
registration drives at chapter houses determined by the counties
and at meetings that include areas that cover more than one
chapter. Such registration drives will be advertised in advance

and also include registration drives conducted at fairs, rodeos,

- 10 -
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supermarkets and other gatherings of a significant population on
the Navajo Reservation.

10. The translation of any materials necessary for the
training of deputy registrars or election poll workers will be
done by county personnel and approved'by the county board of
supervisors. ' ' .

11. Any audio tape or video tape translations of election
materials or explanations %n the Navajo language of election
procedures (such as voter registration, registration cancellation
and reinstatement procedures, .absentee voting, sample ballots, »
and ballot propositions) will be prepared by personnel of the
counties or state personnel in consultation‘with the Navajo
Elections Administration. Any unresolvable aisputes as to the
accuracy of a given translation will be resolved by a mutually
agreed upon third party.

D. n-R : .

1. The counties will inform and provide reasonable notice
to the Navajo Elections Administration of their planned
publicity, election related-announcements, materials, and other
cléction information. . The Navajo Elections Administration will
also be requested to disseminate all such information through
public service announcements on the rad;o stations that broadcast
on the Navajo Reservation.

2. The counties, with the advice and recommendations of the
outreach workers, will plan and publicize meetings at chapter

houses or other sites convenient to voters on the reservation
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that may cover more than one chapter at which an outreach worker
will make an oral presentation in Navajo with appropriate audio
visual aids to be held at the following four times:
a. Between January 1 and April 1 following each general
election to explain the voter registration cancellation and
reinstatement process.
b. Prior to the deadline for filing candidacy petitions for
the primary election to explain voter registration
procedures, including registration cutoff dates, and
candidate qualification procedures.

c. After the primary. election sample ballot is finalized
and by the Friday before the primary election.

d., After the general election sample ballot is finalized
and by the Friday before-the general election.

The meetings will be planned to cover all areas of the Navajo
Reservation in each county.

3. The counties, through the elections outreach workers,
will request of each tribal chapter serving any portion of the
Navajo population in each county that the elections outreach
workers be permitted to make announcements at appropriate chapter
and other meetings referred to above. At sﬁch meetings, the
elections outreach workers, if permitted, will explain election
materials or election-related announcements orally in Navajo
and/oxr through the use of appropriate audio visual materials such
as graphics, slides, or posters. This information, both oral and
in the graphic form, will also be made available in any areas
containing Navajo population concentrations off the reservation,
including Winslow and Holbrook in Navajo County, Sanders in

Apache County, and any other areas of Navajo population

- 12 -
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concentrations identified by the counties in consultation with
the Navajo Elections Administration. .

4. Audio tapes will be prepared by the appropriaté,
governmental entity to identify briefly the nature and
significance of each referendum, proposed constitutional
amendment, or ballot proposiiion to be decided. Such tapes will
be provided to each chaptg; house as soon as possiblebnfter the
information is available and as long as possible before the time
of the election so that the chapter officials may review the
information contained therein-and provide such announcements or
training sessions régarding the content thereof as they deem
appropriate. Such tapes need not be used for general
ﬁroadcasting to the public. Preparation and distribution of
these tapes will fulfill the state’s obligation to translate and
disseminate the publicity pamphlet orally in Navajo.

5. The counties will establish booths or displays at tribal
fairs, functions, shopping centers, and other locations to be
identified in consultation with the Navajo Elections
Administration. Such booths or displéys will be staffed by
election outreach workers when it will further assist the
dissemination of election information to Navajo citizens;

6. Radio announcements in the Navajo language and English
language hewspaper announcements will be made of the election
information identified in paragraphs D-6a through D-6d belﬁw.
Radio announcements in NaQajo County will be conducted over KTNN

(Window Rock) and KAFF (Flagstaff). Radio announcements in
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Apache County will be over KTNN (Window Rock), and over KNDN
(Farmington) or an alternate radioc station selected by the county
to reach the greatest number of Navajo voters in the cohgty.
Public service announcements of the same information identified
below will be provided as frequently a; possible over other radio
stations in coordination with and through the Navajo Elections

Administration. ..
a. Deadlines for state voter registration, with
explanations of any different deadlines for participation in
state and federal elections and identification of regularly
available registration sites in each chapter house or cther
location on the reservation. Radio announcements of such
information will be made twice a day during the four weeks
preceding the state and federal registration deadlines for
each primary, general, and special election.

b. Procedures and deadlines for becoming a candidate.

Radio announcements of such information will be made twice a
day during the two week periods preceding the opening and
closing of each candidate filing period for the primary
election and general election and on a semi-weekly basis
between those dates.

c. Dates of primary elections, general elections, and
special elections, a list of the offices to be elected, and
the availability of trained translators at the polls and the
rights of each voter who reguires assistance in casting a
ballot to be assisted by a person of his or her choice in
accordance with state and federal law. Radio announcements
of such information will be made semi-weekly during the six
week geriod prior to each primary, general, and special
election.

d. Each of the announcements referred to in paragraphs D-6a
through D-6c will be published in English on a weekly basis
in the Navajo Times and in the Gallup Independent during the
publicity periods described above, and English language
signs with appropriate graphics will be distributed to each
chapter house and other public locations on the reservatibn
with a specific request that the graphics be permanently
posted at the beginning of each publicity period and remain
posted during the relevant period. Such requests shall
enphasize the importance of these announcements to the
Navajo voters.

- 14 -




O 0 A VA W N

e v ol o
A B A W NV e O

17

113

7. Audio tapes of other election information, such as voter
registration, registration cancellation and reinstatement
procedures, and absentee voting will be prepared pursuant to the
procedures set forth in paragraph C-11 and provided to radio
stations identified in paragraph 6. However, neither the state
nor the counties will be required to ensure radio broadcasts of
the full text of lengthy eiection material such as the voter
information pamphlet. Rather, the broadcasts may consist of
brief descriptions of the nature and import of such materials and
identify the times and locations including the chapter and other
meetings and public gatherings where detaiied Navajo language
information will be avgilable ihrough county outreach workers or
other county officials, or through the Navajo Elections
Administration or other Navajo officials. The Navajo language
publicity period for the voter information pamphlet ané other
election materials and the information not specifically
referenced herein shall commence with their initial dissemination
in English and end with the election itself, or other appropriate
ending date.

8. The state and counties will monitor the effectiveness of
their publicity proqraﬁs on an ongoing basis and, to that end,
will meet as needed with tribal chapter officials and Navajo
Elections Adminis;ration officials and other Navajo citizens and
organizatfons to identify groups or persons who are not being

reached or subject matter which is not being explained
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sufficiently, and éhall take such additional steps as are
reasonably necessary to cure such deficiencies.
E. BAbsentee Voting.

1. The counties will supply apsentee ballot reguest forms
including forms which may be used to request special election
boards pursuant to A.R;s. §16-549 to all»deputy registrars,
chapter managers, state aﬁé county offices on the reservation, as
well as to the Navajo ElecfiQns Adnministration.

2. Colored posters explg}ning the procedures for absentee
voting, inciudinq the standards of eligibility for voting
absentee, the availability of absehtee ballﬁt request forms at
tribal chapter houses, and the availability of persons to
translate the ballot Vill be provided to each chapter house and
any other public facility on the reservation within the counties,
accompanied by a reguest that the posters be prominently
displayed at such facility. Such request will emphasize the
importance of the announcements to the Navajo voters. Such
announcements will also be made either live in the Navajo
language by the outreach workers or by Navajo lantuage tapes
prepared by the counties in consultation with the Navajo
Elections Administration over the radio stations identified in
paragrapﬁ D-6 and through public service announcements twice a
day during the.two week periods preceding the opening and c¢losing
of absentee voting, and semi-weekly between those dates.

3. As previously indicated, the outreach workers will

provide absentee ballot request forms and information and
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encourage absentee voting, and will inform prospective-ébsentee
voters that Navajo language translations of the ballot are
available upon reguest.

F. Election Day Procedures.

1. The counties will take ali reasonable steps to ensure
that an adequate number of effectively trained precinct election
board officials fluent iﬁ'ﬂavajo and Englisﬁ are present at the
polls on election day for each precinct in which five percent or
more of the total populatiog is Navajo. The counties will invite
the Navajo Elections Administ;ation andbtribal chapter officials
to identify bilingual individuals who are qualified under state
law to serve as precinct election board officials and willing to
work at the polls.

a. Navajo County.

In addition to the number of precinct election board
officials required at each polling place by state law during each
election, kavajo County, in accordance with its present policy,
will take all reasonable steps in an attempt to ensure that at
least two bilingual translators are present or available at each
polling place serving a portion of the Navajo Reservation to
further assist Navajo speaking voters. Two poll workers will be
fully trained as alternate translators at each polling place.

b. Apache County.

The county will train all bilingual precinct election board
otflcials to provide Navajo language translations of the ballot

and will assign at least two such officials t> provide
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translation services to Navajo speaking voters. The county will
use precinct registration lists as well as turnout in p;ior
elections to determine whether additional electjon board workers
are necessary beyond the minimum number required by state law.

c. Nothing contained hgrein ghall preclude either county
from adopting and implementing in accordance with Section 5 of
the Voting Rights Act the-policy of the other regarding the
assignment of translators fo the polls on election day.

2. Poll officials and other county employees will monitor
the polls during the course of the election to identify and
record each instance in which ﬁnreasonable delays in voting or
translation of the ballot occur. Where such delays occur, the
counties will take steps, such as establishing additional voting
booths, as are reasonably necessary to ensure that such delays do
not recur in future elections.

3. The precinct election board officials and translators
will be trained in Navajo and/or English as requested by the
officials or translators to ensure that they understand polling
place procedures, the contents of the ballot, and voter
registration cancellation procedures. Training in translating
the ballot language will be in Névajn and such training will
include the use of appropriate audio visual materials including
audio and/or video tapes and graphics. Training sessions shall
be followed by oral testing in Navajo to ensure their

effectiveness.
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4. Precinct election board officials will take ali
reasonable steps without disrupting the orderly and timély
casting of ballots to maintain a record of all persons who come
to the polls but are not allowed to vote, indicating the reason
the person thought she or he was eligible to vote and the reason
for not allowing the person to vote.

5. The counties wiliicoordinate with the Navajo Elections
Administration in the establishment of polling places in
locations where the tribe agrees that the same buildings may be
used for tribal and state elections.

G. o Cance tion SS.

1. RAs soon as possible and available, a list by appropriate
precinct of all persons whose registration has been cancelled for
failure to vote will be provided to each Navajo chapter manager
in the county, to the Navajo Elections Administration, and to
each deputy registrar who shall keep such lists confidential
except for voter registrationband reinstatement purposes.
Updated lists of persons who have failed to be reinstated or to
reregister shall be provided to each chapter manéger and to the
Navajo Elections Administration after the voter registration
cancellation and reinstatement process is complete.

2. The counties will inform voters of the voter
registration cancellation and reinstatement process throuéﬁ radio
announcements live in the Navajo language by the outreach workers
or by Navajo language tapes prepared by the counties in

consultation with the Navajo Elections Administration on the
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radio stations identified in paragraph D-6 and through the public
service announcements specified therein. Such announcements are
to be broadcast three times a day beginning January 20 ‘and
continuing through January 30, on a daily basis continuing
through February 20, and the:eaftef twice a week through the
close of the registration cancellation and reinstatement period
on April 1. From January 20 through the close of the
registration cancellation and reinstatement period, a similar
announcement will be publisﬂed weekly in English in the Navajo
Times and in the Gallup Indap;ndent and will be provided in
colored poster or graphic form to each chapter house and other
public location on the Navajo reservation with a request that the
posters be promihently posted at such locations. Such request
will emphasize the importance of the poéters to Navajo voters.
Such information will also be disseminated at meetings identified
in paragraph D-2 above and at other locations deemed to be
effective by the election outreach workers and shall be
disseminated in a timely manner.

3. The counties will develop a program in . coordination with
the Navajo Elections Administration, other counties with RNavajo
populations, and with the state, to provide colored postcards
indicating the voter’s registration has been cancelled so that
the voter may realize by the color of the postcard raceivgd that
he or she must return the postcard or reregister in order to ‘

participate in the next election.
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Records and Reports.

1. The state and counties will maintain copies of;all

tapes, graphics, and other materials provided for voter

information purposes pursuant to this program along with records

of how those materials were used and on what dates, and the

locations and dates of all training sessions held pursuant to

this program.

In addition, the counties will maintain

statistical records including but not limited to:

b.

t

-

X

Voter registration for each precinct

on a guarterly basis as specified by the
schedule set forth in A.R.S. §16-168
(G).

Number of voters registered during each gquarter
by precinct, as specified by the schedule set
forth in A.R.S. §16-168 (G).

Number of voters by precinct who are registered at
voter registration drives conducted pursuant to
this program.

oter stration : at

Number of voters whose registration was cancelled
for failure to vote by precinct.

Number of voters retained due to possession of a
current drivers license by precinct.

Number of voters reinstated by returning prepaid
post cards by precinct.

Number of voters registered during the

registration cancellation period (January 1~ °*
April 1) by precinct.

-21 -




P I T <l
B - Y N T 4

18

o

gy EN

O 0 N U AW N -

120

c. Absentee Voting

== Number of requests for absentee
ballots per precinct, with a
breakdown of the number of regquests
received through the mail and the
number received through deputy
registrars pursuant to the
provisions of this agreement, the
total number of absentee ballot
requests made in person at the
county recorder’s office, and the
total number of absentee votes cast
per precinct.

== Number of absentee ballots cast per
precinct before special election
boards.

- Number of absentee ballots cast per
precinct in person at the county

courthouse.
- Number of absentee ballots cast per precinct by
mail.
d. pPublicity

-~ Records of all paid radio announcements and public
service announcements as those records may be
available and of newspaper publications and
posters of election-related information pursuant
to this program.

2. The state and counties will maintain such other records
as may be appropriate to permit review of the etfectiveness of
the program and to assist the state and counties in further
developing the effectiveness of this prograh. Such records shall
be available to the public upon request. Copies of any or all
such records shall be forwarded to the United States upon
request.

i 3. on June 1 of each year the counties or each of them
will send to the United States a report showing by precinct the
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following: (a) the number of registered voters; (b) the number of
voters who registered during the preceding year: (c) tﬁe number
of voters whose registration was cancelled for failure @p vote in
the last general election; (d) the number of voters retained due
to possession of a current d;ivers'liéense; (e) the number of
voters who were reinstated because they returned the postcard
notice during the registration cancellation period; (f) the
number of absentee ballots- cast in each election; and (g) a brief
explanation of any contemplated modifications or changes to the
Navajo Language Election Information Program. Because of the
detailed nature of this canseﬁt Decree, the data included in the
report are not intended to be the measure of compliance with this
Consent Decree.

I. adjustments to the Program.

1. The state and counties will have the authority to
eliminate or modify any aspect of this program if shown to be
unproductive or inefficient in furthering the goals of the‘
program, subject to the preclearance requirements of Section 5 of
the Voting Rights Act, 42 U.S.C. §1973c. '

II. NTION s (o)

It is the intention of ﬁhe parties that this Decree
constitute a complete and full resolution of all claims made in
this case. Accordingly, the parties adopt the following
provisions relating to termination of this Decree and coﬂtinuing

Court supervision hereunder:
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1. This Court shall retain jurisdiction to enter such
further relief or other orders as may be necessary to effectuate
the terms of this Decree.

2. The United States agrees, for 9 period of four years, not
to seek any further or addit;onal relief with respect to the
Navajo Language Election Information Program prescribed herein
for Apache and Navajo counties. It is contemplated by the
parties that this four yeaf period will be used to implement
fully the bilingual election program set out in this Decree, and
to make adjustments to that picéram as hecessary in accérdance
with the provisions of paragréph I-1 above. At the end of such
four year period, the United States will have 120 days within
which to advise the Court whether, for good cause shown, this
Decree or any of its provisions should remain in effect for an
additional period of not more than two yeafs. Absent such a
showing by the United States, this Decree will then be terminated
and the case will be dismissed.

3. Nothing contained herein shall preclude any party from
moving to modify any provision of this Decree pursuant to the
provisions of Fed. R. Civ. P. 60(b), nor is any provision of this
Decree intended to limit this Court’s enforcement authority in
any future proceedings between the parties.

4. The parties agree to bear their own costs and attorneys

fees in this litigation.
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- 26 -




125

JAMES P. TURNER - .

Acting Assistant Attorney General ! i -

STEVEN H. ROSENBAUM ;o EEE T :i SErd v 3’s
!

REBECCA J. WERTZ ) ) g0 .
RICHARD B. JEROME ; [ ,
NANCY J. SARDESON Pl . e

Attorneys, Voting Section | :
Civil Rights Division T . i
U.S. Department of Justice e )
P. O. Box 66128 oo
Washington, D.C. 20035-6128

(202) 307-3236

JANET NAPOLITANO

United States Attorney

District of Arizona

JAMES P. LOSS

Assistant U.S. Attorney

State Bar No. 3217

4000 U.S. Courthouse

230 North First Avenue

Phoenix, Arizona 85025

(602) 514-7635

GRANT WOODS

Attorney General <=
State Bar No. 006106 ©w
LISA HAUSER g >
Special Assistant Attorney General =5

State Bar No. 006985
1275 West Washington
Phoenix, Arizona 85007
(602) 542-4266
MELVIN BOWERS
Navajo County Attorney
State Bar No. 006050
D. RAND HENDERSON
" Deputy Navajo County Attorney
State Bar No. 010913
Navajo County Governmental Center
P. O. Box 668
Holbrook, Arizona 86025
(602) 524-6161
STEPHEN G. UDALL,
Apache County Attorney
State Bar No. 002338
RUSSELL H. BURDICK, JR. .
Chief Deputy Apache County Attorney
State Bar No. 004805
P. 0. Box 637
St. Johns, Arizona 85936
(602) 337-4364 H
Attorneys for the Plaintiff and the Defendants |

0Z:€d 82 dS ¢6.

J

N
:'\.




-

W N AR WM

1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

FORM CIV-248
MAY 3§

126

IN THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF ARIZONA
UNITED STATES OF AMERICA,
Plaintiff,
CIV 88-1989 PHX EHC

v.

STATE OF ARIZONA,
et al.,

Defendants.

FIRST AMENDED CONSENT DECREE

The United States filed its complaint on December 8, 1988,
to enforce Sections 2 and 4(£) (4) of the Voting Rights Act of
1965, as amended, 42 U.S.C. {1973 et geg. Section 2 provides, in
pertinent part, that: "[n]Jo voting qualification or prerequisite
to voting or standard, practice, or procedure shall be imposed or
applied by any State or political subdivision in a manner which
results in a denial or abridgement of the right of any citizen of
the United States to vote on account of race or color...."
Section 4 (f) (4) is a special provision of the Act which, as it
applies to this case, requires that the defendants provide oral
instructions, assistance, or other information relating to
registration‘aud voting in the Navajo language.

On January 20, 1989, the defendants served their answer to
the complaint and also asserted a counterclaim. The parties to

this litigation, without in any way derogating from their
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respective positions as to the merits of the claims asserted,
then conferred and agreed that it was in the best interest of all
the parties that the controversy should be settled without‘the
necessity and extraordinary expense of a trial. Accordingly, the
plaintiff and the defendants agreed to the entry of a Consent
Decree, which resolves the plaintiff's claims, and ensures that
the defendants' election practices and proéedures provide Navajo
citizens with an eéual opportunity to participate effectively in
the electoral process.

On May 22, 1989, a Consent Decree was entered establishing
the Navajo Language Election Information Program.

After a review of the implementation by Apache and Navajo
Counties and the State of Arizona of the Consent Decree and an
evaluation of the effectiveness of its provisions, the parties
have conferred and agree that it is in the best interest of the
partieé to agree to the entry of this First Amended Consent )
Decree which provides for the continuation and medification of
the bilingual election program to ensure that the election
process is fully and effectively écceséihle to Navajo citizens.

Entry of this First Amended Consent Decree shall not be
construed as evidence of a violation of the Voting Rights Act in
any future litigation. This decree shall not constitute an
adjudication or admission by the defendants of any violation of
the Voting Rights Act or the Attorney General's regulations

implementing that Act.
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Thig Court has jurisdiction over the parties and the subject
matter of the plaintiff's complaint. This Decree is final and
binding between the parties and their successors regarding the
facts, claims, and issues raised in or underlying the plaintiff's
complaint and resolved herein.

ACCORDINGLY, IT IS HEREBY ORDERED, ADJUDGED AND DECREED AS
FOLLOWS :

1. The counties have adopted, and the State of Arizona has
agreed to subscribe to, the following Navajo Language Election
Information Program which the Court hereby provisionally
approves, as set forth below.

2. Within thirty (30) days of the entry of this First
Amended Consent Decree,‘the defendants will submit the changes in
this program to the Attorney General of the United States for
review pursuant to the requirements of Section 5 of the Voting
Rights Act, 42 U.S.C. {1973c. If the requisite Section 5
preclearance is obtained, the parties will promptly notify this
Court of such preclearance and the Court will enter an Order
granting final approval to this First Amended Consent  Decree, - -
Upon entry of such Order, the defendants will amend the ongoing
Navajo Language Election Information Program by implementing the
changes to which they have agreed in this Decree. This First
Amended Consent Decree will then be in effect for the prescribed

period of two more years.
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1 I. THE NEFORMATION PROGRAM
2 A. Intro io
3 1. The purpose of the Navajo Language Election Information
4 Program is to ensure the dissemination of election-related
5 information to the Navajo language speaking populations of the
6 counties. This program is intended to be an effort to aeal with
7 the deficiencies or to build on the successful programs that are
8 already in place in said counties and to provide a structure by
9 which this program may continue to develop and improve in the
0 future. In developing this program, the parties sought and
" obtained the assistance of the Navajo Elections Administration,
12 the agency of the Navajo Nation that is responsible for
13 conducting tribal elections on the Navajo Reservation.
1 2. It is the intent of the state and the counties to
15 provide full and complete information as to all election-related
16 matters including, but not limited to, registration, election
17"dates, candidacy information, proposition information, absentee
18 voting information, and registration verification information.
19 Most of -all, . this-program is intended to -improve the
2 understanding of the electoral process among the Navajo
2 populations of the counties and to ensure an equal opportunity to
22 participate in the electoral process.
23
24
25
26
27
28 -4 -

s
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B. Elections Outreach Workers.

1. The counties will each employ at least two full time,
bilinguall, permanent elections outreach workers who will be
appointed as deputy registrars for purposes of voter
registration. The board of supervisors and recorder's office of
the counties, through and with the active advice and
recommendations of the election outreach workers, will be
responsible for the development and implementation of the Navajo
Language Election Information Program. The elections outreach
workers will be trained and qualified in election procedures
through the state's certification program. The recorder's office
and the elections director will coordinate their implementation
of this election program and the outreach workers will be cross-
trained by each office. During both election years and off-
election years, the outreach workers will visit on a regular
basis each precinct which includes any part of the Navajo
Reservation and chapter houses within those precincts to provide
election information in the Navajo language. The counties will
continue to maintain a record of the date and purpose.of.each
election-related visit by the outreach worker or other county
personnel to any location on the Navajo Reservation or off the
reservation if it is related to the Navajo Language Election

Information Program.

1 pilingual, as used herein, means fluent in the Navajo and
English languages.

-5
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2. The counties; by and through the elections outreach
workers and other staff, will conduct the training of all deputy
registrars and precinct election board officials, including the
training of translators and other election-related personnel who
will participate in the Navajo Language Election Information
Program. The Navajo Elections Administration will be sent a
schedule whicp shall give ten days advance notice of each
regularly scheduled poll worker and translator training session.
The Navajo Elections Administration may send representativeé to
attend said training. Suéh representatives may make suggestions
that comply with applicable election laws to county training
officials as to appropriate training measures or how to improve
the training measures. All training sessions will be open to the
public. The Navajo Elections Administration will be notified
promptly of any necessary makeup or additional training sessions.

3. Bach county will maintain two satellite offices on the
Navajo Reservation which shall be available as necessary for the
outreach workers. Such offices may be in county district offices
or in Justice of the Peace offices, or the counties may arfange
to share space with other offices. The satellite offices shall
be available as necessary during office hours for the outreach
workers and serve as a distribution point for disseminating
election information. Any information and audio-visual materials
required to be disseminated pursuant to this Decree shall be
available at the satellite offices. A county employee, tradined

in election procedures and appointed as a deputy registrar, shall
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be available at one satellite office in each county during
regular office hours on work days. The counties shall advertise
the dates and times when an outreach worker or other county-
employee trained in election procedures will be available at the
second satellite office in each county.

(o Voter Regigtration and the ointmen nd ining of
Deputy Registrars. .

1. The counties will seek to increase voter registration
information and opportunities for Navajo citizens by increasing
both the number and practical availability of Navajo-speaking
deputy registrars. The counties will request Navajo chapter and
Navajo tribal officials and staff to become deputy registrars;
request assistance from the Navajo Elections Administration in
identifying potential deputy registrars; and, subject to state
and tribal law, seek to coordinate state voter registration with
tribal voter registration through, among other things, reciprocal
deputization of registrars for state and tribal elections;
inviting school personnel, including each high school principal
and each community liaison specialist, to become deputy
registrars; and encouraging political parties fecognized.uﬁder
Arizona law to recommend additional deputy registrars for
reservation precincts.

2. The counties will deputize and train all qualified
persons who desire to serve as deputy registrars and will attempt
to do informal testing throughout their training to ensure the
effectiveness of the sessions. A list identifying the names,
addresses and telephone numbers (if available) of all deputy

-7 -
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registrars on the reservation will be delivered to each chapter
house, satellité office and other public locations on the
reservation with an explanation of the purpese and functions of
the deputy registrar and will be accompanied by a request that a
poster listing the deputy registrars residing in the precincts
located in the area of the chapter house be permanently posted at
the chapter house and other public locations on the reservation.
3. The counties will take all reasonable steps in an
attempt to appoint and train as deputy registrars at least three
persons who are fluent in English and Navajo in each county
precinct situated entirely or in part on the Navajo Reservation.
The counties will attempt to appoint and train additional
bilingual deputy registrars as such appointments appear necessary
in the larger precincts. Tribal chapter community service
coordinators and other full time chapter employees and staff of
each tribal chapter will be offered the opportunity to serve as
deputy registrars if qualified under state law and will be
requested to be available to assist in the registration of voters
at. pre-determined regular locations during regular business
hours. They will also be requested to attend tribal chapter
meetings and assist in the registration of voters at those
locations and at any other opportunities where there is a
gathering of Navajo citizens, including, but not exclusively,
Navajo tribal voter registration drives. Deputy registrars will
be provided with current voter registration lists, including the

list of inactive voters, and detailed precinct maps as required
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for their particular areas at the time they receive their
training, and after such training they will be provided
periodically with updated precinct maps and voter registraéion
lists. For Navajo tribal chapters that include portions of both
Navajo County and Apache County, the chapter community service
coordinators or other designated persons who are residents of
either county will be appointed by the appropriate county
recorder pursuant to A.R.S. { 16-131(D), if they are willing, as
deputy registrars for the purpose of assisting in the
distribution of registration forms and in the registration of
voters in both counties and to accept completed registration
forms for return to the appropriate county recorder pursuant to
A.R.S. { 16-134(B).

4. Within thirty days of their agreement to serve, deputy
registrars will be appointed and trained at convenient sites and
times on the Navajo Reservation and will be given such additional
training as from time to time may appear necessary or may be
requested.

5. . Deputy registrars will be requested but not required to..
undergo additional training aboﬁt all phases of the election
process, including voter registration; candidate qualification
procedures and deadlines; election day activities in general; the
pertinent differences between state and tribal election
regulations and procedures, with the assistance of the Navajo

Elections Administration; the voter registration verification
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notice, inactive list, reinstatement and cancellation process;
and the absentee voting process.

6. The training of all deputy registrars will be conducted
in Navajo and/or English as requested by the deputy registrars
present except that the deputy registrars will be trained in the
Navajo translation of all voter registration and absentee voting
materials. The training of deputy registrars will utilize
appropriate audio visual materials and/or graphics such as audio
tapes, slide presentations and/or video tapes, along with posters
or graphics of other kinds in order to facilitate their training.
The training material will be based on a current registrar
training manual approved by the county recorder's office.

7. Telephone inquiries to county offices respecting
election-related matters will be considered official government
business, and the telephone charges may be reversed.

8. The counties will adopt recognition programs for deputy
registrars to encourage registration activity.

9. The county recorder's office will conduct periodic
voter registration drives at chapter houses determined by-the.--
counties and at meetings that include areas that cover more-than
one chapter. Such registration drives will be advertiséd in
advance, with notice given to the Navajo Elections
Administration, and also include registration drivés conducted at
fairs, rodeos, supermarkets and other gatherings of a significant

population en the Navajo Reservation.
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D. Translations

1. Any audio tape or video tape translations of election
materials or explanations in the Navajo language of election
procedures (such as voter registration; deputy registrar
training; the registration verification notice, inactive list,
reinstatement and cancellation process; absentee voting; sample
ballots; and ballot propositions) will be prepared by personnel
of the counties, state personnel, or by a qualified person
contracted with for that purpose, after consultation with the
Navajo Elections Adminigtration. Any unresolvable dispuées as to
the accuracy of a given translation will be resolved by a
mutually agreed upon third party; notice of such disputes and/or
their resolution shall be provided to the United States.

Translations shall be available for review prior to public
dissemination; however, where a dispute cannot be resolved in a
timely fashion or where, after a timely request for consultation
has been made, no comments from the Navajo Elections
Administration have been received by the defendants, the
preparatiocn and dissemination of time-sensitive materials shall
not be delayed.

2. The State of Arizona shall coordinate the development of
a joint translations committee to develop an English/Navajo
language glossary of election terms. The joint translations
committee shall be comprised of five members appointed as
follows: one by the Arizona Secretary of State, one by Apache

County, one by Navajo County, one by the Navajo Board of Election
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Supervisors and the Navajo Elections.Administraticn, one by the
Navajo Nation Council. Additional members may be appointed as
follows: one by any of the other Navajo Reservation counties in
Arizona, Utah or New Mexico that wish to participate. The joint
translations committee shall meet as soon as possible to review
all work that has already occurred on a proposed glossary by an
ad hoc committee comprised of outreach workers, NEA officials and
other interested parties. The committee shall work with those
who have been involved with the proposed glossary to finalize it.
This joint committee may also be used to review translations of
election material, such as the state publicity pamphlet.

3. The translation and review of any election-related
material shall be completed promptly. Preparation of
translations shall begin as soon as the English language text for
an item is determined. Whenever possible, tapes should be
available before the date that English language announcements or

other publications are made available to the public.

E. Dissemination of Election-Related Information.
S1. The counties will inform and provide reasonable notice

to the Navajo Elections Administration of their planned
publicity, election-related announcements and materials, and
other election information. The Navajo Elections Administration
will also be requested to disseminate all such information
through public service announcements on the radio stations that

broadcast on the Navajo Reservation.

-12-
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2. The counties, with the advice and recommendations of
the outreach workers, will plan and publicize meetings at chapter
houses or other sites convenient to voters on the reservation
that may cover more than one chapter at which an outreach worker
will make an oral presentation in Navajo with appropriate audio-
visual aids to be held at the following four times:

a. Between April 1 and July 1 prior to each general

election in presidential election years to explain the

process for voter registration verification notices,
inactive voter lists, reinstatement and cancellation.

b. Prior to the deadline for filing candidacy petitiomns

for the primary election to explain voter registration

procedures, including registration cutoff dates, absgentee
voting and candidate qualification procedures.

c. After the primary election sample ballot is finalized

and by the Friday before the primary election to explain

election procedures, including absentee voting procedures
and to identify the offices on the ballot and the names of
the candidates for nomination for those offices.

d. After the general election sample ballot is finalized

and by the Friday before the general election to review the

contents of the ballot and to explain election procedures,
including absentee voting procedures, to identify the
offices on the ballot and the names of the candidates for
those offices and to identify the measures on the ballot by
the descriptive title, "yes/no" phrase and short title
prepared by the Arizona Secretary of State.
Presentation by outreach workers must be neutral, not involve any
discussions of the merits of any candidates or measures and not
advocate the election, passage or defeat of any candidate or
measure. The meetings will be planned to cover all precincts on
the Navajo Reservation in each bounty. '

3. The information described in the preceding paragraph,
both oral and in graphic form, will also be made available in any
areas containing Navajo population concentrations off the

-13-
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reservation, including Winslow and Holbrook in Navajo County,
Sanders in Apache County, and any other areas of Navajo
population concentrations identified by the counties in
consultation with the Navajo Elections Administration.

4. BAudio tapes of the sample ballot for primary, general
and special elections shall be prepared by the governmental
entity responsible for printing and distributing sample ballots.
Such tapes will be provided to each chapter house as soon as
possible after the information is available, but no later than
when the sample ballots are disseminated in English. These tapes
will also be used for purposes of training translators serving on
election day.

5. Long and short audio tapes will be prepared by the
governmental entity responsible for preparing and printing the
publicity pamphlet to identify‘briefly each initiative,
referendum, proposed constitufional amendment, or other ballot
proposition to be decided. The long audio tape may consist of
only the descriptive title, "yes/no" phrase, Legislative Council .
analysis and ‘any short title together with the numbexr used to
désignate the proposition on the ballot. The short audio tape
may consist of only the proposition's number, the "yes/no" phrase
and any short title. These tapes will be provided to the
counties for dissemination to chapter houses and for purposes of
training translators serving on election day. For the purpose of

broadcasting the information as described in paragraph E-9, a
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broadcast tape will be prepared‘identifying each proéosition by
its number and short title.

. Such tapes will be provided to each chapter house as soon as
possible after the information is available, but no later than by
the second week of September prior to the general election so
that the chapter officials may review the information contained
therein and provide such announcements or training sessions
regarding the content thereof as they deem appropriate.
Preparation and distribution of these taﬁes, as described in‘this
numbered paragraph, will fulfill the appropriate governmental
entity's obligation to translate and disseminate the publicity
pamphlet orally in Navajo.

The governmental entity responsible for accepting the filing
of publicity pamphlet ballot arguments shall provide to the
Navajo Eleétions Administration the name, address and telephone
number of those committees (or their chairmen) filing arguments
for or against any ballot proposition so that they may be
conﬁacted to provide additional information or answer questions
concerning the nature and significance of the proposition. In
addition, each such committee shall be provided with the name,
address and telephone number of the Navajo Elections
Administration Executive Director and notified of the
availability of Navajo translators, other than county employees,
to translate campaign information concerning the nature and

significance of the ballot propositions.
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6. The counties will establish booths or displays at
tribal fairs, funcfions, shopping centers, and other locations to
be identified in consultation with the Navajo Elections
Administration. Such booths or displays will be staffed by
election outreach workers or trained volunteers when it will
further assist the dissemination of election information to
Navajo citizens.

7. As to only those elections which are the responsibility
of the defendants, radio announcements in the Navajo language and
English language newspaper announcements will be made of the
election information identified in paragraph E-7a through E-7f
below. Radio announcements in Navajo County will be conducted
over KTNN (Window Rock), and over KAFF (Flagstaff) or an
alternate radio station selected by the county to reach the
greatest number of Navajo voters in the county. Radio
announcements in Apache County will be over KTNN (Window Rock),
and over KNDN (Farmington) or an alternate radio station selected

by the county to reach the greatest number of Navajo voters in

“"the county. Public service announcements of the same information

identified below will be provided as frequently as possible over
other radio stations in coordination with and through the Navajo
Elections Administration.

a. Deadlines for state voter registration, with
explanations of any different deadlines for participation in
state and federal elections and identification of regularly
available registration sites in each chapter house or other
location on the reservation. Radio announcements of such
information will be made twice a day during the four weeks
preceding the state and federal registration deadlines for
each primary, general, and special election.

-16-
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b. Procedures and deadlines for becoming a candidate.

Radio announcements of such information will be made twice a
day during the two week periods preceding the opening and
closing of each candidate filing pericd for the primary -
election and general election-and on a semi-weekly basis
between those dates.

c. Dates of primary elections, general elections, and
special elections, a list of the offices to be elected, and
the availability of trained translators at the polls and the
rights of each voter who requires assistance in casting a
ballot to be assisted by a person of his or her choice in
accordance with state and federal law. Radio announcements
of such information will be made semi-weekly during the six
week period prior to each primary, general, and special
election.

d. A listing of referenda, initiatives, proposed
constitutional amendments, or other ballot propositions, as
required by paragraph E-3. Radio announcements of such
information will be made semi-weekly beginning with the
initial dissemination of the publicity pamphlet in English
and continuing until the election.

e. Procedures for voting by absentee ballot, including an
explanation of the standards of eligibility for absentee
voting, the availability of absentee ballot request forms at
tribal chapter houses, and the availability of absentee
voting on the Navajo Reservation pursuant to paragraph F-4.
Radio announcements of such information will be made twice a .
day during the two week periods preceding the opening and
closing of absentee voting, and semiweekly between those
dates.

f. The voter registration verification process, including a
brief -explanation of the notice sent to registered voters.
Radio anncuncements of such information will be made semi-
weekly between April 1 and July 1 of presidential election
years.

Each of the announcements referred to in paragraphs E-7a

through E-7f will be published in English on a weekly basis in
the Navajo Times and in the Gallup Independent during the
publicity periods described above, and English language signs
with appropriate graphics will be distributed to each chapter

house and other public locations on the reservation with a

-17-
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1 specific request that the graphics be permanently posted at the
2 beginning of each publicity period and remain poéted during the
3 relevant period. Such requests shall emphasize the importance of
4 these announcements to the Navajo voters.
5 8. Audio tapes of other election information, such as
6 voter registration; registration verification notices, inactive
7 lists, reinstatement and cancellation procedures; and absentee
8 voting will be prepared pursuant to the procedures set forth in
s paragraph D-1 and provided to radio stations identified in
10 paragraph 7.
" 9. Neither the state nor the counties will be required to
12 ensure radio broadcasts of the full text of lengthy election
1 material such as the sample ballots and publicity pamphlet.
1 Rather, the broadcasts may consist of a listing of the offices
1 and the proposition numbers and short titles of the initiatives,
16 ieferenda, proposed constitutional amendments and other ballot
v propositions and identify the times and locations including the
18 chapter ahd other meetings and public gatherings where detailed
19 Navajo language information will be available through county
2 outreach workers or other county officials, or through the Navajo
21 Elections Administration or other Navajo officials. The Navajo
22 language publicity period for the publicity pamphlet and othexr
22 election materials and the information not specifically
25 referenced herein shall commence with their initial dissemination
26 in English and end with the election itself, or other appropriate
ending date.
27
28 -18-
e
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10. The state and counties will monitor the effectiveness
of their publicity programs on an ongoing basis and, to that end,
will meet with tribal chapter officials, officials of the Navajo
Board of Election Supervisors and the Navajo Elections
Administration, and other Navajo citizens and organizations named
by officials of the Navajo Nation Council to identify groups or
persons who are not being reached or subject matter which is not
being explained sufficiently, and shall take such additional
steps as are reasonably necessary to cure such deficiencies.
These meetings will occur quarterly in odd-numbered years and
biannually in even-numbered years. The counties shall continue
their efforts to organize joint meetings of the outreach workers,
along with the outreach workers of Coconino County, to discuss
the bilingual election program.

1. The counties will supply absentee ballot request forms
including forms which may be used to request special election
boards pursuant to A.R.S. {16-549 to all deputy registrars,
chapter community service coordinators, state and county off;ces
on the reservation, as well as to the Navajo Elections
Administration.

2. Colored posters explaining that anyone may vote
absentee and the procedures for absentee voting, including the
availability of absentee ballot request forms at tribal chapter
houses, how to complete a request form, where the ballot may be

sent, and the availability of persons to translate the ballot

-19-
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will be provided to each chapter house and any other ﬁublic
facility on the reservation within the counties, accompaﬁied by a
request that the posters be prominentlybdisplayed at such
facility. Such request will emphasize the importance of the
announcements to the Navajo voters.

‘ 3. Ag previously indicated, the outreach workers will
provide absentee ballot request forms and information and
encourage absentee voting, and will inform prospective absentee
voters of the sites, dates and times that Navajo language
translations of the ballot are available upon request and of the
availability of special election boaxds.

4. The counties will provide opportunities for casting
absentee ballcts at sites on the Navajo Reservétion by allowing
voters to cast absentee ballots at fixed sites, including but not
limited to.satellite counéy offices, and by using the outreach
workers to visit sites‘on the reservation on designated dates and-
times designed to reach the largest number of Navajo voters in
the most effective manner. Such absentee voting opportunities

shall be publicized priof to and during the period for absentee

voting.
G.  Election Day Procedures.
1. The counties will take all reasonable steps to ensure

that an adequate number of effectively trained precinct election
board officials fluent in Navajo and English are present at the
polls on election day for each precinct in which five percent or

more of the total population is Navajo, for the purpose of

-20~
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ensuring that election information available to voters in English
is available for translation in Navajo for voters with limited
English proficiency needing assistance. The precinct election
board shall include one clerk who is a duly appointed deputy
registrar to assist unregistered persons in filling out the
registration form. Such assistance shall not interfere with
voting at the polling place. The counties will invite the Navajo
Elections Administrétion and tribal chapter officials to identify
bilingual individuals who are qualified under state law to serve
as precinct election board officials and willing to work at the
polls.

a. Navajo County.

In addition to the number of precinct election board
officials required at each polling place by state law during each
election, Navajo County, in accordance with its present poiicy,
will take all reasonable steps to ensure that at least two
bilingual translators are present or available at each polling
place serving a portion of the Navajo Reservation to further
assist Navajo speaking voters. Two poll workers will be fully
trained as alternate translators at each polling place. »

b. Apache County.

The county will train all bilingual precinct election board
officials to provide Navajo language translations of the ballot
and will assign at least two such officials whose primary
respongibility will be to provide translation services to Navajo

speaking voters. The county will use precinct registration lists
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as well as turnout in prior elections to determine whether
additional election board workers are necessary beyond the
minimum number required by state law.

c. Nothing contained herein shall preclude either county
from adopting and implementing in accordance with Section 5 of
the Voting Rights Act the policy of the other regarding the
assignment of translators to the polls on election day.

2. Poll officials and other county employees will monitor
the polls during the course of the election to identify and
record each instance in which unreasonable delays in voting or
translation of the ballot occur. Where such delays occur, the
counties will take steps, such as establishing additional voting
booths, as are réasonably necessary to ensure that such delays do
not recur in future elections.

3. The precinct election board officials and translators
will be trained in Navajo ana/or English as requested by the
officials or translators to ensure that they understand polling
place procedures, the contents of the ballot, and voter
registration verification notices, inactive lists, reinstatement
and cancellation procedures. Training in translating the ballot
language will be in Navajo and such training will include the use
of appropriate audio visual materials including audic and/or
video tapes and graphics. Each translator will be provided with
a copy of the training tape used. Training sessions for
translators shall be completed at least ten days prior to ;he

date of the election, although supplemental training sessions or
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makeup sessions may be held after that time. Training sessions
shall be followed by oral testing in Navajo to ensure their
effectiveness.

4. Precinct election board officials will take all
reasonable steps without disrupting the orderly and timely
casting of ballots to maintain a record of all persons who come
to the polls but are not allowed to vote, indicating the reason
the person thought she or he was eligible to vote and the reason
for not allowing the person to vote.

5. The counties will coordinate with the Navajo Electionsv
Administration in the establishment of polling places in
locations where the same buildings may be used for tribal and
state elections.

H. Registration Verification Process.

The counties will inform voters of the érocess for voter
registration verification notices, inactive lists, reinstatement
and cancellation through radio announcements, chapter
presentations and appropriate posters and graphics, as set forth
in paragraphs E-2 and E-7.

I. Records and Reports.

1. The state and counties will maintain copies of all
tapes, graphics, and other materials provided for voter
information purposes pursuant to this program along with records
of how those materials were used and on what dates, and the

locations and dates of all training sessions held pursuant to
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this program. In addition, the counties will maintain
statistical records including but not limited to:
a. Voter Registration

-- Voter registration for each precinct on a
quarterly basis as specified by the schedule set
forth in A.R.8. {16-168 (@).

- Number of voters registered during each quarter by
precinct, as specified by the schedule set forth
in A.R.S. {16-168 (G).

-~  Number of voters by precinct who are registered at
voter registration drives conducted pursuant to
this program.

b. Voter Registration Verification

--  Number of voters placed on the inactive voters
list by precinct.

-- Number of persons on the inactive voters list who
came to the polls on election day, voted and were
reinstated to the general register by precinct.

c. Absentee Voting

-- Number of requests for absentee ballots per
precinct, with a breakdown of the number of
requests received through the mail, the total
number of absentee ballot requests made in person
at the county recorder's office and at satellite
offices, and the total number of absentee votes
cast per precinct.

-- Number of absentee ballots cast per precinct .
before special election boards.

- Number of absentee ballots cast per precinct in
person at the county courthouse or on the
resexvation pursuant to paragraph F-4.

- Number of absentee ballots cast per precinct by
mail.

d. Publicity
- Records of all paid radio announcements and public
service announcements asg those records may be
available and of newspaper publications and

~24-
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1 posters of election-related information pursuant
2 to this program.
3 2. The state and counties will maintain such other records
4 {|as may be appropriate to permit review of the effectiveness of
5 |the program and to assist the state and counties in further
6 [|developing the effectiveness of this program. Such records shall
7 |be available to the public upon request. Copies of any-or all
g8 jsuch records shall be forwarded to the United States and to the
g lINavajo Elections Administration upon request.
10 3. On April 1 of each year the counties or each of them
11 llwill send to the United States and to the Navajo Election
12 Administration a report of the efforts taken pursuant to this
13 ||Decree during the preceding (12) twelve months. Such report
14 shall include election returns, the records of the election- ’
15 llrelated visits of the outreach workers, records of publicity, and
16 | the following statistics by precinct: (a) the number of
17 l|registered voters; (b) the number of voters who registered during
18 llthe preceding year; (c¢) the number of voters placed on the
19 {inactive list; (d) the number of absentee ballots cast in each:
20 llelection; and (e) a brief explanation of any contemplated
21 {imodifications or changes to the Navajo Language Election
22 |jInformation Program. Because of the detailed nature of this
23 |[Consent Decree, the data included in the report.are not intended
24 [to be the measure of compliance with this Consent Decree.
25 g ngultation Wi vajo Repre ives
26 Upon preclearance of the changes in this program and final
27 Japproval of the First Amended Consent Decree from this Court, the
28 -25-
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United States and defendants will consult with the Navajo Board
of Election Supervisors ("NBOES"), the Navajo Elections
Administration ("NEA") and other representatives of the Navajo
Nation and will provide to the NEA and such other representatives
a list of the provisions in this agreement that contemplate
participation by the NEA or any other Navajo Nation entity. The
defendants will make good faith efforts to encourage the NEA to
work with the counties regarding these provisions, but where the
NEA is unable to or determines not to participate, the counties
shall not be deemed in noncompliance with the provisions fof NEA
participation because of a lack of participation. The United
States and defendants will also request that the NEA inform the
appropriate county ten days in advance of any meeting or activity
that the NEA is conducting and in which the NEA would like one or
both of the counties to participate.

K. Adjustments to the Program.

The state and counties will have the authority to eliminate
or modify any aspect of this program if shown to be unproductive
or inefficient in furthering the goals of the program, subject to
the precleargnce requirements of Section 5 of the Voting Riéhts
Act, 42 U.S.C. {1973c. )

II. TENTION OF I CTION AND COSTS

It is the intention of the parties that this First Amended

Consent Decree constitutes a complete and full resolution of all

claims made in this case. Accordingly, the parties adopt the
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following provisions relating to termination of this Decree and
continuing Court supervision hereunder:

1. This Court shall retain jurisdiction to enter such
further relief or other orders as may be necessary to effectuate
the terms of this Decree.

2. The United States agrees, for a period of two years
from preclearance of the changes to this program, not to seek any
further or additional relief with respect to the Navajo Language
Election Information Program prescribed herein for Apache and
Navajo Counties. It is contemplated by the parties that this two
year period will be used to implement fully the bilingual
election program set out in this Decree, and to make adjustments
to that program as necessary in accordance with the provisions of
paragraph K above. At the end of such two year period, this
Decree will then be terminated and the case will be dismissed.
The Navajo Language Election anérmaticn Program in effect when
this Decree terminates will remain in effect until any
modifications to that program constituting voting changes have
been precleared in compliance with Section 5 of the Voting Rights
Act, 42 U.S.C. { 1973c. The annual report required ip paragraph
I-3 shall be prepared and sent to the United States and the
Navajo Elections Administration through April.1, 1997. After
1997, such reports will not be required as part of the Navajo
Language Election Information Program.

3. Nothing contained herein shall preclude any party from

moving to modify any provision of this Decree pursuant to the

-27-
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provisions of Fed. R. Civ. P. 60(b), nor is any provision of this
Decree intended to limit this Court's enforcement authority in
any further proceedings between the parties.

4. The parties agree to bear their own costs and attorneys

fees in this litigation.
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Entered this 0?7 day of ‘S-E'OT.EMBK , 1993

Approved as to form
and content:

For the Plaintiff:
UNITED STATES OF AMERICA

JAMES P. TURNER
Acting Assistant Attorney
General

STEVEN H. ROSENBAUM
REBECCA J. WERTZ

RICHARD B. JEROME

NANCY J. SARDESON
Attorneys, Voting Section
Civil Rights Division
Department of Justice
Post Office Box 66128

Washington, D.C. 20035-6128

iu/*f’ém

" UNITED STATES DISTRICT JUDGE

For the Defendants:
STATE OF ARIZONA

GRANT WOODS
Attorney General

Do
LISA T. HAUSER
Special Assistant
Attorney General
State of Arizona
1275 West Washington
Phoenix, Arizona 85007
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APACHE COUNTY, ARIZONA

)
TEPHEN G.

UDALL
Apache County Attorney
RUSSELL H. BURDICK, JR.
Chief Deputy Apache County Attorney
Post Office Box 637
St. Johns, Arizona 85936
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GERALD W. JONES
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RICHARD J. RITTER
‘JOHN .K.. TANNER.
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Attorneys, Voting Section
Civil Rights Division
U.S. Department of Justice
P.O. Box 66128
washington, D.C. 20035-6128
Telephone: (202): 272-6300
STEPHEN M. McNAMEE
United States Attorney
9 | pistrict of Arizona
10 JAMES P. LOSS

Assistant U.S. Attorney
State Bar No. 3217
’1 4000 U.S. Courthouse
230 North First Avenue
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14 UNITED STATES DISTRICT COURT
15 DISTRICT OF ARIZONA

16 UNITED- STATES OF AMERICA,
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18 v

19 STATE OF ARIZONA; JAMES SHUMWAY,
Secretary of State of the State
20 of Arizona; APACHE COUNTY,
. ARIZONA; APACHE COUNTY BOARD OF
21 SUPERVISORS; ARTHUR LEE,
Chairman; AMBROSE SHEPHERD and
22 JOE SHIRLEY, JR., members;
CECELIA ROBERTS, Apache County
23 Elections Director; MARY CHAVEZ,
- Apache County Recorder; NAVAJO
24 COUNTY, ARIZONA; NAVAJO COUNTY
BOBRD OF SUPERVISORS; PERCY
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
UNITED STATES OF AMERICA, '

Plaintiff, civil Action No.

v. COMPLAINT
STATE OF ARIZONA; JAMES SHUMWAY,
Secretary of State of the State of
Arizona; APACHE COUNTY, ARIZONA;
APACHE COUNTY BOARD OF SUPERVISORS:
ARTHUR LEE, Chairman; AMBROSE
SHEPHERD and JOE SHIRLEY, JR.,
members; CECELIA ROBERTS, Apache
County Elections Director; MARY
CHAVEZ, Apache County Recorder;
NAVAJO COUNTY, ARIZONA; NAVMLJO
COUNTY BOARD OF SUPERVISORS:; PERCY
DEAL, Chairman; MARLIN GILLESPIE,
LARRY LAYTON, PETE SHUMWAY and
DAVID TSOSIE, members; CAROL SUE
CAIN, Navajo County Elections
Director; JAY H. TURLEY, Navajo
County Recorder,

e S S S N N At e N e et M P e e e sl N S Nt i i N S S o

Defendants.

The United States of America alleges:

1. This a@tion is brought by the Attorney General; on
behalf of the United States, pufsuant to Sections 2, 4(f)(4), and
12(d) of the Voting Rights Act of 1965, as amended, 42 v.s.c.
1973, 1973b(f) (4) and 1973j(ﬁ), and also is brought pursuant to
28 U.S.C. 2201. - )

2. This Court has jurisdiction of this action pursuant to
42 U;s.c. 1973j(f) and 28 U.S.C. 1345.

‘ 3. Defendant State of'Arizona is one of the fifty states
comprisihg the United States. The state, acting through its
public officials and its political subdivisions, conducts

elections within Navajo and Apache Counties as well as within
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6ther areas of the state, and provides information and materials
Aréspecting such elections for distribution to voters. »

4. Defendant Jaﬁes Shumway isvthe Secretary of State of
Arizona. The Secretary of State is the state’s chief election
officer and has overall responsibility for the administration of
election laws; the educﬁtion and training of county election
officers and the supervision of all elections in the state.
Defendant Shumway is sued in his official capacity. -

5. Defendant Apache County is a political subdivision of
the State of Arizona and exists under the lgws of that state.
Defendant Apache County Board of Supervisors is the governing
body of Apache Ccounty and has general authority over the conduct
of elections in Apache County. ‘Defendant Arthur Lee is the -
chairman of the-county board of éuperviscrs, and defendants
Ambrose Shepherd and Joe Shirley, Jr., afe members of the Apaqﬁe
County Board of Supervisors. Each defendant is sued in his
official capac;ty. )

6. Deféndant Cécelia Roberts is the Director of Elections
fér Apache County. Under the direction of the county hoérd.of
supervisors, she is responsible for the administration of
elections in the county.’ Her duties inclu@e,'but are not limited
to, the selection and training of poll officials and the
dissémination of election-related ﬁotices, information andv‘
instructions. Defendant Roberts is sued in her official

capacity.
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7. Defendant Mary Chavez is thg County Recorder for Apache
County. As county recorder Ms. Chavez ha; responsibility related
to the registration of voters, the dissemination of information
and 1nstructlons relating to voter registration, the appointment
and training of deputy reglstrars, the cancellation of
registration for failure to vote, and the conduct of théAabsentee
voting procéss. Defendant ChaQez is sued in her official
capacity. .

8. Defendant NavanECOﬁnty is a political subdivision of
the.state of Arizona and exists under the laws of that state.
Defendant Navajo County Board of Supervisors is the governing
body of Navajo County and has general authority over the conduct
of elections in Navajo Countym: Defendant Percy Deal is the
chairman of the county board of supervisoés, and defendants
Marlin Gillespie, Larry Layton, Pete Shumway, and Dav1d Tsosie
‘are members of the Navajo County Board of Supervisors. Each
defendant is sued in his official capac1ty.

9. Defendant Cﬁrol_Sue Cain is the Director of Elections
for Navajo County. Under the direction of the éounty board of
éupervisors, she is fesponsible for the administration of
elections in the county. Her duties include, but are not limited
to, the selection and training of poll 6fficials and the
dissemination of election-related notices, information and
instructions. Defendant Cain is sued in her official capacity.

10. Defendant Jay H. Turley is the COﬁnty Recorder for

Navajo County. As county recorder Mr. Turley has responsibility
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related to the registration of voters, the dissemination of
information and instructions relating to voter registration, the
appointment and training of deputy registrars, the cancellation
of registration for failure to vots, and the conduct of the
absentee voting process. Defendant Turley is sued in his
official capacity.

11. The State of Arizﬁna, according to the 1980 Census, has
a total populatién of 2,718,425, of whom 152,498 (5.6%) are
American Indians; Apéche County has a total population of 52,108,
of whém 39,024 (74.9%) are American Indians; and Navajo County
has a total population of 67,629, of whom 32,122 (47.5%) are
American Indians. A large majority of the American Indians in
each county are Navajos.

12. The Navajo population-in Apacﬁe and NaQajo Counties' is
concentfateq, in the sense that Navajos live in aﬁ area where the
overwhelming majority of the population are Navajos, on or near
the Navajo Indian Reservation in the northern section of each
couhty. At the same time, the Navajo population is dispersed
over a vast area within the reservation boundaries, and Navajoc
citizens live in a state of profound isclation from ﬁhe procesées
of election and government as conducted by defendants. Tﬁis
isolation is manifested in terms of language and culture, and in
terms of sheer distance, exacerbated by poor road conditions and
by ﬁavajos' relative lack of access to automobiles, telephones

and the mails.

-4 -
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13. Navajo citizens in Apache and Navajo Counties have
suffered a long history of official discrimination including
discrimination affecting the right to vote. American Indians in
‘Arizona were denied the right to regiéter and vote until 1948,

In moie reqent years, federal courts have héld that various»
voting.devicesvand procedures implemented within Arizona have
denied Indian citizens a féir opportunity for effective political
participation. Navajo citizens in Apache and Navajo Counties
continue to bear the effects of past discrimination in such areas
as education, health, housing and emﬁloyment.

14. .The Navajo language, ﬁhich historically is an unwritten
language, is the primary means of comjunication among Navajo v
citizens of Aﬁache and Navajo Counties. A majotitf of the Navajo
residents of the two counties are unable to participate
effectiyely in the electoral process when conducted in the
English language.

15. In conducting public elections within Apache County and
Nayajo County, the defendants have failed to furnish the
information and assistance in the Navajo.language necessary to
allow Névajo residents a fair opportunity for effective political
parﬁicipatioh.

(a) Although the defendants.provide a significanﬁ amount of

information regafding the election process in the
English language, such information is not provided in-
the Navajo language. Examples of election-related

information provided in English but not in Navajo
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include information regarding the voter registration
process, the abseﬁtee voting process, the voter purge
process, candidate filing procedures, polling place
locations, candidates for public office, and issues to
be voted upon at the election.

(b) Defendants have failed to provide a sufficient number
of adequately trained bilingual persons to serve as
translators for Navajo voters needing assistance at the
polls on election day. :

16, In addition to failing to ﬁrovide election~related
iﬁformation and assistance in the Navajo language defendants have
failed to implement procedures to afford the residents of the
isolated Navajo residential areas an opportunity, comparﬁble to

" that afforded other citizens, to reéister to vote, to obtain and
cast absentee ballots, and to avoid regiétration cancellation.

17. Defendants’ voting standards, practices, and
procedures, implemented under the totality of circumstances
described herein result in a denial of the right of Navajo »
citizens to participate in the political process effectively and
on an equal basis with other citizens in violation of Sections 2,‘
and 4(f) (4) of the Voting Rights Act, as amended, 42 U.S.C. 1973
and 1973b(f) (4).

18. Unless enjoined by this Court, defendants will continue
to enforce existing voting standards, practices, and procedures
in a manner which denies Navajo citizens an opportunity to

participate in the electoral process effectively and on an equal

- =
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basis with other citizens in violation of Sections 2 and 4(f) (4)

of the Voting Rights Act, as amended, 42 U.S.C. 1973 and

1973b(£) (4) .

WHEREFORE, the plaintiff United States prays for an order:

1.

Declaring that the defendants’ standards, practices, and
procedures relating to registration, registration
cancellation, and absentee voting deny Navajo.citizens an
opportunity equal to that enjoyed by other citizens to
participafe'in the politiéal process and elect
reprgsentatives of their choice, in violation of Section 2
of the Voting Rights Act, as amended, 42 U.S.C. 1973;
Declaring that the defendants have failed to prcvideb
effective oral instructions, assistance and other
information relating to reéistration and voting in the
Navajo'language in violation of Sections 4 (f)(4) and 2 of
the Voting‘Rights Act, as amended,’42 U.S.C. 1973b(f)(4),
1973:

Requiring thebéefendants to devise a plan to assure that
Navajo citizens in Apache and Navajo Counties have an
opportunity equal to that of ofher members of the electorate
to register to vote, avoid cancellation of registration, and
cast an absentee ballot,. and an opportunity éo participate
effectively in the Navajo language in all phases of the

election process; and

-7 =
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Requiring the defendants to implement the remedial
plan promptly after the necessary preclearance is
obtained pursuant to Section 5 of the Voting
Rights Act, 42 U.S.C. 1973c. .
Plaintiff further prays that this Court order such
other relief as the interests of justice requires algng with

the costs and disbursements in maintaining this action.

RICHARD L. THORNBURGH
Attorney General

WM. BRADFO
Assistant Attorney General

[d
S EN M. MCNAME
United States Attorney

JONES - .7
Attorney, Votégg/aéction
civil Rights Division

pDepartment of Justice
P.O. Box 66128

Washington, D.C. 20035-6128

REBECCA J.
Attorneys, >
civil Rights Division
Department of Justice
P.O. Box 66128
Washington, D.C.
(202) 272-6295

20035-6128
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U.S. Department of

Civil Rights Division

JPT:RIW:RBJI: tlb Yoo Setio,
DI 166-012~3 . “aﬂ!ingwn, D.C 20035-6128

$3-4003

NOV 29 1993

Robert B. Carey, Esq.

First Assistant Attorney General
State of Arizona

1275 West Washington

Phoenix, Arizona 85007-2926

Dear Mr. Carey:

This refers to the Navajo language election procedures
adopted pursuant to the First Amended Consent Decree in United
States v. State of Arizona, No. CIV 88-1989 PHX EHC, for Apache
County, Arizona, submitted to the Attorney General pursuant to
Section 5 of the Voting Rights Act of 1965, as amended, 42 U.S.C.
1973¢c. We received your submission on October 15, 1993. ’

The Attorney General does not interpose, any objection to
the Navajo language election procedures. However, we note that
Section 5 expressly provides that the failure of the Attorney
General to object  does not bar subsequent litigation to enjoin
the enforcement of the change. See the Procedures for the
Administration of Section 5 (28 C.F.R. 51.41).

In addition, certain provisions of the Navajo language
election procedures, as incorporated in the consent decree, are
enabling. Therefore, Apache County is not relieved of its
responsibility to seek Section 'S preclearance of any changes
affecting voting (e.g., changes in or modifications of the
consent decree, changes in polling places and voting precincts)

" adopted pursuant to the consent decree. See also 28 C.F.R.

51.15.
Sincerely,

James P. Turner

Acting Assistant Attorney General
civil Rights Division

By: %{\Xg MWA ‘

Steven H. Rosenbaum
chief, Voting Section
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STATE OF ARIZONA

GAaNT Wooos

OFFICE OF THE ATTORNEY GENERAL
ATTORNEY GENERAL

. MAIN PHONE : 542-5025
1275 WEST WASHINGTON, PHOENIX 85007-2926 TELECOPIER : 542-4085

October 14, 1593

jw]
0 pd
g =
VOTING RIGHTS ACT SUBMISSION =4 3;'
n 52
3 et
AIRBORNE EXPRESS MAIL/OVERNIGHT DELIVERY TO: = g‘;
= o=
Steven H. Rosenbaum = 5'5:
Chief, Voting Section o %5
Civil Rights Division - =
U.S. Department of Justice
320 First Street N.W., Room 716
Washington, D.C. 20001 .
Re: Submission, under Section 5 of the Voting
: Rights Act, Navajo Language Election
Information Program, First Amended Consent
Decree, U.S. v. Arizona and Apache and
Navaio Counties, No. CIV 88-1989 PHX EHC
Dear Mr. Rosenbaum:

The following submission is made pursuant to Section S
of the Voting Rights Act of 1965, as amended. For your
convenience, the information is set forth as prescribed by 28
C.F.R. § 51.27 as follows:

A.

COFY OF ENACTMENT:

A copy of the First Amended Consent Decree as
. provisionally entered by the U.S. District Court for the
District of Arizona is attached as Exhibit A.
B. QQEI_QE_EZIS__E§_§IAEHI§-
A copy of the existing Navajo Language Election
Information Program in this matter is attached as Exhibit B
C.

EXPLANATION OF CHANGES:

The changes affecting voting are readily apparent
by comparing the foregoing documents The essential changes
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Mr. Steven H. Rosenbaum
October 14, 1993
Page 2

can bhe summarized as providing for better coordination with
Navajo representatives; establishing two satellite offices in
each county to be available for outreach workers; conforming
aspects of the program to statutory changes in absentee
balloting and voter registration, cancellation and ,
reinstatement procedures (see your file nos. 91-1663 and
91-4160); providing for the development of a joint translations
committee to develop an English/Navajo glossary of election
terms; and providing for more meaningful dissemination of
appropriate information regarding ballot measures.

D. PERSOQ IN :

Grant Woods, Arizona Attorney General
Robert Carey, First Assistant Attorney General
*Lisa T. Hauser, Assistant Attorney General
1275 West Washlngton

Phoenix, Arizona 85007

(602) 542-4266: Lisa T. Hauser

E. TTIN UTHORITY :

The State of Arizona, Apache and Navajo Counfies.
- F. COUNTY AND STATE OF SUBMITTING AUTHORITY:

: Not appllcable since the submission is from a
state or county.

G. P RE :

These changes are the result of a negotiated
settlement and the resulting First Amended Consent Decree
entered into by Plaintiff United States and Defendants State of
Arizona, Apache County and Navajo County in U.S. v. Arizona. et

1., No. CIV 88-1989 PHX EHC. The person or bodies responsible
for making these changes on behalf of defendants are:

The Honorable Richard D. Mahoney
Arizona Secretary of State
For Defendant State of Arizona

The Apache County Board of Supervisors
For Defendant Apache County

The Navajo County Board of Supervisors
For Defendant Navajo County
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Mr. Steven H. Rosenbaum
October 14, 1993
Page 3

H. AUTHORITY FOR MAKING CHANGE:

The anthority under which the State and Apache and
Navajo Counties undertake these changes exists pursuant to the
~ First Amended Consent Decree in U.8. v, Arizona, et al., No.
CIVv 88~1989 PHX EHC.

I. DATE QF ADOPTION:

Provisional approval and entry of the First
Amended Consent Decree was granted by the Court on September
27, 1993.

J. EFFECTIVE DATE:

Follow1ng preclearance of the voting changes
contained in the First Amended Consent Decree, the parties will
promptly notify the Court of such preclearance and will reguest
an Order granting final approval to the First Amended Consent
Decree. Upon entry of the final Order, the defendants will
amend the on901ng Navajo Language Election Information Program
contained in the 1989 Consent Decree by implementing these
changes.

K. ENFOQRCEMENT QF CHANGE:
The changes contained in the First Amended Consent
Decree have not been enforced or administered.
L. SCOPE OF CHANGE:

These changes affect thevNavajo langauge
assistance to be provided by the State of Arizona, Apache
County and Navajo County in Apache and Navajo Counties.

‘M. REASONS FOR THE CHANGE:

These changes were made without discriminatory
intent. The changes are those the parties agreed upon as
necessary to ensure more effective dissemination of
election-related information to the Navajo language speaking
populatlons of Navajo and Apache Counties.

N. ANTICIPATED_EFFECT ON. MEMEEBS_QE;EAQIAL~QB
LANGUAGE MINORITY GRQUPS:

These changes will have no discriminatory effect.



170

Mr. Steven H. Rosenbaum
October 14, 1993
Page 4

O.  PAST OR PENDING LITIGATION:

This office is not aware of any past or pending
litigation concerning these changes other than the matter
giving rise to this First Amended Consent Decree. For further
information regarding this litigation, you may contact Richard
B. Jerome, Attorney, Voting Section, Civil Rights Division,
U.S. Department of Justice at (202)514-8696.

P. PRECLEARANCE OF PRIOR PRACTICE:

- The Navajo Language Election Information Program
contained in the 1989 Consent Decree in this matter constitutes
the prior practice and precleared on September 8, 1989 (see
your file nos. Y9608 and Y3609).

X X X

iIf you have any questions regarding this submission or
if you require any additional information, please contact me as

soon as possible.

Very trﬁly yours,

GRANT WOODS

The Attorney General

ROBERT B. CAREY

First Assistant Attorney General

LISA T. HAUSER
Assistant Attorney General

(602) 542-4266

¢c: Richard B. Jerome
D. Rand Henderson
Russell H. Burdick, Jr.
Margaret Stears

LTH/bjw
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF.ARIZONA

UNITED STATES OF AMERICA,

CIV-88-1989~PHXEHC
MOTION TO DISMISS

Plaintiff,
vs.

STATE OF ARIZONA, et al.,

Defendants.

The parties hereby file a joint métion to dismiss.

This motion is based upon the expiration of two (2) years
from the éreclearance unde? Section 5 of the Voting Rights Act,
42 U.8.C. 1973c, of the voting changes contained in the first
amended consent decree.

This case dates back to December 8, 1988. On. May 22, 1989

the court entered a consent decree which established the Navajo
Language Election Information Program. On September 27, 1993, an
amended‘consent decree was entered, extending tﬂé Navajo Language
Election Information Program. As part of the amended consent
decree the parties stipulated that the decree could terminate and

- the case be dismissed two years after the ‘date the amended decree
was precleared. The parties also étipulated that the Navajo
Language'Election Information Program would continue unless and
until changes to the biiingual program were precleared pursuant
to Sectién 5 of the Voting Rights Act, and that the annual report
required by the decree would continue through April 1, 1997,
notwithstanding the termination of the decree and the dismissal

of the case.
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The parties hereby reaffirm their intention that the Navajo
Language Election Information Program will continue, and that the
annual reporting requi:eﬁent under the decree shall continue
through Aprii 1, 1997. Defendants also acknowledge that their
obligation to comply with Sections 2 and 4(f)(4) of the Voting
Rights Act, 42 U.S.C. 1973, 1973b(f) (4), continue.

" Pursuant to the First Amended Consent Decree, and this

' Court’s November 22, 1994 Order, the parties to this suit agree

~

to the dismissal of this case.

The parties therefore.respéctfully request that the Court

a

dismiss this case.
Respectfully submitted this / 2 day of December, 1995.

For the Plaintiff:
UNITED STATES OF AMERICA

DEVAL L. PATRICK
Assistant Attorney General

7 |~
/452244A>4/124{A76“
ELiZABETHéfgﬁNSON
REBECCA J ERTZ
RICHARD B. JEROME
Attorneys, Voting Section
Civil Rights Division
P.O. Box 66128
Washington, D.C. . 20035-6128




173

For the Defendants:

GRANT WOODS'
Attorney General

Drn 1905577,

ERYN MccarThY

Assistant Attorney General-
State of Arizona

1275 West Washington
Phoenix, Arizona 85007

APACHE COUNTY, ARIZONA

STEPHEN G. UDALL
Apache County Attorney
RUSSELL H. BURDICK, JR.

Chief Deputy County A;torney’
~P.O. Box 637

" 8t. Johns, Arizona 85936

NAVAJO COUNTY, ARIZONA

R. BOWERS, JR.
Navajo County Attorney
D. Rand Henderson
Deputy County Attorney
P.O. Box 668
Holbrook, Arizona 86025
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___Fep  _S_ceoDGE
RECEIVED __ZCOPY
DEC 181995

CLERK U S DISTRICT COURT
'BIGT OF ARIZONA

éﬂSE%iTES PISERINT COURT

IN THE
FOR

UNITED STATES OF AMERICA,

CIV-88-1989-PHXEHC
MOTION TO DISMISS

Plaintiff,
vs.

STATE CF ARIZONA, et al.,

)
)
)
)
)
)
)
Defendants. )
)

Upon consideration of the parties’ Motion to Dismiss filed

December , 1995, and good cause appearing therefore,

IT IS ORDERED that the case is dismissed.

DATED, this day of S ) , 1995.

HONORABLE EARL H. CARROLL
‘United States District Court Judge
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Approved:
For the Plaintiff:
UNITED STATES OF AMERICA

DEVAL L. PATRICK
Assistant Attorney General

/ELIZMMZONM =
&

REBECCA J. WERTZ

RICHARD B.“JEROME

Attorneys, Voting Section
Civil Rights Division

P.O. Box 66128

Washington, D.C. 20035-6128
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For the Defendants:

GRANT WOODS
Attorney General

ERYN MCCARTHY
Assistant Attorney Gener¥l
‘State of Arizona

1275 West Washington
Phoenix, Arizona 85007

APACHE COUNTY, ARIZONA

. G. UDALL
Apache County Attorney

RUSSELL H. BURDICK, JR.

Chief Deputy County Attorney

P.O. Box 637

St. Johns, Arizona 85936

NAVAJO COUNTY, ARIZONA

R. BOWERS, JR.
Navdjo County Attorney
D. Rand Henderson
Deputy County Attorney
P.O. Box 668

Holbrook, Arizona 86025
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" ewes T\ _toncED e -
_____ RECEIYED . COPY —— RECEIVED \éggfso
i o e oar -

v THE UNITED STAREE D3s¥Rcr co DEC 15 1995

FOR THE DISTRICT OF. ARTZONA

DISTRIG 3F ARIZONA CLERK U s Disya,

, DISTRICT oF ARC,'Z COURT
- DEPUTY

(o]

UNITED STATES OF AMERICA,

CIV-88-1989-PHXEHC
MOTION TO DISMISS

Plaintiff,
vs.

STATE OF ARIZONA, et al.,

_Defendants.

Upon consideration of the parties’ Motion to Dismiss filed

December ’3 ,° 1995, and good cause appearing therefore,

IT IS ORDERED that the case is dismissed.

DATED this 14- day of @M"'/ 1995.
é&l#@a&m(_.

HONORABLE EARL H. CARROLL
United States District Court Judge
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Approved:
For the Plaintiff:
UNITED STATES OF AMERICA

DEVAL L. PATRICK
Assistant Attorney General

i

- ¢ | ST

/-': AR L
P ) j
| 2PN ACA e L”/,

. ELIZABETH JOHXSON V7
REBECCA J. WERTZ |
RICHARD B. “JEROME T
Attorneys, Voting Section
Civil Rights Division

P.O. Box 66128

Washington, D.C. 20035-6128
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For the Defendants:

GRANT WOODS
Attorney General

ERYN MCCARTHY
Assistant Attorney Gene
State of Arizona

1275 West Washington
Phoenix, Arizona 85007

- APACHE COUNTY, ARIZONA

Apache County Attorney
RUSSELL H. BURDICK, JR.
Chief Deputy County Attorney
P.O. Box 637 ,

St. Johns, Arizona 85936

"NAVAJO COUNTY, ARIZONA

D. Rand Henderson

Deputy County Attorney
P.O. Box 668 .
Holbropk, Arizona 86025
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FILED

Acting Assistant Attorney General

DEBRA WONG YANG, United States Attorney
HAND

MICHELE C. MARCI

Assistant United States Attorney (#93390)

United States Courthouse

312 North Spring Street, 14th floor =8

Los Angeles, California 90012
Telephone: (213) 894-2727
Facsimile: (213) 894-7177

JOHN TANNER, Chief

JZMEJUL 16 PH 321

SLERK, U.§. Disrmcr [
GE‘# RAL DIST, 8F CA EU*T
105 ARGELES

SUSANA LORENZO-GIGUERE, Special Litigation Counsel

. AVNER SHAPIRO, Trial Attorney

ALBERTO RUISANCHEZ, Trial Attorney

Voting Section
Civil Rights Division

United States Department of Justice
950 Pennsylvania Ave., N.W. - NWB-7254

Washington, D.C. 20530
Telephone: (202) 305-1840
Facsimile: (202) 307-3961

.Counsel for Plaintiff

United States of America

- IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISION

UNITED STATES OF AMERICA,
Plaintiff,
v.

CITY OF AZUSA, CALIFCRNIA;

and VERA MENDOZA, in her

official capacity as

Azusa City Clerk,

Defendants.

No. 5? I‘M @}J““‘)l‘ﬁ}? Gﬁ,&.

THREE-JUDGE COURT
COMPLAINT

@
@
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The United States of America, Plaintiff herein, alleges:

1. The Attorney General files this action pursuant to
Section 203 of the Voting Rights Act of 1965‘(“Seétion 203"), as
amended, 42 U.S.C. § 1973aa-la; 42 U.S8.C. § 1973aa-2; and
28 U.s.C. § 2201.

2. The Court has jurisdiction of this action pursuant to
28 U.S.C. § 1345 and 42 U.S.C. § 1973aa-2. In accordance with
the provisions4of 42 U.8.C. § 1973aa-2 and 28 U.S.C. § 2284,Athe
Section 203 claim must be heard and determined by a court of
three judges. The events relevant to this action occurred in
the City of Azusa,‘which ig located in the United States
District Court for the Cemtral District of California.

3. Defendant THE CITY OF AZUSA (“Azusa” or “ﬁhe Ccity”) is
a political and geographical subdivision of the County of Los
Angeles and the State of California.

4. Defendant VERA MENDOZA is Azusa's City Clerk. In this
capacity, Defendant MENDOZA has responsibilities concerning the
administration of voting and elections in Azusa. Defendant
MENDOZA is .sued in her official capacity.

5. The 2000 Census reporfed that the City 6f'Azusa had a
total population of_44,712, of whom 28,522 were Hispanic
(63.8%). The City had a total voting age population (“VAP”) of
30,667, of whom 17,981 (58.6%) were Hispanic. The total ciﬁizen

voting age population (“CVAP”) for the City was 21,667, of whom

10,144 (46.8%) were Hispanic.

6. The Census Bureau has'designated the County of Los
Angeles as subject to the requirements of Section 203 of the

Voting Rights Act for Chinese, Filipino, Japanese, Korean,

2~
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Spanigh, and Vietnamese. BSee 42 U.S.C. § 1973aa-la(b) (2); see
also 67 Fed. Reg. 48,871 (July 26, 2002). As a political unit
withiﬁ the County of Los Angeles,‘the city of Azusa is also
subject to the reguirements of Section 203 for these languages.
See 28 C.F.R. § 55.9. The coverage determination of the Census
Bureau is final and non-reviewable. See 42 U.S8.C. § 1973aa-
la(b) (4). Significant numbers of SPanish—speaking.cicizens'with
limited English proficiency (»Spanish-speaking citizens”) who
need assistance in the élection process in the Spanish language
reside in theicity. ‘

7. As a political subdivision of Los Angeles county,
Azusa has been conﬁihuously subject to Section 203's
requirements to provide election materials and information in
Spanish since September 18, 1992. See 57 Fed. Reg. 43,213
(Sept. 18, 1992); 67 Fed. Reg. 48,871 (July 26, 2002). The
United States Department of Justice has directly notified
election officials, including Azusa and Los Angeles County
election officials, of their juiisdictions’ responsibilities
under Section 203, and Los Angeles County separately has
provided such information to City of Azusa officials.

8. Because Azusa is subject to the reguirements of
Section 203, “any registration or voting notices, forms,
instructions, assistance, or other materials or information
relating to the electoral process, including ballots” that
Defendants provide in English must also be furnished in Spanish,

for its Spanish-speaking citizens. 42 U.S.C. § 1973aa-lalc) .
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CAUSE OF ACTION

9. In conducting elections in Azusa, Defendants have
failed to provide notices, forms, instructions, and other
materials and information relating to the electoral process, by:
failing to translate fully into Spanish written election-day
materials and information, including but not limited to the
official ballot, certain voting instructions, forms for voters
with disabilities, signs identifying a polling place’s location,
absentee ballot forms, signs indicating the hours that polling
places are open, and véficds documents relating to voting by
provisional ballot. ’

io. Defendants’ failure to proviae Spanish language
election information to Spanish-speaking citizens, as deséribed
above, constitutes a violation of Section 203.

11. Unless enjoined by this Court, Defendants wili
continue to violate Section 203 by failing to provide Azusa's.
Spanish-speaking citizens with the Spaniéh language election
information necessary for their political participafion.

11/
11/
/17
11/
117
1/
111
/17
177
/117
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PRAYER FOR RELIEF
WHEREFCRE, Plaintiff the United States of America prays that

this Court enter an order:

(1)

(2)

(3)

(4)

(s)

Declaring that Defendants have failed to provide
Spanish language election information to Spanish-
speaking citizens in violation of Section 203 of the
Voting -Rights Act, 42 U.S.C. § 1873aa-la;

Enjoining Defendants, their employees, agents, and
guccessors in office,. and all'persons actiﬁg in
concert with them, from failing to provide Spanish
language election information to Séanish-speaking
citizens as required by Section 203,

42 U.8.C. § 19'73aa-1_a,-

Requiring Defendants to devise and implement a
remedial plan to ensure that Spanish-speaking citizens
are able to participate in all phases of the electoral
process as required by Section 203 of the Voting
Rights Act, 42 U.S.C. § 1973aa-la; )
Requiring Defendants to devise and implement a
remedial plan to ensure that, in the event that the
need for materials and assistance arises in other
languages subject to the requirements of Section 203,
the City will provide election-related information and
materials to residents needing such assistance.
Requiring Defendants to publicize the remedial plan
and programs addressing violations of Section 203 in
such a manner as to ensure its widespread

dissemination to Azusa’s voters; and

-5-
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(6) Authorizing the appointment of federal examiners for
elections held in Azusa pursuant to Section 3(a) of
the Voting Rights Act, 42 U.S.C. § 1973a(a), through
August 6, 2007.

Plaintiff further prays thgt this Court order such
additional relief as the interests of justice may rgquire, )
together with the costs and disbgrsements in maintaining this
action.

117
11/
/17
/11
177/
/17
/11
/17
111
/17
/17
11/
s
177
11/
117/
11/
/17
117
1/
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Date: W day of Vuly , 2005

ALBERTO GONZALES
Attorney General

Acting Assis¥ant Attorney General
Civil Rights Division

) W U,
iy Yy
United States AtYordey

Wﬁ~; Nlﬁbnotza;a

TANNER
ief, Voting Section

Special Litigation Counsel
AVNER SHAPIRO

JOHN “BERT“ RUSS

ALBERTO RUISANCHEZ

Trial Attorneys, Voting Section
U.8. Department of Justice
Civil Rights Division

950 Pennsgylvania Avenue NW
NWB-7254

washington, D.C. 20530
(202) 305-1840
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BRADLEY J. SCHLOZMAN
Acting Assistant Attorney General

.
. |4l
DEBRA W. YANG, United States Attorney -
MICHELE C. MARCHAND r-'——“ﬁfg—"—“i“
Assistant United States Attorney (#93390) | CLERK US DiSTRICI COUR)
United States Courthouse T

312 North Spring Street, 1ath floor
Los BAngeles, California 90012 AUG 25 2006

- Telephone: (213) 884-2727

Facsimile: (213) 894-7177
CENTRAL DISTRICT OF CALIFORNIA

JOHN TANNER, Chief lev [ DEPUTY

SUSANA LORENZO-GIGUERE, Special Titigation Counsel A

AVNER SHAPIRO, Trial Attormey

ALBERTO RUISANCHEZ, Trial Attorney

Voting Section

Civil Rights Division

United States Department of Justice 2

950 Pennsylvania Ave., N.W. - NWB-7254 A6 26

Washington, D.C. 20530 &% M

Telephone: (202) 305-1840 NS ¥
ilé: - . S CALIFQRY

Fac;_siml (202) 307-3961 i FQR0A

(o]

ENTERED P
E7K.U'S DISTRICT COURT ¥
7

ceou‘ﬁgel or Plaintiff
(Hm'ted States of America

K.‘ IN THE UNITED STATES DISTRICT COURT
- FOR THE CENTRAL DISTRICT OF CALIFORNIA
- WESTERN DIVISION
= : .
=l
‘<UN ) No. e
& be ) @ - ¢4
© Plaintiff, i T CV05 51147 GHF KS’J\U
V. ; THREE-JUDGE COURT
CITY OF AZUSA, CALIFORNIA; )] PR CO! ECREE
and VERA MENDOZA, in her } ORDER, AND JUDGMENT
official capacity as ) .
Azusa City Clerk, ;
Defendants. )
)

The United States of America filed this action pursuant to
Section 203 of the Voting Rights Act of 1965 (“Section 203"), as
amended, 42 U.S.C. § 1973aa-la; 42 U.S.C. § 1973aa-2; and éa
U.8.C. § 2201, alleging violations of Section 203 arising from

the City of Azusa’s election practices and procedures in the
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March 2005 municipal election ag they affect Spanish-speaking
citizens oﬁ the Ccity. ) L

The Complaint’s cause of action under Section 203 of the
Voting Rights Act, 42 U.S.C. § 1973aa-la, must be heard and w
détermined.by a court of three judges pursuant to 42 U.S.C.

§ 1973aa~2 and 28 U.S.C. § 2284,

According to the 2000 Census, the City of Azusa (“the
City”) had a total voting age population (“VAP”) of 30,667, of
whom 17,981 (58.6%) were Hispanic. The total citizen voting age
population (‘CVAP”) for the City was 21,667, of whom 10,144 -
{46.8%) were Hispanic.

The Census Bureau has designated the County of Los Angeles
as subject to the requirements of Section 203 of the Voting
Rights Act, for the Chinese, Filipino, Japanese, Xorean,

Spanish, and Vietnamese languages. See 42 U;S;C. § 1973aa-
la{b) (2); see also 67 Fed. Reg. 48,871 {July 26, 2002). 2Ae a
political subdivision within the County of Los Angeles, the City
of Azusa is also subject to the requirements of Section 203 for
these languages. BSee 28 C.F.R. § 55.9. The City currently has
gignificant numbers of Spanish-speaking voters who need
assigtance and materials in the election process in the Spanish
language.

The City of Azusa conducts its own municipal elections,
while the Counéy of Los Angeles conducts county, state, and
federal elections in which voters in the City also vote. The
allegations in the Complaint and the terms of this Consent
Decree apply to the City’s municipal elections, and any other

elections over which the City has authority to conduct.

-2 -
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The Complaint states that Defendants have failed to comply

NED

with the requirements of Section 203 by failing to translate L
7

certain written election materials and information into Spanish%
including but not limited to the official ballot, certain voting
instructions, forms for voters with disabilities, signs
identifying a polling place’s location, absentee ballot forms,
signs indicating the hours that polling .places are open, and
varicus documents relating to voting by provisional ballot.

To avoid protracted and costly litigation, the parties have
agreed that this lawsuit should be resolved through the terms of
this Consent Decree (the “Decree”). BAccordingly, the United
States and Defendants hereby consent to the entry of this
Decree, as indicated by the signatures of counsel at the end of
this document. The parties waive a hearing and entry of
findings of fact and conclusions of law on all issues involved
in this matter.

Defendants have attempted to comply with Section 203, but
admit that they have failed to provide certain Spanish language
election information as required by Section 203 to limited.
English proficien{ Hispanic citizens in the City of Azusa.
Defendants are committed to complying fully with 511 of the
requirements of Section 203 in future elections and stipulate

that each provision of this Consent Decree is appropriate and

_necessary.

Accordingly, it is hereby ORDERED, ADJUDGED, AND DECREED
that:
1. Defendants, their agents, employees, contractors,

successors, and all other persons or government entities

-3 -
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representing the interests of Defendants are hereby PERMANENTLY
0

'ENJOINED from failing to-provide in the Spanish language any Y

“registration or voting notices, forms, instructions, assistancé
or other materials or information relating to the electoral »
process, including ballots” that they provide in the English
language, as reéuired by Section 203 of the Voting Rights Act,
as amended. 42 U.S.C. § 1973aa-lalc). The terms of this Decree
apply to all municipal elections in the City of Azusa and any
other electioﬁs over which the City has authority to conduct.
Whenever Defendants enter into an election-related services
contract with another entity — whether it be a company,
political subdivision, political party, or some other entity —

to conduct an election on behalf of the City, Defendants shall

‘require such other entity to agree to abide by the terms of this

Decree as if such entity were a party to this Decree with the
United States.

Tranglation of Election-Related Mgteriais'

2. All information that is disseminated by the City of
Azusa in Engiish about “registration or voting notices, forms,
instructions, assistance, or other materials or information
relating to the electoral process, including ballots,” 42 U.S.C,
§ 1973aa-la{c), shall also be provided in the Spanish language.
Defendants shall ensure that English and Spanish language
election information, materials, and announcements are made
equally available to voters, including information on the City’s
website.

3. Defendants shall consult with trained translators who

are familiar with election terminology in Spanish, to produce

-4 -
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written Spanish language translations of English language
election information. Defendants may satisfy this obligation bé?
using terminology and translations provided by the Los Angeles ﬁ
County Registrar-Recorder/County Clerk or the Elections Divisiogi
of the Office of the Secretary of State of California.

Defendants shall also consult in a timely manner with the
Spanish Language Advisory Group, discussed below, regarding the
translation of any written and audio-recorded materials.

4. Defendants shall adopt a checklist identifying each
material and written item containing Spanish that the City makes
available to the public at each precinct. The checklist shall
include with respect to each item an attestation that the poll
workers at the precinct posted or made available to voters these
Spanish language materials, or a detailed written éxplanation as
to why individual items were not posted or made available. The
inspectors for each precinct must complete and sign this
document before the inspectors receive payment for work in the
election, subject to applicable state and federal law.

Defendants shall maintain a record of each such failure to
complete and sign the checklist.

Digsemination of Spanish Langua i

5. Defendants shall ensure that Spanish language election
information, materials, and announcements are provided to the
same extent as they are provided in English. Spanish language
information shall be distributed in media that regularly
publishes or broadcasts information in the Spanish language such
as the City’s bilingual newsletter. These announcements need

not be identical in all respects to English language

-5 -
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announcements, but shall be in the form, frequency, and media

best calculéted to achieve notice and understanding egual to g
thatﬂprovided to the English-speaking population and to provid{%l
substantially the same information. @

6. Any voting system used by the City shall be bilingual,
as described below. If the City uges electronic voting
machines, these machines shall offer the readily apparent
options of a Spanish ballot, and any ‘audio version of the ballot
on guch machines shall be available in Spanish. Any paper
ballots used by the City, including the official ballot, the
provisional ballot, and the absentee ballot, shall be bilingual,
in both English and Spanish.

7. Whatever information the City providés in the voting
booth, including instructions on the casting of a ballot, shall
appear in the booth bilingually in both Spanish and English.

8. The City shall adop£ a bilingual sample ballot booklet
that provides all information in English aﬁd Spanish. The
booklet’s cover must include readily visible Spanish language
transl;tions of all the information provided on the cover in the
English language. v

 spanish lanquage Assistance
) 9. The City shall continue to recruit, hire, and assign
election officials able to understand and speak Spanish fluently
to provide assistance to Spanish language voters at all polling
places in the City on election days.
o ocordinato
10. The City of Azusa shall designate its City Clerk or

his/her designee as the Spanish Language Program Coordinator to

-6 -
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coordinate the City’s election-related Spanish language .
materials and assistance. The City may coordinate with other E
governmental or non-governmental entities in providing a Spanis%%
Language Program Coordinator for its election program, and the @
Coordinator may perform other duties in addition to his or her
election-related duties. The Spanish Language Program
Coordinator shall speak, read, and write Spanish and English.
The City shall provide the Spanish Language Program Coordinﬁtor
with support sufficient to meet the goals of the Program. The
Spanish Language Program Coordinator’s responsibilities shall
include coordination of the translation of ballots and other
election information; development and oversight of Spanish
language publicity programs, including selection of appropriate
media for notices and announcements; training, recruitment and
assessment of Spanish language proficiency of bilingual poll
officials and interpreters; and managing all other aspects of
the City’s compliance with Section 203.
i a e Advisory Grou

11. The City shall form a Spanish Lahguage Advisory Group
concerning Spanish language election-related materials and
assistance. BAmong the steps the City will take in order to
convene the first meeting of an Advisory Group are: the City
will publish a bilingual notice that it is seeking volunteers to
participate in a Spanish Language Advisory Group and shall send
anyone who responds to its notice an invitation to participate
in the Advisory Group at least two weeks prior to the convening
of said Group. The Advisory Group shall provide the City with

information and assistance concerning how to provide election-

-7 -
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related materials and assistance for its Spanish-speaking
citizens. ' t

12. The Advisory Group shall be chaired by the Spanish ;x
Language Program Coordinator. The Program Coordinator shall
invite participation from all interested individuals and
organizations that work with or serve Azusa’s Spanish-speaking
community to determine how to provide effectively election
materials, information, and assistance to Spanish-speaking
voters, and how to £ill any gaps in public awareness about the
City’s Spanish language election program. The Group shall be
open to all interested persons. The Program Coordinator shall
provide notice of all planned meetings to each member, including
the time, location, and agenda for the meeting, at least 14 days
in advance, although members of the Advisofy Group may agree to
waive or shorten this time period as necessary. Within five
working days following each meeting, the Program Coordinator
shall provide a written summary to all members and to the City
Clerk of the discussiqn‘and any decisions reéched at the
meeting. If the City Clerk decides not to implement the Spanish
Language Advisory Group’s suggestion with respect to Spanish
language assistance or information, the Clerk shall provide to
the Advisory Group through the Program Coordinator énd maintain
on file a written statement of the réasons for rejecting such
suggestion.

13. The City sﬁall transmit to all interested Advisory
Group members copies of all election information, announcements,

and notices that are provided to the electorate and general

-8 -
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public and request that Group members share this information
with others. f

Other Language Minority Groups

14. BAlthough the Spanish language minority group is the
cnly language minority group in the City of Azusa currently
requiring election-related materials and assistance, as a
political unit within the County of Los Angeles, the City is
also subject to the requirements-of Section 203 for Chinese,
Filipino, Japanese, Korean, and Vietnamese. To ensure future
compliance with Section 203, the City shall moniﬁor changes in
the‘City population and véter registration, and develop
contingency plans to provide election information and materials
to Chinese, Filipino, Japanese, Korean, and Vietnamese voters
should the need for language agsistance in these communities
arige in the future. Any language assistance and materials
provided to these additional language minority groups shall be
provided in a manner consistent with the requirements of this
Decree. .

Federal Examiners and Observers

15. To monitor compliance with and ensure effectiveness of
this Decree, and to protect the Fourteenfh and Fifteenth
Amendment rights of the citizens of the City of Azusa, the
appointment of a federal examiner is authorized for the City of
Azusa pursuant to Section 3(a) of the Voting Rights Act,
42 U.S.C. § 1973a(a), as léng as this Decree is in effect. -

16. Defendants shall recognize the authority of federal
observers to observe all aspects of voting conducted in the

polls on election day.
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Evaluation of Plan
) [
17. Defendants shall evaluate the Program after each of L

its municipal elections to determine which aspects of the

EAh

Program are functioning well, whether any aspects need \ﬁ

improvement, and how to effect needed improvements. The Program
may be adjusted at any time upon joint written agreement of the
parties.

Retention of Documents and Reporting Requirements

18. During the duration of this Decree, the City shall
make and maintain written records pertaining to this Decree and
shall provide copies of such records to the United States upon
reguest.

19, During the duration of this Decree, at least thirty
(30) days before each municipal election held in the City,
Defendants shall provide to counsel for the United States, (a)
the name, address, and precinct designation of each consclidated
precinct; and (b} copies of any signs or other writteﬁ»
information provided at polling places. Within thirty (30) days
after each election, Defendants shall provide to counsel for the
United States (a) information about any complaints the City
Clerk’s office received at the election regarding Spanish
language materials or asaistancé; and (b) copies of the
checklists prepared by poll workers referred to in Paragraph
four of this Decree. Copies may be provided eiectfonically.

Other Provisions

20. This Decree is final and binding between the par;ieé
and their successors in office regarding the claims raised in

this action. This Decree shall remain in effect through August

- 10 -
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6, 2007, and the parties further stipulate that the Decree shall

extend through December 31, 200§, if Defendants remain under a
continuing federal st;tutory obligation to provide minority
language materials and assistance.

21. The Court sha}l retain jurisdiction of this case to
enter further relief or such other orders as may be necessary
for the effectuation of the terms of this agreement and to
ensure compliance with Section 203 of the Voting Rights Act.

22. Bach party shall bear its own costs and fees.
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Agreed to this ,l{“ day of \)u) , 2005.

AGREED AND CONSENTED TO:

For Plaintiff: For Defendants:
UNITED STATES OF AMERICA

Acting AssisStant Attorney -General’
Civil Rights Division

DgRA W. YgG ! SONIA RUBIO CARVALHO, ESQ.

United States Attorney CITY Attorney
MICHELE C. MARCHAND Best, Best & Krieger
Asst. United States Attorney S iaza. Suite 1500

Irvine, CA 92614
(949) 263-2603

JOHN T. R,” Chie

SUSANA LORENZO-GIGUERE, Special Litigation Counsel
AVNER SHAPIRO, Trial Attorney

JOHN “BERT” RUSS, Trial Attorney

ALBERTO RUISANCHEZ, Trial Attorney

Voting Section :

U.S. Department of Justice

Civil Rights Division

950 Pennsylvania Ave., N.W. - NWB-7254

Washington, D.C. 20530
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AGREED AND CONSENTED TO:

For Plaintiff:
UNITED STATES OF AMERICA

Acting AssisStant
civil Rights Division

DEBRA W. G

United States Attorney i
MICHELE C. MARCHAND

Asst, United States Attorney

JUHN TANNER, Chief

SUSANA LORENZO-GIGUERE, SpecialllLitigation Counsel

AUNER SHAPIRO, Trial Attorney
JOoxN “BERT” RUSS, Trial Attormey

ALBERTO RUISANCHEZ, Trial Attoxney

Voting Section
U.S. Department of Justice
Civil Righta Divigion

day of _|

ZMANZ
Attorney Gener§1

8492600872,

For Defendanta:

CITY Attorney

Bast, Best & Rrieger
5 Plaza, Suite 1500
Irvine, CA 92614
{949) 263-2603

950 Pennsylvania Ave,, N.W. -~ NWB-7254

Washington, D.C. 20530 :
i
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JUDGMENT AND ORDER .

This three-judge Court, having been properly empaneled undeg

28 U.S.C. § 2284 and 42 U.S.C. § 1973aa-2 to consider the Uniteé%

states’ claim under Section 203 of the Voting Rights Act of 1965%
as amended, 42 U.S.C. § 1973aa-la, and having determined that it
has jurisdiction over this claim, has éonéidered the terms of the
Consent Decree, and hereby enters the relief set forth above and

incorporates those terms- herein.

ENTERED ~and ORDERED this é’z__‘:&day of\Aﬁ“j_, 2005.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA

Plaintiff,

V. CIVIL ACTION NO.

BERKS COUNTY, PENNSYLVANIA;
BERKS COUNTY COMMISSION; :
BERKS COUNTY BOARD OF
ELECTIONS; TIMOTHY REIVER,
MARK SCOTT, and JUDITH
SCHWANK, in their

official capacities’

as County Commissioners and
Members of the Board of
Elections; and KURT BELLMAN,
- in his official capacity as
Director of Elections,

Defendants.

N N N

COMPLAINT

The United States of America, Plaintiff herein, alleges:

1. The Attorney General files this action seeking
injunctive and declaratory relief pursuant tozéeétions 2, 3(a),
4(e), 11(a), 12(d), and 208 of the Voting Rights Act of 1965, as
amended, 42 U.S.C. 1973, 42 U.S.C. 1973af{a), 42 U.S.C.‘1973b(e),
42 U.S.C. 1973i(a), 42 U.S.C. 1973j(d), 42 U.S.C. l973&a-6, and
28 U.S.C. 2201, and to enforce rights guaranteed by the
Fourteenth and Fifteenth Amendments to the United Statés

Constitution.
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2. This‘Court has jurisdiction of this action pursuant to
28 U.S.C. 1345 and 42 U.S.C. >19v73j(f) .

3. Defendant Berks County is a county within the. State of
Pennsylvania andiis governed by the laws of that State.

4. Defendant Berks County Commission is the governing body
of Berks County with statutory powefs,vduties, and
responsibilities to effect local governmental.functions,
including the capacity to make contracts for carrying into
execution the laws relating to counties and for all iawful
purposes, and to make appropriationsber any purpose authorized
by Act of the General Assembly, including the conduct of
elections. Defendant Berks Count? Board of Elections has
statutory powers, duties, and responsibilities concerning the
conduct of elecﬁions in Berks County and Reading City,
Pennsylvania. Its members consist ofvthe Berks County
Commissioners, Timothy Reiver, Mark Scott, and Judiih Schwank .
Defendénts Reiver, Scott and Schwank reside in Berks Coﬁnty ana
are sued in their pfficial_éapacities.

5. Defendant Kurt Bellman is the Director of Elections,
with duties, poweré, and_responsibilitieé concefning'the
administration of elections held in Berks County. Deferidant
Bellman is a resident of Berks County and is sued in his official

capacity.

2.
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6. According to the 2000 Census, Reading City has a gotal
populatioﬁ of 81,207 persons and a voting-age population of
56,913 persons. Reading City has a totéi Hispanic population of
30,302, representing 37.3% of the City’s total populatiop. There
are 17,278 Hispanic persons of votingvage, representing 30.4% of
the City’s voting age population (hereafter referred to as
“VAP”). The numbe¥‘and proportion of Hispanic persons in the
City have doubled since 1990, when ﬁispanic persons comprised
14,486 (18.5%) of the total population and 7,988 (13.7%) of the
votin; age population.

7. The 2900 Census reports that of Reading City’s Hispanic
population, 19,054 are of Puerto Rican descent, an increase of
over 60% compared to ;990 Ceqsﬁs data, which reported that 11,705
residents of Reading City were Hispanic of Puerto Rican descenﬁ.

8. Of the 19,054 Hispaﬁic persons of ﬁuerto Rican descent
residing in Reading City, a significant number were educated in -
American flag schools in which the predominant classroom language
‘was other than Eﬁglish.

9. The 2000 Census reported that Reading City had a total
of 10,929 Spaﬁish—speakipg.fesidents over'age five who were '
limited English proficient, constituting 14.7 percent of Reading
City persons over age five. This represents an increase of 84%
over the number of limited English proficient persons rgp&rted by

the 1990 Census, which was 5,936 Spanish-speaking residents over

-3-
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age five who were:limited English proficient, or 8.3 percent of
Reading City residents over age five.

10. . Hispanic persons residing in Reading City have sufféred
and continue to suffer discrimination, including a history of
discrimination and neglect in voting-related activities, and bear
the effects of that discrimination today.

11. Defendants Berks County election officials have
knowledge of the need for Spanish lanéuage assistance aﬁong
Reading citizens of Puerto Rican desgent.

12. Reading City has a total of 48 election districts. :Of
these 48, 40 contain a minimum of 10% Spanish-surname reéistered
‘voters, 18 contain a minimum of 30% Spanish-surname registered
voters, and 12 contain a minimum of 40% Spanish-sﬁrname‘
registered voﬁers.

13. In conducting elections in Reading City, Berks County
Defendants have denied Hispanic citizens with limited English
proficiency an equal opportunity to participate in the political
process and to elect the representatives of their choice. The
actions that contributed to this denial include, but are not
limited to, ﬁhe following:

a. Poll officials have dirgctéd hostile remarks at,
and have otherwise acted in a hostile manner toward, Hispanic
voters, to detér them from voting and to make them feel unwelcome

at the polls; and

4-
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b. Poll’officials have engaged in election practices
including, but not limited to, failing to communicate effectively
with Spanish-speaking voters regarding ﬁecessary infqrmation
about their éligibiiity to vote, voter registration status,
identification reguirements, and polling place éhanges and
éssignments, and turning away Hispanic voters and not allowing
them to cast a ballot atvthe 2001 and 2002 élections.

14. Moreover,‘Hispanic voters in Reading City, Berks County
have also been deterred or prevented from voting by thé following
practices:

a. - Defendants have failed to recruit, appoint, train,
and maintain an adequate pool of Hiséanic and bilingual poll
officials, despite their knowledge of the needs of limited
English proficient Hispanic voters. For example, defendants ﬁave
maintained a pool of polllworkers that contains, on average, only
3 percent with Spanish surnames, even though Hispanics comprise
approximately 35 percent of registered voteré in Reading. As a.
result, some Hispanic voters with limited English proficiency are
unable.to ébtain effective assistance at certain polling places
because most polling places are not staffed with bilingual
polling officials; and .

b. Defendanté have failed to érovide édequate
notification to the Spanish-speaking population of the

availability of bilingual assistance at the few sites where it

5.
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has been available; and

c. Defendants have failed to translate into Spanish
election materials including the ballot, instructions for casting
a.béllot on election day, general election notices concerning
participation in the bolitical and electoral process, polling
place changes, letters to voters regarding registration and
election-day issues, voter assistance information, and
infofmation on Berks County’s elections internet sité, despite
their knowledge cf the needs of limited English proficient
voters. As a result, some Hispanic voters with limited English
proficiency have had difficul;y voting because election materials
have been provided in English only.

lé; Some Hispanic voters with iimiteﬂ English proficiency
have‘requested that other persons of their choice, inclﬁdiﬁg
family membérs, friends, or poll watchers, assiét them in casting
their ballots because they were illiterate in English. Berks
County Deféndants would . not permit these pérsons to aésist
Hispanic voters, énd the voters did not receive such assistance
from other persons. .\ ;

16. Poll workers are tr%ined that if questions arise at the
polls on-election day, Fhey must follow the Election Procedures
Guide, which providés in relevant part: “Voter may select a voter
from his or her own district to assist.” Poll workers are

further instructed that a voter qualifies to receive assistance

-6-



207

only if the need is documented on the voter’s registration card.
FIRST CAUSE OF ACTIONV

17.. Plaintiff hereby realleges and incorporates by
reference 4 1 - 16 above.

18. Section 2 of the Voting Rights Act proﬁibits Defendants
from impoéing any “voting qualification or prerequisite to voting
or standard, practice, or procedure” which results in a denial or
abridgement of the right to vote on account of race or color, or
membership in a language minority. 42 U.s.C. 1973 (a).

19; The “totality of circumstances” of Defendants’ actions,
as described in Y 10-14, has resulted in Hispanic voters having
“less opportunity ;han other members of the electorate to
participate in the political process and to elect the
representatives of their choice.” 42'U.S.C. 1873.

20. Unless eﬁjoined by this Court, Defendants will coﬂtinue
to violate Section 2 of the Voting Rights Act, 42 U.S.C. 1973, by
enforcing standards, practices, or procedures that deny limited
English proficient Hispanic voters an opportunity to participaté
effectively in the political process on an equal basis with other
members of the electorate.

SECOND CAUSE OF ACTION

-7-
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21. Plaintiff hereby realleges and incorporates by
reference § 1 - 20 above. .

22, Section 208 of the Voting Rights Act provides that .
“[alny voter who requires assistance to vote by reason of
blindness, disability, or inébility to read or write may be given
assistance by a person of the voter’s choice, other than fhe
voter’s employer or ageﬁt ofbthat employer or officer or agent of
the voter’s union.” 42 U.S5.C. 1973aa-6. .

23. Defendants’ actions described above in 99 15-16
constitute a failure to ensure that voters who are unable to read
the ballot and who need voting assistance are permitted to have
the person of fhgir choice assist them at the pqlls, ih vieolation
of Section 208 of the thing Rights Act, 42 U.S.C. 19‘73aa-6A.

24. Unless enjoined by this Court, Defendants will continue
to violate Section 208 of‘the Vbting Rights Act, 42 U.s.C.
1973aa-6{ by failing to ensure that voters are permitted to
receive assistance from the person of their choice.

. THIRD CAUSE OF ACTION .

25. Plaintiff hereby reélleges and inco?%orates by
feference 9 1 - 24 above.

26. Section 4(e) (1) prohibits Defendants fréml“conditioning
the right to vote . . . on the ability toc read, write,
understand, or interpret” the English language by persons

educated in American Flag classrooms, including the Commonwealth

-8-
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of Puerto Rico, where the preddminant language is not English.
42 U.S.C. 1973b(e) (1). '

27. Defendants»knowingly conduct English-only electioﬁs as
described in §Y 10-16, and the failure to provide R;ading’sA
Puerto Rican citizens with limited Engiish proficiency with the .
election information and assistance necessary for their effective
political participation constitutes a viclation of Section 4 (e)
of the Voting Rigﬁts Act, 42 U.S.C. 1973b.

28. Unless enjoined by this Court% Defendants will continue
to violate Section 4(e) of the Voting Rights Act, 42 U.S.C.
1973b(e), by failing to provide election iﬁformatién and
assistéﬁce'necessary to éffectivély participate in the political
process to Spanish-language minority citizens educated in
Americén_flag schools and currently residing in Reading City.

WﬁEREFQRE,-thé Plaiﬁtiff, United'Statés, prays for an order:

(1) WwWith respect to Plaintiff’s‘First'Cause of Action:

(a) Declaring that Defendants have violated.Section 2
of the Voting Rigbts Act, 42 U.S.C. 1973 because
they have provided Hispanic andlSpanish~language
ﬁinority citizens with less cppogtunity than other
membe:svéf the electorate to participaté in the
political process and to elegt the representatives
of their choice;

(b) Preliminarily and permanently ehjoining

9.



(2)

210

Defendants, their agents and successors in office,
and all persons acting in concert with them/ from
implementing practices and procedures which deny
Hispanic and Spanish-language minority citizens an
opportunity to participate effeétively in thé
political process on an equal basis. with other
members of the electorate in violation of Section
2 of the Voting Rights Act, 42 U.S.C. 1975; and
Requiring Defendants to devise and implement a

remedial program that provides Reading City’s

Hispanic and Spanish-language minority citizens

. the opportunity to participate in the political

With

(a)

process on an equal basis with other members of
the eléctorate.consistent with Section 2 of the
Voting Rights Act, 42 U.S.C. 1973;

respéct tovPlaintiff’s.Second Cause of Action:
Déclaring that Defendants have violated Section
208 of the Voting Rights Act, 42 U.S.C. 1973aa-6

by failing to ensure that Reading City voters who

. are unable to read the ballot and who need voting

(b)

assistance are permitted to have the person of
their choice assist them at the polls;
Preliminarily and permanently enjoining

Defendants, their agents and successors in office,

-10-
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(c)

With

(a)

(b)
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and all persons acting in concert with them, from
not allowing Reading City voters the right to have
the person of théir choice assist them at the
polls in violation of Section 208 of theb

Voting Rights Act, 42 U.S.C. 1873aa-6; and
Requiring Defendants to devise and implement voter.
assistance procedureé and practices which will
ensurekthat Reading City voteré are permitted to
have the person of théir choice assist them at the
polls, consistent with Section 208 of the Voting
Rights Act, 42 U.S.C. 1973aa-6.

respect to Plaintiff’s Third Cause of Action:.
Declaring that Defendants have violated Section
4(e) of the Vocing Rights Act, 42 U.S.C. 1973b(e)
by failing to provide election information. and
assistance ﬁecessary to‘effectively participate in
the political proéess to Spanish-language minority
citizeqs educated in Puerto Rico and currently .
residing in Reading CitY{ »

Preliminarily and permanently enjoining
Defendants, their agents and successors in office,

and all persons acting in concert with them, £from

' failing to provide election information and

assistance to Spanish-language minority citizens

-11~-
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educated in Puerto Rico and currently residing in
Reading City, in violation of Section 4(e) of the

Voting Rights Act, 42 U.S5.C. 1973b(e); and

.Requiring Defendants to devise and implement a remedial

plan to ensure that Spanish-language minority citizens
educated in Puerto Rico énd currently residing in
Reading City are provided election inférmatioh and
assistance consistent with Section 4(e) of the Voting

Rights.Act, 42 U.S.C. 1973b(e).

Plaintiff further réquests that this Court:

1.

Authorize the Director of fhe Office of Persdnnel
Management to appoint feéderal examiners for Berks
County pursuant to Section<3(af of the Voting Riéhts
Act, 42 U.S.C. 1973a(a), and the guarantees of the
Fourtéenth anq Fifteenth Aﬁendments to the United
States Constitution; V

AWard Plaintiff the costs and disbursements ass&ciéted
with the filing and maintenance of tﬂ;s action;

Awara such other equitable and further relief as the

Court deems just and proper.

-12-
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United States District Court,
E.D. Pennsylvania.
The UNITED STATES of America, Plaintiff,
V.

BERKS COUNTY, PENNSYLVANIA; Berks County
Commissioners; Berks County Board of
Elections; Timothy Reiver; Mark Scott; Judith Schwank, in
their official
capacities as members of the Board of Elections; Mary Ann

. Campbell; Karen A.
Rightmire; Jeffrey L. Schmehl, in their official capacities as
members of the
Board of Elections; Kurt Bellman, in his official capacity as
Director of
Elections, Defendants.
Civil Action No. 03-1030.

Aug. 20, 2003.

United States brought action alleging that county's election
practices and procedures with regard to Spanish-speaking
voters of Puerto Rican descent violated Voting Rights Act.
Following granting of preliminary injunction, 250
E.Supp.2d 525, the District Court, Baylson, J., held that: (1)
Spanish-speaking voters were denied their right effectively
to register political choice; (2) county denied
Spanish-speaking voters their right to bring assistor of
choice into voting booth; and (3) county's practices resulted
in system in which Hispanic voters had less opportunity
than other members of electorate.

Judgment for plaintiff.
‘West Headnotes

[1] Injunction €14

212k14 Most Cited Cases

Congress' specific provision for injunctive relief in statute
establishes Congress' determination that irreparable harm
will result if proscribed acts are not enjoined.

121 Elections €12(9.1)

Page 1

144K12(9.1) Most Cited Cases

Denial of right to participate in election is by its nature
“irreparable injury," as may engender relief under Voting
Rights Act. Voting Rights Act of 1965, § 2 et seq., as
amended, 42 1U.S.C.A. § 1973 et seq.

3] Xnjunction €529

212Kk9 Most Ci ase:

In deciding whether permanent injunction should issue, trial
court must consider whether: (1) moving party has shown
actual success on merits; (2) denial of injunctive relief will
result in irreparable harm to moving party; (3) granting of
permanent injunction will result in even greater harm to
defendant; and (4) injunction serves public interest.

[4] Citizens €101

77k10.1 Most Cited Cases

As United States citizens, Puerto Ricans are entitled to
unrestricted migration to the mainland states.

{5} Citizens €10.1

17k10.1 Most Cited Cases

Unlike naturalized citizens, who must demonstrate facility
with English in order to gain citizenship, Puerto Ricans
residing in United States need not speak or read English to
exercise full benefits of citizenship.

6] Elections €106

144Kk106 Most Cited Cases

6] Elections €59216

144k216 Most Cited Cases

Persons must have opportunity to comprehend registration
and election forms and ballot itself to cast informed and
effective vote.

[7] Elections €5012(3)

144k12(3) Most Cited Cases

If voters cannot understand English-only ballot language,
such as offices for which candidates are running,
propositions, bond authorizations, and constitutional
amendments, as well as printed advertissments of polling
place locations and sample ballots, their right to vote
effectively is diminished.

[8] Elections €-212(9.1)
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12(9.1 t Cited

United States demonstrated success on merits of claim that
county's use of English-only election process effectively
conditioned right to vote for county's Spanish-speaking
voters of Puerto Rican descent on ability to read, write, and
understand English, as required for permanent injunction to
issue against county under Voting Rights Act; county's
failure to provide Spanish-language oral and written
assistance for Puerto Rican population denied group their
right effectively to register political choice. Voting Rights
Act of 1965, § 4(c), as amended, 42 U.S.C.A. § 1973b(e).

191 Elections €=012(9.1)

144k12(9.1) Most Cited Cases

United States demonstrated success on merits of claim that
county election board denied Spanish-speaking voters of
Puerto Rican descent their right to bring assistor of choice
into voting booth, as required for permanent injunction to
issue against county under Voting Rights Act; due to such
denial, Spanish-speaking voters felt fortable with
election process, did not understand ballot, did not know
how to operate voting machine, and could not cast
meaningful vote. Voting Rights Act of 1965, § 208, as
amended, 42 US.C.A. § 1973aa-6.

[10] Elections €212(3)

144k12(3) Most Cited Cases

Critical question in claim brought under Section 2 of Voting

Rights Act is whether use of contested electoral practice or

structure results in members of protected group having less
PP ity than other bers of electorate to participate

in political process and to elect representatives of their

choice. Voting Rights Act of 1965, § 2, as amended, 42

USCA §1973.

[11] Elections €=212(3)

144Kk12(3) Most Cited Cases

Section 2 of Voting Rights Act applies nationwide, and
wherever totality of circumstances demonstrates that
jurisdiction's political processes are not equally open to
participation by minority voters, in that its members have
less opportunity than other members of electorate to
participate in political process, violation of Section 2 has
occurred. Voting Rights Act of 1965, § 2, as amended, 42
USCA §1973

Page 2

[12] Elections €5212(9.1)

144] ost Cited

United States demonstrated success on merits of claim that
county election board's practices and procedures resulted in
electoral system in which Hispenic voters had less
opportunity than other members of electorate to participate
in electoral process, as required for permanent injunction to
issue against county under Voting Rights Act; Hispanics in
county suffered from significant socioeconomic inequality,
election officials permitted poll officials to express hostility
toward Hispanic voters, Hispanic voters were subjected to
unequal treatment at polls, including being required to show
photo identification, and Hispanics were severely
under-represented as poll workers. Voting Rights Act of
1965, § 2, as amended, 42 U,S.C.A. § 1973.

[13} Elections €=012(9.1)

United States, in bringing action against county election
board, stemming from electoral processes that discriminated
against Spanish-speaking voters, demonstrated that denial of
injunctive relief would result in irreparable harm to voters,
as required for permanent injunction to issue against county
under Voting Rights Act; impact of discouragement of equal
participation in democratic system could not be redressed by
money or any remedy other than order halting
discriminatory practices. Voting Rights Act of 1965, § 2 et
seq., as amended, 42 U.S.C.A. § 1973 et seq.

[14] Elections €512(9.1)

144K12(9.1) Most Cited Cases

United States, in bringing action against county election
board, from el 1 that discrimi d

against Spanish-speaking voters, d rated that county
would not suffer irreparable harm in event of injunction
halting discriminatory practices, as required for permanent
injunction to issue against county under Voting Rights Act;
any small additional monetary expense to county to conduct
elections in compliance with federal law would have been
far outweighed by voters' fundamental right to participate in
electoral process. Voting Rights Act of 1965, § 2 et seq., as
amended, 42 U.S.C A, § 1973 et seq.

[15] Elections €5012(9.1)
1 2(9.1) Most Cited Case:
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United States, in bringing action against county election
board, stemming from electoral processes that discriminated
against Spanish-speaking voters, d d that public
interest would be served by entry of injunction halting
discriminatory practices, as required for permanent
injunction to issue against county under Voting Rights Act;
ordering county to conduct elections in compliance with
federal law, so that all citizens could participate equally in
electoral process, served public interest by reinforcing core
democratic principles. Voting Rights Act of 1965, § 2 et
seq., as amended, 42U.S.C.A. § 1973 et seq.

*572 Ralph F. Boyd. Jr,, Amy H. Nemko, Joseph D. Rich,
Washington, DC, Pafrick L. Meehan, Philadelphia, PA, for
Plaintiffs.

#5873 Maxwell E. Davison, Duane Morris LLC, Allentown,
PA, for Movant.

Gregory M. Harvey, Montgomery, McCracken, Walker &
Rhoads, Philadelphia, PA, for Defendant.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
(ENLJ

ENI, The Court has jurisdiction pursuant to 2§
U.S.C. § 1345, as this action was commenced by
the United States, and pursuant to 42 US.C. §
1973j(f) as the action concemns an alleged
deprivation or attempted deprivation of secured
rights. Venue is appropriate under 28 U.S.C. §
1391

BAYLSON, District Judge.
L Findings of Fact
A. Béckground

1. This action was brought on February 25, 2003 by the
United States against Defendants Berks County; the Berks
County Commissioners; the Berks County Board of
Elections; Berks County Commissioners in their official
capacities; members of the Berks County Board of Elections
in their official capacities; and the Director of Elections in
his official capacity.

2. Berks County is a County within the Commonwealth of

Page3

Pennsylvania and is governed by the laws of that State.
(Joint Stipulation of Facts ("Joint Stip.") § 1.)

3. The Berks County Board of Elections has statutory
powers, duties, and responsibilities concerning the conduct
of elections within the City of Reading, Pennsylvania
(referred to in Census listings as “"Reading City" and
sometimes referred to herein as "Reading City"). Id. ] 2.

4. Defendants Chairman Timothy Reiver, and
Commissioners Mark Scott and Judith Schwank, are County
Commissioners and reside in Berks County. Jd. § 3.

5. At the time the Complaint was filed, County
Commissioners Reiver, Scott, and Schwank also served as
members of the Board of Elections. Because each
Commissioner is running for re-election this year, none can
serve on the Berks County Board of Elections, pursuant to
25 PA.STAT. § 2641(c). As a result, Karen A. Rightmire,
Mary Ann Campbell, and Jeffrey L. Schmehl have been
appointed to serve as members of the Board of Elections
and reside in Berks County. (Ex. 49.) As successors in
office, they have automatically been substituted as parties
pursuant to Federal Rule of Civil Procedure 25(d).

6. Defendant Kurt Bellman is Chief Clerk of the Board of
Elections, with statutory duties, powers, and respousibilities
concerning the conduct of elections in Berks County. He is
also "Director of Elections." Defendant Bellman is a
resident of Berks County. (Joint Stip. §4.)

7. The United States’ Complaint alleges that Defendants'
election policies and practices deny Hispanic and
Spanish-speaking citizens from having an equal opportunity
to participate in the election process, in violation of the
Voting Rights Act of 1965, as amended, 42 U.S.C. § 1973 et
seq., and the g of the F h and Fifteenth
Amendments to the United States Constitution. (PL's
Compl. §13.)

8. Specifically, the United States alleges that Berks County
employs poll officials who have regularly expressed
hostility toward Hispanic and limited English proficient
voters, made discriminatory remarks to such voters,
prevented or discouraged such voters from participating in

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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the electoral process, and treated Hispanic voters differently
than other voters with regard to voter identification
requirements, in violation of Section 2 of the Voting Rights
Act. Id. 11 13(a), 13(b), 17-20.

*574 9. The United States further alleges that Defendants'
election policies and practices illegally condition the right to
vote of United States citizens educated in Puerto Rico on
such persons' ability to read, write, understand, or interpret
matters in English, in violation of Section 4(e) of the Voting
Rights Act. Id. 11 13(b), 14(a)-(c), 25-28.

10. The United States further alleges that Defendants have
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16. According to the 2000 Census, approximately half of
Reading's Puerto Rican population is first generation, born
in Puerto Rico. (Table PCT63H (Reading City, PA), Ex. 4).

17. Some of the 19,054 Hispanic persons of Puerto Rican
descent residing in Reading were educated in American-flag

schools in which the predomi was
other than English. (Joint Stip. § 10.)

18. The primary language of classroom instruction in Puerto
Rico is Spanish. The Puerto Rico Department of Education
has promulgated regulations that specify that the language
of classroom instruction will be Spanish, the veracular
It of the C lth of Puerto Rico. See

prevented eligible voters from receiving in voting
from a person of their choice, in violation of Section 208 of
the Voting Rights Act. Id 7 15, 16, 21-24.

11. This Court, on March 18, 2003, granted Plaintiff's
Motion for Preliminary Injunction to prevent Defendants
from conducting the May 20, 2003 primary election using
practices and procedures that would violate Sections 2, 4(e),
and/or 208 of the Voting Rights Act. United States v. Berks
County, 250 F.Supp.2d 325 (BD Pa.2003); United States v.
Berks County, No. 03-1030 (E.D.Pa. Apr. 4, 2003) (oi‘der
supplementing March 18, 2003 preliminary injunction
order).

B. Hispanic Population and Language Ability

12. According to the 2000 Census, the City of Reading has a
total population of 81,207 persons and a voting-age
population of 56,913 persons. (Joint Stip. 5.)

13. According to the 2000 Census, there are 30,302
Hispanic persons in Reading, representing 37.3 percent of
the City's total population. /d. § 7.

14. According to the 2000 Census, there are 17,278
Hispanic persons of voting age in Reading, representing
30.4 percent of the City's voting age population. /4. § 8.

15. According to the 2000 Census, of the 30,302 Hispanic
persons in Reading City, 19,054 are of Puerto Rican
descent. The 1990 Census reported that 11,705 residents of
Reading City were Hispanic of Puerto Rican descent. Id. |
9.

Department of Education of Puerto Rico, General
Regulations of Students, Article III, Section 3.2 (1997)
(available : at
www.de.gobiemno.pr/EDUPortal/Estudiantes/RegEst/Articulo03,
Ex. 5).

19. Many of Reading's Hispanic residents do not speak
English sufficiently well to participate in the electoral
process. According to the 2000 Census, almost half of
Reading's Hispanic residents of voting age, 8,504 persons,
speak Spanish at home and speak English “less than very
well." See (Custom Table, (Reading City, PA), Ex. 37).

20. The United States analyzed registered voter lists for
2003 for the City of Reading. Based on that analysis, the
Court finds that 45 out of 48 precincts in Reading presently
contain more than five percent Hispanic registered voters. In
addition, 15 precincts contain five to 20 percent registered
Hispanic voters, ten precincts contain 20 to 30 percent
registered Hispanic voters, seven precincts contain 30 to 40
percent Hispanic registered voters, *575 and 13 precincts
contain over 40 percent Hispanic registered voters. See
Transcript of Hearing Before Special Master, March 25,
2003, at 10:19-25, 11:1-6 (stipulation by Defendants to
Spanish sumame methodology and to United- States'
analysis of 2003 voter registration list).

C. Socioeconomic Inequity

21. According to the 2000 Census, in 1999 dollars,
Hispanics in Reading have a per capita income of only
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$8,077. Joint Stip. § 12.

22. According to the 2000 Census, non-Hispanic white
persons in Reading have a per capita income of $17,317 (in
1999 dollars). Id. § 13.

23. According to the 2000 Census, 40.6 percent of
Hispanics in Reading live below the poverty line. /d. 4 14.

24. According to the 2000 Census, 13.9 percent
non-Hispanic whites in Reading live below the poverty line.
d.§15.

25. According to the 2000 Census, 58 percent of Hispanics
in Reading age 25 or older have not graduated from high
school. Id.  16.

26.  According to the 2000 Census, 29.1 percent of
non-Hispanic whites 25 years or older have not graduated
from high school. Jd. §17.

27. According to the 2000 Census, Hispanics in Reading are
unemployed at a rate of 7.8 percent. Id. 1 18.

28. According to the 2000 Census, non-Hispanic whites in
Reading are unemployed at a rate of 3.4 percent. /d. 1 19.

29. Some voters in Reading, who have a very low level of
literacy, sign their names with an "X." Id. § 34.

D. Berks County Election Practices

30. As set forth below, the Court finds that there is
substantial evidence of hostile and unequal treatment of
Hispanic and Spanish-speaking voters by poll officials.

31. Poll officials in the City of Reading tumed away
Hispanic voters because they could not understand their
names, or refused to "deal” with Hispanic surnames. (Lee
Decl. 9 9, 10, Ex. 15; Negron Decl. 9] 10-11, 14-15, Ex.
16).

32. Poll officials in the City of Reading made hostile
statements about Hispanic voters attempting to exercise
their right to vote in the presence of other voters, such as
"This is the U.S.A.--Hispanics should not be allowed to
have two last names. They should leam to speak the
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language and we should make them take only one last
name," and "Dumb Spanish-speaking people ... I don't know
why they're given the right to vote." (Lee Decl. 9 Ex. 15;
Colon Decl. § 7, Ex. 43); see also Elkin Decl. § 9, Ex. 17;
Caro-Lopez Decl] 9, Ex. 18; Cruz Decl. § 9, Ex. 44;
Aponte Declq 7, Ex. 41; Federal Observer Report of Ward
9, Precinct 2 at 19, Ex. 38K; Joint Stip. § 31.

33. Poll officials in the City of Reading placed burdens on
Hispanic voters that were not imposed on white voters, such
as demanding photo identification or a voter registration
card from Hispanic voters, even though it is not required
under Pennsylvania law. (Colon Decl. § 9, Ex. 43;
Rodriguez Decl. § 10, Ex. 19; Luna Decly 9, Ex. 20;
Pereyra Decl. § 7, Ex. 46; Arroyo Decl. § 9, Ex. 42; Federal
Observer Reports of Ward 6, Precinet 1 at 19, Ex. 38G, and
Ward 13, Precinct 2 at 19, Ex. 38T.)

34. Poll officials in the City of Reading required only
Hispanic voters to verify their address and told Department
staff that they did so because Hispanics "move a lot within
the housing project.” (Lee Decl. § 10, Ex. 15); see also
Federal Observer Report of Ward 13, Precinct 4 at 19b, Ex.
38U.

35. Poll officials in the City of Reading boasted of the
outright exclusion of Hispanic *576 voters to Voting
Section staff during the May 15, 2001 municipal primary
election. (Lee Decl. § 9, Ex. 15).

36. Hispanic voters stated that this hostile attitude and rude
treatment makes them fortable and intimidated in the
polling place, and discourages them from voting. (Martinez
Decl. § 11, Ex, 21; M. Viruet Decl. q 11, Ex. 48; Oquendo
Decl. §9, Ex. 45; Pereyra Decl. § 7, Ex. 46).

E. Lack of Bilingual Poll Officials

37. Under the Constitation and laws of Pennsylvania, three
of the polling place officers in each precinct, the election
judge, the majority inspector and the minority inspector, are
elected by the registered voters of the precinct through
partisan elections, and a fourth officer is appointed by one
of the elected officers. 25 P.8, § 2671; Joint Stip.  32. In
practice, the Berks County Board of Elections appoints this
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fourth official itself on: some occasions (in consultation with
the appropriate elected officer having the legal appointing
authority). In addition, in polling places in which more than

Page 6

outside the voting machines, declarations of assistance, and
other written election-related materials, were not provided
in any language other then English prior to this Court's

one voting machine is used, a fifth poll official is appointed
by the County Board of Elections. (Joint Stip. § 32.)

38. Under the laws of Pennsylvania, the Berks County
Board of Elections has the authority to appoint clerks and

hine oper and to fill when the elected
positions go unfilled. 25 P.S. § 2674 (clerks), 25 P.S. § 2675
(vacancies); Joint Stip. § 32.

39, The United States analyzed Reading city poll worker
lists for the years 1998-2001 for persons with Spanish
surnames.

40, The Court finds that in 1998, on the basis of this Spanish
surname analysis, approximately 2.7 percent of poll officials
in the city of Reading were Hispanic. (Joint Stip. § 22.)

41. In 1999, based on this Spanish surname analysis,
approximately 1.3 percent of poll officials in the city of
Reading were Hispanic. 1d. §23.

42. In 2000, based on this Spanish surname analysis,
approximately 4.3 percent of poll officials in the city of
Reading were Hispanic. /. § 24.

43, In 2001, based on this Spanish surname analysis,
approximately 4.2 percent of poll officials in the city of
Reading were Hispanic. Id. { 25.

44. Some poll officials have acknowledged that they cannot
effectively communicate with limited English proficient
voters. (Martinez Decl. § 9, Ex. 21).

45, Of the 407 voting machines used in Berks County, 395,
including all of the voting machines designated for polling
places in Reading City, have an instruction pertaining to
machine operation inside the voting machine that is
provided by the machine manufacturer, Shouptronic, in'both
English and Spanish. (Joint Stip. at § 26.)

46. All other written election-related materials, including
the ballot sheets that are inserted into the voting machine,
sample ballots, absentee ballots, voting instructions posted

P y injunction. /d.  26.

47. Defendants make available at the County Elections
Services office voter registration forms that are provided by
the Commonwealth of Penusylvania in English and Spanish.
d.q27.

48. The Commonwealth of Pennsylvania has developed a
computerized statewide voter registration system ("SURE")
that generates all correspondence and notices to voters in
English and Spanish. *577 The Berks County Board of
Elections instructed Berks County Director of Elections
Bellman in June 2001 to accept the SURE statewide voter
registration system, including its bilingual capacity, and to
seek its implementation in Berks County at the ecarliest
possible date. The SURE system is projected to be
operational in Berks County by September 2003 and run in
parallel with the existing system for the November 2003
election, The SURE system is not yet implemented in Berks
County. /4. 1 27.

49. Berks County did not provide bilingual oral assistance at
the polls prior to this Court's preliminary injunction ordering
Defendants to appoint bilingual interpreters. Id. § 28.

50. Many limited English proficient voters in Reading are
unable to read English-only election materials. (Luna Decl.
4 14, Ex. 20; Maldonado Decl. § 12, Ex. 30; Pazmino Decl.
94 11, Ex. 29; Rodriguez Decl. § 14, Ex. 19; A. Viruet Decl.
910, Ex. 47).

51. Many Reading voters attempt to bring a bilingual friend
or family member to the polls to assist them in voting.
(Arroyo Decl. § 7, Ex. 42; Luna Decl. q{ 10-11, Ex. 20;
Maldonado Decl. § 9-11, Ex. 30; Pazmino Decl. § 11, Ex.
29; Rodriguez Decl. 8 Ex. 19; A. Viruet Decl. § 6, Ex. 47).

52. Poll officials have barred voters from bringing their
assistors of choice into the voting booth to assist them.
(Luna Decl. § 12, Ex. 20; Maldonado Decl. § 11, Ex. 30;
Rodriguez Decl. §§ 13, 15, Ex. 19; Joint Stip. 129.)

53. The United States brought various examples of the
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above facts, and others, to the attention of Defendants
Reiver, Scoti, Schwank, Bellman, and to county counsel,
several times over the course of its ongoing two-year
investigation. (Joint Stip. 9§ 39-47.)

54. Hispanic residents of Reading communicated similar
concerns about unequal treatment in the polls to Defendants
as early as 1999. (Zayas Decl. § 12, Ex. 32; Joint Stip. 133.)

55. Numerous articles have appeared in local newspapers
outlining Hispanic residents' concerns about equal treatment
at the polls. (Exs. 33, 34.)

56. Subsequent to this Court's preliminary injunction order
requiring bilingual poll officials, Defendants presented an
interpreter recruitment plan that contained a criminal
background check to which interpreters would be subjected,
despite the lack of a criminal background check for other
poll officials. See Attachment A to Defendants' Letter to
Special Master. Even after this Court ordered that any
background checks for interpreters be consistent with and
no more extensive than those required for existing Berks
County poll officials, Defendants circulated a three-page
written application for interpreters. Although there is no
written application process for other appointed poll official
positions, the interpreter application asked, "Have you ever
been arrested or convicted of a felony?" (Ex. 39 at 2.)
Applicants were asked to "please explain,” and all
applicants were asked to sign and affirm the county's
authority to i igate "all ined in this
application for volunteer service as may be necessary for
atriving at an acceptance decision.” Id.

1L Conclusions of Law
A. Permanent Injunction

1. The United States is authorized by statute to seek
permanent relief for Voting Rights Act violations. 42 U.S.C.
§1973j(d).

2. The Voting Rights Act authorizes the Attorney General to
seek "preventative *578 relief, including an application for a
temporary or perrnanent injunction" whenever any person
has engaged or there are reasonable grounds to believe that
a person is about to engage in a violation of the Voting

Page 7

Rights Act. 42 U.8.C. § 1973i(d).

{11 3. Xt is well established that Congress’ specific provision
for injunctive relief in a statute establishes Congress'
determination that irreparable harm will resuit if proscribed
acts are not enjoined. See, e.g., Instant Air Freight v. C.F.

Air_Freight 882 F2d 797, 803 (3d Cir.1989) (citing
Government of Virgin Islands, Dept. of Conservation and

Itural Affairs v. Virgin Islands Paving, 714 F.2d 283, 2
{3d__Cir.1983) ("a statutory provision authorizing

preliminary injunctive relief upon a showing of probable
cause to believe that the statute is being violated may be
considered a substitute for a finding of irreparable harm"));
see also United States Postal Service v. Begmish, 466 F.2d
804. i 2).

4. The "right to vote freely for the candidate of one's choice
is of the essence of a democratic society, and any
restrictions on that right strike at the heart of representative
govemment." Reynolds v. Sims, 377 U.8. 533, 555. 84 S.Ct,
1362, 12 [.Ed.2d 506 (1964).

{2] 5. Denial of the right to participate in an election is by its
nature an irreparable injury. See jd_at 585. 84 S.Ct. 1362,
{once it has been established that Section 2 has been
violated in legislative apportionment context, "it would be
the unusual case in which a court would be justified in not
taking appropriate action to insure that no further elections
are conducted under the invalid plan™).

6. Congress has determined that irreparable injury occurs
and permanent relief should be provided when a protected
class will have "less opportunity than other members of the
electorate to participate in the political process and to elect
representatives of their choice." 42 U.S.C. § 1973, '

{3} 7. The Third Circuit requires that, in deciding whether a
permanent injunction should issue, the trial court must
consider four factors: (1) whether the moving party has
shown actual success on the merits; (2) whether denial of
injunctive relief will result in irreparable harm to the
moving party; (3) whether granting of the permanent
injunction will result in even greater harm to the defendant;
and (4) whether the injunction serves the public interest. See
v, Zuccarini, 254 §.3d 476, 482 (3d Cir.2001).
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8. Courts in this District have treated preliminary injunction
hearings as final hearings on the merits permitting entry of a
permanent injunction when additional proceedings were
unnecessary to rule on plaintiff's claims. See, e.g., QVC. Inc.

TV.A98-11 Pa
Apr.3, 1998) (Dalzell, J.) (converting preliminary injunction
hearing into final hearing on merits, with parties’ consent,
pursuant to FedR.Civ.P. 65(a)(2)); Savin Corp. v. Chud,
No. CIV.A.94-4551, 1994 WL 421309 (ED.Pa. Aug8,
1994) (Pollak, J.) (same); see alse Calhoun v. Horn, No.
CIV.A.96-350, 1997 WL, 672629 (ED.Pa. Oct. 29, 1997)
{Shapiro, J.) (converting preliminary injunction hearing into
non-jury trial on merits).

9. The United States has demonstrated success on the merits
of its claims, as set forth in pmgraphs 10-47 infra; and the
standard for i ofap junction is satisfied.

B. Section 4(e)

10. Section 4(g) of the Voting Rights Act of 1965 protects
the right to vote of United States citizens educated in
American-flag schools in any state, territory, the District of
Columbia, and Puerto Rico, in a language other than
English because of *579 such citizens' inability to read,
write, understand, or interpret English. 42 US.C. §
1973b(eX(1, 2).

11. The purpose of Section 4(e), according to its main
sponsor, Sen. Robert F. Kennedy, was to bring the citizen of
"Puerto Rican origin into a status of equality with his fellow
citizenfs]." 111 CONG. REC. 11160.

12. The plain language of Section 4(e) is clear and
unambiguous, and has been interpreted broadly by federal
courts to prohibit both the explicit conditioning of the right
to vote on the ability to speak English, and the conduct of
English-only elections. Arroyo v. Tucker. 372 F.Supp. 764,
766 (EDPa.1974); PROPA v. Kusper. 350 F.Supp. 606
(N.D.IIL1972), aff'd, 490 F.2d 575 (7th Cir.1973); Torves v,
Sachs, 381 F.Supp. 309, 311 (SD.N.Y.1974). See also
Katzenbach v. Morgan, 384 U.S. 641, 645, 86 S.Ct. 1717,
16 _L.Ed.2d 828 (1966) (upholding constitutionality of
Section 4(e)).

Page 8

13. Persons born in Puerto Rico are citizens of the United

States ipso jure. 8 U.S.C. § 1402,

[4] 14. As United States citizens, Puerto Ricans are entitled
to unrestricted migration to the mainland states. drroyo, 372
F.Supp. at 766; PROPA. 490 F.2d at 578.

[5] 15. Unlike naturalized citizens, who must demonstrate a
facility with English in order to gain citizenship, Puerto
Ricans residing in the United States need not speak or read
English to exercise the full benefits of citizenship. PROPA

16. This case is analogous to 4rroyo v. Tucker, in which the
Court held that Section 4(e) was violated based on finding
the following salient facts: the plaintiff class consisted of
United States citizens of Puerto Rican descent residing in
the City of Philadelphia; such citizens were eligible to vote,
but did not read, write, speak, nor comprehend English;
English was the sole language in which Philadelphia
conducted its election process; and the plaintiffs' affidavits
demonstrated that they were unable to participate in the
electoral process unless they received assistance in Spanish.

[6] 17. The right to vote encompasses more than the right to
gain physical access to a voting booth, t0 mark a ballot or
pull a lever. Persons must have the opportunity to
comprehend the registration and election forms and the
ballot itself to cast an informed and effective vote. Jd. at
167.

[7] 18. The meaningful right to vote extends beyond the
four comners of the voting machine. If voters cannot
understand English-only ballot language such as the offices
for which candidates are running, propositions, bond
authorizations, and constitutional amendments, as well as
printed advertisements of polling place locations and sample
ballots, their right to vote effectively is diminished. Berks

19. Voters who cannot speak or understand English may
have difficulty establishing their right to vote and their right
to assistance in voting under Section 208 of the Voting

Rights Act, 42 US.C. § 1973a2-6 Berks Cownty. 250
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E.Supp.2d at 527,

[8] 20. Defendants' use of an English-only election process
effectively conditions the right to vote for Reading's
sizeable Puerto Rican community, many of whom attended
school in Puerto Rico, on the ability to read, write, and
understand English.

21. Defendants' failure to provide Spanish-language oral and
written assistance for Reading's large Puerto Rican
population denies this group their right to *580 effectively
register a political choice, in violation of Section 4(e).

C. Section 208

22. Section 208 of the Voting Rights Act, 42 US.C. §
1973aa-6, provides: "[A]ny voter who requires assistance to
vote by reason of blindness, disability, or inability to read or
write may be given assistance by a person of the voter's
choice, other than the voter's employer or agent of that
employer or officer or agent of the voter's union."

9] 23. The legislative history of Section 208 reveals that
Congress viewed Section 208, as it applied to illiterate
voters, as a corollary to the nationwide ban on literacy tests.
See S.Rep. No, 97-417, at 63 (1982), U.S.Code Cong. &
AdminNews 1982, at 177, 241-242. Congress concluded
that "the only kind of assistance that will make fuily
‘meaningful' the vote of the blind, disabled, or those who are
unable to read or write, is to permit them to bring into the
voting booth a person whom the voter trusts and who cannot
intimidate him." /d. at 62, U.S.Code Cong. & Admin.News
1982, at 241.

24. When Defendants deny Spanish-speaking voters in
Reading the right to bring their assistor of choice into the
voting booth, voters feel uncomfortable with the process, do
not understand the ballot, do not know how to operate the
voting machine, and cannot cast a meaningful vote, in
violation of Section 208.

D. Section 2

25. Section 2(a) of the Voting Rights Act, as amended in
1982, prohibits any state or political subdivision from
imposing or applying any "qualification or prerequisite” to

Page 9

voting or any "standard, practice, or procedure” which
"results in a denial or abridgement of the right of any citizen
of the United States to vote on account of race or color" or
membership in a language minority group. 42 US.C. §
1973(a). A violation of Section 2(a) is established where,
"based on the totality of circumstances, it is shown that the
political processes leading to nomination or election in the
state or political subdivision are not equally open to
participation by members of a class of citizens protected by
subsection (2) in that its bers have less opp ity than
other members of the electorate to participate in the political
process and to elect representatives of their choice." 42

US.C §1973(R).

{10] 26. Section 2 ensures that minority voters are free from
any election practice "which operate[s], designedly or
otherwise" to deny them the same opportunity to participate
in all phases of the political process as other citizens. S.Rep.
No. 97-417, at 28 (1982), U.S.Code Cong. & Admin.News
1982, at 177, 205. The critical question in a Section 2 claim
is "whether the use of a contested electoral practice or
structure results in members of a protected group having
less opportunity than other members of the electorate to
participate in the political process and to elect

representatives of their choice.” Thornburg v. Gingles, 478
us. 106 S.Ct. 2752, 92 L Ed 19

27. Congress extended the Voting Rights Act in 1975 to
cover certain language minority groups, including persons
of Spanish heritage. 42 U.S.C. § 1973(c)(3); 1973aa la(e).
When expanding the Voting Rights Act to cover these
language minority groups, Congress found that "“voting
discrimination against citizens of [such] minorities is

pervasive and national [in] scope.” 42 ULS.C. § 1973b(f)(1).

{11] 28. Section 2 applies nat{ohwide, and wherever the

totality of cix d ates that a jurisdiction’
political processes are not equally open to participation by
minority voters in that its bers have less opp i

than other *581 members of the electorate to participate in
the political process, a violation of Section 2 has occurred.
Courts have found that Section 2 claims may be brought to
challenge election officials' failure to provide language

ist: Hernandez v. Woodard 714 F.Supp. 963
(N.DI11.1989), and election officials' failure to appoint
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minority poll workers, Harris v. Graddick, 593 F.Supp. 128,

132 (M.D. Ala.1984).

[12] 29. Hispanics in Reading suffer from significant
socioeconomic inequality, which is ordinarily linked to
lower literacy rates, unequal educational opportunities, and
depressed participation in the political process. See, e.g.,
Gingles, 478 U.S. at 69, 106 S.Ct. 2752,

30. Election officials have permitted poll officials to express
hostility toward Hispanic and Spanish-speaking voters.

31. Hispanic voters have been subject to unequal treatment
at the polls, including being required to show photo
identification where white voters have not been required to
do so.

32. Hispanic residents in Reading have been severely under
represented as poll workers. Berks County, 250 F.Supp.2d at
539,

33. The only impedi to Defendants’ appoi of
bilingual persons to serve as clerks or machine inspectors,
and to fill vacant elected poll worker positions, was
Defendants' apparent unwill

workers included persons reflective of the community. /d.

34, The adverse impact of hostility toward minority voters
on equal access to polling places is severe, See Harris, 593
F.Supp. at 131 n. 3 (finding support for Section 2 violation
in substantial evidence of "recent unpleasant encounters”
‘between non-minority poll workers and minority voters).

35. Spanish-speaking voters in Berks County faced several
substantial barriers to casting an effective ballot prior to

of the preliminary injunction: English-only election
notices and materials; a dearth of bilingual poll officials;
and barriers to voters' ability to receive assistance from the
person of their choice.

36. The lack of minority poll officials alone is a serious
impediment to Hispanic voters gaining equal access to the
polls. In Harris, the court found that there was gross
underrepresentation of black persons among poll officials
across the state of Alabama, and that such

destepresentation substantially "impeded) and impair{ed]

to ensure that poll

Page 10

the access of black persons to the state political process" in
violation of Section 2. 593 F.Supp. at 137. The dearth of
minority poll workers was found to be an independent
Section 2 claim when accompanied by evidence of past or
present discrimination against the minority voters. See id.

37. The totality of the circumstances in this case
demonstrates that Defendants' practi and procedure:
result in an electoral system in which Hispanic and
Spanish-speaking voters have less opportunity than other
members of the electorate to participate in the electoral

process.

E. Federal Examiners

38. The Voting Rights Act expressly permits the Court to

appoint Federal examiners as a part of a final judgment.

Section 3(a), 42 1L.8.C. § 1973a(a), provides:
‘Whenever the Attomey General or an aggrieved person
institutes 3 proceeding under any statute to enforce the
voting of the f th and fifteenth
Amendment ... the court shall authorize the appointment
of Federal examiners by the Director of the Office of
Personnel Management in accordance with [section 1973d
of this title] to serve for such period of time ... as the court
*582 shall determine is appropriate to enforce the voting
guarantees of the fourteenth and fifteenth amendment ...
as part of any final judgment if the court finds that
violations of the fourteenth and fifteenth amendment
justifying equitable relief have occurred in such State or
subdivision.

39. The Director of the Office of Personnel Management,
when authorized by the Court to appoint a Federal examiner
pursuant to Section 3(a) of the Voting Rights Act of 1965,
as amended, 42 US.C. § 1973a(a), may assign federal
observers pursuant to Section 8 of the Voting Rights Act, 42
U.S.C. § 1973

40. Federal observers have the authority to enter and attend
any place where elections are administered, in accordance
with Section 6 of the Voting Rights Act, 42 U.S.C. § 19734,
and Section 8 of the Voting Rights Act, 42 U.S.C, § 1973f,
for the purpose of observing whether persons who are
entitled to vote are being permitted to vote, and to enter and
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attend at any place for tabulating the votes cast at any
election held in such subdivision for the purpose of
observing whether votes cast by persons entitled to vote are
being properly tabulated. 42 11.8.C. § 1973f.

F. Conclusion

41. The United States has demonstrated that Reading's
Hispanic voters have enjoyed less opportunity than other
voters to participate in the political process in past elections.
The harm suffered by Reading's Hispanic voters in past
elections will occur in future elections if Defendants follow
their past policies and practices. Berks County. 250
E.Supp2d at 541.

{13] 42. The impact of the discouragement of equal
participation in the democratic system cannot be redressed

by money or any other remedy and constitutes irreparable

harm. Id.

[14] 43. Defendants will not suffer irreparable harm if a
permanent injunction is issued. Any small additional
monetary expense to Defendants to conduct the election in

P
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demonstrates the need for a permanent injunction.

47. Judgment will be entered in favor of the United States
and against Defendants,

" ORDER

AND NOW, this 20th day of August, 2003, upon
consideration of Plaintiff's Motion for Permanent Injunction
and Entry of Final Judgment, all evidence in the record, the
parties’ stipulation that all evidence submitted in support of
the preliminary *583 injunction is submitted for purposes of
the Motion for Permanent Injunction, Defendants' waiver of
their right to a trial on the merits, and the interests of justice,
this Court enters this Order as a final judgment in the instant
action,

Accordingly, it is hereby ORDERED as follows:

1. Defendants Berks County, Pennsylvania; the Berks
County Commissioners; the Berks County Board of
Elections; Timothy A. Reiver; Mark C. Scott; Judith L.
Schwank; Mary Ann Campbell; Karen A. Rightmire; Jeffrey
L. Schmehl; Kurt Bellman; and their successors in office,

compliance with the Voting Rights Act is far ighed by
the important fondamental right involved in this case. Id;
see also Johnson v. Halifax County, 594 F.Supp. 161, 171
(EDN.C.1984) (administrative and financial burdens on
defendant not undue in light of irreparable harm caused by
unequal opportunity to participate in county election).

{13] 44. The public interest is served by entry of a
permanent injunction. Ordering Defendants to conduct
elections in compliance with the Voting Rights Act so that
all citizens may participate equally in the electoral process
serves the public interest by reinforcing the core principles
of our democracy. Berks County, 250 F.Supp.2d at 541
(citing . 8t 136).

45, A permanent injunction is warranted that prohibits

further use of English-only elections in the City of Reading;

and requires Defendants to comply with Sections 4(e), 208,

and 2 of the Voting Rights Act; and authorizes the
of Federal to serve through 2007.

‘PP

46. Defendants' knowledge of these violations and
reluctance to remedy them absent court orders further

are enjoined from conducting any further elections that fail
to comply with the Voting Rights Act of 1965, as amended,
specifically Sections 2, 4(e), and 208; and the guarantees of
the Fourteenth and Fifteenth Amendments to the United
States Constitution.

2. To enforce the voting guarantees of the Fourteenth and

Fifteenth amendments to the United States Constitution, the
Director of the Office of Personnel Management is
authorized to appoint Federal examiners in accordance with
section 42 U.S.C. § 1793d to serve through June 30, 2007,
in the City of Reading, County of Berks, Pennsylvania.
During the service of the examiner, the Director of the
Office of Personnel Management, at the request of the
Attorney General, may assign one or more persons, who
may be officers of the United States, to enter and observe
election and ballot tabulation procedures pursuant to Section
8 of the Voting Rights Act, 42 US.C. § 1973f and
Department of Justice personnel, including attorneys and
staff members, shall be permitted into the polling places for
the purpose of coordinating the work of the federal
observers. The United States shall give notice of its intent to
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monitor a particular election.

3. Defendants shall provide in English and Spanish all
written election-related materials, including the official
ballot, sample ballots, absentee and alternative ballots, voter
registration  applications, did qualification
information, notification of elections, polling place changes,
polling place signage, any voter information guides or
pamphlets provided by the county, voting instructions and
procedures at the polls, and other election materials used at
the polls, in every precinct in which registered Hispanic
voters constitute more than five percent of the registered
voters.

4. In each p t in which d Hi voters
constitute at least five percent of the registered voters,
Defendants shall appoint and assign at least one poll official
or interpreter bilingual in Spanish and English. In each
precinct in which registered Hispanic voters constitute 40
percent or more of the registered voters, Defendants shall
appoint at least two poll officials or interpreters bilingual in
Spanish and English.

5. Defendants are required to use all practicable means to
recruit, engage as temporary County employees, and train
persons to serve as bilingual poll officials or interpreters in
all elections in the City of Reéading. If necessary to recruit a
sufficient number of bilingual poll officials to satisfy the
requitements of this Order, Defendants shall utilize the
methods set forth in paragraph 10, infra.

6. Defendants shall train the bilingual poll officials,
including interpreters, in the lation of the entire ballot,
all election-related forms used in the polls on election day,
and the voting process (e.g. how to operate voting
machines) so that bilingual election officials will be able to

provide a full and accurate translation.

Page 12

requirements, background checks,
conditions of employment.

or other disparate

8. Defendants shall ensure that voters are permitted to have
assistance in voting, including assistance in the voting
booth, by a person of their choice as provided by 42 US.C,
§ 1973aa-6. The voter may choose anyone to provide
assistance as long as the assistor is not the voter’s employer
or union officer or agent of the voter's employer or union.
42 US.C. § 1973a2-6. The assistor will be permitted to
assist in all aspects of the voting process. Defendants shall
not construe 25 P.S. § 3058 to limit a voter's choice of
assistor or to prevent an assistor from assisting more than
one voter.

9. Defendants shall maintain at least two dedicated
telephone lines for use on election day answered in the
Spanish language by a trained bilingual employee and shall
provide adequate bilingual staffing on these telephone lines
throughout the day while polls are open. Poll workers shall
provide and/or post information in each polling place within
the City of Reading describing the availability of telephone
assistance.

10. Defendants shall publicize in Spanish and English prior
to the election the availability of bilingual election
materials, interpreters at the polling places, Spanish
1 lep} i by calling the dedicated
telephone lines as described in paragraph 9 above, and the
right of voters to bring their assistor of choice under the
allowances provided for in Section 208 of the Voting Rights
Act. Publicity methods shall include providing notices in
English and Spanish to the Spanish-language media,
Hispanic  community  organizations (e.g., voting

PR

or| senior citizen centers,
etc.), Hispanic elected officials, Hispanic candidates, and
the county election Director's website.

7. Bilingual poll officials shall be present in all desi; d
polling places for the standard time expected of an elected
or appointed poll official, i.e., twelve hours of the thirteen
hours that polls are open, thus *584 allowing one hour for
breaks. Bilingual poll officials shall be treated equally to
other elected and appointed poll officials in all other
respects and shall not be subject to additional application

11, Defendants' training of all poll officials shall include
making them aware that all eligible citizens have the right to
cast a ballot; making them aware and advising eligible
voters of the right of certain voters to have assistance in
Spanish by a person of their choice, including inside the
voting booth; and making them aware of their obligation to
comply with all other applicable provisions of the Voting
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Rights Act of 1965, including Section 11, 42 US.C. §
1973i.

12. Defendants shall assign one or two employees to act as
the Spanish Language Assistance Coordinator(s), for at least
three months prior to a federal, state, county, or municipal
election, including primary elections, to help carry out the
requirements of this Order. The Coordinator(s) shall be
bilingual in English and Spanish, and shall be trained in all
aspects of the election process by the Berks County Director
of Elections.

13. The Coordinator(s) and the Berks County Director of
Elections shall meet with representatives of the Hispanic
community at least one month prior to each election and
solicit their views on how to ensure the effectiveness of
bilingual assistance for Spanish speaking voters. While not
required to adopt any views or suggestions made in any
such meetings, the Coordinator and the Berks County
Director of Elections shall consider these views and/or
suggestions in good faith.

14, The responsible Coordinator(s) shall investigate all
allegations of poll worker hostility toward Hispanic and/or
Spanish speaking voters, and shall report the results of all
such investigations to the Berks County Board of Elections,
the Director of Elections, and counsel of record *585 for the
United States. Such hostile conduct shall include but is not
limited to occasions on which a poll worker has failed or
refused to permit any person to vote who is entitled to vote;
intimidated, threatened, coerced, or attempted to intimidate,
threaten or coerce any person for voting or attempting to
vote or any person for urging or aiding any person to vote or
attempting to vote. Copies of complaints and relevant
documentation shall be provided to the United States within
30 calendar days afier being received, and shall include the
complainant's name and contact information, language
spoken, nature of the request and complaint, and how the
matter was resolved.

15. At least ten calendar days before each federal, state,
county, and municipal election, including primary elections,
in the City of Reading, Defendants shall provide to counsel
for the United States: (a) the name and polling place of each
precinct designation; (b) the name and title of each poll
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official elected or appointed to serve at each polling place
(including identification of those who are bilingual in
English and Spanish); (c) a copy of the most recent voter
registration list on computer disk in a format to be agreed

* upon; and (d) a set of all written materials to be provided to

voters at the upcoming election. Within 30 calendar days
after each such election, Defendants shall provide to counsel
for the United States an updated report regarding anmy
changes in items (a)-(d) above that occurred at the election,
as well as copies of documents pertaining to the hiring and
training of bilingval poll officials in the preceding election.

16. This Order shall remain in effect through June 30, 2007.
Plaintiff may move the Court for good cause shown to
extend this Order.

17. The Court shall retain jurisdiction of this case to enter
further relief or such other orders as may be necessary for
the effectuation of the terms of this Order and to ensure
compliance with Sections 2, 3(a), 4(e), 11(a), 12(d) and 208
of the Voting Rights Act.

18. The Clerk shall enter final judgment in favor of Plaintiff
and against Defendants.
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United States District Court,
E.D. Pennsylvania.

The UNITED STATES of America, Plaintiff,
v.

BERKS COUNTY, PENNSYLVANIA; Berks
County Commnission; Berks County Board of
Elections; Timothy Reiver; Mark Scott; Judith
Schwank, in their official
capacities as members of the Board of Elections;
Kurt Bellman, in his official
capacity as Director of Elections, Defendants.

Civil Action No. 03-1030.
March 18, 2003.

United States brought action alleging that county's
election practices and procedures with regard to
limited-English proficient citizens of Puerto Rican
descent violated Voting Rights Act. On United States'
motion for preliminary injunction, the District Court,
Baylson, J., held that issuance of preliminary
injunction was warranted.

Motion granted.
West Headnotes

[1] Injunction €~>138.1
212k138.1

In ruling on motion for preliminary injunction, court
must consider: (1) likelihood that moving party will
prevail on merits; (2) extent to which moving party is
irreparably harmed; (3) extent to which non-moving
party will suffer irreparable harm if injunction is
issued; and (4) public interest.

[2] Injunction €147
212147

Moving party bears burden to prove that all elements
required for preliminary injunction are met.

[3] Elections €12(9.1)
144k12(9.1)

Tt was likely that United States would prevail on its
claim that county's use of English-only election
process violated § 4(e) of Voting Rights Act by
conditioning right to vote for county's sizeable Puerto
Rican community, many of whom attended schools in
Puerto Rico, on ability to read, write, and understand
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English, and thus United States was entitled to
preliminary injunction requiring county to provide
limited-English proficient United States citizens of
Puerto Rican descent in voting precincts where five
percent or more of registered voters were Hispanic
with election information and assistance necessary for
their effective participation in electoral process.
Voting Rights Act of 1965, § 4(e), as amended, 42
US.CA. § 1973b(e).

[4] Elections €12(9.1)
144K12(9.1)

It was likely that United States would prevail on its
claim that county's use of English-only election
process violated § 208 of Voting Rights Act by
failing to ensure that limited-English proficient voters
of Puerto Rican descent who were unable to read
ballot received voting assistance at polling place from
assistors of their choice, and thus United States was’
entitled to preliminary injunction requiring county to
provide assistance in voting precincts where five
percent or more of registered voters were Hispanic,
Voting Rights Act of 1965, § 208, as amended, 42
U.S.C.A. § 19732a-6.

[5] Elections &=12(9.1)
144K12(9.1)

It was likely that United States would prevail on its
claim that county’s use of English-only election
process violated § 2 of Voting Rights Act by failing
to provide language assistance to limited-English
proficient voters of Puerto Rican descent who were
unable "to read ballot and by failing to appoint
minority poll workers, and. thus United States was
entitled to preliminary injunction requiring county to
work with special master in preparing for primary
clection, in light of evidence that election officials
permitted poll workers to openly express hostility to
Hispanic voters, Hispanic voters were treated
differently and discriminated against at polling
places, and Hispanic residents in county were
severely underrepresented as poll workers. Voting
Rights Act of 1965, § 2, as amended, 42 US.CA. §
1973,

{6] Elections €=12(9.1)
144k12(9.1)

Holding of upcoming election in manner that will
violate Voting Rights Act constitutes -irreparable
harm to voters sufficient to support injunctive relief.
Voting Rights Act of 1965, § 2 et seq,, as amended,
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42U.8.CA. § 1973 et seq.

*526 Amy H. Nemko, Joseph D. Rich, Ralph F.
Boyd, Jr., United States Department of Justice,
‘Washington, DC, Patrick L. Meehan, United States
Attorney Office, Philadelphia, PA, for Plaintiff.

Gregory M. Harvey, Montgomery, McCracken,
‘Walker & Rhoads, Philadelphia, PA, for Defendants.

MEMORANDUM
BAYLSON, District Judge.
L Introduction
This action arises from the election practices and

procedures of Berks County, Pennsylvania, that
plaintiff the United States of America ("Plaintiff" or

"the Govermment") alleges violate the Voting Rights -

Act of 1965, as amended, 42 U.S.C. § 1973 et seq.,
and the guarantees of the Fourteenth and Fifteenth
Amendments to the United States Constitution. For
the reasons that follow, Plaintiffs Motion for
Preliminary Injunction will be granted.

Expansion of the right to vote has been steady: today
it often falls upon the courts to enforce the will of
Congress. As Alexis de Tocqueville perceptively
wrote in the 1830s, when the right to vote was highly
restricted: .
There is no more invariable rule in the history of
society: the further electoral rights are extended,
the greater is the need of extending them; for after
each concession the strength of the democracy
increases, and its demands increase with its
strength.
1 ALEXIS DE TOCQUEVILLE, DEMOCRACY
IN AMERICA 59 (1835).

At the heart of this case is Section 4(e) of the-Voting
Rights Act of 1965, 42 U.S.C. § 1973b(e), an act of
Congress which mandates protection of the voting
rights of non-English speaking United States citizens.
A substantial portion of the citizens of Berks County,
particularly the City of Reading, were born in Puerto
Rico and educated in Spanish-speaking schools.
Anyone born in Puerto Rico is automatically a United
States citizen, and has unrestricted migration rights

within the entire United States. Congress mandated

protection of their right to vote in a language other
than English if they are illiterate in English.

*527 Although there have been three prior judicial
decisions enforcing this law in cases brought by
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private parties, the United States acknowledges that
this is the first case it has filed under Section 4(¢).
However, that fact is legally irrelevant. This Court
has the obligation to follow Congress' mandates if the
facts warrant granting the relief which the
Government seeks.

Voting without understanding the ballot is like
attending a concert without being able to hear. Even
if the voter, illiterate in English, may be able.to
distinguish one candidate's last name from another,
the voter illiterate in English may not understand the
office for which the various candidates are running,
and surely cannot wunderstand the various
propositions, ranging from bond authorizations to
constitutional amendments. But the meaningful right
to vote extends beyond the immediate four corners of
the voting machine. Advertisements of the location of
polling places and sample official ballots are
meaningless if a large segment of the voters in a
particular precinct cannot read the material. Voting
officials who capnmot commumicate with Spanish-
speaking voters cannot discharge their duties. The
voters themselves may have difficulty establishing
their right to vote and to exercise their right to special
assistance at the polling place under Section 208 of
the Voting Rights Act, 42 U.S.C. § 1973a2-6.

IL. Background

On February 25, 2003, the Government filed a
Complaint seeking declaratory and injunctive relief
against defendants Berks County, Pemnsylvania;
Berks County Commission; Berks County Board of
Elections; Timothy Reiver; Mark Scott; Judith
Schwank, in their official capacities as members of
the Board of Elections; and Kurt Bellman, in his
official capacity as Director of Elections (collectively
"Defendants"). The filing of the Complaint was
prompted by a two-year investigation conducted by
the Department of Justice ("Department”) during
which Department employees monitored elections in
Berks County. Based on this investigation, the
Government found evidence of hostile and unequal
treatment of Hispanic and Spanish-speaking voters by
poll workers in the City of Reading.

The United States filed its Motion for Preliminary
Injunction on March 10, 2003, and Defendants filed a
verified response on March 11, 2003. The Court held
2 hearing on March 13, 2003 and has ‘expedited the
issuance of this Memorandum and Order so as to give
the parties as much time as possible to prepare for the
May 20, 2003 primary election. Counsel are to be
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commended for their diligence and cooperation in
this process.

Defendants, who conduct elections in the City of
Reading, have a municipal primary election
scheduled for May 20, 2003, and the Government
alleges that Defendants will continue to violate
federal law unless enjoined by the Court. The
Government requests that the Court preliminarily
enjoin Defendants from conducting further elections
in a manner that violates the Voting Rights Act until
the Court issues a final determination and order.

The following facts are taken from exhibits entered
into evidence by the Government without objection
by Defendants for the purposes of this Motion, a Joint
Stipulation of Facts, and the facts stated in
Defendants' verified response.

A. Hispanic Population and Language Ability

In the last ten years, the Hispanic population in
Berks County has more than *528 doubled. [FN1]
The vast majority of Hispanic citizens reside within
the city limits of Reading. (Tables QT-PL (Reading
City, PA), QT-PL (Berks Co., PA) (U.S. Census
2000), PL's Mot. Prelim. Inj.,, Exs. 1-2). Reading's
Hispanic population in 2000 was 30,302 persons,
constituting 37.3 percent of the total population. Id.
Ex. 1. The majority of the Hispanic population, 63
percent, or 19,054 persons, are United States citizens
of Puerto Rican descent. (Table PCT011005
(Reading City, PA) (U.S. Census 2000), PL's Mot,
Prelim. Inj., Ex. 3).

FN1. The parties have stipulated that Berks County
does not meet the requirements of Section 203 of the
Voting Rights Act, 42 U.S.C. § 1973aa-1a. (Joint
Stipulation of Facts § 49). Under Section 203, any
state or political subdivision in which U.S. Census
data shows more than five percent of its eligible
voting " population belongs to a single language
minority and in which the illiteracy rate exceeds the
national average, must provide all voting notices,
forms, instructions, assistance, or other materials and
Dballots in the applicable minority language.

The 2000 Census also indicates that about half of
Reading's Puerto Rican population is first generation,
born in Puerto Rico. (Table PCT63H (Reading City,
PA) (U.S. Census 2000), PL's Mot. Prelim. Inj., Ex.
4). Many of these persons were educated in Puerto
Rico, where the primary ‘language of classroom
instruction is Spanish, The Puerto Rico Department
of Education has promulgated regulations that specify
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that the language of classroom instruction will be
Spanish, the verpacular language of the
Commonwealth of Puerto Rico. (Dept. of Educ. of
Puerto Rico, General Regulations of Students, Art.
10, § 3.2, PL's Mot. Prelim. Inj., Ex. 5).

Almost one-third of Reading's Hispanic citizens do’
not speak English sufficiently well to participate in
the electoral process. The 2000 Census indicates that
23,214 Reading residents over age five speak Spanish
at bome, and of those, 10,929 speak English "less
than very well” (Table DP-2 (Reading City, PA)
(U.S. Census 2000), PL's Mot. Prelim. Inj., Ex. 6).
This limited- English proficient group constitutes
nearly 15 percent of the total Reading population of
persons over age five. Id.

The Government has analyzed registered voter lists
for persons with Spanish surnames for the year 2001
for precincts in the City of Reading. Based on this’
analysis, the Government has determined that 45 of
48 polling places in Reading contain more than five
percent Hispanic registered voters. (Joint Stipulation
of Facts § 21). In addition, 18 polling places contain
at least 30 percent Hispanic registered voters, and 12
contain over 40 percent Hispanic registered voters.
Id.

Finally, substantial evidence exists to demonstrate
that Hispanics in Reading suffer from significant
socioeconomic inequality, which is ordinarily linked
to lower literacy rates, unmequal educational
opportunities, and depressed participation in the
political process: In 1999 dollars, Hispanics in
Reading had a per capita income of only $8,077; less
than half the per capita income of whites, who earned
$17,317. (Tables PL1S7H, PLI57I (U.S. Census
2000), P1's Mot. Prelim. Inj., Exs. 7-8). According
to the 2000 Census, a very high level, 40.6 percent, of
Reading's Hispanic citizens live below the poverty
line, compared to 13.9 percent of whites. (Table
PL159H, PL159I (U.S. Census 2000), Pl's Mot.
Prelim. Inj., Exs. 9-10). With regard to education,
the Census indicates that 58 percent of Hispanics in
Reading age 25 or older have not graduated from
high school, while only 29 percent of whites have
failed to achieve this level of education. (Table
PL148H, PL148I (U.S. Census 2000), P1's ¥529 Mot.
Prelim. Inj, Exs. 11-12). - Finally, the Census
indicates that Hispanics in Reading suffer
unemployment at twice the rate of whites (7.8 percent
compared to 3.4 percent). (Table PL150H, PL150I
(U.S. Census 2000), PL's Mot. Prelim. Inj., Exs.
13-14).
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B. Berks County Election Practices

1. Hostile and Disparate Treatment of Hispanic
and Spanish-Speaking Voters

In the course of monitoring elections in Berks
County over the past two years, the Government
found substantial evidence of hostile and unequal
treatment of Hispanic and Spanish-speaking voters by
poll workers in Reading. Poll workers turned away
Hispanic voters because they could not understand
their pames, or refused to "deal" with Hispanic
surnames. (Lee Decl. f 9-10; Negron Decl. §f
10-11, 14-15, Pl's Mot. Prelim. Inj., Bxs. 15-16).
Poll workers made hostile statements about Hispanic
voters attempting to exercise their right to vote in the
presence of other voters, such as "This is the U.S.A.-
Hispanics should not be allowed to have two last
names. They should learn to speak the language and
we should make them take only one last name." (Lee
Decl. §9, PL's Mot. Prelim. Inj., Bx. 15); and "They
can't speak, they can't read, and they come in to vote."
(Elkin Decl. § 10, PL's Mot. Prelim. Inj., Bx. 17).
Poll workers made discriminatory statements
concermning Hispanics to Department personnel
monitoring the polls, such as "No Hispanics wake up
before 9:30 am." and so would not come to the
polling place until later in the day. (Caro-Lopez
Decl. § 9, PL's Mot. Prelim, Inj., Ex. 18).

Poll workers placed burdens on Hispanic voters that
are not imposed on white voters. They demanded
photo identification from Hispanic voters, even
though that is not required under Pennsylvania law.
(Rodriguez Decl. | 10; Luna Decl. § 9, PL's Mot.
Prelim. Inj., Exs. 19-20). Poll workers required only
Hispanic voters to verify their addresses and told
Department staff they did so because Hispanics
“move a lot within the housing project." (Lee Decl. §
11, PL's Mot. Prelim. Inj., Ex. 15).

Hispanic voters have stated that this hostilé attitude
and rude treatment makes them uncomfortable and
intimidated in the polling place, and discourages them
from voting. (Martinez Decl. 11, P1's Mot. Prelim.
Inj., Bx. 21). The aforementioned declarants are a
representative sample of Hispanic citizens in Reading
who have endured similar treatment. [FN2] '

FN2. The Government claims that it is aware of
many people who have been treated in a hostile
manner, based on its ongoing investigation and
newspaper accounts. See, e.g., Merav Bushlin,
Beyond the Ballot Baitle: Latino Yoters Complain of
Discrimination at Berks Polls, READING EAGLE,
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Jan. 5, 2003, at Al. (PL's Mot. Prelim. Inj., Ex. 22).
The Government asserts that it will be prepared after
discovery to present additional evidence ii
Hispanic voters who have experienced hostile
treatment at the polls and the adverse effect this
treatrnent had on their right to vote.

2. Lack of Bilingual Poll Workers

Despite knowledge of the large commumity of
Hispanic citizens and limited- English proficient
voters, Defendants do not recruit, appoint, train, or
maintain a pool of Hispanic poll workers or poll
workers with Spanish-language skills. [FN3] (Joint

* Stipulation *530 of Facts § 32). To determine the

percentage of Hispanic poll workers, the Government
analyzed Berks County's poll worker lists for persons
with Spanish surnames for the years 1998 through
2001 for precincts in the City of Reading. Based on
this analysis, the Government has determined that an
extremely low number of Spanish-surnamed poll
workers serve at Reading polling places. In
November 1998, six out of 226 total poll workers, or
2.7 percent, had Spanish surnames; in November
1999, three out of 226 total poll workers, or 1.3
percent, were Spanish-surnamed; in November 2000,
nine out of 233 poll workers, or 4.3 percent, had
Spanish sumames; in May 2001, 10 out of 237 poll
workers, or 4.2 percent, were Spanish-surnamed.
(Joint Stipulation of Facts §{ 22-25). This averages
to approximately three percent of poll workers in
Reading precincts with Spanish surnames, compared
to a voting-age population that is over 30 percent

" Hispanic. Id. q 8. The lack of bilingual ability has led

some poll workers to recognize that they cannot
effectively commumicate with limited-English
proficient voters. (Martinez Decl. ] 9, Pl's Mot
Prelim. Inj., Ex. 21).

FN3. Although the Election Judge, Majority
Inspector, and Minority Inspector are elected
positions under Pennsylvania law, Defendant Berks
County Board of Elections has the authority to
appoint clerks and machine operators, and to fill
vacancies if the elected positions are not filled. 25
Pa. Cons.Stat. Ann. §§ 2674-2675.

3. Lack of Bilingual Materials

Defendants provide bilingual voter registration
forms; 395 of the 407 voting machines used in
Reading have some bilingual instructions on machine
operation inside the voting machines.  (Joint
Stipulation of Facts §f 26-27). Otherwise,
Defendants refuse to provide bilingual written
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election-related materials, including the ballot, . The
following are all printed exclusively in English: signs
inside and outside the polling places and voting
booths; sample ballots posted inside the polling
places; posters instructing voters how to use the
electronic voting machines before voting; the text of
referenda and charter amendments on the ballot
posted in the polling places for voters to view before
voting; the elector's affidavit where challenged voters
affirm their eligibility to vote; and the declaration of
assistance, where voters declare that they need
assistance in marking their ballots or operating the
voting machines. (Pl's Mot. Prelim. Inj., Exs.
23-28).

The impact of the lack of bilingual materials and poll

232

workers on limited-English proficient voters is ~

severe. Many limited-English proficient voters are
unable to read these English-only materials. When a
voter who was born in Puerto Rico and who speaks
little English entered the voting booth on November
5, 2002, she was unable to read the English-language
ballot, and simply "pushed all kinds of buttons" on
the machine, and in the end was "not sure who [she]
voted for." (Rodriguez Decl. { 14, P1's Mot. Prelim.
Tnj., Bx. 19).

4. Denial of Assistor of Choice

Due to the lack of bilingual materials and assistance
available at the polling places, many voters attempt to
bring bilingual friends or family members to the
polling places to assist them. Jd. § 8; Pazmino Decl.
4 11; Maldonado Decl. 1{ 9-11; Luna Decl. §§
10-11, PL's Mot. Prelim. Inj.,, Exs. 19, 29-30, 20.
However, in certain instances, poll workers have not
permitted voters to bring their assistors of choice with
them. (Rodriguez Decl. § 13; Maldonado Decl. ] 11;
Luna Decl. § 12, PL's Mot. Prelim. Inj., Exs. 19, 30,
20). One voter had accompanied to the polling place

her elderly mother, who was born in Puerto Rico and .

speaks little English, and attempted to enter the
voting booth to assist her, but was told by a poll
worker *531 that she could not enter the booth.
{Luna Decl. { 12, PL's Mot. Prelim. Inj., Ex. 20).

Another voter attempted to assist his brother, who
had recently moved to Reading from Puerto Rico, and
who did not speak much English, when poll workers
told him that he could not assist. (Maldonado Decl. §
11, PL's Mot. Prelim. Inj, Ex. 30). The man
repeatedly asked his brother in Spanish what to do,
and was upset when his English-speaking brother was
not allowed to help him. Jd. §12.
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Lujs Pazmino is the president of the Reading
Housing Authority Resident Council at the Qakbrook
Housing Project, and in that capacity, he often drives
residents to the polls on election day and helps those
who are limited-English proficient once inside.
(Pazmino Decl. § 7, PL's Mot. Prelim. Inj,, Ex. 29).
On November 5, 2002, he attempted to translate for
some of his residents, and was physically pushed by
the election judge who told him, "Vou're not
supposed to be here." Id. §{ 8, 13.

5. County Officials’ Knowledge and Refusal to
Remedy

The Government has brought various examples of
the above facts, and others, to the attention of
Defendants several times over the course of its
ongoing two- year investigation.. Department staff
members monitored four elections: May 15, 2001;
November 6, 2001; May 21, 2002; and November 5,

-2002. After monitoring these elections, Department

attorneys contacted the named Defendants before and
after each election to inform them of the election
practices and procedures that raised their concerns.
(Letter to Defs. on October 22, 2001, PlL's Mot.
Prelim. Inj., Ex. 31). -

The Government also is aware that Reading residents

have communicated similar concerns to Defendants
as early as 1999. (Zayas Decl, Pl's Mot. Prelim.
Inj,, Ex. 32). Numerous articles have appeared in
local newspapers outlining Hispanic residents'
concerns about equal treatment at the polls. [FN4]
Hispanic residents also have raised concerns in
county council meetings.

FN4. See, e.g., Dan Kelly, Berks ro Fight Order to
Help Latino Voters, READING EAGLE, Dec. 20,
2002, at Al; George Strawley, Berks County to
Devise Spanish-language Ballot, PATRIOT-NEWS,
Oct. 14, 2001. (PL's Mot. Prelim. Inj., Exs. 33-34).

XIL Legal Standard and Jurisdiction

[1][2] In ruling om a motion for a preliminary
injunction, the Court must consider the following four
factors: (1) the likelihood that the moving party will
prevail on the merits; (2) the extent to which the
moving party is irreparably harmed; (3) the extent to
which the non-moving party will suffer irreparable
harm if the injunction is issued; and (4) the public
interest. AT & T Co. v. Winback and Conserve
Program, Inc., 42 F.3d 1421, 1427 (3d Cir.1994),

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works



250 F.Supp.2d 525
(Cite as: 250 F.Supp.2d 525, *531)

cert. denied, 514 U.S. 1103, 115 S.Ct. 1838, 131
L.Ed.2d 757 (1995). Issuing a preliminary injunction
is an " 'extraordinary remedy' and should be restricted
to 'limited circur ' M v. Quaker
Farms, LP, No. CIV.A.00-2285, 2000 WL-1801853,
at *1 (E.D.Pa. Dec.8, 2000) (quoting Instant Air
Freight Co. v. C.F. Air Freight, Inc., 882 F.2d 797,
800 (3d Cir.1989)). A district court should endeavor
to balance these four factors to determine whether an
injunction should issue. See BP Chemicals Ltd. v.
Formosa Chemical & Fibre Corp., 229 F.3d 254, 263
(3d Cir.2000). All four factors must weigh in favor
of granting the preliminary injunction. See Pappan
Enter., Inc. v. Hardee's Food Sys., Inc., 143 F.3d
800, 803 (3d Cir.1998). The moving party clearly
bears *532 the burden to prove that all elements
required for a preliminary injunction are met. See
Adams v. Freedom Forge Corp., 204 F.3d 475, 486
(3d Cir.2000).

The Court has jurisdiction pursuant to 28 U.S.C. §
1345, as this action was commenced by the United
States, and pursuant to 42 U.S.C. § 1973j(f) as the
action concerns an alleged deprivation or attempted
deprivation of secured rights. Venue is appropriate
under 28 U.S.C. § 1391.

IV. Summary of Issues ’
A. Government's Arguments

The Government has brought claims under Sections
4(e), 208, and 2 of the Voting Rights Act of 1965, as
amended, 42 US.C. §§ 1973b(e), 1973aa-6, and
1973,
procedures, discussed in Part ILB, supra, form the
factual basis for these alleged violations.

1. Section 4(e)

Section 4(e) of the Voting Rights Act, 42 US.C. §
1973b(e), states:
(1) Congress hereby declares that to secure the
rights under the fourteenth amendment of persons
educated in American-flag schools in which the
predominant classroom language was other than
English, it is necessary to prohibit the States from

conditioning the right to vote of such persons on.

ability to read, write, understand, or interpret any
matter in the English language.
(2) No person who demonstrates that he has

successfully completed the sixth primary grade -

[FNS5] in a public school in, or a private school
accredited by, any State or territory, the District of

The Berks County election practices and
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Columbia, or the Commonwealth of Puerto Rico in
which the predominant classroom language was
other than English, shall be. denied the right to vote
in any Federal, State, or local election because of
his inability to read, write, understand, or interpret
any matter in the English language, except that in
States in which State law provides that a different
level of education is presumptive of literacy, he
shall demonstrate that he has successfully
completed an equivalent level of education in a
public school in, or a private school accredited by,
any State or territory, the District of Columbia, or
the Commonwealth of Puerto Rico in which the
predominant classroom language was other than

English.

FNS. In 1970, Congress amended the Voting Rights
Act to prohibit all states from using any literacy tests
for a period of five years. 42 U.S.C. § 1973a(e).
The 1970 provision was' upheld in Oregon v.
Mitchell, 400 U.S. 112, 91 §.Ct. 260, 27 L.Ed.2d
272 (1970). As a result of the 1970 amendment, the
sixth-grade education requirement in Section 4({g)
‘was eliminated. '

The Government alleges that Defendants knowingly
conduct English-only elections and fail to provide
limited-English proficient United States citizens of
Puerto Rican descent with election information and
assistance necessary for their effective participation
in the electoral process. (Pl's Compl. § 27). The
Government asserts that Defendants' conduct violates
Section 4(e) by conditioning the right to vote of
United States citizens educated in American- flag
schools in Puerto Rico, where Spanish is the
predominant language, on such persons' ability to
read, write, understand, or interpret any matter in
English, and unless enjoined, such conduct will
continue. Jd. g 27-28.

2, Section 208

Section 208 of the' Voting Rights Act, 42 US.C. §

1973aa-6, states:
*533 Any voter who requires assistance to vote by
reason of blindness, disability, or inability to. read
or write may be given assistance by a person of the
voter's choice, other than the voter's employer or
agent of that employer or officer or agent of the
voter's union.

The Government claims that Defendants have
violated Section 208 by failing to ensure that voters
who are unable to read the ballot receive voting
assistance at the polling place from assistors of their
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choice, and unless enjoined, such conduct will
continue. (PL's Compl. 1 23-24).

3. Section 2

Section 2 of the Voting Rights Act, 42 U.S.C. § 1973°

, states:
(2) No voting qualification or prerequisite to voting
or standard, practice, or procedure shall be imposed
or applied by any State or political subdivision in 2
manner which results in a denial or abridgement of
the right of any citizen of the United States to vote
on account of race or color, or in contravention of
the guarantees set forth in section 1973b(f)(2) of
this title, as provided in subsection (b) of this
section.
(b) A violation of subsection (a) of this section is
established if, based on the totality of the
circumstances, it is shown that the political
processes leading to nomination or election in the
State or political subdivision are not equally open to
participation by members of a class of citizens
protected by subsection (a) of this section in that its
members have less opportunity than other members
of . the electorate to participate in the political
process and to elect representatives of their choice.
The extent to which members of a protected class
have been elected to office in the State or political
subdivision is one circumstance which may be
considered: Provided, That nothing in this section
establishes a right to have members of a protected
class elected in numbers equal to their proportion in
the population.

Finally, the Government contends that Defendants'
election policies and practices violate Section 2
because the "totality of the circumstances” of
Defendants' actions has denied limited-English
proficient FHispanic voters the opportunity to
participate effectively in the electoral process on an
equal basis with other members of the electorate, and
unless enjoined, such conduct will continue. (PL's
Compl. §§ 19-20).

B. Defendants’ Arguments
Defendants assert that the Government fails to
establish a probability that it will prevail on the merits
under any section of the Voting Rights Act.

1. Section 4(e)

Defendants argue that the principal cases upon which
the Government relies for its Section 4(e) claims,
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discussed in Part V.A.1, infra, are overreaching and
distinguishable from the instant case. (Defs.' Mem.
Resp. PL's Mot. Preliro. Inj. at 14). They assert that
“there is no contested judicial decision in which a
court has granted the sweeping relief sought by the
Government in this case." Id. at 13-14.

2. Section 208

Defendants assert that they are fully compliant with
Section 208 because they gave forms for assistance
and instructions to all polling place officers at the
November 5, 2002 election, including an official
form called "Declaration of Assistance" that stated:
Any elector who is entitled to receive assistance in
voting shall be permitted by the judge of election to
select a person *534 of the elector's choice to enter
the voting compartment or voting machine booth
with him/her to assist him/her in voting. Exceptions
are that the elector's employer or an agent of the
employer or an officer or agent of the elector's
union shall not be eligible to assist the elector.
(Defs.! Mem. Opp. PL's Mot. Prelim. Inj. at 11).

Defendants assert that poll officials were also given a:
form called "Important Changes for this Election”
that stated: :

1. Declaration of Assistance can be taken at polls
for electors requiring assistance and does not have
"ATV" marked on the Poll Book, assistance may be.
provided by anyone at the elector's choosing expect
[sic] the elector's employer or an agent of the
employer or an officer or agent of the elector's
union, or a candidate. Assistant NEED NOT be
from the same voting precinct, but assistant's name
must be recorded on list provided.

Id. at 12 (emphasis in original).

Defendants also assert that they provided a form for
declaration of assistance to be used if the "elector
does not have anything marked in the disability
column of the voter book" and which explicitly
referred to the "nature of disability, including
illiteracy” to be declared at the polling place, and that
the form included the same definition under federal
law of persons able to render assistance. Id. All of
these forms were printed exclusively in English.
(Joint Stipulation of Facts § 26).

3. Section 2
Defendants contend that they have not violated

Section 2 because Hispanic citizens, including
limited-English proficient Hispanic citizens, have
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participated in the political process and have cast
votes "that have eclected representatives of their
choice.” [FN6] (Defs.' Mem. Opp. PL's Mot. Prelim.
Inj. at 4). They assert that they have "already
provided Spanish- language instructions at the two
most important parts of the election process— voter
registration and voting machine balloting." Id. at 5.
Of the 407 voting machines used in Berks County,
395, including all of the voting machines designated
for polling places in Reading, have instructions in
English and Spanish pertaining only to machine
operation inside the voting machine.  (Joint
Stipulation of Facts § 26; Defs.' Ex. 1). Voter
registration forms are available from the County
Elections Services office upon request in either
English or Spanish. (Joint Stipulation of Facts § 27).
Additionally,*535 Defendants point out that they
have accepted a computerized voter registration
system ("SURE") that will generate correspondence
and notices to voters in English and Spanish, (Defs.'
Mem. Opp. Pl's Mot. Prelim. Inj. at 6). Defendants
expect the SURE system, which they have not yet
implemented, to be operational by September 2003
and to run parallel to the existing system for the
November 2003 election. (Joint Stipulation of Facts

127).

FNG. Defendants list the following Hispanic citizens
of Reading elected to various positions in recent
years:

(i) Angel F. Figuerca, of Puerto Rican descent,
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nominated in a contested primary election and .

elected in a contested November election to Reading

City Council, 1st District, in 2001;

(if) Alicia Montoya, nominated by both major parties

and elected to the Reading School Board, at large
" (Citywide) in 2001;

(iif) Nytza Santiago, an incumbent member of the

Reading School Board by appointment by that Board

to fill a vacancy, and previously elected to one term

of the Reading School Board at a prior election;

(iv) Aixa Hernandez elected as Judge of Election for

Reading Precinct 3-1 (Third Ward, First Precinet) in

‘November 2001;

(v) Ruth D. Herrera elected as Majority Inspector for

Reading Precinct 1-1 (First Ward, First Precinct) in

November 2001;

(vi) Jose A. Diaz elected as PA State Constable for

Reading First Ward in November 1997;

(vii) Adalberto Rivera elected as PA State Constable

for Reading Fifth Ward in November 1997;

(viii) Andres Ortiz elected as PA State Constable for

Reading Sixth Ward in Novernber 1997

(Defs.! Mem. Opp. Pl.'s Mot. Prelim. Inj. at 4-5).

Defendants further claim that the Government has
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provided "equivocal" evidence that Hispanic voters
with limited English proficiency have been tumed
away and not allowed to cast a ballot. (Defs.' Mem.
Opp. PL's Mot. Prelim. Inj. at 10).

V. Plaintiff Has Satisfied the Requirements for a
Preliminary Injunction

The Court, relying on the relevant statutes, case law,
the parties’ briefs, and the evidence introduced at the
evidentiary hearing, finds that the Government has
met its burden for the jssuance of a preliminary
injunction.

A. Likelihood of Success on the Merits
1. Section 4(e)

Federal courts, including this Court, have broadly
interpreted Section 4(e) to prohibit both the explicit
conditioning of the right to vote on the ability to
speak English and the conduct of English-only
elections. See Arroyo v. Tucker, 372 F.Supp. 764,
766 (E.D.Pa.1974) (Lord, C.1.); Torres v. Sachs, 381
F.Supp. 309 (S.D.N.Y.1974) (Stewart, I.); PROPA v.
Kusper, 350 F.Supp. 606 (N.D.IIL1972), aff'd, 450
F.2d 575 (7th Cir.1973). See also Katzenbach v.
Morgan, 384 U.S. 641, 645, 86 S.Ct. 1717, 16
L.Ed.2d 828 (1966) (upholding constitutionality of

‘Section 4(e)).

Since 1917, persons born in Puerto Rico have been
citizens of the United States ipso jure. Arroyo, 372
F.Supp. at 766 (citing 8 U.S.C. § 1402), As United
States citizens, Puerto Ricans are entitled to
unrestricted migration to the mainland states. Jd.
Although Puerto Rico maintains both English and
Spanish as official languages, Spanish is the primary
language spoken by Puerto Ricans and used in
American-flag schools in Puerto Rico. (Dept. of
Educ. of Puerto Rico, General Regulations of
Students, Axt. III, § 3.2, PL's Mot. Prelim. Inj.,, Ex.
5). Unlike naturalized citizens, who must
demonstrate a facility with English to gain
citizenship, Puerto Ricans residing in the United
States need not speak or read Englishi to exercise the
full benefits of citizenship. PROPA, 350 F.Supp. at
609. As a result, "thousands of Puerto Ricans have
come to live in New York, Chicago, and other urban
areas; they are eligible, as residents and U.S.
citizens, to vote in elections conducted in a language
many of them do not understand.” PROP4, 490 F.2d
at 578.
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This case is similar to 4rroyo, which was brought by

private plaintiffs in Philadelphia nearly 30 years. In
Arroyo, two Puerto Rican citizens, on behalf of the
class of Puerto Rican citizens living in Philadelphia,
brought a Section 4(e) action to compel Philadelphia
County Commissioners to prepare all written election
materials in English and Spanish, and to provide
bilingual personrel at all polling places falling within
a 1970 Census tract containing five percent or more
persons of Puerto Rican birth or parentage. 372
F.Supp. at 765.

The Court granted preliminary injunctive relief and
issued an order on October 12, 1973, eight days after
the complaint was filed, "to insure that Puerto Rican
voters will be able to fully and effectively *536
participate in the forthcoming November 6, 1973
elections in the City of Philadelphia." Arroyo v.
Tucker, No. 73-2247 (E.D.Pa. Oct.12, 1973) (order
granting preliminary injunction) (Pl's Mot. Prelim.
Inj., Ex. 36). The order required the city defendants
to provide Spanish translations of election materials
at every polling place in the City of Philadelphia; to
staff bilingual personnel at all polling places in
Philadelphia Census tracts containing five percent or
more persons of Puerto Rican birth or parentage; and
to affix Spanish translations of all propositions,
amendments, and retention of judges appearing on the
ballot in each voting booth in all election districts in
Philadelphia containing one or more residents of
Puerto Rican birth or parentage. Id.

The Court later granted the plaintiffs' motion for
summary judgment based on the following facts, all
of which are present in the instant case: the plaintiffs’
were United States citizens of Puerto Rican birth
residing in the City of Philadelphia; such citizens
were eligible to vote but did not read, write, or
comprehend English; English was the sole language
in which Philadelphia conducted its election process;
and the plaintiffs' affidavits demonstrated that they

236

were unable to participate in the electoral process -

unless they received assistance in Spanish. Arroyo,
372 F.Supp. at 767-68.

Chief Judge Lord found that:
[T]he ‘right to vote' means more than the mechanics
of marking a ballot or pulling a lever. Here,
plaintiffs cannot cast an 'informed' or 'effective’ vote
without demonstrating an ability to comprehend the
registration and election forms and the ballot itself.
The English-only eléction materials therefore
constitute a device 'conditioning the right to vote' of
plaintiffs on their ability to 'read, write, understand,
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or interpret any matter in the English language.'
Such an election process cannot withstand scrutiny
under the Voting Rights Act.
Id. at 767 (footnote omitted).

Arroyo followed several other decisions with similar
facts. In Torres, limited-English proficient Puerto
Rican citizens living in New York City brought a
class action pursuant to Section 4(e) challenging the
defendants' English-only elections. 381 F.Supp. at
311, The United States District Court for the
Southern District of New York entered a preliminary
injunction on September 6, 1973 concerning the
November 6, 1973 election, by which the city
defendant was ordered to conduct all elections on
bilingual ballots and seek to provide bilingual poll
workers for all election precincts having at least five
percent Spanish-speaking voters. [d. Judge Stewart
later granted summary judgment for the plaintiffs,
finding "New York City's past English-only election
system constitutes a condition on the plaintiffs' right
to vote based on their ability to 'read, write,
understand, or interpret any matter in the English
language' as presently proscribed by Section 4(e) and
the 1970 Voting Rights Amendment." Id. at 312.

In PROP4, the plaintiffs were four limited-English
proficient United States citizens who were educated
in Puerto Rico, resided in Chicago, and who were
registered and entitled to vote. 350 F.Supp. at 608.
The defendant, the City of Chicago, was planning to
conduct an English-only election for the November 7,
1972 general election. Id. After the class action
complaint was filed, the defendants announced that
certain election materials would be printed in
Spanish, and that bilingual election judges would be
assigned where needed, but that these actions were
voluntary rather than obligatory under federal law.
Id. The United States District Court for *537 the
Northern District of Illinois granted the plaintiffs'
motion for a preliminary 'injunction, finding that
Section 4(e) required that persons in the plaintiffs'
class be permitted to vote, and that "[i]f voting
instructions and ballots or ballot labels are printed
only in English, the ability of the citizen who
understands only Spanish to vote effectively is
seriously impaired." Id. at 610. The Seventh Circuit
affirmed the district court's decision, noting that a
"Spanish-speaking Puerto Rican is entitled to
assistance in the language he can read or understand."
490 F.2d at 575,

Defendants argue that the above cases all can be
distinguished from the instant case. They claim
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Arroyo is distinguishable because in that case the
Philadelphia Board of Elections failed to file an
answer to the plaintiff's complaint or submit any
papers in opposition to the private plaintiffs' motions
for a preliminary injunction and class certification.
(Defs.' Mem. Opp. PLs' Mot. Prelim. Inj. at 14).

Defendants assert that the decision in Torres, like
Arroyo, resulted from an acquiescent Board of
Elections that had earlier resolved to provide
bilingual ballots and Spanish-speaking inspectors in
election districts having at least five percent Spanish-
speaking voters, and that the defendants only opposed
summary judgment on the grounds that the relief
sought was moot. [FN7] Id. at 14-15. Defendants
also point out that Arroyo and Torres "were decided
on percentage-of-voter grounds that Congress later
adopted as Section 203 of the Voting Rights Act in
1975, but with criteria that both side[s] in the instant
case agree do not apply to Berks County." Id. at 15.

FN7. Judge Stewart noted:
The fact that the defendants have resolved to take
some steps in the direction of giving Spanish-
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speaking citizens an effective vote is an inadequate .

assurance for such a fundamental right in a free
society. It is also significant that the defendants took
no step to provide election assistance in Spanish
prior to this Court's orders ... and prior to the
commencément of this action on September 12,

1973.
Torres v. Sachs, 381 F.Supp. 309, 312-13
(SDN.Y.1974).

Defendants note that in PROPA the defendants in
that case, during conferences, agreed to take actions
sought by the plaintiffs to assist Spanish- speaking
voters but refused to enter into a formal agreement to
that effect, which led to the court's order requiring the
defendants to honor their promises to the plaintiffs
and the court. Id. Defendants note that the Seventh
Circuit affirmed the lower court's decision but only
required the defendants to use "reasonable efforts"
concerning the appointment of judges of election. Jd.

The Court rejects Defendants’ efforts to distinguish
these three cases. All three, despite some procedural
anomalies, speak with a united and consistent voice in
upholding and enforcing the provisions of Section
4(e). The Court considers them as persuasive a
precedent for finding that the Government will likely
succeed on the merits of its claim.

Defendants suggest that granting injunctive relief to
the Government would be an expansive interpretation
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of Section 4(e) and could lead to the eventual result
that bilingual ballots and voting materials be provided
in every voting precinct in the country with even a
single limited-English proficient voter of Puerto
Rican descent, educated in Spanish in an American-
flag school in Puerto Rico. However, that argument is
belied by the fact that the Government only seeks
injunctive relief in 45 of the 48 voting precincts in
Reading where five percent or more of the registered
voters are Hispanic. Although it is unlikely *538 that
Defendants' envisioned scenario would occur, the
Government does have wide discretion to bring test
cases and enforce federal statutes in any jurisdiction it
believes to be in violation of federal law. The instant
action is not frivolous or de minimus, and the Court is
guided by the plain language of Section 4(e). See,
e.g., United States v. Knox, 32 F.3d 733, 744 (3d
Cir.1994). The Court finds the statutory language to
be clear, and therefore the words must be interpreted
in accordance with their ordinary meaning. See id.
As the Supreme Court has explained, when
confronted with a statute which is unambiguous on its
face, courts "ordinarily do not look to legislative
history as a guide to its meaning." Tennessee Valley
Authority v. Hill, 437 U.S. 153, 185 n. 29, 98 S.Ct.
2279, 57 L.Ed.2d 117 (1978).

[3] The court finds it is likely that the Government
will prevail on its claim that Defendants' use of an
English-only election process violates Section 4(e) by
conditioning the right to vote for Reading's sizeable
Puerto Rican community, many of whom attended
schools in Puerto Rico, on the ability to read, write,
and understand English.

2. Section 208

The Government has presented evidence showing
that Spanish-speaking voters in Reading who are
unable or have limited ability to read or write English
often bring a friend or family member with them to
the polling place to assist them. In numerous
instances, as discussed in Part ILB.4, supra, poll
workers have told limited-English proficient voters
that their friend or family member may not
accompany them inside the voting booth. One
limited-English proficient voter, who wanted her
husband to assist her, was told by a poll worker that
he could not help her because only one person was
allowed in the booth, but the same poll worker did
not stop four elderly white women from entering one
voting booth together. (Rodriguez Decl. §f 12-13,
PL's Mot. Prelim. Inj., Ex. 19). When voters are
denied the right to bring their assistor of choice into
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the voting booth, they feel uncomfortable with the
process, do not understand the ballot, and cannot cast
a meaningful vote. -

Although the Court expressed some concern at the
hearing about the use of Section 208 as a pretext for
illegal assistance, the Court has no basis to assume
that illegal assistance will take place, and must give
deference to the provisions of Section 208. The
elected polling officials must adhere to Section 208,
but have discretion to prevent what would otherwise
be illegal assistance.

[4] The Government is likely to prevail on its claim
that Defendants' conduct violates Section 208.

3, Section 2

Section 2 ensures that minority voters are free from
any election practice "which operate[s], designedly
or otherwise" to deny them the same opportunity to
participate in all phases of the political process as
citizens. S.Rep. No. 97-417, at 28 (1982, U.S.Code
Cong. & AdminNews 1982, pp. 177, 205). The
critical question in a Section 2 claim is "whether the
use of a contested electoral practice or structure
results in members of a protected group having less
opportunity than other members of the electorate to
participate in the political process and ‘to elect
representatives of their choice." Thornburg v.
Gingles, 478 U.S. 30, 63, 106 S.Ct. 2752, 92 L.Ed.2d
25 (1986). -

Congress extended the Voting Rights Act in 1975 to
cover certain language minority groups, including
persons of Spanish heritage. See Hernandez v.
Woodard, *539 714 F.Supp. 963, 967 (N.D.IL.1989)
(citing 42 US.C. §§ 1973(c)(3), 1973aa-la(e)).
Upon "finding that voting discrimination against
citizens of [such] minorities is pervasive and national
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applies nationwide, and wherever the totality of the
circumstances indicates that a jurisdiction’s political
processes are not equally open to participation by
minority voters because its minorities have less
opportunity than other members of the electorate to
participate in the political process, a violation of
Section 2 has occurred.

The totality of the circumstances demonstrates that
Hispanic and Spanish-speaking voters have less
opportunity than other members of the electorate to
participate in the electoral process. First, election
officials have permitted poll workers to openly
express hostility to Hispanic voters. Non-Hispanic
poll workers boasted of the outright exclusion of
Hispanic voters to Department staff during the May
15, 2001 primary election. (Lee Decl. 9, P1's Mot.
Prelim. Inj.,, Ex. 15). Poll workers made rude,
hostile, and racist comments to Department staff in
the presence of Hispanic and Spanish-speaking
voters. (Jd. Y 8-11; Caro-Lopez Decl. 1 9; Elkin
Decl. 1§ 8-9, PL's Mot. Prelim. Inj., Exs. 15, 18, 17).
The adverse impact of such hostility may prevent
equal access to the electoral process for all voters.
See Harris, 593 F.Supp. at 131 n. 3 (finding support
for Section 2 violation in substantial evidence of
"recent pleasant encounters" between minority voters
and non- minority poll workers and noting that the
result of such encounters may lead minority voters to
"not venture to vote again.").

Hispanic voters have been treated differently and
discriminated against at polling places. Poll workers
have required Hispanic voters to prove their
residency while non-Hispanic voters have not been
required to do so. (Luna Decl. § 9, PL's Mot. Prelim.
Inj., Ex. 20). Poll workers prevented Hispanic voters

. from bringing an assistor of their choice into the

{in] scope," Congress brought these groups within the '

protection of Section 2, which previously had applied
only to racial minorities. Id. at 967 (citing 42 U.S.C.
§ 1973b(£)(1)). Federal courts have held that Section
2 claims may be brought to. challenge election
officials' failure to provide language assistance, see
Hernandez, 714 F.Supp. at 967, as well as election
officials' failure to appoint minority poll workers, see
Harris v. Graddick, 593 F.Supp. 128, 133
(M.D.Ala,1984). [FN8]

FN8. Although the parties have stipulated that Berks
County is not subject to the requirements of Section
203, (Joint Stipulation of Facts § 49), Section 2

voting booth while permitting non-Hispanic voters to
do so. (Rodriguez Decl. §f 12-13, PL.'s Mot. Prelim.
Inj., Bx. 19). .
The lack of minority poll workers also is a serious
impediment to Hispanic voters gaining equal access
to the electoral process. In Harris, the United States
District Court for the Middle District of Alabama
found that there was gross underrepresentation of
black persons among poll officials across the state of
Alabama, and that such underrepresentation
substantially "impede[d] and impair[ed] the access of
black persons to the state political process” in
violation of Section 2. 593 F.Supp. at 137. Based on
the totality of the circumstances, the court held that
the plaintiffs, black Alabama citizens, were likely to
succeed on the merits of their Section 2 claim at trial
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and granted a preliminary injunction, ordering each of
the defendant counties to appoint and assign black
poll officials in numbers that reasonably
corresponded to the percentage of black registered
voters in that precinct. Id. at 138.

Hispanic residents in Reading are severely
underrepresented as poll workers. Although
Hispanics currently constitute *540 37.3 percent of
Reading's total population and 30.4 percent of the
voting population, Hispanics, on average, constitute
only 3.1 percent of poll workers hired from 1998 to
2001. (Joint Stipulation of Facts {f 7-8, 22-25).

Defendants argue that Harris can be distinguished
from the instant case because in Harris, polling place
officers all were appointed by a central authority,
rather than elected by the voters in the precinct, as
required in Berks County under Pennsylvania law.
See 25 Pa. Cons.Stat. Ann. §§ 2674- 2675. However,
while three of the polling place officers are elected by
the registered voters of the precinct through partisan
election, a fourth officer is appointed by one of the
elected officers and has, on some occasions, been
appointed by Defendant Berks County Board of
Elections. (Joint Stipulation of Facts f 32). In
polling places where more than one voting machine is
used, a fifth poll official is appointed by Defendant
Berks County Board of Elections, and vacancies are
also filled by appointment, 7d. The only impediment
to Defendants’ appointing bilingual poll workers for
these fourth and fifth positions and potential
vacancies is their apparent unwillingness to ensure
that poll workers include persons reflective of the
cornrmunity.

{5] The Court finds that the Government is likely to
prevail on the merits of its claim that the totality of
the circumstances demonstrates that Defendants’
election practices and policies result in an electoral
system that denies equal access to Hispanic voters in
violation of Section 2. '

B. Irreparable Harm

In order for a preliminary injunction to be granted,
plaintiffs must establish that they will suffer
irreparable harm if an injunction is not issued. The
"requisite is that the feared injury or harm be
irreparable--not merely serious or substantial. '‘The
word means that which cannot be repaired, retrieved,
put down again, atoned for .... the injury must be of a
peculiar nature, so that compensation in money
cannot atope for it...! " 4.0. Smith Corp. v. Federal
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Trade Comm'n, 530 F.2d 515, 525 (3d Cir.1976)
(quoting Gause v. Perkins, 56 N.C. 177, 3 Jones Eq.
1717, 69 Am.Dec. 728 (1857)).

[6] The Supreme Court has recognized that the "right

to vote freely for the candidate of one's choice is of
the essence of a democratic society, and any
restrictions on that right strike at the heart of
representative government.” Reynolds v. Sims, 377
U.S. 533, 555, 84 S.Ct. 1362, 12 L.Ed.2d 506 (1964).
Federal courts have recognized that the holding of an
upcoming election in a manner that will violate the
Voting Rights Act constitutes irreparable harm to
voters. See, e.g., United States v. Metropolitan Dade
County, 815 F.Supp. 1475, 1478 (S.D.Fla.1993)
(granting temporary restraining order to prevent
violation of Section 203); Dillard v. Crenshaw
County, 640 F.Supp. 1347, 1363 (M.D.Ala.1986)
(granting preliminary injunction to prevent violation
of Section 2); PROPA, 350 F.Supp. at 611 (granting
preliminary injunction to prevent violation of Section
4(e).

Hispanic voters denied equal access to the electoral
process cannot collect money damages after trial for
the denial of the right to vote. See Casarez v. Val
Verde County, 957 F.Supp. 847, 864-65
(W.D.Tex.1997) (granting preliminary injunction
because monetary damages could not redress Voting
Rights Act violation). Moreover, denial of equal
access to the electoral process discourages future
participation by voters. See, e.g., Gomez v. City of
Watsonville, 863 F.2d 1407, 1416 n. 4 (9th Cir.1988)
(discussing how voting discrimination *541 may
result in depressed voter registration).

The Government has presented evidence that
Reading's Hispanic voters have had less opportunity
than other voters to effectively participate in
Reading's political process in past elections, and it is
likely that such harm will continue if Defendants
continue to follow their current policies and practices.
The impact of the discouragement of equal
participation in the democratic system camnot be
redressed by money, or any other remedy, following
trial. Thus, the Court finds that the irreparable nature
of the harm to Reading's Hispanic voters requires
preliminary relief.

C. Whether the Non-Moving Party Will Suffer
Irreparable Harm if the Injunction Is Issued

The Court finds that Defendants will not suffer
irreparable harm. The Government requests that
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Defendants engage in reforms necessary to provide
equal access to the electoral process for Hispanic and
Spanish-speaking citizens. Although these reforms
may result in some administrative expenses for
Defendants, such expenses are likely to be minimal
and are far outweighed by the fundamental right at
issue. See Johnson v. Halifax County, 594 F.Supp.
161, 171 (ED.N.C.1984) (administrative and
financial burdens on defendant not undue in light of
irreparable harm caused by unequal opportunity to
participate in county election).

Additionally, there are still nearly two months until

the scheduled primary election. Courts have ordered
the type of relief requested by the Government within
far shorter time periods for defendants to comply.
See Harris, 593 F.Supp. at 138 (18 days); Arroyo,
372 F.Supp. at 765 (24 days); PROPA, 350 F.Supp.
at 606 (eight days). The Government notes that in
Berks County, candidate qualification has not yet
closed, and ballots and other election materials have
not been printed. (PL's Mem. Supp. Mot. Prelim. Inj.
at 31). Defendants still have ample time to make
modifications.

D. The Public Interest

The Court finds that the public interest will be served

by the issuance of a preliminary injunction.
"[Ulndoubtedly, the right of suffrage is a fundamental
matter in a free and democratic society." Reynolds,
377 US. at 561-62, 84 S.Ct. 1362. Ordering
Defendants to conduct elections in compliance with
the Voting Rights Act so that all citizens may
participate equally in the electoral process sexves the
public interest by reinforcing the core principles of
our democracy. "In cases such as the present one,
where the continued presence of [ ] barriers [to equal
protection in the political process] is strongly evident,
the public interest cornmands all appropriate relief
necessary to effect the immediate and complete
removal of these barriers." Harris, 593 F.Supp. at
136.

VL., Relief

The United States has requested sweeping relief,
including requiring bilingual poll workers in 45 of
Reading's precincts for the entire 13-hour primary
election day, bilingual ballots, extensive training and
publication, before election day, of sample ballots,
and bilingual advertisements of the location of polling
places, availability of assistance, etc. The Court does
not have sufficient facts on the record to ascertain
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whether all of the items of relief requested by the
United States are necessary, or even achievable in the
60 days remaining until the primary election.
Although the Government, as to some aspects of
relief, only asks that Defendants perform on a "best
efforts" basis, other requested items of relief are
mandatory. In addition, the *542 Court finds that
there has not been sufficient attention paid to the
logistics and location of the various polling precincts
in the City of Reading or to a cost- benefit analysis.

For all these reasons, and particularly in view of the
short time remaining, the Court has decided to
appoint, after consultation with and consent from
counsel for the parties, a Special Master to work with
the parties and their counsel in ascertaining the
detailed relief that is necessary and appropriate to
cairy out the intent of Congress in the context of the
realities of Reading.

VI Conclusion

. For the réasons discussed above, Plaintiff's Motion.

for Preliminary Injunction will be granted.
Additionally, a Special Master will be appointed to
work with the parties in preparing for the primary.
election on May 20, 2003, and to ensure that
Defendants comply with the Court's Order. [FN9]

FNO. Federal Rule of Civil Procedure 53(b) provides
in relevant part:
A reference to a master shall be the exception and
not the rule. In actions to be tried by a jury, 2
reference shall be made only when the issues are
complicated; in actions to be tried without a jury,
save in matters of account and of difficult
computation of damages, a reference shall be made
only upon a showing that some exceptional condition
requires it. :
The Supreme Court has stated that masters may be
appointed only "to aid judges in the performance of
specific judicial duties, as they may arise in the
gress of a cause.” La Buy v. Howes Leather Co.,
352 U.S. 249, 256, 77 S.Ct. 309, 1 L.Ed.2d 290
(1957). The Third Circuit has found referral to a
master improper where the matter referred presented
"relatively simple questions of fact and law." Apex
Fountain Sales, Inc. v. Kleinfeld, 818 F.2d 1089,
1096 (3d Cir.1987). However, the Third Circuit aiso
has recognized that appointment of a master may be
appropriate where implementing the court's order
would be "a complex and lengthy process, probably
involving monitoring, dispute resolution, and
development of detailed enforcement mechanisms.”
Id. at 1097. Of significance is the fact that the
primary election is approximately 60 days from the
issuance of this Court Order, which will require

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works
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prompt diligence by the Master, the parties, and their
counsel. The Court believes that the sweeping
injunctive relief sought in the Government's six-
page, detailed proposed order (Doc. No. 9) calls for
the expertise of a Special Master knowledgeable
about election procedures to work with the parties to
determine the most feasible way for Defendants to
comply with the Court's Order.

An appropriate Order follows.
ORDER

And now, this 18th day of March, 2003, upon
consideration of Plaintiffs' Motion for Preliminary
Injunction (Doc. No. 9), Defendants' opposition
thereto (Doc. No. 12), and an evidentiary hearing
held on March 13, 2003, it is hereby

ORDERED that Plaintiff's Motion is GRANTED.

1t is further ORDERED as follows:
1. That Defendants Berks County, Pennsylvania;
Berks County Commission; Berks County Board of
Elections; Timothy Reiver; Mark Scott; Judith

Schwank, in their official capacities as members of’

the Board of Elections; and Kurt Bellman, in his
official capacity as Director of Elections, are
preliminarily enjoined until further Order of the
Court after final hearing, from conducting any
further elections that fail to comply with the Voting
Rights Act, specifically Sections 4(e), 208, and 2,
42 US.C. §§ 1973b(e), 1973aa-6, and 1973; and
the guarantees of the Fourteenth and Fifteenth *543
Amendments to the United States Constitution;

2. That until further Order of this Court, the
Director of the Office of Personnel Management is
authorized to appoint a federal examiner pursuant to
Section 3(a) of the Voting Rights Act, 42 U.S.C. §
19734, to enter and observe election procedures and
ballot tabulation pursuant to Section 8 of the Voting
Rights Act, 42 US.C. § 1973f and that
Department of Justice personnel,  including
attorneys and staff members, shall be permitted into
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the polling places for the purpose of coordinating -

the work of the federal observers;

3. That Defendants shall provide in English and
Spanish all written election- related materials,
including the official ballot, sample ballots,
absentee ballots, voter registration applications,

Page 14

candidate qualification information, notification of
clections, polling place changes, polling place
signage, any voter information guides or pamphlets
provided by the county, voting instructions and
procedures at the polls, and other election materials
used at the polls, in every precinet in which the
registered Hispanic voters constitute more than five
percent of the registered voters;

4. After consultation with the parties, and in order
to carry out the details of the Court's Preliminary
Injunction Order, the Court will appoint a Special
Master to work with the parties and their counsel in
preparing for the primary election on May 20, 2003,
and to ensure that the Court's Order is followed;

5. The Master shall review the pleadings, meet with
the. parties and/or their coumsel, and review the
demographics for the City of Reading in terms of
those election precincts in which more than five
percent of the electorate are Spanish-speaking, and
recommend to the Court, after considering logistics,
timeliness, and cost-benefit analysis, the following:
A. Those precincts in which one or more bilingual
English-Spanish interpreter(s) should be present for
the entire day;

B. Those precincts in which such an interpreter
need be present for only those hours in which the
most heavy voting will occur, and intermittent
coverage of those precincts during the remaining
hours of the day;

C. The Master shall also review the availability of
such bilingual interpreters within the City of
Reading, and Defendants' efforts to hire sufficient
interpreters to meet the objectives of the Court's
Order; »

D. The Master shall also review all other relief
requested by Plaintiff, including the training and
bilingual publicity which the Defendants intend to
provide;

E. The Master shall report back to the Court no
later than March 27, 2003 with recommendations.
The parties will have seven (7) days to confer and
file either a stipulation or cornments on the Master's
recommendations, following which the Court will
issue a detailed Order for the conduct of the May
20, 2003 primary election.

250 F.Supp.2d 525

END OF DOCUMENT
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA, : CIVIL ACTION
Plaintiff :
v,
BERKS COUNTY, PENNSYLVANIA;
BERKS COUNTY COMMISSION;
BERKS COUNTY BOARD OF ELECTIONS;
TIMOTHY REIVER, MARK SCOTT, and
JUDITH SCHWANLK, in their official capacities
as County Commissioners and Members of the
Board of Eleotions; and KURT BELLMAN, in._
his official capacity as Director of Elections,
Defendants. : NO.03-1030
ORDER
AND NOW, this 4th day of April, 2003, upon consideration of the Report of Speciat
Master Maxwell E. Davison entered April 1, 2003 (Doc. No. 16), the comments of the parties
thereon, Plaintiff’s Motion for Preliminary Injunction, and all documents filed in support and in
opposition thereto, it is hereby ORDERED that this Court’s Order (Doc. No. 14) granting
Plaintiff’s Motion for Preliminary Injunction is supplemented as follows:
1. Defendants are required to use all practicable measures to recruit, engage as
temporary County embloyees, and train persons to serve as bilingual interpreters
on primary election day, May 20, 2003.
The Defendants’ “Recruitment Plan” (the “Recruitment Plan”) presented in
writing to the Special Master on March 25, 2003 and attached to the Special
Master’s Report as Exhibit A is approved, except as set forth in paragraph 3

hereof.

APR-24-2003 15:46
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2. The Special Master’s recommendation (Report at page 3, n.2) that background
checks, if any, be consistent with and no more extensive than those presently
required for all existing Berks County poll officials is APPROVED.

Accordingly, the proposed “Criminal Background Check” referred to in the
Recruitment Plan is DISAPPROVED because no such “Criminal Background
Check” is presently required for existing Berks County poll officials.

3. The persons engaged as interpreters need not be registered voters of the City of
Reading or of the precinct to which the interpreter is assigned, and the ﬁse of
high school and college students whobiarex‘xot yet eighteen years of age (an.d
hence not yet eligible to vote) is expressly APPROVED.,

4. The persons engaged as interpreters may provide assistance to voters who
require assistance to vote by reason of blindness, disability, or inability to read or
write, if so requested by such a voter, pursuant to Section 208 of the Voting
Rights Act, 42 U.S.C. § 19732a-6.

5. Defendants shall direct and train the persons engaged as interpreters to be inside
the polling place to which each such person is assigned for the normal time
expected of an elected or appointed polling place ofﬁt\er, to wit, twelve hoﬁrs of
the thirteen hours that the polls are open, thus allowing‘cmg hour for breaks.

6. v Defendants’ request for a conference on Friday, April 18, 2003, at which

Defendants shall report their progress in implementation of the Recruitment Plan

s granted, and the Special Master is directed to schedule such a conference (in

person or by telephone) and thereafter to report to the Court conceming the

2-

APR-B4-2003 15:47 p.23
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implementation of the Recruitment Plan.

7. One interpreter shall be assigned to each polling place in the 45 precincts of the
City of Reading identified by the United States as having five percent or more
registered Hispanic voteré, and an additional interpreter shall be assigned to the
13 precincts of the City of Reading identified by the United States as having 40
percent or more registered Hispanic voters.

8. Defendants shall train the interpreters in the translation of the entire bailot, all
election-related forms ﬁsed in the polls on election day, and the voting process
(e.g., how to operate voting machineé)’so that the interpreters will be able to
provide a full and accurate translation,

9. - The Special Master’s recommendation in paragraph 6(D) is APPROVED, and

accordingly Deferidants’ training of all poll officials should include making them

aware that all eligible citizens have the right to cast a ballot; making them aware

of the available Spanish-language election materials; making them aware and

advising eligible voters of the right of certain voters to be assisted by a person of

their choice, including inside the voting booth; and making them aware of the
need to comply with all other applicable provisions of the Voting Rights Act.
\
10. Defendants shall maintain at least two dedicated telephdne' lines for use on

election day answered in the Spanish language by trained bilingual employees.

and shall provide adequate bilingual staffing on these telephone lines throughout

the day while polls are open, and shall ensure that poll workers provide and/or

post information describing the availability of telephone assistance in each

APR-B4-20083 15:48

P.g4
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polling place within the City of Reading.

11. Defendants shall publicize, by timely press releases in Spanish and English to
the local English-language and Spanish-language news media, the availability of
bilingual election materials, interpreters at the polling places described in
paragraph 8 hereof, and Spanish-language telephone assistance by calling the

dedicated telephone lines as described in paragraph 10 hereof.

BY THE CHURT:

LM. BAYLSWU $DJ.
e amq Nemko (Fax)
Gregory Harvey (FaX)
mm Davison (Fax) |

0:3Orders - CivilUS. v. Berks Couaty 03-1030 Supplemental Order.wpd

4-

TOTAL P.BS
APR-B4-2083 15:48 - 98% - P.85
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

UNITED STATES OF AMERICA,

Plaintiff, CIVIL ACTION NO.

v. a(-9g- 15 BB[LCS
BERNALILLO COUNTY, NEW MEXICO; JUDY
WOODWARD, Bernalillo County Clerk;
and the BERNALILLC COUNTY BOARD OF
COUNTY COMMISSIONERS; TOM RUTHERFORD,
Chairperson of the Bernalillo County

D

e N N N Mt Nl e N Nt e M s N ot

Board of Commissioners; STEVE GALLEGOS, UNITED SfATﬁS_D\SZR‘ﬁfgggg
LES HOUSTON, BARBARA J. SEWARD, KEN AmUO”‘W3VT*LT e .
SANCHEZ, Members of the Bernalille ’
County Board of Commissioners, . APR 271998
Defendants.
W
’ CLERK

CONSENT DECREE

The United States initiated tﬁis action pursuant to Sections
2, 12(d), and 203 of the Voting Rights Act of 1965, as amended,
42 U.S.C. §1973, 42 U.S.C. §1973j(d), 42 U.S.C. §1973aa-la, and
28 U.S.C. 2201,lailéging violations of the Voting Rights Act and
the fourteénth and Fifteenth Amendments to the Constitution
arising from Bernalillo County's eléction practices and
procedures as they affecﬁed Native American citizens of the
county, including those Native American:.citizens who rely in
whole or in part on the Navajo language.

The claim under Section 203 of the Voting Rights Act
("Section 203") must be heard and determined bf a court of three
judges in accordance with the provisions of 42 U.S.C. §1973aa-2

and 28 U.S.C. §2284.

v
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Plaintiff alleged in its complaint that various election
practices and procedures of defendants unlawfully deny or abridge
the Voting Rights of Native American citizens residing in
Bernalillo County. The'challenged p;actices concern the failure
of defendants in particular areas to implement effective v
bilingual election procedures, as required by the Voting Rights
Act, in the following areas: dissemination of election
information, voter registration, voter registration cancellation
procedures, absentee voting, language assistance at Eég polls,
and training of p&lling officials.

Defendants do not coﬁtest that more thén five percent of
voting age Navajos, within the Cafioncito Navajo Reservation,
speak Navajo and are limited-English proficient, and further
agree that thebilliteracy rate of such persons as a group is
higher than the national illiteracy rate. 57 Fed. Reg. 43213
(September 18, 1992). Such determinations subject Bernalillo
County to the requirements of Section 203(c) of the Voting Rights
Act. 42 U.S.C. §1973 aa-la(c), and thus the defendants must
furnish oral instructions, assistance and other information
relating to voter registrati?n and voting, in the Navajo
language. »

Defendants do not contest that in past elections the county
has failed in particﬁlar areas to make the electibn process as
accessible to Native American citizens as it was to non-Native
American citizens as is required by Section 203, Section 2, ana

the Fourteenth and Fifteenth  Amendments. Bernalillo County
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agrees in the future to comply with Section 203, Section 2, and
the Fourteenth and Fifteenth Amendments.

‘This Courtbhas jurisdiction over the parties and the subject
matter of this litigation. This agreement is final and binding
between the parties and their successors in office regarding the
facts, claims, and issues raised in the Complaint and in this
document.

Accordingly, it is hereby ORDERED, ADJUDGED, AND DECREED that:

1. Defendants, their agents and successors in officg, and
all other persons acting in concert or participation with them,
are hereby permanently enjoined from failing to comply with the
requirements of Sections 2 and 203 of the Voting Rights Act and
ﬁhe Fourteenth and Fifteenth Amendments to the Constitution.

2. It is the intent of Bernalillo County to make all
phases of the election process as accessible to the Navajo
population of Bernalillo County as they are to the remainder of
the county's population. Therefore, Bernalillo County shall
provide information, publicity, and assistance in the Navajo
language in voter registration, voter registration cancellation,
absentee voting, early votin@, procedures gt the -polls including
translation of the ballot, and training of peolling officials/
translators. Bernalillo County, in consultation with the United
States and thé Ccafioncito Chapter, has developed a manual of
procedures for incorporgting the Navajo language in elections
thatkaddress the type of information, publicity and assistance to

be provided and the manner in which they will be provided (copy
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attached as Exhibit I).

3. To ensure the dissemination of election-related
information to the Navajo sbeaking population of Bernalillo
County, and to make the election pfocess equally accessible to
Native American citizens, Eernalillo County, by March 16, 1998;
shall hire a Native Language Coordinator (hereinafter "NLC").
The NLC shall be bilingual in Navajo and English. The primary
responsibility of the NLC, a full-time employee of Bernalillo
County, shall be to carry out the county's Navajo language‘
election procedures, publicity and assistance, incluaing
assisting the county to carry out the procedures in the manual
reférenced in paragraph two. The NLC shall also carry out other
duties included in his or hef job description as assigned.

4. Bernalillo County shall establish a travel, supply, and
telephone call budget for the NLC which shall be sufficient to
cover expenses incurred in carrying out the NLC's duties,
obligations, and responsibilities.

' 5. Poll officials selected to work the majority Native
American_elecfion precinct. in Bernalilloc County shall be, if at
all possible, persons who-afe bilingual in the Native American
language and in English. ‘The County shall use its best efforts
to secure said personnel. In any precinct where registered
Native American voters comprise at least five percent of the
voters in the precinct, there shall be a number of such bilingual
poll officials or translators sufficient to accommodate the

voters who need to use the Native American ‘language to -
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effectively cast their ballcocts. The county shall assess the need
for language assistance in these precincts after each election
and, in accordance with Paragraph 11, adjust the number of
bilingual assistors up or down as is efficient to provide
effective language assistance. Tapes of Native American language
translations of all the information on the ballot shall be made
available to the poll officials prior to the election.

6. At locations on the Cafioncito Reservation, the NLC
shall conduct the training of poll officials and any other
election related personnel who will be working at the Cafioncito
precinct.

7. Thirty (30) déys prior to an election, the County will
establish a satellite election office for two days each week on
the Cafioncito reservation. The NLC shall consult with the tribal
representative for space to set up the temporary office.

8. This satellite office shall have the necessary
materials and personnel available during regular office hours to
allow}an individual to cast an absentee ballot. A person may
apély for, receive, and cast an absentee ballot all on the same
day during a single visit tg the satellite election office.

9. Nothing in this Décree shall preclude Bernalillo céunty
from contracﬁing with other governmental agencies to carry out
the terms and conditions specified herein. However, should
Defendants exercise this option, Defendants herein shall
nevertheless maintain prime responsibility for compliance with

the terms and conditions hereof.



251

10. To assist in the effectiveness of this Agreement and to
protect the Fifteenth Amendment rights of citizens of Berﬁalillo
County, the appointment of federal examiners for elections in the
county is authorized pursuant to Section 3(a) of fhe Voting
Rights Act, 42 U.S.C. §1973(a), for the period of this Agreement.

.11.  Bernalillo County is designated pursuant to Section
3(c) of the Voting Rights Act, 42 U.S.C. §1973(c) for the period
of this Agreement regarding changes that may affect the county's
compliance with the Voting Rights Act és set forth in paragraphs
two through nine.

12. The parties to this Agreement and the NLC will be in
contact semi-annually for the duration of this order to discuss
the effectiveness and efficiency of ﬁhe county's actions in
complying with the Voting Rights Act. Bernalillo County has the
authority to eliminate or modify any aspect of its program if it
is unproductive or inefficient in furthering the goals of this
decree, subject to the requirements listed in paragraph 11 above.

13. xhis Agreement shall remain in effect through June 30,
2003, unless plaintiff moves the court for good cause shown to
extend this Agreement. ;

The Court shall retain jurisdiction of this case through
June 30, 2003 to enter further relief or such other orders as may
be necessary for the effectuation of the terms of this Agreement
and to ensure compliance with Sections 2 and 203 of the Voting
Rights Act, 42 U{s.c. §§1973, 1973aa-la, and the Fourteenth and
Fifteenth Amendments of the Constitution unless the parties

petition the Court to end the decree sooner.
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Entered this _~A day of O 8 , 1998.
For Plaintiff: . For Defendants:
UNITED STATES OF AMERICA BERNALTLLO COUNTY

JO L, PLTO D. CHAVEZ 167,
ed takes Atto Bernalillo County At¥Srney

One Civic Plaza NW, 10th Floor
Albuquerque, New Mexico 87102

BILL LANN LEE
Acting Assistant Attorney
General

{aﬁw

ELIZABETH JOHNSON

BARRY H. WEINBERG

TIMOTHY F. MELLETT
Attorneys, Voting Section
Ccivil Rights Division
Department of Justice

P.O. Box 66128

Washington, D.C. 20035-6128 °
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Entered this JQQEQE day of April, 1998.

oo |

HONORABLE PAUL J KBLLY, JR.
Un ted States Circuit Judge
for the Tenth Circuit
United States Court of Appeals

HONORABLE JOHN E£ CONWAY

lUrlited States District Judge

United States District Court for the
District of New Mexico

THE HONORABLé BRUCE.D. BLACK -

United States District Judge.
United States District Court for the
District of New Mexico
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BERNALILLO COUNTY
BUREAU OF ELECTIONS

NATIVE AMERICAN ELECTION INFORMATION PROGRAM
' OPERATIONS MANUAL
I  OVERVEW

Bemalillo County, New Mexico contains a portion of four Indian Reservations or Pueblos:
The Sandia Pueblo to the north, Isleta Pueblo to the south, and the Canoncito Navajo chapter
and Laguna Reservation on the western boundary of the county. Maps are attached te more
exactly define and identify Indian lands. ‘

1 Sandia Pueblo: This pueblo extends across the northern portion of
Bermalillo County. It contains all or portions of three voting precinets: 6,
86 and 567. There are no pueblo residents or households in precinct 567.
There are approximately 60 households in precincts 6 and 86.

2. Isleta Pueblo. This pueblo extends across the southern portion of
Bernalillo County. Within its boundaries, lie precinct 93 and a portion of .
precinct 552. However, there are no residents living in the precinct 552
portion of the pueblo. For the 1996 general election, there were 672
registered voters in precinct 93. )

3. Canoncito: A chapter of the Navajo Nation, located on the western edge of
Bemalillo County. 1t is identified as voting precinct 31. For the 1996 general
election, there were 317 registered voters in precinct 31.

4, Laguna: This reservation is actually two parcels, divided by Canoncito
Chapter. We do not believe there are any households within the Laguna
Reservation that are in Bernalillo County. However, should this not be the
case, those residents will be afforded the same services as described herein.

The City of Albuquerque also contains a significant number of Native American voters.

Bemalillo County is subject to Section 203 of the Voting Rights Act, 42 U.S.C.
1973aa-la. The act requires that information which is.provided in English about voter
registration, including voting notices, forms, instructions, assistance, or other materials or
information relating to the electoral process, including ballots, be provided in the minority
language to the extent that it is needed allow minority members to be effectively informed of
and participate in the electoral process. Where the language of the applicable minority group
is oral or unwritten, oral information and instruction in the appropriate native language is
required.

EXHIBIT I

1
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IL INTRODUCTION

This manual establishes a comprehensive Native American Election Information
Program (NAEIP) to disserninate election related information and services to the
Native American population of Bernalillo County. It details the procedures for voter
registration, voter registration cancellations, absentee and early voting, training of
election day poll officials, language assistance at the polls, and for the dissemination
of information about elections. The program is administered by the Native Language
Coordinator (NLC), a full-time Bernalillo County employee. This manual also
describes coordination between the NLC, tribal representatives, and the Native
American Voting Rights Office under the New Mexico Secretary of State, .

1.

The NLC will work under the supervision of a designated deputy
Clerk of Bemalillo County.

The NLC will be trained by the county clerk in all aspects of the
Election process.

The NLC will maintain currency with state and federal statutes
relating to election process.

The NLC must be fluent in English and the Native Language.

The NLC’s work will be funded by county resources and the county
will provide for transportation and supplies needed in carrying out the
NLC’s duties and responsibilities in implementing the NAEIP.

I  PROCEDURES

The NLC is responsible for the administration of the Bernalillo County NAEIP.

1 COORDINATION WITH STATE AND OTHER COUNTIES:

a.

The NLC will maintain direct contact with the State NAEIP
representatives to assure coordinated services and avoid duplication
of effort.

The NLC will work, as far as practicable, with counterparts in
Valencia and Sandoval Counties, to coordinate election activities and
Tewa translation for the Sandia and Isleta Pueblos.

The NLC will work, as far as practicable, with the counterparts in
Socorro, McKinley, and San Juan Counties, to coordinate election
translation for the Canoncito chapter.

The NLC will work, as far as Qracticable, with the Navajo
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Election Administration, in an effort to achieve uniformity and
accuracy in the translation of election material.

2. TRIBAL REPRESENTATIVES:

It is the desire of the county to have an individual in the tribe that the county

may contact about election-related issues. In addition, the county would like
to have a tribal member to be available on a permanent basis who can explain
the voting procedures in case the NLC is not available at the moment.

a

The deputy county clerk, or other designated representative, will
request the Canoncito chapter president to identify and/or appoint one
individual to serve as tribal representative for communications
between the county and the chapter about voting and elections. The
vice president of the Navajo chapter will serve as the representative ir
the event that a separate tribal representative is not chosen or is '
vacated. The tribal representative must be proficient in both English
and Navajo.

The deputy county clerk, or other designated representative will
request each pueblo govemnor whose lands are wholly or in part in
Bernalillo County, to identify and/or appoint one individual to serve
as tribal representative for communications between the county and
each pueblo about voting and elections. The tribal representative
must be proficient in both English and the native language of the
tribe. :

The NLC will familiarize tribal representatives with the election
process, including absentee and early voting, voter registration and
purge process, statutory qualifications to hold elective office; election
related deadlines, election day activities, and poll official duties.

The NLC will serve as the county’s point of contact with the pueblo
or chapter for election related matters. Telephone inquiries from
tribal representatiyes are encouraged and treated as official
government business.

3. TRANSLATIONS:

a.

The following election-related material and announcements, if made
available in English, shall be translated into Tewa and Navajo, made
available on audio or video tape, and provided to the appropriate
tribal representative:

1) Election calendar for the year (by January 15 of each year);

(2) State, county, and where applicable, school district election
proclamations (10 days after receipt);



257

3) Constitutional amendnients and other issues on the ballot,
along with a brief description of each (within 30 days of the
date the English text is determined). Care must be used in
wording the brief description so as to avoid even the hint or
suggestion as to how the listener/viewer should vote on the
issue; :

@ Statutory qualifications and requirements (age, residency,
etc.) for candidates to be on the ballot (60 days prior to
statutory filing deadlines);

(5)  Instructions for filling out absentee ballot applications, and
explaining the absentee voting process and deadlines (30 days
before absentee balloting begins);

(6)  Details on early voting and voting satellite locations in
Bemalillo County (30 days before early voting begins);

(7)  The date voter registration closes for each election (30 days
before registration closes);

(8)  The candidates for each office and their political parties for
each election (within 10 days after the ballot is printed); and

(9)  Explanation of voting procedures, to include the operation of
voting machines and how to cast a write-in ballot (30 days
before the election).

All election related translations might be made by a state or county
employee fluent in the appropriate language, or by a tribal
representative.

(1)  Itis important that translations be accurate. The county will
provide an opportunity for the tribal representative to review
and comment on any material translated.

(2)  Ifadispyte as to the accuracy of a given translation cannot be
promptly resolved by mutual agreement between county
officials and Native American leaders, the Office of the New
Mexico Secretary of State and the United States Department
of Justice will be consulted about the dispute.

The county shall provide separate recordings for each election-related
subject matter and should not exceed ten (10) minutes in length.

The NLC should have the tapes played during at least one chapter or
pueblo meeting. The NLC should also encourage the pueblo or
chapter house to maintain a library of current applicable tapes.
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(1) TheNLC, and if possible, the tribal representative should be
present when tapes are played at pueblo or chapter meetings
and answer questions which may be raised.

(2) . The NLC should make available county-owned ta;;e‘playing
equipment to the site in case equipment is not available at the
site,

Upon request, the county shall make tapes and material available to
governmental entities, which have an interest in the Bermnalillo County
NAEIP.

The county shall keep translations archived for five years.

4. DISSEMINATION OF ELECTION RELATED MATRIAL:

a.

The County shall coordinate publicity efforts with the state NAEIP
office and the tribal representatives.

The NLC will work with Berna.lillo County Public Affairs to offer
public service announcements in Navajo and/or Tewa to local
radio/TV stdtions. Potential broadcasting material includes any of the
tapes. made pursuant to Section IIl. The NLC will request that
announcements be made at a time calculated to reach the largest
possible chapter and/or pueblo audience.

The NLC will work with Bernalillo County Public Affairs to identify
and provide public service notices to publications, which are tailored
to the pueblos and Canoncito chapter. Notices may be printed therein
in the language traditionally used by the publications. The frequency
of paid announcements shall be subject to available financial
resources.

During the sixty (60) days preceding an election, the NLC will plan
and publicize meetings at sites convenient to voters of the chapter and
pueblos. - At the meetings, the NLC, tribal representatives, and other
trained personnel will make oral presentations using Navajo or Tewa,
as appropriate, with the concurrence of tribal officials. "Presentations
should incorporate audio and visual aids as appropriate, and should
include:

) Statutory qualifications for candidates to hold office, (e.g.,
age, residency requirements, etc.). If anyone expresses an
interest in running for an elected office, explain procedures
for getting on the ballot, (e.g., petition signatures, filing fee,
etc.);

(2)  Voter registration procedures, to include voter registration
cut-off dates. Voter registration forms should be available;
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3) Sample ballots, when they are available, Go over offices to
be filled, to include names and party affiliation of each
candidate. Review each ballot issue, and the speaker should
be careful to avoid suggesting how the voter should vote;

(4) - Detail the absentee voting process, to include procedures
on how a voter may obtain an absentee ballot, how to make a
write-in vote, and how the ballot should be returned;

©)] Detail the early voting process, to include the locatxon of
satellite pollmg locations; and

©) An actual voting machme, or enlarged photograph of a
- voting machine should be used to instruct how the voter is to
cast a ballot.

On the weekend preceding an election in which the pueblo or chapter
is voting, the NLC and/or tribal representatives shall travel through
the reservation and let the residents of the chapters and pueblos know
the day and date of the election, where the polling location is situated
and hours of operation.

Election related announcements, materials, tapes and other election
information should be made available to the high schools attended by
Native American students in the county to farmhanze students Wlth
all phases of the election process. :

i.  VOTERREGISTRATION

a.

The NLC shall conduct an active voter registration program in
coordination with each Pueblo governor, Navajo chapter president, or
other tribal officials.

(1)  Work with community leaders, to identify chapter or pueblo
- residents to receive training on voter registration and who wil
serve as a point of contact for members who may wish to
register to vote. The chapter house or pueblo ¢community
center must be kept supplied with voter registration forms,

(@)  Atleast annually, conduct a special voter registration drive.
This requires coordination with tribal leaders for adequate
space and publicity for the drive.

(3)  Assure that an adequate supply of voter registration forms are
available in community facilities. This may include schools,
post office, chapter house, pueblo government buildings, etc.
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The NLC shall provide each tribal representative with current voter
registration lists for the appropriate Bernalillo County precinct (s)
within the tribal boundary, and shall encourage each tribal

- representative to establish regular hours for registration at set

locations on the reservations. Tribal leaders shall be encouraged to
post the time (s) and location (s) at each chapter house or pueblo
community center and to announce this information at each tribal
mesting.

The NLC shall assess, on an on-going basis, the effectiveness of the
voter registration program.

6. ABSENTEE AND EARLY VOTING:

a

The NLC will ensure that “Requests for Absentee Ballot” forms are
supplied to the tribal representatives, pueblo governors, Navajo-
chapter presidents and other tribal officials who may have frequent
contact with residents.

The opportunity to cast an absentee or early ballot will be publicized
by announcements, with the concurrence of tribal officials, during
chapter or pueblo meetings attended by the NLC and by posting
notices at conspicuous places such as the pueblo community center,
Navajo chapter house, post office on reservation, etc.

The courity shall provide an opportunity for Native American citizens
who are registered to vote to cast absentee or early ballots by ensuring
that the NLC attends the last tribal meeting prior to the deadline for
returning the ballots for each election so that the eligible persons may
obtain, and if they desire, cast absentee ballots in person at that time.

The NLC shall be authorized to deliver absentee ballots, to witness
absentee ballots, and to accept completed absentee ballots from
eligible voters for delivery to the county clerk. :

7. POLLING PLACE OFFICIALS AND INTERPRETERS

a.

The county shall determine the number of bilingual assistors
necessary in the precinct to provide effective language information
and assistance to Native American voters. This determination will
focus on the election precincts where registered Native American
voters of the precinct. The county will make up a list of all election
precincts where Native American voters comprise at least five percent
of the registered voters of the precinct. This list will be changed
whenever new census data or other, equally reliable data become
available.

After each election the need for language assistance in each precinet
where Native American voters comprise at least five percent of the

7
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registered voters will be assessed. This assessment will include
discussions with the poll officials and/or translators at those sites, the
NLC, and any other interested persons to determine the frequency
with which a Native American language was used during the election,
and how the voting experience could be made more effective for
voters who need to use the Native American language.

The county shall ensure that fully trained poll officials and translators
are present on election day for each election precinct where Native
American voters comprise at least five percent of the registered voters
of the precinct. The NLC shall consult with tribal representatives and
other appropriate tribal officials to identify qualified individuals to
work at the polls.

The NLC will schedule a special training session with poll workers

and interpreters selected to work the polls on election day. Thedribal

representauve the poll officials and interpreter shall be notified of the-

training session scheduled at the pueblo or Navajo chapter at least one

week before the scheduled training. Topics and procedures to include

in the training sessions include:

@ Setting up the polls;

@) Opening the voting machine and preparing it for voting;

3) Ensuring that the persqn requesting to vote is listed on the

- voter registration list. This will include instructions on how to

resolve problems if the person requesting to vote does not
appear on the voter registration list;

4) Updéﬁng voter registrations lists with name changes, address
changes, etc.;

(5)  Conducting the election;

(6)  Providing instruction on how to translate offices, candidates,
. and referenda; '

(7)  Providing the Native American language translation for each
office, candidate, and referenda;’

(8)  Closing the polls;
(9)  Getting voting machine tallies;
(10)  Reporting precinct results;

(11)  Securing the voting machine; and
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(12) Providing rules applicable to poll watchers and challengers.

The NLC will prowde polling officials with a telephone number
should problems arise on election day.

Polling officials selected to work the pueblo/chapter precincts on
election day must be fluent in English and Tewa or Navajo, as
appropriate,

Polling officials will be instructed on procedures for giving assistance
to voters. Poll officials should be instructed to ask individuals
whether they need ballot translation or other assistance in their native

language.

8. ELECTION DAY PROCEDURES

a.

The NLC will be assigned a county vehicle and a radio or mobile
telephone for election day. Problems reported to the county from the
voting precincts at the pueblo and Canoncito chapter will be relayed
to the NLC for appropriate action. Additionally, the NLC will visit
each precinct on tribal land at least once on election day to ensure that
voters are obtaining information and assistance in the Native
American language when it is needed.

Polling officials shall keep a record of all persons who requested to
vote, but were not allowed to vote. This record should include each
voter’s name, address, the reason the person thought he or she was
eligible to vote at that site, and the reason for not perrmttmg the
person to vote.

A list of persons not permitted to vote will be provided to appropriate
tribal officials. Registration forms will be provided at the polls, and
these persons will be added to the voter registration list as soon as
practical.

9. THE VOTER REGISTRATION ROSTER PURGE PROCESS:

a

State law in accordance with federal law under the Nafional Voter
Registration Act controls the voter registration purge process. When
a purge is authorized and implemented, the following additional
procedures shall apply for precincts located on Indian lands;

(1) = The NLC will inform tribal leaders of the pending purge and
ask that validation or re-registration procedures be explained
-at tribal meetings. The NLC may make the presentations with
the concurrence of tribal officials.

) Tewa and Navajo language audio tapes describing the
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purge process and validation or re-registration procedures
shall be make available to each pueblo community center or
Navajo chapter house.

3) The NLC shall provide to the tribal representative a list of
voters in the precinct that have been identified to be purged.
The tribal representative will be requested to contact persons
on the list and notify them of the fact of the pending purge
and procedures for validating their registration or re-
registration.

“) At the close of the purge period, the NLC will meet with
Tribal officials to review the list of purged voters and as
certain what further action, if any, should be taken to validate
or re-register voters.
12, RECORDS:

a In addition to copies of audio/video tapes the NLC shall keep
track of records that include:

) On a monthly basis, the number of registered voters in
each precinct where Native American voters comprise
at least five percent of the registered voters, and the
number of newly registered voters in each precinct.

(2)  Time and media of each broadcast, if available, or
publication.

(3)  Following a purge, the total number of voters purged,
by precinct.

(4)  Following each elecﬁon, the total number of ballots
casts absentee and the number of those voting at an
early voting satellite office.

b. By July 1, 1999, and July 1* of each seceding odd
Numbered year thereafter, the NLC will compile a report of
efforts taken during the proceeding twelve-month period in
furtherance of the county NAEIP. Conclusions may be drawn
concerning the effectiveness of the various aspects of the
program.

A The NLC will attempt to determine the cost of conducting the
‘ county NAEIP. .

13. ADJUSTMENTS TO PROGRAM:

10
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. It is the goal of Bernalillo County to make the entire election -
process fully and effectively accessible to our Native
American citizens according to federal law. Regular and on
going reassessment of the county NAEIP is necessary by
responsible participants. Meetings with tribal officials shall
occur at least once each year to discuss the NAEIP.

The county, in consultation with the NLC, state NAEIP
Officials, tribal officials, and federal officials, shall evaluate
the county NAEIP on an on going basis. When adjustments
to the program are suggested, they will be made only after full
discussion among the interested parties, and where necessary
to ensure that Native American voters are able to enjoy equal
access to all phases of the political process, -

The Deputy County Clerk will submit, prior to-their =
implementation, any agreed upon changes in this manual to
the United States Department of Justice for preclearance as
provided in the consent decree, United States v. Bernalillo

County.

11



265

J oy

°
=
a |/

1
TEE

/ ' Tor—
. 2
T $AMES F
7l =
i I =7
i A
3|
(S - (g n
R B e
l %
; 1
= - fl X
TNV ED eppdin
a s
i =
11
e
4 79
& 357 L
P - S i
I n
! N
- ()
= |y T i =
O L <
%]
PSRN
soulg 2
\ LI - ry
B W ¢
3 ]
) R ex i
U
T
BER




266

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

UNITED STATES OF AMERICA,

Plaintiff, CIVIL ACTION NO.

v.

BERNALILLO COUNTY, NEW MEXICO;
BERNALILLO COUNTY BOARD OF -
COMMISSIONERS; TOM RUTHERFORD,
Chairperson of the ‘Bernalillo County
Board of County Commissioners; STEVE
GALLEGOS, . LES HOUSTON, BARBARA J.
SEWARD, KEN SANCHEZ, Members of

the Bermalillo County Board of County
Commissioners; and JUDY WOODWARD,
Bernalillo County Clerk,

Defendants.

Mt et et Nt e A S et e St N S "t e Nt Nt St et

1. The Attorney General files this action pursuant to
Sections 2, 12(d) and 203 of the Voting Rights Act of 1965, as
émended, 42 U.S.C. §1973, 42 U.S.C. §1973j(d) and 42 U.S.C.
§1973aa-la, and 28 U.S.C. §2201, and to enforce rights guarénteed
by the Fourteenth and Fifteenth Amendments to the United States
Constitution.

2. The Court has jurisdiction of this aé;ion pursuant to.
28 U.S.C. §1345, 42 U.S.C. §1973j(f) and 42 U.S.C. §1973aa-2. .
The claim pursﬁant to Section 203 of éhe Voting Rights Act
requires that the action be heard and degermined by a court of
three judges in accordance with the provisions of Section 2284 of
Title 28 of the United States Code.

3. Defendant Bernalillo County is a political subdivision

of the State of New Mexico and exists under the laws of that



267

state. The Defendant Bernalillo County Board of County
Commissioners is the general governing and wmanaging body of
Bernalillo County. The County Commissioners have statutory
powers, duties and responsibilities with regard to the conduct of
elections in Bernalillo County.

4. Defendant Tom Rutherford is an elected county
commissioner and the present chairperson of the board. Defendant
Valdez resides in Bernalillo County, New Mexico, and is sued in
his official capacity. Defendants Steve Gallegos, Les Houston,
Barbar; J. Seward, and Ken Sanchez are duly elected members of
the Bernalillo County Board of Commissibners and are sued in
their official capacity. Each resides in Bernalillo County, New
Mexico.

5. Defendant Bernalillo County Clerk Judy Woodward has
state statutory powers, duties and responsibilities with regard
to the conducf of elections held in Bermalillo County. Among her
'poWe¥s and duties, defendant Woodward is responsible for
disseminating information relating to elections, registration and
voting; implementing voter assistance procedures; appointing and
training polling place officials and interpreters; and condﬁcting
early and absentee voting in Bernalillo County. Defendant '
Woodward is a resident of Bernalillo County, New Mexico, and is
sued in her official capacity.

6. The Canoncito Chapter of the Navajo Nation is a
noncontiguous pért of the Navajo reservation, with the population

dispersed throughout the Canoncitoc Navajo Chapter. The chapter
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is located in Bernalillo, Cibola and Sandoval counties, although
very small portions of the chapter are located in the latter two
counties. The Navajo language is the primary means of
communication among the residents of Canoncito Navajo Chapter.
Navajo is an historically unwritten language.

7. According to the Navajo Tribal Census, approximately
1,700 Navajos are members of the Canoncito Navajo Chapter.
Virtually all of these‘indiviﬁuals reside in Bernalillo County.

8. American Indians constitute a language minority group
within the meaning of Section 203(e) of the Voting Rights Act,

42 U.S.C. §1973aa-lale).

9. The Director of the Census has determined that more
than five percent of voting age Navajos, within the Canoncito
Navajo Reservation, speak Navajo and are limited-English
proficient, and further has determined that the illiteracy rate
of such persons as a group is higher than the national illiteracy
rate. 57 Fed. Reg. 43213 (September 18, 1992). Such
determinations subjéct Bernalillo County to the requirements of
Section 203 (c) of the Voting Rights Act, 42 U.S.C. §1973aa-lal(c),
and thus the defendants must furnish oral instructions, ‘
assistance and other information relating to vo;ér registration‘
and voting, in the Navajo language. k

10. In addition, the defendants are prohibited by Section 2
of the Voting Rights Act, 42 U.S.C. §1973, from applying or

imposing any voting qualification or prerequisite to voting or
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standard, practice, or procedure which results in a denial or
abridgement of the right of Navajo citizens to vote.

©11. American Indians in Bernalillo County have suffered a
long history of official discriminatioh, including discrimination
affecting the right to vote. BAmerican Indians in Néw Mexico were
denied the right to register and vote until 1948. Polls were not
located on Navajo reservation land in New Mexico until after
1962, and a poll was not placed in Canoncito until after 1980.
In more recent years, federal courts have held thét various
voting devices and procedures implemented within Neﬁ Mexico have
denied Native American citizens a fairnbpportunity for effective
political participation. Navajo citizens in Bernalillo County
continue to béar the effects of past discrimination in such areas
as education, health; housing and employment.

12. In conducting public elections within Bernalillo
County, defendants have failed to furnish, in the Navajo
language, the -information and assistance necessary to allow
Navajo citizens an equal opportunitylfor effective pblitical
participation, including the following:

(a)' the same voting and election-related:

information which is provided in Englfsh,
including information regarding voter N
registration deadlines.and the registration
process, the early voting and absentee voting
process, candidate filing procedures, the

identity of candidates for public office,
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election dates and issues to be voted upon at
the election; and

(b) adequately trained persons to serve as

translators for Navajo voters needing
assistance at the C;noncito poll on election
day. V

13. Defendants have failed to provide an opportunity for
the residents of Canoncito Navajo Chapter to participate in the
political process, comparable to that afforded non-Indian
citizens in the county. Among othernthihgs, defendants have not
provided an opportunity for residents 6f'Canoncito to cast early
and absentee ballots or to file for candidacy, and have not
trained poll officials to give effective assistance at the
Canoncito poll.

‘ 14. Defendants have intentionally deprived the Navajs‘,
residents of Canoncito of information relating to voter
registration and voting, and of éhe opportunity to participate in
the politicél process on a basis comparable to that afforded to
non-Indian citiéens in the county.

15. The defendants' failure ﬁo provide Nayajo residents of
Canoncito with effective oral instructions, ass£$ténce and othe£
information relating to voter registration aﬁd véﬁing in the
Navajo language constitutes a violation of Section 203 of the
Voting Rights Act and the Fourteenth and Fifteenth Amendments to

the United States Constitution.
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16. The defendants' actions, under the totality of
circumstances described herein, constitiute a denial and
abridgement of the right of Navajo citizens to vote in violation
of Section 2 of the Voting Rights Act and the Fourteenth and
Fifteenth Amendments to the United States Constitution.

.17.  Unless enjoined by this Court, defendagts will continue
to enforce voting standards, practices, and procedures in a
manner which denies and abridges the right of Navajo citizens in
Bernalillo County to participate effectively and on an equal
basis with other citizens in violation of Sections 2 and 203 of
the thing Rights Act and the Fourteengﬁ and Fifteenth Aﬁendments
to the United States Constitution.

WHEREFORE, the United States prays for an order:

1. Declaring that the defendants have failed to

providé effective oral instructions, 1
aésistance and other information relating to
voting and voting procedures in the Navajo
language, in violation of Section 203 of the
Voting Rithé Act and the Fourteenth and
fifteenth Amendments to the United Stites

Constitution; X

2. Declaring that the defendants' standards,
practices, and procedures relating to
dissemination of election information, early

and absentee voting, filing for candidacy and

training poll officials to give effective
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assistance at the Canoncito poll violates
Section 2 of the Voting Rights Act and the
Fourteenth and Fifteenth Amendments to the
‘United'States>Constitution;

Requiring the defendants to implement
procedures to agsure that Navajo citizens of
Canoncito Navajo Chapter have an opportunity
equal to that of non-Indian citizens in the
county to obtain election information, file
for candidacy, cast‘early and absentee
ballots, receive effective as;iStance at the
poll and otherwise to participate effectively
in the Navajo language in all phases of the
election process; and

Designating Bernalillo County for federai
examiners pursuant to Section 3(a) of the

‘Voting Rights Act, 42 U.S.C. §1973a(a).
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Plaintiff further requests that this Court order such other

relief as the interests of justice requires along with the costs

and disburgements in maintaining this action.

‘By:

JANET RENO
At ey General

B takny 1} IV
A

ing Aspfstant Attorney Géneral

JOHN KELLY
United States Attorney

P fon [

ELIZABETH JO;EgEON

BARRY /H. WEINBERG

TIMOTHY F. MELLETT
Attorneys, Voting Section
Civil Rights Division

U.S. Department of Justice
P.O. Box 66128

Washington, D.C. 20035-6128
(202) 616-2350
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO . , FILED

UNITED STATES OF AMERICA,
03JUHI7 PM 3:27

Plaintdff, CA NO. 98-156BB

v.

BERNALILLO COUNTY, NEW MEXICO;
BERNALILLO COUNTY BOARD OF
COMMISSIONERS; TOM RUTHERFORD,
Chairperson of the Bernalillo County
Board of Commissioners; STEVE
GALLEGOS, ALAN ARMIJO, E:. TIM CUMMINS,
MICHAEL BRASHER, Members of

the Bernalillo County Board of
Commissioners; .and MARY HERRERA,
Bernalillo County Clerk,

Defendants.

et et e e N e e e e e e e e S S e

JOINT MOTION FOR AND MEMORANDUM IN SUPPORT OF
ENTRY OF STIPULATION

The United Stétes,‘Bernalillo County, and iemaining
defendants, through their undérsignéd couﬁsél, respectfuilf
requeét this Court to enter the atéached Stipulation. ;In support
of this motionbthe parties_sﬁate the followihé& '

1. Bernalillo Couﬁty.became subject to the requirements of
Section 203 of the Vo;ing Rights Act, 42 U.S.C.’;973aa—la »
(*Section 203"), in 1992. The county failed to ebmply with these
requirements, and the United étates brought this lawsuit. The
lawsuit was resolved by entry of the Consent Decree on April 27,
1998. 1In 2002, the Director of the Census determined that

Bernalillo County remains subject to the requirements of Section
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203. See 67 Fed. Reg, 48,871 (July 26, 2002).

. 2. After entry of the Consent Decree in this case,
Bernalillo County administered an electioﬁ prograﬁlthat made all
phases‘of the election procesé as accessible to the Native
American population of Bernalilio_County as they are to the

remainder of the county’s populatibp»from 1998 through the 2002

primary election.

3. Beginning July 1, 2002, the county failed to provide a
budget for the Native Language Coordinator as required by
Paragraph 4 of the Conmsent Decree. “F:éeral observers at the
November 2002 general election determinéa that transglation and
other assistance providéd by the poli workers were inaccurate in
many cases.

A 4. Paragraph 13 of the Consent Decree pérmits extension of
the Consent Decree for “good cause.” The county agrees that
failing to provide a budget for Fiscal Year 2003 as required by
faragraph‘4 of the Consent Decree dohstituteé *good cause.”

5. ‘It is set;led that.a court has inherent power to enforce
a consent decree in response to a pérty‘s non;gémpliance, and to
modify a decree in response to changed conditishs. See, e.g.,
Spallone v. United States, 493 U.S. 265, 276 (1550) (courts have
inherent power to enforce compliance with their consent decrees);

David C. v. Leavitt, 242 F.3d 1206, 1210 (10® Cir.) cert. denied

534 U.S. 822 (2001) (“a court's equitable modification power
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extends to material provisions in a consent decree”) .

6. A court also has broad equitable power to fashion a
remedy in its exercise of itsicompliance enforceﬁént.and
modification powers when a coAsgnt decree is aimed at remedying
discrimination, as is the Conseﬁt_Deéree in the case at bar. See
Sgalloﬂe, 493 U.S8. at 276 (courﬁ égnxexercise "broad eguitable
powers" when enforcing compliance wiéh é decree aimed at
remedying past discrimination).

7. This broad remedial powef‘can be uséd to extend the
effective time period of a consent decree. See Chrysler Corp. v.
United ‘States, 316 U.S. 556 (1942)(conse£t decree extended via
exercise of modification power); David C. v. Leavitt, 242 F.3d at
1212-1213 (State of Utah’s non-compliance with consent decree
permitted extension of the te:mvof the consent decree).

8. As explained in Paragraphs 3 and 4 above, the parties
agree that thére_wés non-compliance with the Consent Decreé in
2062 that justifies extension of pértioﬁs of the Consent Decree
until January 51, 2005,

9. Extending po:tions of this éonsent dé;ree through the
2004 elections will guarantee that all phases éf the elegﬁion
process are as accessible to the Native Americanipopulation of‘
Bernalillo Countyvas they are to the remainder of the county’s

population and will .allow the United States to monitor the 2004

elections to ensure compliance with Section 203.

(93]



WHEREFORE, the parties. pray that this motion be granted.

For Plaintiff:

UNITED STATES OF AMERICA

DAVID C. IGLESIAS
United States Attorney

RALPH F. BOYD, JR.
Assistant Attorney General
Civil Rights Division

——E P

JOSEPH D. RICH

GAYE L. TENOSO

TIMOTHY F. MELLETT
Attorneys, Voting Section
Civil Rights Division
Department -of Justice
Room 7254 -NWB

950 Pennsylvania Avenue
Washington, D.C. 20530
202-307-6262

For Defendants:

BERNALILLO COUNTY

Z{pp oy
TEZTO CHAVEZ /
Bernalillo Count¥Y Attorney
Steve Schiff Building
520 Lomas, N.W., 4% Floor
Albuquerque, NM 87102
505-314-0180 o




278

FILED

UNITEDSTATES gz paer Corme
—_—
IN THE UNITED STATES DISTRICT COURT -
FOR THE DISTRICT OF NEW MEXICO JUL - 1 2003

‘iééa2;2¢2§3”324r9¢{

CA NO. 98- ISCG‘B§RK

UNITED STATES OF AMERICA,
Plaintiff,
v.

)

}

}

)

)

)
BERNALILLC COUNTY, NEW MEXICO; )
BERNALILLO COUNTY BOARD OF )
COMMISSIONERS; TOM RUTHERFORD, )
Chairperson of the Bernalillo County )
Board of Commissioners; STEVE )
GALLEGOS, ALAN ARMIJO, E. TIM CUMMINS, )
MICHAEL BRASHER, Members of )
the Bernalillo County Board of )
Commissioners; and MARY HERRERA, )
Bernalillo County Clerk, )
)

)

)

Defendants.
ORDER E G STIPULATION

The United States initiated this action on February 6, 1998,
pursuant to Sections 2, 12(d), and 203 of the Voting Rights Act
of 1965, as amended, 42 U.S.C. §1973, 42 U.S.C. §1973j(d), 42
U.s.C. §1973aa-1a, and 28 U.S.C, §2201, alleging violations of
the Voting Rights Act arising from Bernalillc County’s election
practices and procedures as they affect Native Amecrican citizens
of the county, including those Native American citizens who rely
in whole or in part on the Navajo language. The county admitted
these violations and agreed to remedy them by entering into a
consent decree. On April 27, 1998, the three-judge court in this
case entered the consent decree.

In a Stipulation filed with this court, Bernalillo County

O
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has conceded that it violated the terms of the consent decree by
not providing funding for the Native Language Coordinator‘’s
budget in 2002. The parties agree that this constitutes good
cause to extend the portions of the Consent Decree enumerated in
the Stipulation.

After consideration of the Joint Motion for and Memorandum
in Support of Entxy of Stipulation and good cause appearing, the
court finds the terms of the Stipulation fair and reasonable, and
it is hereby ORDERED that the attached Stipulation is approved
for entry this Q’@{an of , 2003.

The Court shall retaln jurisdiction of this case to enter
further relief or such other orders as may be necessary for the
effectuation of the terms of this agreement and to ensure

compliance with Sections 2 and 203 of Lhe Voting Rights Act, 42
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U.s5.C. §§1973, 1973aa-la, and the Fourteenth and Fifteenth

Amendments to the Constitution. -

United States Court of Appeals
For the Tenth Circuit

HONORABLE JOHN E. CONWAY

ed States District Judge

ted States District Court for
e District of New Mexico

THE HONORARL UCE"D. BLACK
United States District Judge
United States District Court for
The District of New Mexico
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IN THE UNITED STATES DISTRICT COURTMP
FOR THE DISTRICT OF NEW MEXICO P,
b

UNITED S’IiA’I‘ES OF AMERICA, 03 JUN ‘-‘7 PM 5: 27

Plaintiff, CA NO. 98-156BB

V.

BERNALILLO COUNTY, NEW MEXICO;
BERNALILLO COUNTY BOARD OF
COMMISSIONERS; TOM RUTHERFORD, -
Chairperson of the Bernalillo County
Board of Commissioners; STEVE
GALLEGOS, ALAN ARMIJO, E. TIM CUMMINS,
MICHAEL BRASHER, Members of

the Bernalillo County Board of
Commissioners; and MARY HERRERA,
Bernalillo County Clerk,

L N N N N R R

Defendants.

STIP ON

The United States, Bernalillo County, and remaining
defendants, agree through their undersigned counsel to the
following Stipulation. The parties respectfully request this
Court to enter this Stipglation., ' .

Bernalillo County initially became subject to the minority
language provisigns of the Voting Rights Act iﬁ 1592, and for the
following four years, the county failed to furnish, in tﬁe Navajo
language, the information and assistance necessary to allow ‘
Navajo citizens an equal opportunity for effective participation
in all aspects of the political process. The United States
initiated this action on february 6, 1998, pursuant to Sections

2, 12(d), and 203 of the Voting Rights Act of 1965, as amended,
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42 U.s.C. 81973, 42 U.S8.C. §1973j(d), 42 U.S.C. §1973aa-la, and
28 U.S.C. §2201, alleging violatiocns of the Voting Rights Act
arising from Bernalillo County’s election practicgsband
procedures as théy affect Nativg American citizens of the county,
including those Native American'citizens who rely in whole or in
part on the Naﬁajo language. o

The county admittea these violagioﬁs and agfeed to remedy
them by entering into a‘consent decree and bylﬁriting an
operations manual detailing'the cobnty’s procédures for providing
agsistance and information under Seétipn 203 of the Voting Rights
Act. On April 27, 1998, the three-judgemcourt in this case
approved the consent decree.

Pursuant to the consent decree, the United States has
assigned federal observers to monitor Bernalillo County
elections, and_the Unitéd States has conducted extensive
investigationé of the actions of Bernalillo County in complying
with the consent decree and Section 203 of the Voting Rights Act.
Federal observers have monitored ana the United States has
investigated elections held from 1998 throughigooz.‘ For &
majority of this time period, Bernalillo County has administered
an election program that has made all phases bf'the election
process -as accessible to the Native American population of

Bernalillo County as they are to the remainder of the county’s

population.
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On August 23, 2002, the United States learned that
Bernalillo County had eliminated the budget for the Native
Language Coordinator for Fiscal Year 2003, whichvﬁggan on July 1,
2002. The coordinator was unéb}e to carry out her duties under
the county’s election prégram. ’The United States noted that the
county’s elimination of the budgeﬁffor the program violated
paragraph four of the consent decreeaané requested that the
couﬁty restore funding immediately. Funding for the
Coordinator’s budget was partiallykrestored three months after
the fiscal year began. Full fundiné*qg the‘coordinaﬁor’s budget
was restored eleven days prior to the Navember 2002 election.

The reports of federal §bservers who monitored the élection
and an investigation by the United States demonstrated that
Bernalillo County failed to comply with Section 203 for the 2002
general election. Both parties agree that this constitutes good
cause under paragraph 13 of the consent decree which permits the
extension of the consent decree. The parties further agree that
a fully funded Native American elecfipn prbgfam had been
successful in the past and likely would be suégessful in ﬁhe
futqre. ‘

Bbth parties agree to stipulate to the fqllaﬁing:

1) It is the intent of Bernalillo County to make all phases
of the election proéess as accessible to the Na#ajo population .of

Bernalillo County as they are to the remainder of the county’s
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population. ., Therefore, Bernalillo County shall continue to
provide information, publicity, and assistance in the Navajo
language in voter registration, voterhregistratién cancellation,
absentee voting, early voting?,;rodedures at the polls including
translation of the ballot, and ﬁréining of polling officials and
translators as outlined in the couhty’s Native American Election
Information Program Operations Manuai.’¥

2) To ensure the dissemination of election-related
information to the Navajo speakiné'population of Bernalillo
County, and to make the election_pr6c¢§s equally accessible to
Native American citizens, Bérnalillo Coﬁ;ty shall continue to
employ a Native Language Coordinator (hereinafter “Coordinator”).
The Ccordinator shall be bilinéual in Navajo and English. The
primary responsibility of the Coordinator, a full-time employee
of Bernalillo County, shail be to car;y out the county’s Native
American language program.

3) - Bernalillo County shall fully fund a budget for the
Coordinator which shall be sufficient to cover-expenses incurred
in caréying out the Coordinator’s duties, obligations,baﬁd
responsibilities. \

4) To assiét in the effectiveness of this étipulaticn and
to ensure the continued enforcement of the voting guarantees of
the Fourteenth>and Fifteenth Amendments, Bernalil;c County will

remain designated for federal examiners pursuant to Section 3(a)
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of the Voting Rights Act, 42 U.S.C. §1973(a), which enables the
appointment of fedeial observers. Bernalillo County recognizes
the authority of the federal observers to observézéll aspects of
the voting process conducted inﬂthe polls on election day,
including the provisiﬁn by the éopﬁty of assistance to voters in
the voting booth provided that ﬁheﬁyoter does not object to being
observed.

5) This Stipulation éhéll remain in effect through January
31, 2005. .

The Court shall retain jurisdiétign’oi this case to enter
furtﬁer‘relief or such other orders as ﬁ;& be necessary for the
effectuation of the terms of this agreement ana to ensure
compliance with Séctions.z and 203 of the Voting Rights Act, 42
U.S.C. §81973, 1973aa-la, and the Fourteenth and Fiftegnth

Amendments to the Constitution.
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Entered this /7™ day of Shn.e , 2003.

For Plaintiff: For Defendants:
UNITED STATES OF AMERICA BERNALILLO COUNTY

DAVID C. IGLESIAS

United States Attorney ///Zp%’_

RALPH F. BOYD, JR. TIZ0 CHAVEZ
Assistant Attorney General Bernalillo Count torney
Civil Rights Division Steve Schiff Building

520 Lomas, N.W. 4™ Floor
Albugquerque, NM 87102

ﬁw 505-314-0180

JOSEPH D. RICH

GAYE L. TENOSO

TIMOTHY F. MELLETT
Attorneys

Voting Section

Civil Rights Division
Department of Justice
Room 7254-NWB

950 Pennsylvania Avenue
Washington, D.C. 20530
202-307-6262
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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

UNITED STATES OF AMERICA
Plaintiff,
v.

)
)
)
)
)
CITY OF BOSTON, )
MASSACHUSETTS; THOMAS M. )
MENINQ, in his official capacity as )
Mayor of the City of Boston, )
BOSTON CITY COUNCIL: )
MICHAEL F. FLAHERTY, PAUL J))
SCAPICCHIO, JAMES M. KELLY, )
MAUREEN E. FEENEY, )
CHARLES C. YANCEY, ROB )
CONSALVO, JOHN TOBIN, )
CHUCK TURNER, MICHAELP. )
ROSS, JERRY P. MCDERMOTT, )
FELIX D. ARROYO, MAURA )
HENNIGAN, STEPHEN J. )
MURPHY; BOSTON ELECTION )
DEPARTMENT, GERALDINE )
CUDDYER, in her official capacity )
as Chair of the Baston Election )
Department, )

)

)

)

Defendants.

CIVIL ACTION No.
C LAINT

THREE-JUDGE CQURT

05-11538

COMPLAINT

The United States of America, Plaintiff herein, alleges:

RN
Eva Ji

1. The Attorney General files this action seeking injunctive and declaratory relief

pursuant to Sections 2, 3, 12(d), and 203 of the Voting Rights Act of 1965, as amended,

42 US.C. §§ 1973, 1973a(a), 1973j(d), 1973aa-1a, 1973aa-2, and 28 U.S.C. § 2201,
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JURISDICTION

2. This Court has jurisdiction of this action pursuant to 28 U.S.C. § 1345 and 42
U.S.C. §§ 1973j(f), 1973aa-2. The claim pursuant to Section 203 of the Voting Rights Act requires
that the action be heard and determined by a court of three judges in accordance with the

provisions of 42 U.S.C. § 1973aa-2 and 28 U.S.C. § 2284.

PARTIES

3. Defendant City of Boston (“City” or “Boston™) is a geographical and politicat
subdivision of the Commonwealth of Massachusetts (“Commonwealth” or “Massachusetts™) and
exists as a charter city organized pursuant to the laws of Massachusetts.

4. Defendant Thomas M. Menino is the Mayor of Boston, with the responsibility of
serving as the chief executive officer of the City, appointing the members of the Election
Department and selecting election officers. Defendant Menino is a resident of Boston and is sued
in his official capacity.

5. Defendant City Council is the legislative body of the City of Boston, with
responsibilities which include adopting appropriations and making bylaws or ordinances,
including those which impose duties of the City on departments and department heads.

6. Defendant Michael F. Flaherty is the City Council President. Defendant Flaherty is
a resident of the City and is sued in his official capacity.

7. Defendants Paul J. Scapicchio, James M. Kelly, Maureen E. Feeney, Charles C.

Yancey, Rob Consalvo, John Tobin, Chuck Turner, Michael P. Ross, Jerry P. McDermott, Felix D.
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Arroyo, Maura Hennigan, and Stephen J. Murphy are Members of the City Council. Each of these
Defendants is a resident of the City and is sued in his or her official capacity.

8. Defendant Election Department is the City department responsible for the conduct
of voter registration and elections held in the City. The Election Department conducts all
municipal, state, and federal elections within the City and is responsible to ensure that elections
are properly managed and conducted in accordance with municipal, state, and federal laws.

9. Defendant Geraldine Cuddyer is the Chair of the Election Department, with duties,
powers, and responsibilities concerning the administration of elections held in Boston. Defendant

Cuddyer is a resident of the City and is sued in her official capacity.

ALLEGATIONS

10.  According to the 2000 Census, Boston has a total population of 589,141, and a
citizen voting-age population of 388,579 persons. Boston's Hispanic population is 85,089,
representing 14.4% of the City’s total population. There are 33,596 Hispanic voting age citizens,
representing 8.6% of the City’s citizen voting age population. Boston’s Chinese population is
19,885 and the Vietnamese population is 11,126, representing 3.4% and 1.8% respectively of the
City’s total population. There are 9,825 and 4,220 Chinese and Vietnamese voting age citizens
respectively among whom 50.1% of the Chinese citizen voting age population and 61.2% of the
Vietnamese citizen voting age population are limited English proficient.

11.  Boston is subject to the requirements of Section 203 for the Spanish language,
pursuant to the designation by the Director of the Census. The Director has determined that more

than 10,000 of Boston's voting-age citizens are members of a single language minority group
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(Spanish heritage or Hispanic) who do not speak or understand English well enough to participate

in the Bnglish-language election process and have an illiteracy rate that is higher than the national

illiteracy rate. 42 U.S.C. § 1973aa-1a{b)(2); see also 67 Fed. Reg. 48,871 (July 26, 2002). The
determination of the Census Bureau that the City of Boston is covered by Section 203 for Spanish
is final and non-reviewable. 42 U.S8.C. § 1973aa-1a(b){4).

12.  The City of Boston has been continuously covered under Section 203 to provide
bilingual elections in Spanish since September 18, 1992. 57 Fed. Reg. 43,213 (Sept. 18, 1992), 67
Fed. Reg. 48,871 (July 26, 2002). The Department of Justice has directly notified election
officials, including Boston election officials, in all jurisdictions covered under Section 203 and
has provided information regarding the requirements of Section 203. The Department of Justice
directly notified Boston election officials of its Section 203 responsibilities in meetings between
Civil Rights Division attorney and the City’s Election Department Chairs subsequent to the 1990
and 2000 Census designations, respectively, and in letters dated September 21, 1992, July 26,
2002, and August 31, 2004.

13.  Because the city of Boston is subject to the requirements of Section 203, “any
registration or voting notice, forms, instructions, assistance, or other materials or information
relating to the electoral process, including ballots” that Defendants provide in English must also be

furnished in Spanish. 42 U.S.C. § 1973aa-1a.

FIRST CAUSE OF ACTION

14.  Plaintiff hereby realleges and reincorporates by reference paragraphs 1-13 above.

15. In conducting elections in Boston, Defendants have failed to provide election-
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related materials, information, and/or assistance in Spanish including, but not limited to, the

following:

(@)  Failing to recruit, appoint, train, and maintain an adequate pool of bilingual poil
officials capable of providing effective language election information and assistance to
limited English proficient Hispanic citizens; and

(b)  Failing to translate into Spanish all election-related announcements, instructions,
and notices at election sites; and in particular, failing to translate into Spanish information
available in English on the Election Department’s website, or to have any effective
alternate method of disseminating such information in Spanish.

16. Defendants’ failure to provide assistance at all of the polls when such assistance

is needed, to recruit, train and assign bilingual poll workers and to translate election information

in Spanish and provide adequate bilingual assistance, as described herein, constitutes a violation

of Section 203 of the Voting Rights Act, 42 U.S.C. § 1973aa-1a.

17.  Unless enjoined by this Court, Defendants will continue to violate Section 203 by

failing to provide limited English proficient Hispanic citizens of Boston with Spanish-language

election information and assistance necessary for their effective political participation.

above.

SECOND CAUSE OF ACTION

18.  Plaintiff hereby re-alleges and reincorporates by reference to paragraphs 1-17

19, Section 2 of the Voting Rights Act prohibits Defendants from applying or imposing

any “voting qualification or prerequisite to voting or standard, practice, or procedure” which
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results in a denial or abridgment of the right to vote on account of race or color, or membership in
a language minority group, including Asian American citizens and citizens of Spanish heritage.

20.  In conducting elections in Boston, Defendants have abridged the right of limited
English proficient members of language minority groups to vote, in their actions:

(a)  Treating limited English proficient Hispanic and Asian American voters

disrespectfully;

(b)  Refusing to permit limited English proficient Hispanic and Asian American voters

to be assisted by an assistor of their choice;

(c) Improperly influencing, coercing or ignoring the ballot choices of limited English

proficient Hispanic and Asian American voters;

(d) Failing to make available bilingual personnel to provide effectively assistance and

information needed by minority langnage voters; and

(e) Refusing or failing to provide provisional ballots to limited English proficient

Hispanic and Asian American voters.

21. Under the totality of the circumstances that exist in Boston, Defendants’ conduct
has had the effect of denying limited English proficient Hispanic and Asian American voters an
equal opportunity to participate in the political process and to elect candidates of their choice on
an equal basis with other citizens in violation of Section 2 of the Voting Rights Act, 42 U.S.C. §
1973.

22.  Unless enjoined by this Court, Defendants will continue to violate Section 2 of the
Voting Rights Act, 42 U.S.C. § 1973, by enforcing standards, practices, or procedures that deny
limited English proficient Hispanic and Asian American voters the opportunity to participate

effectively in the political process on an equal basis with other members of the electorate.
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PRAYER FOR RELIEF

WHEREFORE, the Plaintiff, United States, prays that this Court enter an order:

1. With respect to Plaintiff's First Cause of Action:

(a)  Declaring that Defendants have failed to provide Spanish language election
information and assistance necessary to those who require it in Spanish in violation of
Section 203 of the Voting Rights Act, 42 U.S.C. § 19733aa-1a;

(b) Enjoining Defendants, their employees, agents and successors in office, and all
persons acting in concert with them, from failing to provide Spanish language election
information and assistance to persons with limited English proficiency as required by
Section 203, 42 U.S.C. § 19733aa-1a; and

(¢)  Requiring Defendants to devise, publicize and implement a remedial plan to ensure
that Spanish-speaking citizens are able to participate in all phases of the electoral process
as required by Section 203, 42 U.S.C. § 19733aa-1a.

2. With respect to Plaintiff’s Second Cause of Action:

(a) Declaring that Defendants have violated Section 2 of the Voting Rights Act, 42
U.S.C. § 1973, because their actions have resulted in the denial or abridgement of the rights
of limited English proficient Hispanic and Asian American voters;

(b) Enjoining Defendants, their agents and successors in office, and all persons acting
in concert with them, from implementing practices and procedures that deny or abridge the
rights of limited English proficient Hispanic and Asian American citizens in violation of
Section 2 of the Voting Rights Act, 42 U.S.C. § 1973; and

(c)  Requiring Defendants to devise and implement a remedial program that provides
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Boston’s limited English proficient Hispanic and Asian American citizens the opportunity

to fully participate in the political process consistent with Section 2 of the Voting Rights
Act, 42 US.C. § 1973.

3 Plaintiff further requests that this Court:

(a)  Authorize the appointment of federal examiners for elections held in Boston
pursuant to Section 3(a) of the Voting Rights Act, 42 U.S.C. § 1973a(a) until December 31,
2007,

(b)  Award Plaintiff the costs and disbursements associated with the filing and
maintenance of this action; and

(¢)  Award such other equitable and further relief as the Court deems just and proper.

Date: ____day of July, 2005
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ALBERTO GONZALES
Attomey General

- s

BRADLEY J. SCHLOZMAN
Acting Assistant Attorney General

J. SULLIVAN
United Sfates Attorney

o S S
JOHN K. TANNER
Chief, Voting Section

i

/
SUSANA LORENZ -GIGU]@\I?E"
Special Counsel
Civil Rights Division - NWB
U.S. Department of Justice
950 Pennsylvamia Ave.,, NW
Washington, D.C. 20530
(202) 514-9822
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Case 1:05-cv-11598-WGY Document 60 Filed 10/18/2005 Page 10of2

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF MASSACHUSETTS
Civil Action No.
05-11598-WGY
UNITED STATES OF AMERICA,
Plaintiff,
v.

CITY OF BOSTON, MASSACHUSETTS, ET AL.

Defendants

October 18, 2005

ORDER

The parties have filed a joint motion to enter a revised order concerning their
Memorandum of Agreement and Settlement.

The three-judge court heard argument concerning this joint motion on October 17,
2005. The court understands from representations made by the City of Boston and from
the United States that paragraphs 22 through 25 of the Memorandum of Agreement and
Settlement are intended to and will have the effect of obtaining meaningful consultation
from relevant community groups (through the Task Force and by other means) as to pre-
election procedures and materials as well as to post-election critiques.

Based upon these representations and our review of the documents, we hereby
order, adjudge, and decree that:

(1)  The appointment of federal examiners is authorized for the City of Boston
pursuant to Section 3(a) of the Voting Rights Act, 42 U.S.C. § 1973a(a), through
December 31, 2008.

(2)  The parties have entered into a comprehensive Memorandum of Agreement
and Settlement resolving the disputes between them, a copy of which is attached, with
the following modification: the last sentence of Paragraph 25 of the Agreement is
stricken. The court further orders, without objection from the parties, that any substantial
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Case 1:05-cv-11598-WGY Document 60 Filed 10/18/2005 Page 2 of 2

modification of the Memorandum of Agreement and Settlement shall be filed
contemporaneously with the court. This matter shall be placed on the Court's inactive
docket, and the Court shall retain jurisdiction, through expiration of said Agreement and
the Court's interlocutory order authorizing appointment of federal examiners, both to
occur on December 31, 2008, at which time this matter shall be dismissed.

(3)  Should there be a need to do so prior to December 31, 2008, the

Department of Justice or the City of Boston, separately or together, may return to this
court to resolve disputes under the Memorandum of Agreement and Settlement.

@ LA/

U.S. Circuit Judge Sandra I, Lynfl?

U.S. District Judgeyl f {Young

Pz B %ml»

U.S. District Judge Patti B. Saris
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MEMORANDUM OF AGREEMENT AND SETTLEMENT

‘Whereas Section 2 of the Voting Rights Act of 1965 requires that citizens be allowed to
participate equally in all phases of the election process without regard to race, color or
membership in a language-minority group, 42 U.S.C. § 1973, and said Section applies to all areas
of the United States; and

Whereas the City of Boston has been subject to the requirements of Section 203 of the Voting
Right Act, 42 U.S.C § 19733aa-la, with respect to the Spanish language, since 1992, see 57 Fed.
Reg. 43,213-02 (Sept. 18, 1992); and

Whereas the Voting Rights Act protects those languagc-mihority groups against which there has
been a history of discrirﬁination in voting in the United States, and specifically defines “language
minorities” or “language minority group™ as including only persons who are American Indian,
Asian American, Alaskan Natives or of Spanish heritage, 42 U.S.C. § 19731(c)(3); 42 U.S.C. §
1973aa-1a(e); and

Whereas the Director of the Census determined on July 26, 2002, that the City of Boston
continued to be subject to Section 203 coverage under the Voting Rights Act for Spanish-
heritage citizens, based on a determination that more than 10,000 citizens in the City are
members of a language-minority group, specifically of Spanish heritage, who do not speak
English well enough to participate effectivély in an English-language election process, and the »
illiteracy rate of these persons as a group is higher than the national illiteracy rate, see 67 Fed.
Reg. 48,871 (July 26, 2002); and

‘Whereas the Department of Justice has, since 1992, sent the City of Boston and other

jurisdictions covered under Section 203 information regarding Section 203’s requirements and
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has met with City officials and officials of other jurisdictions to further explain these

requirements; and

Whereas the City maintains that since 1992 it has undertaken to provide full and fair access to its
elections to language-minority groups, including citizens of Spanish heritage, in accordance with
its obligations and responsibilities under Section 203 of the Voting Rights Act, including
providiné minority-language assistance at a number of polling places, bilingual signage and

literature relevant to the City’s voting practices and procedures, and bilingual ballots; and

‘Whereas the Department of Justice filed a civil complaint against the City of Boston on July 29,
2005, captioned United States of ‘America v. City of Boston, et al., Civil Action No. 05-11598,
claiming violations of the Voting Rights Act in regard to the City’s covered language-minority

voting population; and

Whereas the Department of Justice’s Civil Rights Division, which has primary enforcement
responsibility for the Voting Rights Act, has alleged that the City of Boston is not in compliance
with Sections 2 and 203 of the Voting Rights Act and needs to take steps to ensure that all
minority-language voters covered by the Act, including Spanish-speaking, Chinese-speaking, and
Viemamese-spealdng voters, have equal access to the City’s electoral process for all city, state,
and federal elections administered in whole or in part by the Cit-y‘; and

Whereas the City of Boston disputes the Justice Department’s allegations, and asserts it is
committed to increasing its current efforts to provide covered language-minority voters equal
access to the election process and to resolving whatever differences there may be \;vith the
Department of Justice regarding the manner in which it has endeavored to provide the franchise
to covered language-minority groups in the City, and has entered into discussions and

negotiations with the Department of Justice intent on reaching agreement as to what
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improvements the City might adopt so as to satisfy the Department of Justice that the City’s
voting practices and procedures will fully and fairly apply to citizens of covered language-
minority groups, in the same manner as they are applied to English-speaking citizens, as re-quirecl
by the Voting Rights Act; and

Whereas the City of Boston and the Department of Justice have reached agreement with respect
to the matters set forth herein, and are-desirous of working together in the future so as to ensure
that covered language-minority citizens of voting age in the City of Boston are provided the same
opportunity to participate in the franchise as are other voting-age citizens to the fullest extent

possible;

NOW THEREFORE, for full, fair and adequate consideration given and received, it is hereby

agreed as follows:

1. The City of Boston, its employees, agents, successors in office, and all persons
acting in concert with it, agree to continue, as they have since at least 2002, to provide in Spanish
all of those "registration or voting notices, forms, instructions, assistance or other materials or
information relating to the electoral process, including ballots" that the City provides in English,
so that such materials are equally available in Spanish and English, as required by Se;:tion 203 of
the Voting Rights Act, as amgnded, 42US.C. § 197335.—13.(0), and also provide such materials
and information the City may have recently begun providing, and all future such materials and
information. In similar fashion, the City further agrees henceforth to provide such election
materials m Chinese and Vietnamese as it provides in English in accordance with the terms of

this Agreement.
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2. The terms of this Agreement shall apply to all federal, state, and local elections
administered by the City of Boston to the fullest extent permitted by law, which shall include
elections run in whole or in part by the City for the Commonwealth of Massachusetts or any
political subdivision of the Commonwealth. To insure the City's full authorization to perform its
obligations and responsibilities hereunder, the City of Boston commits to seek passage by the
Legislature of the Commonwealth of Massachusetts, before the next scheduled state elections on
September 19, 2006, of Home Rule Legislation pursuant to the que Rule Amendment to the
Massachusetts Constitution and the Massachﬁsetts Home Rule Procedures Act, G.L. ¢.43B, 5.1,
et seq., authorizing use by the City of Chinese and Vietnamese bilingual ballots as required by
this Agreement in all federal and state elections administered by the City. If said Home Rule
Legislation has not been obtained 90 days pﬁot to the September 19, 2006 elections, the City,
together with the Department of Justice, will immediately file with the Court a joigt petition for a
declaratory order regarding the City's authority to print and distribute such bilingual ballots in
said state election, while continuing the City’s Home Rule initiative to similar effect. The parties
agree that such an order would be necesséry and appropriate under all of the circumstahces.

3. The City of Boston, its employees, agents, successors in office, and all persons
mﬁg in concert with it, agree not to engage in any act or practice which has as its purpose or
result the denial or abridgment of the right to vote on the basis of membership in a language-
minority group in violation of Section 2 of the Voting Rights Act, 42 U.S.C. § 1973.

4. The United States agrees to move to dismiss its complaint against the City of
Boston based on the City’s willingness to enter into this Agreement, and, to that end, the parties

hereto agree to jointly move for conditional dismissal pursuant to Rule 41(a)(2), Fed. R. Civ. P.
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Minority Language Assistance

5. The City of Boston agrees to continue to make available by telephone, without
cost, trained bilingual elecﬁon personnel able to speak Spanish to answer voting-related
questions during normal business hours, and while the polls are open on election days. In
addition, the City agrees to provide like telephone assistance, without cost, through trained
bilingual election personnel able to speak Chinese and Vietnamese to assist members of those
language-minority groups on election days.

6. The City of Boston agrees to recruit, hire, and assign available bilingual election
officers able to understand, speak, read, and write Spanish fluently to provide assistance to
Spanish-speaking voters at the polls on election days. In addition, the City agrees similarly to
recruit, hire, and assi_gn a‘{ailable bilingual election officers £o assist Chinese-speaking and
Vietnamese-speaking voters at the polls on election days.

7. The City of Boston agrees to survey City employees to identif}I' those who speak
Spanish, Chinese, or Vietnamese fluently, and to allow and encourage such employees, as théy .
can be made available to provide assistance, to serve at the polls on election day. The City
further agrees to strive to find and utilize qualified bilingual persons fluent in Spanish, Chinese,
or Vietnamese to serve as election officers, and, to that end, shall, among other outreach efforts,
invite recommendations of names from each xhajor political party, request each educational entity
within or proximate to the City to allow and encourage selected bilingual students (as allowed by
state law and as'part of an educational program) to serve as election officers, even on election
days that fall on school days, and receive academic credit appropriate to their service as well as
all pay and benefits of election officers, and urge eligii)l,e members of the Maybr’s Advisory Task

Force (iﬁcludjng its Community Liaisons and the individuals and organizations with which they
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are in contact, as discussed below), also to serve as and help recruit election officers.

8. The City of Boston agrees to increase substantially its pool of bilingual electic;n
officers so as to serve all voters who need assistance in Spanish to vote. In 2000, the Census
Bureau, based on data it collected, determined that 35 out of every 100 voting-age citizens of
Spanish heritage in Boston were unable to speak English well enough to part‘lcip'ate in a political
process administered in English. With that information-base, and applying the Census Bureau ‘
Spanish surname list to the City’s voter registration rolls -- the best current measure of the likely
need for assistance by Spanish-speaking voters in Boston -- the City agrees to supplement its
existing targeting program, so that any polling place in which there are, according to the Census
Bureau Spanish surname list:

(a) 100-249 registered voters with Spanish surnames, shall be staffed by at least one

Spanish-speaking election officer;
(b)  250-499 registered voters with Spanish sumames, shall be staffed by at least two
Spanish-speaking election officers;

(c)  500-999 registered voters with Spanish surnames, shall be staffed by at least

three Spanish-speaking election officers; and

(d) 1,000 or more registered voters with Spanish surnames, shall be staffed by at least

four Spanish-speaking election officers.

The parties may by written agreement adjust thes? requirements in light of reliable
information that the actual need for language assistance in a particular polling place is lesser or

greater than these standards.

9. The City of Boston further agrees to provide bilingual election officers to assist at

polling places serving Chinese and Vietnamese voters on a basis suited to the differing needs of
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these language-minority groups. The Census Bureau reports higher rates for Chinese (50%) and
Vietnamese (61%) citizens of voting age who are unable to speak English well enough to
participate in elections conducted in English than it reports for their counterparts of Spanish
heritage (35%). Moreover, surname lists compiled of Asian-American citizens, such as the
Lauderdale-Kestenbaum List, by necessity exclude common but ethnically ambiguous surnames
(such as “Lee™), so that such lists understate the actual numbers of Chinese and Vietnamese
citizens. Accordingly, the Department of Jﬁstice uses a separate formula for each minority-
language group, as appropriate, to measure the Ilikcly need of that group of voters for language
assistance at the polls. With that information-base and to better serve the needs of its Chinese
and Vietnamese citizens, the City of Boston agrees to the following commencing with the
November 8, 2005 Citywide election:
(a) any polling place in which there are, according to the Lauderdale and Kestenbaum
surname list:
(1)  35-84 registered voters with Chinese surnames, shall be staffed by at least
one Chinese-speaking election officer;
(2)  85-169 registered voters with Chinese surnames, shall be staffed by at least
two Chinese-speaking election officers;
(3)  170-339 registered voters with Chinese surnames, shall be staffed by at
least three Chinese-speaking election officers; and
(4) 340 ormore registered voters with Chinese surnames, shall be staffed by
at Jeast four Chinese-speaking election officers. »
(b)  any polling place in which there are, according to the Lauderdale and Kestenbaum

surname list:
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(1)  30-74 registered voters with Vietnamese surnames, shall be staffed by at
least one Vietuaxﬁese—speaking election officer;

(2)  75-149 registered voters with Vietnamese surnames, shall be staffed by at
least two Vietnamese-speaking election officers;

3) 150-299 registered voters with Vietnamese surnames, shall be staffed by
at least three Vietnamese-speaking election officers; aﬂd

(4 300 or more registered voters with Vietnamese surnames, shall be staffed
by at least four Vietnamese-speaking election officers.

The parties may by written agreement adjust these requirements in light of reliable
information that the actual need for language assistance in a particular polling place is lesser or

greater than these standards.

10.  The City of Bosil;on agrees to have available» on election days bilingual persons,
trained in Spanish-language election temitiol;)gy and all election procedures, as appropriate, who
shall be on call to travel to polling places not staffed by a bilingunal election officer to provide any
necessary assistance to any Spanish-speaking voter. Similarly, the City agrees to have bilingual
persons trained in Chinese and Vietnamese on'call on election days to provide like services as
needed to assist Chinese-speaking or Vietnamese-speaking voters.

11.  The City of Boston agrees to post signs prominently in English and Spanish at all
polling places in the City, indicating that Spanish-speaking assistance is available by a telephone
in the polling place. Similarly, the City agrees to post signs prominently in English and Chinese
and in English and Vietnamese indicating that assistance in either Chinese or Vietnamese, as

appropriate, is available by a telephone in the polling place.
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Election officer training

12. Prior to each election, in addition to any other required state or city training, the
City of Boston agrees to increase existing training of all election officers and other election
personnel to be present at the polls on the legal requirements of Sections 2 'and 203 of the Voting
Rights Act, including making minority-language assistance and materials available to voters in
an appropriate manner, applying all voting standards and practices equally, allowing voters their
assistor of choice consistent with and as limited by Section 208 of the Voting Rights Act,
provisional voting, the need to enforce state law prohibitions against campaigning in or near the
polls, and other election-related issues, and being respectful and courteous to all voters regardless
of race, ethnicity, color, or language abilities. In addition to the general training for election
officers, the City of Boston agrees to train all bilingual election officers (whether they be
Spanish, Chinese or Vietnamese speakers) on election terminology and voting instructions for
their specific language. The City of Boston further agrees to maintain a record of which election
officers attend training sessions, including the time, location, and training personnel involved.

13. In otde.r to be eligible to serve as an election officer, an individual must commit
orally or in writing that he or she will: (1) treat all voters equally and with respect; (2) honor the
candidate and other ballot choices of all voters who receive assistance in marking their ballots,
and avoid making any statement or allowing any pérson to make any communication within or
near the polls to influence any voter’s ballot choice; (3) allow voters requiring assistance to
choose a person to assist, consistent with Section 208 of the Voting Rights Act, 42 U.S.C. §
1973aa-6; and (4) c;ffer voters provisional ballots who are entitled to such ballots under
Massachusetts law and the Help America Vote Act of 2002, 42 U.S.C. § 15482(a). The Election

Depariment shall maintain records to demonstrate that each election officer has made this
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commitment.

Response to Complaints About Election Officers

14.  The City of Boston agrees, at the request of and on the responsibility of the
Department of Justice, to remove from the polls any election officer who the Department of
Justice advises has, in its judgment, knowingly violated the requirements set forth in items one
and two in Paragraph 13 of this Agreement.

15.  The City of Boston, upon receipt of complaints by voters, or their representatives
or agents, whether oral or written, agrees to investigate expeditiously any allegations of election-
officer hostility toward minority-language voters in any election. Where there is credible
evidence that election officers have‘engaged in inappropriate treatment of voters, the City of
Boston shall continue its practice of discipline, to include termination and removal of such
election officers for future elections, where appropriate.

Translation of Election Materials

16.  The City of Boston agrees to employ trained translators who are familiar with
Spani&x—]anguage election terminology to produce clear and accurate written translations, and
also to employ trained translators who are familiar with Chinese-language and/or Vietnamese-
language election terminology for the same purposes.

17. . The City of Boston agrees to compile a checklist identifying each written or
printed item of election information that the City of Boston makes available to the public at each
polling place. The checklist shall include for each item an attestation that the election officers at
the polling place posted or made available to voters these materials in each minority language, as
required in this Agreement, and shall also include sufficient space for insertion of a detailed

written explanation of why individual items were not posted or available. The Wardens for each

10
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polling place must complete and sign this checklist or, where appropriate, provide written
explanation for a failure to do so, before the Warden receives paﬁnent for work in the election,
'subject to applicable state and federal law. The City of Boston agrees to maintain a record of
each failure to complete and sign the checklist.

Dissemination of Minority Language Information

18.  The City of Boston agrees to disseminate all bilingual election information,
materials, and announcements produced hereunder (whether in Spanish, Chinese or Vietnamese)
to the same extent and on comparable terms as they are disseminated by the City in English,
including distributing said bilinguai election information, materials, and announcements in
newspapers, radio, and/or other media that exclusively or regularly publish or broadcast
information in Spanish, Chinese, or Vietnamese, as appropriate. Such election information and
materials, except for ballots, need not be identical in all respects to English-language materials,
but shall be in the form, frequency, and me&ia best calculated to achieve notice and
understanding equal to that provided to the English-speaking population and to provide
substantially the same information.

19. The ofﬁcial ballot and absentee ballots shall continue to be provided bilingually in
English and Spanish or, on any electronic voting machine, shall be readily available in Spanish as
an option. Any audio version of the ballot on suéh machines shall be available in English and
Spanish. Beginning January 1, 2006, official and absentee ballots shall also be provided
bilingually in Chinese and English and Vietnamese and Eriglish, and on any electronic voting
machine shall be readily available in Chinese and Vietnamese as an option, consistent with this
-Agreement. Any audio version of the ballot on suc;h machines shall be available in Chinese and

Vietnamese, as well as in English and Spanish.

11



309

20. Beginning with elections after January 1, 2006, the City agrees to provide ballots
bilingual in English and Chinese and/of English and Vietnamese as agreed in Paragraph 19 above
at each of the polling places staffed with at least one Chinese-speaking election officer (in the
case of English-Chinese ballots) or Vietnamese-speaking election officer (in the case of English-
Vietnamese ballots) as described in Paragraph 9(a) and (b) above, the number of such ballots to
be equal to the number of Chinese or Vietnamese surnamed registered voters, as appropriate.
After each election, the péxties will evaluate whether the English and Chinese and English and
Vietnamese bilingual ballots shouid be distributed to additional or different polling places, a.x;ld
make appropriate changes. For the November 8, 2005 City election, the City agrees to produce
and affix a sample or facsimile ballot, as nearly identical in size and layout to the official ballot,
in the Chinese language inside each voting booth in the polling places identified in Paragraph
9(a)(1) — (4) above and in Vietnamese ins_ide each voting booth in the polling places identified in
Paragraph 9(b)(1) — (4) above. The City agrees to solicit the assistance of the Advisory Task
Force in the production of said sample ballots.

21.  To the extent the City of Boston provides sample ballots in English to voters who
request them, the City of Boston shall also provide sample ballots in Spanish to voters who
réquest them. For the November 8, 2005 Citywide election, the City also agrees to the extent it
provides sample ballots in English to use its best efforts to provide sample ballots in Chinese and
Vietnamese in similar fashion to voters who request them, and agrees to provide such sample
ballots on the same basis as for English for all elections_ thereafter.

City Elections Language Coordinator

22.  The City of Boston agrees to employ an individual to coordinate the City's

minority-language election programs (the “City Elecﬁons Language Coordinator™) for all

12
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elections administered in whole or in part by the City of Boston. The employment of a
permanent City Elections Language Coordinator consistent with the City’s employment
procedures shall be completed no later than January 1, 2006, and in the interim the Election
Department will consult with the Gfﬁce of New Bostonians and the linguistics liaisons of
Neighborhood Services to address the needs as enumerated m this Paragraph. The City of
Boston further agrees to provide the City Elections Language Coordinator with all d:le support
necessary to meet the goals of the Program. The City Elections Language Coordinator shall work
under the supervision of the Chair of the Election Department. The City Elections Language
Coordinator's oversight responsibilities shall include: training of bilingual election officers;
recruitment and assessment of the minority-language proficiency of bilingual election officers
and interpreters; coordination of translation of election information, including the Election
Department’s website; development of an election glossary to insure uniform use of election
terminology in Spanish, Chinese, and Vietnamese; development, selection and oversight of
minority-language media and other election notices, announcements and information, including
e&mﬁve notices of poll site information and voter assignments; and managing other aspects of
the Program. To accomplish these tasks, the City shall appoint from among the members of the
Mayor’s Advisory Task Force a Cominunity Liaison for each of the three language-minority
communities covered by this Agreement -- the Spanish-speaking community, Chinese-speaking
community, and Vietnamese-speaking community. The City of Boston further agrees to assigﬁ a
full-time City employee, fully fanﬁﬁar with the election proce;s wnhm the City of Boston, ;,vl.xo
speaks Spanish to work with the Spanish Community Liaison, a comparable City employee who
speaks Chinese to work with the Chinese Community Liaison, and a comparable City employee

who speaks Vietnamese to work with the Vietnamese Community Liaison. These employees

13
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shall assist the Community Liaisons in conducting outreach to their respective communities and
partner with the Liaisons in aiding the City Elections Language Coordinator’s achievement of his
or her responsibilities.

Advisory Task Force

23.  The City Elections Language Coordinator and each Community Liaison shall be
members of the Mayor’s Advisory Task Force that has been established to coordinate and assist
efforts of the City of Boston to address concerns of the City’s language-minority groups,
including concerns relating to the distributibn and dissemination of bilingual election materials.
To fully effectuate this Agreement and to serve effectively and efficiently the varying needs of
each covered language-minority group, the designated Community Liaison shall be fully able to
read, write, and speak fluently the language of the language-minority group he or she has been
appointed to represent. The Community Liaison, along with his or her City employee
counterpart whenever possible, shall meet periodically with interested individuals and
organizations that work with or serve that Community Liaison’s particular covered minority-
language group in the City of Boston to receive comments, input and guidance on how more
effectively the City might be able to provide election materials, information, and assistance to
those minority-language voters, and to publicize the City's minority-language election programs.
Said meetings shall occur at least monthly through 2006, and as ﬁ'equently_thereaﬁer as the
Community Liaison determines is necessary to insure that the language-minority community
served is being héard and its commen‘ts, input and guidance are being fully considered by the
Mayor’s Task Force. The Advisory Task Force shall meet regularly throughout the year to
revie;v with the City Elections Language Coordinator and the Community Liaisons the City’s

performance under this Agreement, and to consider comments and recommendations made by

14



312

the City Elections Language Coordinator and the Community Liaisons. At least one such
meeting of the Task Force shall occur within 45 days of any city, state or federal election
administered by the City, following which the City Elections Language Coordinator shall provide
a written summary to the Mayor, the Chair of the Blection Department, and all members of the
Task Force of the discussion and any decisions reached at the meeting. Said written summary
shall include a statement of reasons supporting any decision made by the éhair of the Election
Department not to implement.a Task Force suggestion regarding any particular voting practice or
procedure. A

24, The City of Boston agrees to transmit, by electronic mail, facsimile or other
means, to all interested persons and orgaﬂzaﬁohs, copies of all bilingual election information,
announcements, and notices that are provided to the electorate and general public, together with -
an election glossary containing accepted election terminology in Spanish, Chinese and
Vietnamese, and request that they share such information with their members, clientele, and
representat%ve language-minority groups. The Election Department shall maintain a separate list

of persons and organizations interested in receiving materials and information in each language.
Evaluation of Plan

25.  The parties to this Agreement‘recogui;e that regular and ongoing cooperation and
reassessment may be necessary to provide the most effective and efﬁcignt bilingual election
program. The City of Boston therefore agrees to evaluate each bilingual program after each
election (e.g., following the 2005 preliminary election) to determine which aspects of such
programs are functioning well, whether any aspects need improvement, and, if improvements are
needed, how to address them. The Department of Justice shall be available to meet with the City

of Boston following each election to share information it learns through its federal examiners,

15
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and to assist the City of Boston in its ongoing assessment of its bilingual election program. This

Agreement may be adjusted at any time upon written agreement of the parties.
Retention of Documents and Reporting Requirements

26. During the duration of this Agreement, the City of Boston agrees to make and
maintain written records of all actions taken pursuant to this Agreement, and to make copies of

such records available to the Department of Justice upon request.

27. Durmg the duration of this Agreement, at least 30 days bvefore each election held
in whole or in part within the City of Boston, the City of Boston agrees to provide to the
Assistant Attorney General, Civil Rights Division, Department of Justice, or his designee, a list
of polling places to be used for such election, the precincts voting at each such polling place, the
number of election officers to be appointed and assigned to serve at each polling place who are
bilingual and the language(s) spoken by each such officer, and an electronic copy of the list of
registered voters fér such-election, as known at that time. Within 30 days following certification
of election results for each election, the City of Boston agrees to provide to the Assistant
Attorney General, Civil Rights Division, Department of Justice, or his designee, any updated
report regarding the aforesaid polling information, and further to advise said Department official
on all complaints the City of Boston received before, on, or aﬁer‘ election day concerning
language or voter assistance issues. Unless otherwise specified, or as may be changed from time
to time, all reports, notices or any other written conununication; required to be submitted under
this Agreement shall be sent to the undersigned counsel at the Department of Justice, at the

following address:

Voting Section
U.S. Department of Justice

16 -
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Civil Rights Division
950 Pennsylvania Ave., NW. - NWB-7254
Washington, D.C. 20530

Facsimile: (202) 307-3961
E-mail: John. K. Tanner@usdoj.gov
Preliminary Measures for the September 27, 2005 Preliminary Election

28.  Given the limited amount of time between execution of this Agreement and the
September 27, 2005 preliminary election, this Paragraph sets forth the City of Boston’s
obligations for that election and that election only. The other pmﬁsiom of this Agreement will
apply to all future elections, commencing with the November 8, 2005 final election, or as soon as
otherwise provided in this Agreement, through expiration of this Agreement. The City of Boston

shall undertake the following initial, reasonable, and practicable steps for the September 27, 2005

preliminary election:

Bilingual Election Officers

(@)  While the City of Boston shall make best efforts to recruit and hire the number of

bilingual, Spanish-speaking, Chinese-speaking, and Vietnamese-speaking election officers set
forth in Paragraphs 8(a) - (d), 9(a)(1) - (4), and 9(b)(1) - (4) above, the City of Boston agrees to
appoini at Jeast one Spanish-speaking election officer to each polling place in the City of Boston
with 100 or more Spanish-surnamed registefed voters; at least one Chinese-speaking election
officer to .each polling place with 35 or more Chinese-surnamed registered voters; and at least
one Vietnamese-speaking election officer to each polling place with 30 or more Vietnamese-

surnamed voters. The parties recognize the time constraints and appreciate the challenges

17
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involved in meeting the appointment goals set forth in this Paragraph and agree to meet and
confer on a frequent basis to facilitate achievement of these requirements, and make adjustments,

if necessary.

Election Officer Training
(b)  Prior to the September 27, 2005 preliminary election, the City of Boston agrees to
continue its existing training for all election officers to be respectful and courteous to all voters
regardless of race, ethnicity, or language abilities, and to provide provisional ballots to those
voters who are eligible to vote by provisiénal ballot.
()  The City of Boston further agrees to instruct its wardens and bilingual election officers
during election officer training that the bilingual election officers must be available to assist
voters needing lmgu;ge assistance at all stages of the véting process — including at the sign-in
table, during voting demonstrations, and while vbting at the voting booths. The City of Boston
also agrees to include in its instruction of all its election vofﬁcers that voters needing langnage
assistance may be given assistance by a person of the voters’ choice consistent with and as
limited by Section 208 of the Voting Rights Act, and that ali applicable state law prohibitions

against campaigniné in or near the polls shall be enforced.

Signs and Ballots
(dy Signsin Exllglish and Spanish shall be posted prominently at all polling places in the
City of Boston, indicating that Spanish-speaking assistance is available by a telephone in the
polling place.
(e) Signs in English and Chinese shall be posted prominently at those polling places

identified in Paragraph 9(a)(1) - (4) stating that Chinese-language assistance is available, if in
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fact the particular polling place has bilingual staff, or explaining how voters can obtain assistance

in Chinese if there is no bilingual election officer present.

) Signs in English and Vietnamese shall be posted prominently at those polling places
identified in Paragraph 9(b)(1) - (4) stating that Vietnamese-language assistance is available, if in
fact the particular polling place has bilingual staff, or explaining how voters can obtain assistance

in Vietnamese if there is no bilingual election officer present.

(®) The City of Boston shall continue to provide a bilingual ballot in English and Spanish to
each of the City’s polling places. As time and circumstances permit, the City of Boston shall
also use its best efforts to produce and affix a sample or facsimile ballot, as nearly identical in
size and layout to the official ballot, in the Chinese language inside each voting booth in the
polling places identified in Paragraph 9(a)(1) - (4) above and in Vietnamese inside each voting
booth in the polling places identified in Paragraph 9(b)(1) - (4) above. The City agrees to solicit

the assistance of the Advisory Task Force in the production of said sample ballots.

Other Provisions

29. . This Agreemenf is final and binding between the parties and their successors in

office regarding the claims raised in this action. This Agreement shall remain in effect through
December 3 1, 2008. Either party may move this Court for such orders as may be necessary for
the effectuation of the terms of this Agreement and to ensure compliance with the Voting Rights

Act.

30.  Each party shall bear its own costs and fees.
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Agreed to this L5 /kday of 2/%14‘¢4 o L 2005.

AGREED TO

For UNITED STATES OF AMERICA:

BRADLEY T-SCHLOZMAN’

Acting Assistant Attorney General

Civil Rights Division

ﬁgb L
JGEIN TANNER

Chief

CHRISTOPHER COATES
Principal Deputy Chief
SUSANA LORENZO-GIGUERE
Special Counsel

JAMES D. WALSH

ABEL GOMEZ

ALBERTO RUISANCHEZ
Attorneys

Voting Section

U.S. Department of Justice
Civil Rights Division

950 Pennsylvania Ave., N.W.
‘Washington, D.C. 20530
(202) 514-6346

For CITY OF BOSTON:

Howrey LLP

1299 Pennsylvania Avenue, NW .
Washington, D.C. 20004-2402
(202) 383-6912

Mo Ol e
MERITA A. HOPKINS
Corporation Counsel
City of Boston
Boston City Hall’

Room 615
Boston, MA 02201
(617) 635-4017
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Case 1:05-cv~11598-WGY Document42  Filed 09/22/2005 Page 1 of 2

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF MASSACHUSETTS
UNITED STATES OF AMERICA )
)
Plaintiff, )
)
v. ) CIVIL ACTION No. 05-11598

)

CITY OF BOSTON, ) ORDER

MASSACHUSETTS; THOMAS M. )
MENINO, in his official capacity as )
Mayor of the City of Boston; )

BOSTON CITY COUNCIL: ) -

MICHAEL F, FLAHERTY, PAUL 1)
SCAPICCHIO, JAMES M. KELLY, )
MAUREEN E. FEENEY, )
CHARLES C. YANCEY, ROB )
CONSALVO, JOHN TOBIN, )
CHUCK TURNER, MICHAELP. )
ROSS, JERRY P. MCDERMOTT, )
FELIX D. ARROYO, MAURA )
HENNIGAN, STEPHEN J. )
MURPHY; BOSTON ELECTION )
DEPARTMENT; GERALDINE )
CUDDYER, in her official capacity )
as Chair of the Boston Election )
Department, )

)

)

)

Defendants.

| %ZM%D
e 2 ‘

THREE-JUDGE COURT

2,222%

RLOCUTORY ORDER AND ORDER OF DISMISSAL

It is hereby ORDERED, ADJUDGED, AND DECREED that:

(1)  The appointment of federal examiners is authorized for the City of Boston

pursuant to Section 3(a) of the Voting Rights Act, 42 U.8.C. § 1973a(a), through

December 31, 2008,
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Case 1:05-cv-11598-WGY Document42  Filed 09/22/2005 Page 2 of 2

(2)  Pursuant to Rule 41(2)(2) of the Fed. R. Civ. P., this matter is dismissed, subject
to substantial compliance by the City of Boston, et. al., with the Agreement
. reached by the parties, and the contingency set forth in Paragraph 2 of the
Agreement.
(3)  This matter shall remain on the Court’s inactive docket for enforcement of the
terms of the Memorandum of Agreement by either party through expiration of the
Court’s interlocutory order authorizing the appointment of federal examiners on

December 31, 2008.

ENTERED and ORDERED this day of September 2005.

THE HONORABLE WILLIAM G. YOUNG
UNITED STATES DISTRICT JUDGE

THE HONORABLE SANDRA L. LYNCH
UNITED STATES CIRCUIT JUDGE

THE HONORABLE PATTI B. SARIS
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT ' 7 \
EASTERN DISTRICT OF NEW YORK 0 o 2'7

THE UNITED STATES OF AMERICA,

. FILED
Plaintiff, CLERKS OFFRE, Ly .
w RT ED!
u5. DETRICT €00 * P LATT, Jd.
. v N JU%‘K‘ .

THE BRENTWOOD UNION FREE SCHOOL B8RO . . )
DISTRICT; LES A. BLACK, Superintendent of the
Brentwood Union Free School District; THE CIVlL A%N&TEI N ' M\} .

BRENTWOOD BOARD OF EDUCATION;
STEPHEN E. COLEMAN, President, SUZANNE M.
BELANGER, ANTHONY PALUMBO, BERNARD
PHILLIPS, TOMAS DEL RIO, Trustees of the
Brentwood Board of Education; ANGELA T, PISANO,
Brentwood Union Free School District Clerk,

Defendants.

CONSENT DECREE
The United States of America files Qxis action pu.rsuam‘; to Sections 203 of the Voting
Rights Act of 1965 (“Section 203"), as amended, 42 U.S.C. § 1973aa-1a, 42 U.S.C. § 19733a-2,
- and 28 U.S.C. § 2201, alleging recent violations of the Voting Rights Act arising from the

Brentwood Union Free SC}];)O! District’s (“Brentwoed School District”) election practices and
procedures as they affect Spanish-speaking citizens of the Brentwood “Sg_hool District.

" The claim under Section 203 of the Voting Rights Act, 42 USs.C. § 1973aa-1a, must be
heard and determined by a court of three judges pursuant to 42 U.S.C. §197322-2 and 28 U.S.C
§ 2284, '

The Brentwood School District has been subject to the requirements of Section 203 of‘the

&
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Voting Rights Act, 42 U.S.C. § 1973aa-1a, since September 18, 1992 with respect to the Spanish
lmg\mge. The School District’s coverage is based upon a determination by the Director of the
Census that in Suffolk County there are more than 10,000 citizens of voting age who are
members of a single language minority group (Spanish heritage or Hispanic) who do not speak or
understand English well enough to participate effectively in the English-language election
px:écess, and that the illitérany rate of theses persons as a group is higher than the national
illiteracy rate. 28 C.F.R. pt. 55, Appendix; 57 Fed. Reg. 43,213 (Sept. 18, 1992); 67 Fed. Reg.
48,871 (July 26, 2002). The Brentwood School District, as 2 political unit that holds elections
within Suffolk County, is subject to Section 203, See 2"8’C\.\}§'.3. §55.9.

The United States alleges in its complaini that Defendants have f.ailed to c@ply with thé :
requirernents of Section 203 with regard to Spanish-speaking citizens residing in the Brentwood
School District. The challe:}ged practices concern, inter alia, the alleged failure of Defendants to
provide for an adequate mumber of bilingual poll workers tmined to assist Hispanic voters on
election day and the alleged failure of Defendants to translate written e]ectidn materials imb
Spamish.

The p;nies, by agreeing and consenting to the entry of this Decree, stipulate to the
jurisdiction of the Court, and waive a hearing and the entry of findings of fact and conclusions of
law on all issues involved in this matter. Defendants do not contest the I\jnited States' f:;ctual

‘allegations with respect to the issue of Defendants' compliance with the bﬂ‘ir’xgua.l requirements of
Section 203 of the Voting Rights Act of 1965, as amended, 42 U.S.C.§ 1973aa-1a; however, this
Decree shall constitute neither an admission bS/ Defendants nor an adjudication by the Court on

the merits of the allegations by the United States.

JUL-16-28@3 16315 98% | P.G4
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Accordingly, it is hereby ORDERED, ADJUDGED, AND DECREED that:

1. Defendants shall comply with the bilingual requirements of Section 203 of the
Voting Rights Act of 1965, as amended, 42 U.5.C. § 197322-1a, as 2 covered political
subdivision under 42 U.S‘C; § 1973a2-1a(b)(2)(A). The provisions of this Decree are applicable
only to those elections and stages of the electoral process which are the responsibility of the
Défendants to conduct and administer under applicable provisions of the New York Education
Law and New York Election Law.

2. Defﬁdams shall provide to Spanish-language minority citizens fall and complete
information about all stiges of the electoral process, “inclu@ing, for example, the issuance, at any .
time during the year, of nou'ﬁgations, anomcements, or other informational materials
concerning the opportunity to register, the deadline for voter registration, the time, places and .
subject‘matters of elections, and the absentee voting process.” 28 CF.R. § 55.‘15, All
registration and voting notices, forms, instructions, assistance, and other materials or information
xclating_ to the electoral process, including ballots, 42 U:S.C. § 1973za-1a (c), shall be
disseminated by the Brentwood School District in both the English and the Spanish language and
shall be made equally available.

3. Defendaﬁts shall designate a person, either a present employee or épason hired
by Defendant Board of Education for such purpose, to actas Spanish Laxlgfuage Assistance
Coordinator (“Coordinator™), for at least thres months prior to any election conducted by the
Brentwood School bistn'ct, to help carry out the requirements of this Consent Decree. The

‘ Coordinator shall act only at the direction of the Scho‘ol District Clerk (“Clerk™), and report to

and be supervised by the Clerk, who shall be responsible for ensuring the effective

JUL~-16-2083 16315 98% ' P.85
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implementation of the Coordinator’s duties. The Coordinator shall be bilingual in English and in
Spanish and shall be trained by the Clerk in all aspects of the votﬁxg and registration process.

4. The translations into Spanish of the written election-related material shall be clear,
accurate and complete, see 28 C.F.R. § 55.19 (b), and, in this regard, the Clerk and/or the
Coordinator will consider the demographics of the Hispanic community and solicit corments of

the Hispanic community with respect to the accuracy of said translations and, upon consideration

of said cc make any necessary modifications.

5. The Clerk and/or the Coothor(s) shall meet with representatives of the
Hispanic Community and other concerned groups and iﬁ'c‘iiv_idpals at least two months prior to
each election and solicit their views on what steps are negded to ensure the effectiveness of

~ bilingual assistance for Hispanic voters. Defendants shall consider the views solicited, but are
not bound by this Decree to accept or implement any particular view expressed. The Clerk, with
the assistance of the Coordinator, shall determine which organizations, groups or individuals
within the Hispanic community may assist beneficially in the development and ma.inténance of
an effective bilingual election program. The Clerk and/or the Co'ordinator are not required by
this Decree to solicit the view so such organiza;ions, groups or individuals for purposes other
than to devélop and maintain the‘ eﬁféctive in'h’ngual election assistance prbgr&m required under -
this Decree. The Clerk and/or the Coordinator shall keep records of th;ir consultations and
outreach activities which shall include a description of thewggésﬁons proiaose-d during said
consultations.

6. Mzteriais available to voters at polling places shall be conspicuous and available

equally in English and Spanish. All signs that the School District posts at p@lling places on

JUL-16-2883 16715 sex . P.26
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election day shall be written in English and in Spanish. The ballot on the voting machines shall
appear in English and in Spanish.

7. At least one poll official at each polling place shall be bilingual in Spanish and
English. At the Oak Park E]émemary School, Pine Park Elementary School, Laurel Park
Elementary School, and Northeast Elementary School polling places, at least two polling officials
shau be bilingual in Spanish and English if the number of registered voters with Spanish
surpames increases by 200 or more from the number of registered voters with Spanish surnames
as of March 2003, Clearly visible Spanish language signs shall be posted outside and inside the
polling place indicating that Spanish language assistan;é is iav_ailablc, Clearly visible Spanish
language sign(s) shall be posted inside the polling places identifying the bilingual official(s) and .
his/her station(s). »

8. The requirements of paragraph 7 Are predicated on the schc;ol 2one boundaries
used to assign voters to polling places in the Brentwood School District on the date of execution
of this Decree. Defendants shall not, for the duration of this Decree, alter school zone boundaries
i}x any way affecting the assignment of voters to polling places,

9. If, despite its diligent recruitment efforts, the District is unable to hire and assign

the requisite number of bilingual poll ofﬁcialé, the Disﬁct shall hire and train qualiﬁed bilingual
translators to satisfy the numeric requirements for bilingual poll ofﬁcial‘s‘pmvided 'in this Decree.
Any such bilingual translators shall be hired and traineﬁ only to provide lan.guage assistance to
limited English proficient Hispanic voters and shall be employed in addition to, rather than in
place of, the full complemm_t of poll officials ordinarily assigned by Defendants.

10.  Defendants will monitor the levels of Spanish language assistance needed inside

JUL-16-2083 16:16 sex : a7
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the polling site and will, where needed, provide additiopal bilingual personmel to provide the
needed assistance to Spanish-speaking voters. See 28 C.FR. § 55:20. '

11.  Defendants shall use their best efforts to secure bilingual poll officials and
Spanish-language translators, and to notify voters that this assistance will be zvailable on election
day. Prior to elections, the School District shall provide notices in English e;hd Spanish through
the Spanish-language media, Hispanic community organizations (e.g., voting organizations,
businesses, churchés, senior citizens centers, efc.), in addition to any other récruitment methods
the School District presently uses, to ecruit bilingual election officials and to publicize the
availability of bilingual poll workers to assist Spa:ﬁsh-sé‘eékjng voters at the polls on election.
day.

’ 12.  The Clerk and/or the Coordinator shall conduct thé training of poll officials and
ahy other election related personnel who will be. working at the polls on election day regarding
the importance of all eligible citizens being able to cast 2 ballot at the polls, the right of voters to
have assistance in Spanish (including inside the voting booth), and the right of certain votiers,
with limited English proficiency, to be assisted by the person of their choice pursuant to Section
208 of the Voting Rights Act, 42. U.S.C. § 1973aa-6.

13.  Defendants shall promptly transmit to the Clerk any corgplaints they regeiye,
whether oral or written, of any allegations of poll worker hostility towa;d Spanish-speaking
and/or Hispanic voters in any election. All complaints received by the Clevrk shall be investigated
by the Clerk expeditiously, The Clerk shall utilize the Coordinater in such investigations as
necessary or appropriate including in instances in which the ‘Coordinatot's bilingual skills or

contacts within the Hispanic community would assist in the investigation. Where it reasonably

JuL-16-2223 16:16 a7 P.28
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has been found that any poll worker has engaged in inappropriate treatment of Spanish-speaking
and/or Hispanic voters, the Clerk shall remove that poll worker, and that poll worker shall not be
eligible to l;e apoll worker in future elections in the School District. '

14. éilingual poll officials shall be afforded an opport\mity to be trained in the
Spanish language translation of the entire ballot, all olmﬁon related forms used in the polls on
election day, and the voting process so that bilingual election officials will be able to provide a
full and accurate translation. v

15.  Nothing in this Decree shall preclude Defendants from the use of contracting to
carry out any of the terms and coﬁdiﬁons specified her;ih,‘including the establishment of the ‘
Coordinator position, However, should D;fcndants exercise this option, they shall nevertheless
maintain responsibility for compliance with the terms and conditions herein.

" 16, Atleast five (5) days before each eleetiox.x conducted by the Scﬁool Dism‘ct; the
Clerk shall provide by fax to counsel for the United States a report containing the following
information: () the name and precinct designation of each polliné place; (b) the name ana title of
each poll official or translator appointed and assigned to serve at eacﬂ polling place; (c)
indication of which poll officials are bilingual in English and Spanish; and (d) a copy of the most
recent voter regist;aﬁon lists on computer disk. Within thirty (30) day\s after each such election,
the Clerk shall provide to counse] for the Unitz.ad States any updated re1;6r1 regarding changes in
items (2)~(d) above that occurred at the election, and provide information ;about all cornplaints

the School District received regarding language or assistance issues.

17.  The parties recognize that a regular and ongoing 1 jent may be yin

order to provide Spanish-language minority voters equal access to all phases of the electoral

T =1A-2AA% 1R:16 98% P.29
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process in the Brentwood School District. The Clerk, with the assistance of the Coordinatgr,
shall evaluate the Section 203 bilingual assistance program after each election and through
meetings with representatives of the Hispanic community, and counsel for the United States.
After the 2003 elections, the School District and counsel for the United States shall meet to
cvaluate the effectiveness of the Spanish Language Assistance Coordinator.

18.  The parties agree that to assist in carrying out the purposes of this éonsent
Decree, a federal examiner for the Brentwood School District shall be authorized pursuant to
Section 3(2) of the Voting Rights Act, 42 U.S.C. § 1973a(a), through January 31, 2007.

19. In addition to the provisions of federal &B‘sewe;s permitted under Section 6 of the
Voting Rights Act, 42 U.8.C. § 19734, the parties agree that Department of Justice attorneys and
staff shall be permitted to monitor elections conducted by the Schoﬁl District from the date of the
entry of this Consent Decree ﬁntil January 31, 2007,

20.  The parties agree that with respect to the monitoring of elections conducted by the

School District as provided for in paragraphs 18 and 19 above, the United States will give timely

notice by fax to the Clerk at least five (5) days prior to any election it intends to monitor and will
in such notice provide Defendants with the name of such m_onitors, including federal observers
and/or Department of Justice attorneys and staff, .

21.  This Consent Decree shall expire on January 31, 2067, uzﬁess Plginn'ff moves the
Court for good canse shown to extend this Consent Decree. ‘

22. . Each party shall bear its own costs and fees.

23.  This Decree is binding upon Defendants, by and through their officials, agents,

employees, and successors,

JUL-16-2083 16716 : o C ruae
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24.  The Court shall retain jurisdiction of this case to enter further relief or such other
orders as may be necessary for the effectuation of the terms of this agreement and to ensure
compliance with Sections 203 of the Voting Rights Act.

Agresd tothis  day of ,2003.

JUL-16-2083 16:17 : ' 98% P11
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AGREED AND CONSENTED TO:

For Plaintiff: For Defendants:

UNITED STATES THE BRENTWQOD UNION FREE
SCHOOL DISTRICT; LES A. BLACK,

ROSLYNN R. MAUSKOPF Superintendent of the Brentwood Union

United States Attorney . Free .

; School District; THE BRENTWOOD

SANFORD M. COHEN BOARD

Chief, Civil Rights Litigation OF EDUCATION; STEPHEN E.
COLEMAN, President,

adA A SUZANNE M.

MARILA TEPPER (MT 7529) BELANGER, ANTHONY .

Assistant U.S. Attorney PALUMBO, BERNARD PHILLIPS,

Civil Rights Litigation TOMAS DEL RIO,

1 Pierrepont Plaza Trustees of the Brentwood Board of

16% Pl C Education;

" Brooklyn, New York 11201 ANGELA PISANO, Brentwood Union Free
(718) 254-6155 . School District Cl

RALPHF. BOYD, IR.
Assistant Attorney General .
Civil Rights Division - (BC 4390)

2 , ¢9 ﬂ-;dq {f / Ct.)unscl for Defendants
JOSEPH D. RICH

ROBERT A. KENGLE

LUZ V. LOPEZ-ORTIZ
TIMOTHY LAMBERT
Attorneys, Voting Section
U.S. Department of Justice
Civil Rights Division

950 Penmsylvania Ave., N.W.,
Voting Section, NWB
‘Washington, D.C. 20530

T. CALLAN, P.C.

10
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JUDGMENT AND ORDER

. This three-judge Coun, having been properly empaneled under 28 U.S.C. § 2284 to
considerthe United States” claim under Section 203 of the Voting Rights Act, 42 U.S.C. §
1§73aa—13, and having determined that it has jurisdiction over this claim, has considered the

terms of the Consent Decree set forth above, and incorporates those terms herein,

oy & v
ENTERED and ORDERED this ¥ '/ day of_%‘_) 2003.

TE UIT JUDGE

(lothad

UNITED STATES DISTRICT JUDGE

UNITED STATES DISTRICT JUDGE

. Tepper, ES%.
THIS ORDER 16 TO BE MAILED BY MO¥ANT~
TOALL COUNSEL IMMEDWATELY UPON RECEIPT.

#*k TOTRAL PRGE. 13 xx
JUL-16-2803 16317 e P.13
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

THE UNITED STATES OF AMERICA

==CV 003 2775+

v. N
R"I'E'Q?mg CIVIL ACTION NO.

THE BRENTWOOD UNION FREE SCHOOL N SR COURT EDN-Y

DISTRICT; LES A. BLACK, Super te S gﬁ

the Brentwood Union Free Schodi B Q e@lc :

THE BRENTWOOD BOARD OF EDUCATIO% K\_YNO FFICE PLATT, J.

STEPHEN E. COLEMAN, President ZANNE M

BELANGER, ANTHONY PALUMBO, BERNARD

PHILLIPS, TOMAS DEL RIO, Trustees of the

Brentwood Board of Education; -

ANGELA T. PISANO, Brentwood Union Free (}?*La fzﬁ

School District Clerk,

Defendants.
____________________________________________ %
| COMPIATNT
_ The United States of America alleges:
1. The Attorney ngeral brings this action on behalf of

the United étates pursuant to Section 203 of the Voting Rights
Act of 1965 (“Section 203"), as amended, 42 ﬁ.S.C. § 1973aa-1la,
42 U.s.c.v § 1973aa-2, and 28 U.S.C. § 2201.

2. This Court has jurisdiction over this action pursuant
to 28 U.5.C. § 1345 and 42 U.S;C. § 1973aa-2.' In ac&ordanée with
the provisions of 28 U.S.C. § 2284, the Section 203 claim must be
heard and deﬁermined by a court of three judges.

3. Defendant érentwood Union Free School District
(“Brentwood School District”) is a political unit within Suffolk
County and exists as a school district, organized pursuant to the

laws of New York. The Brentwood School District is located in
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the Town of Islip in Suffolk County.

4. Brentwgod Séhool District is responsible for
conducting its own school district elections. Matters voted upon
at School District elections include the school budget, bond
initiatives, and the election of school district officers.

5;' Defendant Les A. Black is Superintendent of the
Brentwood School District and exercises requnsibility‘with
regard to school district elections. He is éued in his official
capacity.

6. Defendant Brentwood Board of Education (*School Board”)
‘is the elected governiﬁg body of the Brentwqod School District
and ié reséonsible for the School District’s poiicies and
procedures regarding school district elections. Stephen E.
Coleman is Président of the School Board, and SuzZanne M.
Beianger, Anthony Palumbo, Bernard Phillips, and Tomas del Rio
are the current Trustees of the School Board. They are sued in
their official capacity. ‘

7. Defendant Angela T. Pisano is the District Clerk in the
Office of the Clerk of the Brentwood Schéol District and‘has
responsibilities with regard to. the administration of School
District elections. She is suéd in her official capacity.

8. "Suffolk County, New York, in which-the Brentwood
SChOOi Distxrict is écntained,'is a political subdivision covered

by Section 203 of the Voting Rights Act of 1965, as amended, 42

2-
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U.S.C. § 1973aa-la, with respect to the Spanish language. 28
C.F.R. 55, Appendix. The determination byvthe Director of the-
Bureau of the Census that Suffolk County is a covered political
subdivision has been in effect since September 18, 1992.

9. Because the Brentwood School District is a political
unit that holds elections within Suffolk County, it is subjeét to
the requiréments of Section 203 that “any registratiqn or voting
notices, forms, instructions, assistance, §r other materials or
information relating to the electoral proceés, including baiiots"
that Defendants provide in English must be furnished in the
Spanish laﬁgﬁage to allow Spanish-speaking voters to be
effeétively informed’cf and participate in all voting—connecﬁéd
activities. 42 U.S.C. § 1973aa—ia.

10, In conducting school district elections, Defendants
have failgd to fﬁrnish effectively, in ﬁhe Spanish language, the
information and assistance needed by limited English prpficient
Hispanic citizens to participate effectively in the electoral
process, including,Abﬁt not limited to, the fpllowing:

a. Deﬁendants have failed to translate into Spanish’
allvélection—reléted information, including information abouﬁ
election dates, voter registratian the absentee ballot prbcegs,
polling place assignment, and poll worker recruitment;

b. Defendants have failed to translate into Spanish

all election-related information at election sites including

3



334

ballots, announcements, instructions, notices, and signs; and

c. Defendants have failed to recruit, appéint, train,
and maintain an adequate pool of bilinguai poll officials capable
of providing limited English proficient Hiséanic citizens with
effective language assistance. ‘

11. Defendants’ failure to provide the Brentwood School
District’s limited-English proficient Hispanic citizens with the
election inforﬁatidn and ‘assistance ﬁeéessaxy for their effective
political participatioﬁ constitutes a violationvof Section 203 of
the Votiﬂg Rights Act, 42 U.S.C. § 1973aa-1a.

12 ﬁniess enjoined by this Court, Defendants will céntinue
to violate Section 203 by failing to provide the Brentwood School
Distric;’s limited-English prpficient Hispanic citizené with the
election information and assisﬁance necessary for their effective
political participation. ‘

WHEREFORE, Plaintiff_United States prays for an érder:

(1) Declaring that Defendants have failed to provide the

Brentwodd School District’s limited—English proficient
»Hispanic citizens with the election information and
assistance necessary for their effective political
participation, in violation of Section 203 .of the
Voting Rights Act, 42 U.é;c. § 1973aa-1la;

(2) P;eliminarily and permanently enjoining Defendantsf

their agents and successors in office, and all persons

-4
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acting in concert with them, from failing or refusing
to provide the Brentwood School District’s 1imi£ed—’
English proficient Hispanic Citizens with the election
information and assistance necessary for their
effective political participation, as required by
Section 203 of the Voting Righ£s Act, 42 U.8.C.

5 1973aa-1a;

(3) Requiring Defendants to take such actions as will
ensure that the Brentwood School District’s limited-
English proficient Hispanic citizens are effectively
informed of and able to participate effeciively in all
phases of fhe elgctoral process, in compliance with -
Section 203 of the Voting Rights Act, 42 U.S.C. §
1973&&-1a; and

(4) Réquirihg Defeﬂdants to publicize effedtively the
remedial plans and programs addressing the Section 203
violations enumerated herein to ensure widespread
dissemination to the ﬁrentwood School District's
limited English proficient Hispanic citizen voters.

‘Plaintiff further prays that this Court order such
additional ;elief as the interests of juétice may reguire,
together with the costs and disbursements in maintaining this

action.

5.
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dissemination to the Brentwood School District’s limited English
proficieﬁt Hispanic citizen voters.

Plaintiff further prays that this.Court order s_uch
additional relief as the interests of justice may require,
together with the costs and disbursements in maintaining this

action.

Dated: yay 29, 200 )
Brocklyn, New York

JOHN ASHCROFT
£hey General
~ i

2/«’,/_. adl /?ZZ&-L«’HCA?",;)
RALPH F. BOYD, JR. ROSLYNN R. MAUSKOPF /
Assistant Attorney General United States:Attorney

JzZ'hPH’D RICH : s’ FdRD ﬁ COHEN

£ Votlng Section ' CHief, Civil Rights Litigation

et ki N Y2
ROBER™A. KENGLE MARII.‘A TEPPER (MT 7529)
1UZ V. LOPEZ-ORTIZ Agsz}stapt U.S8. Attorney
TTMOTHY LAMBERT - ’ClVJ_.l Rights Litigation
Attorneys, Voting. Sectionm . 1 g‘lerrepont Plaza
Civil Rights Division 16™ F1.
Room 7254 - NWB Brooklyn, New York 11201
Department of Justice (718) 254-6155
950 Pennsylvania Avenue, NW
Washington, D.C.. 20530
(202) 514-5686, 616-4227 : ’ .

.
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FOR THE DISTRICT OF%

g ' g e
@g IN THE UNITED STATES DISTRICT COURT. ..

UNITED STATES OF AMERICA, .

P%jigfigfé);)

CIBOLA COUNTY, NEW MEXICO:

)
b}

%)

AT oS

LCRER(O F. GARUIA

V.

CIBOLA COUNTY BOARD OF COUNTY LS. MAGISTRATE JUDGE
COMMISSIONERS; STEVE BAREIA,
Chairperson of the Cibola County COMPIATINT

Board of County Commissioners;

BENNIE COHOE, WILLIAM R. DAWSON,

FRED J. SCOTT, and RALPH MCQUEARY,
Members of the Cibola County Board of
County Commissioners; and PATRICIA
ARAGON, Cibola County Clerk,

Defendants.

The United States of America alleges:

1. The Attorney General files this action pursuant to
Sections 2, 12(d) and 203 of the Voting Rights Act of 1965, as.
amended, 42 U.S.C. 1973, 42 U.S.C. 1973j(d), 42 U.S.C. 1973aa-la,
and 28 U.S.C. 2201, and to enforce rights guaranteed by the
‘Fourteenth and Fifteenth Amendments to the United States
Constitution. ‘

2. The Court has jurisdiction of this action pursuant to 28
U.S.C. 1345, 42 U.S.C. 19733 (f) and 42 U.S.C. 1973aa-2. The
claim pursuant to Section 203 of the Voting Rights Act requires
that the action be heard and determined by a court of three
judges in accordance witb the provisions of Section 2284 of
Title 28 of the United States-éode.

3. Defendant Cibola Counfy is a political subdivision of

the State of New Mexico and exists under the laws of that state.
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The Defendant Cibola County Board of County Commissioners is the .
general governing and managing body of Cibola County. The County
commissioners have statutory powers, duties and responsibilities
with regard to the conduct of elections in Cibola County,
including the designation of voting precincts and polling places
therefor.

4. Defendant Steve Barela is an elected county commissioner
and the present chairperson of the board. Defendant Barela
resides in Cibola County, New Mexico, and is sued in his official
capacity. Defendants Bennie Cohoe, William R. Dawson, Fred J.
Scott, and Ralph McQueary are duly elected members of the Cibola
County Board of County Commissioners and are sued in théir
official capacity. Each resides in Cibola County, New Mexico.

5. Defendant Cibola County Clerk Patricia Aragon has
statutory powers, duties and responsibilities with regard to the
conduct of elections held in Cibola County. AAmong her powers and
duties, defendant Aragon is responsible for consolidation of
precincts and selection of polling places for certain elections;
registering voters; disseminating information relating to
registration and voting; implementing voter assistance
procedures; appointing and training deputy registrars, polling
place officials and interpreters; cancelling registration for.
failure to vote; and coﬁducting the absentee voting in Cibola
caunfy. Defendant Aragon is a resident of Cibola County, New

Mexico, and is sued in her official capacity.
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6. According to the 1990 Census, Cibola County had a total
population of 23,794 persons of whom 9,155 (38.5%) are Native
Aﬁericans. The Native American population of Cibola County is
comprised primarily of Pueblos who reside on the Acoma and Laguna
Public Trust Lands and Navajos who reside on the Navajo Nation
lands. According to the 1990 Census, 2,590 of the Pueblos
residing in Cibola County are members of the Acoma Pueblo, and
3,718 are members of the Laguna Pueblo; the reported number of
Navajos residing in the county is 1,821.

7. Members of the Acoma and Laguna Pueblos speak different
dialects of Keres, and these dialects of the Keres language are a
common means of communication among Pueblo Indians within Cibola
County. The Navajo lahguage is a common means of communication
among the county’s Navajo residents. Both Navajo and Keres are
historically unwritten languages.

8. In 1984, Cibola éounty became subject to the
requirements of Section 203 as a result of a determination by the
Director of the Census pursuant to the minority language
provisions of the Voting Rights Act. 49 Fed. Reg. 25887
(June 25, 1984). Such determination required the defendants to
furnish oral instructiéns, assistance and other information
relating to registration and voting in the Keres language.

9. fn 1992, Cibola County became subject to the
requirements of Section 203 for Navajo as well as Pueblo voters
as a result of a determination by the Director of the Census

pursuant to the Voting Rights Language Assistancg Act of 1992.

-3 -
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57 Fed. Reg. 43213 (September 18, 1992). The determination of
the Director of the Census requires Cibola County to furnish oral
instructions, assiétance and other information relating to
registration and voting, in both the Navajo and Keres languages.

10. In addition to the provisions of Section 203, the
defendants also are prohibited by Section 2 of the Voting Rights
Act from applying or imposing any voting qualification or
prerequisite to voting or standard, practice, or procedure which
results in a denial or abridgement of the right of Navaijo and
Pueblo residents to vote.

11. The Navajo, Acoma, and Laguna populations in cibola
County are geographically concentrated. Navajo citizens'tend to
live in the Ramah area of the Navajo Nation, where the
overwhelming majority of the population is Navajo. Acoma
citizens tend to live in the Acoma Pueblo, where the overwhelming:
majority of the population is Acoma. Laguna citizens tend to
live in the Laguna Pueblo, where the overwhelming majority of the
population is Laguna. At the éame tiﬁe, while the Acoma and
Laguna populations are concentrated in several villages scattered
within the Pueblo boundaries, the Navajo population is dispersed
throughout the Ramah Navajo chapfer. '

12. Native Americans in Cibola County have suffered a long
history of official discrimination, including discrimination
affecting the right to vote. Native Americans in New Mexico were
denied the right to register and vote until 1948. 1In ﬁore recent

years, federal courts have held that various voting devices and

-f -
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procedures implemented within New Mexico and Cibola County have
denied Native American citizens a fair opportunity for effective
political participation. Native Americans in Cibola County
continue to bear the effects of past discrimination in such areas
as education, health, housing and employment.

13. Navajo and Pueblo citizens live in a state of isolation
from the processes of election and government, as conducted by
defendants. This isolation is manifested in terms of language
and culture, and in terms of sheer geographical distance,
exacerbated by poor road conditions and by the Navajos’ and
Pueblos’ relative lack of access to automobiles and telephones.

14. In conducting public elections within Cibola CEunty,
defendants have failed to furnish, in the Keres and Navajo
languages, the information and. assistance necessary to allow
Pueblo and Navajo residents a fair opportunity for effective
political participation, including the following: ‘

(a) Although the defendants provide a significant

amount of information regarding vctiﬁg and
the election process in the English language,
such information is not provided in the Keres
and Navajo languages. Examples of voting and
election-related information provided in
English but not in Kéres or Navajo include
information regarding the voter registration
process, the absentee voting process,'the

voter purge process, candidate filing

-5 -
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procedures, polling place locations, identity
of candidates for public office, and issues
to be voted upon at the election.

(b) Defendants have failed to provide a
sufficient number of adeguately trained
bilingual persons to serve as translators for
Pueblo and Navajo voters needing assistance
at the polls on election day.

15. In addition to failing to provide election-related
information in the Navajo language and in the Keres language,
defendants have failed to implement practices and procedures
which would afford Native American citizens in the isolated
Navajo and Pueblo residential concentrations an opportunity,
equal to that afforded to other county residents, to register to
vote, to obtain and cast absentee ballots, and to avoid
registration cancellation, or purge. Defendants also have made
polling places less accessible to Native American voters in
Cibola County than to voters outside the Navajo Nation and the
Acoma and Laguna Pueblos by eliminating and consolidating polling
places in Native American areés.

16. The defendants’ failure to provide Navajo, Acoma, and
Laguna residents of Cibola County with the oral instructions,
assistance and other information relating to registration and
voting necessary for effective political participation
constitutes a violation of Section 203 of the Voting Rights Act,

42 U.S.C. 1973aa-la.
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17. The defendants’ English election process, as applied to
Navajo and Keres speaking citizens, as well as the remaining
voting standards, practices and procedures as described in
paragraph 15 above, implemented under the totality of
circumstances described herein, constitutes a denial of the right
of Pueblo and Navajo citizens to participate in the political
process and elect candidates of their choice on an equal basis
with other citizens in violation of Section 2 of the Voting
Rights Act, 42 U.S.C. 1973.

18. Defendants’ actions described in paragraphs 14 and 15
above, were undertaken for the purpose of discriminating on the
basis of race and membership in a language minority group in
violation of the Fourteenth and Fifteenth Amendments to the
United States Constitution. ' »

19. Unless enjoined by this Court, defendants will continue
to enforce voting standards, practices, and proéedures in a
manner which denies Pueblo and Navajo citizens an opportunity to
particibate effectively and on an equal basis with other citizens
in violation of Sections 2 and 203 of the Voting Rights Act,

42 U.S.C. 1973 and 1973aa-la, and the Fourteenth and Fifteenth
Amendments.
WHEREFORE, the plaintiff United States prays for an order:
1. peclaring that the defendants have failed to
provide effective oral instructions,
assistance and other information relating to

registration and voting in the Keres and
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Navajo languages in violation of Sections 2
and 203 of the Voting Rights Act, as amended,
42 U.S.C. 1973 and 1973aa-~la, and the
Fourteenth and Fifteenth Amendments to the
United States Constitution;

Declaring that the defendants’ standards,
practices, and procedures relating to
registration, registration cancellation,
absentee voting, and assistance at the polls
deny Pueblo and Navajo citizens in Cibola
County an opportunity equal to that enjoyed
by other citizens to participate in the
political process in violation of Section 2
of the Voting Rights Act, as amended, 42
U.S.C. 1973, and the Fourteenth aﬁd Fifteenth
Amendments to the United States Constitution;
Requiring the defendants to devise a plan to
assure that Pueblo and Navajo citizens of
Cibola County have an_opportunity equal to
that of other members of the electorate to
register to vdte, avoid cancellation of
registration, cést an absentee baliot, and
otherwise to participate effectively in the
Keres and Navajo languages in all phases of

the election process;



345

Requiring the defendants to implement the

remedial plan promptly upon approval by this

Court;

Authorizing the appointment of federal

examiners for elections in Cibola County

pursuant to Section 3(a) of the Voting Rights

Act, 42 U.S.C. 1973a(a), for a period of 10

years; and

Designating Cibola County pursuant to Section 3(c¢) of
the Voting Rights Act, 42 U.S.C. 1973a(c) and for a
period of 10 years and requiring that during that
period no alteration of any voting qualification or
prerequisite to voting or any standard, practice, or
procedure with respect to voting may be implemented
without prioriclearance from this Court or from the.

Attorney General of the United States.
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Plaintiff further prays that this Court order such other
relief as the interests of justice requires along with the costs
and disbursements in maintaining this action.

JANET RENO
Attorney General

Acting Assistant Attorney General

6(“““ﬁ/3&;vu7
ponN—F4-5vER /LARRY Gromez.
United States Attorney

STEVEN H. ROSENBAUM
Chief, Voting Section

civil Rights Division

U.S. Department of Justice
P.0. Box 66128

Washington, D.C. 20035-6128

J. GERALD HEBER

JOHN K. TANNER

SUSANNA LORENZO-GIGUERE
Attorneys, Voting Section
Civil Rights Division

U.S. Department of Justice
P.0. Box 66128

Washington, D.C. 20035-6128
(202) 307-2897
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW MEXICO

UNITED STATES OF AMERICA,
Plaintiff,
V.

CIBOLA COUNTY, NEW MEXICO;

CIBOLA COUNTY BOARD OF COUNTY
COMMISSIONERS: STEVE BARELA,
Chairperson of the Cibola County
Board of County Commissioners;
BENNIE COHOE, WILLIAM R. DAWSON,
FRED J. SCOTT, and RALPH MCQUEARY,
Members of the Cibola County Board of
County Commissioners; and PATRICIA
ARAGON, Cibola County Clerk,

NO. CIV 93 1134 LH/LFG

Defendants.

Nl st s? Nl N N S s "t St s P i s it S P Yot

STIPULATION AND ORDER

The United States initiated this action pursuant to
Sections 2, 12(d) and 203 of the Voting Rights Act of 1965, as
amended, 42 U.S.C. 1973, 42 U.S.C. 1973j(d), 42 U.S.C. 1973aa-la,
and 28 U.S.C. 2201, alleging violations of the Voting Rights Act
and thé Fourteenth and Fifteenth Amendments arising from Cibola
County's election practices and procedures as they affected Native
American citizens of the county, including those Native American
citizens who rely in whole or in part on the Navajo and Keresan
languages.

The plaintiff alleged in its complaint that various
election standards, practices and procedures of the defendants
unlawfully deny or abridge the voting rxights of Native American

citizens residing in cibola County. The challenged practices touch
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on voter registration, absentee voting, voter registration
cancellation procedures, the selection of polling places, and the
failure of the defendants to implement, as required by Section 203,
effective bilingual election procedures, including the effective
dissemination of election information in the Navajo and Keresan
languages. The challenged practices also concern the failure of
defendants to provide for a sufficient number of adequately trained
bilingual persons to serve as translators for Navajo and Pueblo
voters needing assistance at the polls on election day.

cibola County is determined and committed to make the
election process equally available to Native American citizens, and
agrees in the future to comply with the requirements of Sections 2
and 203 of the Voting Rights Act and the Fourteenth and Fifteenth
Amendments. ‘

This Court has jurisdiction over the parties and the
subject matter of this 1litigation. This Decree is final and
binding between the parties and their successors in office
regarding the facts, claims, and issues raised in the Complaint and
resolved herein. The Court shall retain jurisdiction iof this case
to enter further relief or such other orders as may be necessary
for the effectuation of the terms of this Decree and to ensure
compliance with Sections 2 and 203 of the Voting Rights Act,
42 U.S.C, 1973, 1973a$-1a, and the Fourteenth and Fifteenth
Amendments.

In settlement of this matter, the parties stipulate as to
the following facts: ’

-2 =
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1. Cibola County has been subject to Section 203 of the
voting Rights Act, 42 U.S.C. 1973aa-la, since 1984 with respect to
the Keresan language. In 1992, pursuant to the Voting Rights
Language Assistance Act of 1992, the County's coverage under
Section 203 with respect to the Keresan language was extended based
upon the determinations by the Director of the Bureau of the Census
pursuant to the Act. The Director determined that Cibola County is
a bolitical subdivision that contains all or part of Indlan
reservations, wherein more than 5 percent of the American Indian
citizens of voting age within the reservations are members,
respectivély, of the Keresan and Navajo language minority groups
who do not speak or understand English adequately enough to
participate in the electoral process, and further that the
illiteracy rate of such persons as a group is higher than the
national illiteracy rate. Based on this determination, cCibola
County is subject to Section 203 of the Voting Rights Act with
respect to the Keresan and Navajo languages, both of which are oral
languages. This determination was published in the Federal
Register on September 18, 1992, and became effective upon
publication.

2. Section 203 requires that all information that is
provided by Ccibola County in English about voter "registration or
voting notices, forms, instructions, assistance, or other materials
or information relating ‘to the electoral process, including
ballots,®" must be provided in the Navajo and Keresan languages to

the extent that it is needed to allow language minority group
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members to be informed of and participate effectively in the
electoral process and all voting-connected activities. 42 v.s.cC.
1973aa-la(c). The provisions of Section 203 apply to all stages of
the electoral process, "including, for example the issuance, at any
time during the year, of notifications, announcements, or other
informational materials concerning the opportunity to register, the
deadline for voter registration, the time, places and subject
matters of elections, and the absentee voting process.®™ Attorney
General's Procedures for the Implementation of the Provisions of
the Voting Rights Act for Minority Language Groups, 28 C.P.R.
55.15. Because the Navajo and Keresan languages are historically
unwritten languages, defendanﬁs are required to furnish oral
instructions, assistance and other information relating to
registration and voting in the Navajo and Keresan languages.
42 U.S.C. 1973aa-~la(c); see also 28 C.F.R. 55.12(c).

3. Section 2 of the Voting Rights Act requires that
citizens be allowed to participate equally in all phases of the
election process without regard to race, color or membership in a
language minority group.

4. According to the 1990 Census, Cibola County has a
population of 23,794 persons, of whom 9,135 (38.5%) are Native
Americans. The Native American population of Cibola County
includes 6,308 Keres speakers  and 1,821 Navajo speakers. The
remaining 1,006 Native Americans are not identified in the census
by language group. There are 2,590 Native Americans living in the
Acoma Pueblo and 3,718 Native Americans 1living in the laguna
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Pueblo. There are 1,821 Native Americans living within the Ramah
Navajo Chapter.

5. According to the 1990 Census, 57.8 percent of the
Navajo voting age population and 18.1 percent of the Pueblo voting
age population in Cibola County do not speak English well enough to
participate effectively in English language elections. Thus, a
significant proportion of the Native American population of cibola
County, and a significant majority of Navajos, cannot function in
the electoral process except in the Navajo or Keresan languages.

6. The Navajo and Keres populations of Cibola County
live in circumstances of significant isolation from the non-Native
American population of the county. Cibola County is unusually
large in physical terms, and covers a geographic area roughly the
size of the state of Connecticut. Over four-fifths of the non-
Native BAmerican population 1live clustered within or near the
adjacent incorporated communities of Grants and Milan, close to the
county courthouse. The Acoma and Laguna population centers are
between 25 and 50 miles away from Grants, the county seat, while
the Ramah Chapter House is approximately 50 miles from Grants. The
isolation of the Native American population of Cibocla County
burdens their access to the franchise.

7. The problems associateﬁ with the geographical
isolation of this area are exacerbated by depressed sqcioeconomic
conditions. The 1990 per capita income of Native Americans in
cibola County was only $4,705, a little over half of the per capita
income of non-Native Americans ($8,343). While 23.3% of other

-5 -
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families 1live below the poverty line, 43.5 percent of Native
American families are impoverished. Native American households are
more than three times as likely not to have a car or truck as non-
Native American households. The lack of vehicles places a special
burden on travel to the county courthouse. The 1990 Census shows
similar disparities for access to telephones. within cibola
county, 38.7 percent of households on the reservation areas (Ramah,
Acoma and Laguna) lack telephones, compared to 19.2 percent of off~-
reservation households.

8. Native American citizens in the State of New Mexico,
including those living within Cibola County, suffer from a history
of discrimination touching their right to register, to vote, and
otherwise to participate in the political process. Until 1948,
Native American citizens of New Mexico were not permitted to vote
in state and local elections. Trujillo v. Garley, C.A. No. 1350
(D.N.M., August 11, 1948). NRative Americans residing on
reservations were prevented from registering and voting until 1962.
Montova v. Bolack, 70 N.M. 196 (1962). In 1984, the court in
Sanchez v. Kind, C.A. ko. 82-0067-M (D.N.M. 1984), held that the
New Mexico state legislative redistricting plan discriminated
against Native Americans.

9. The level of political participation by Native
American citizens of Cibola County is depressed. Voter
registration rates in the predominantly Native American precincts
have been less than half the rate in non-Native American precincts,

and Native Americans are affected disproportionately by voter purge
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procedures. Although Native Americans comprise over 38 percent of
the county population, fewer than eight percent of all absentee
ballots have been from the predominantly Native American precincts.
There is a need for election information in the Navajo and Keresan
languages, and a need for publicity cohceming all phases of the
election process for voters in Ramah, Acoma and Laguna. The rate
of participation by Native Americans on such issues is less than
one third of the participation rate among non-Native Americans.
There is a need for polling places staffed with trained translators
conveniently situated for the Native American population.

Cibola County does not admit that the county has caused
or intended the social and economic conditions of the Native
American population, their physical location, the need for election
information in the Navajo and Keresan languages, or the history of
discrimination which Native Americans have suffered. Cibola County
recognizes, however, the impact of these conditions on the access
of its Native American citizens to the franchise, and their rights
under the Voting Rights Act and the Fourteenth and Fifteenth
Amendments.

To bring about compliance with the Voting Rights Act and
the Fourteenth and Fifteenth Amendments, the parties_ have agreed
upon the following remedial provisions and have agreed to the entry
of this order. Entry of this Decree shall be final and binding on
all of the parties and their successors as to all issues raised in

the complaint and resolved herein. Accordingly, the Court approves
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the parties' Stipulation, and it is hereby ORDERED, ADJUDGED AND
DECREED that:

1. The defendants, their agents and successors in
office, and all other persons acting in concert or participation
with them, are hereby permanently enjoined from failing to comply
with the requirements of Sections 2 and 203 of the Voting Rights
Act and the Fourteenth and Fifteenth Amendments.

2. It is the intent of cibola County to provide to
NRative American voters full and complete information as to all
election-related matters including, but not 1limited to,
registration, election dates, polling place locations, candidate
informa‘tion, referendum information, absentee voting information,
and voter purge procedure information. It is the further intent of
cibola County, recognizing the particular circumstances of the
Native American population of the county, to make all phases of the
election process as accessible to the Navajo and Pueblo populations
of Cibola County as they are to the remainder of the county's
population.

3. To, assist in the effectiveness of this agreement and
to protect the Fifteenth Amendment rights of citizens of Cibola
County, the appointment of federal examiners for elections in
cibola County is authorized pursuant to Section 3(a) of the Voting
Rights Act, 42 U.S.C. 1973a(a), for at least the period of this
agreement. »

4. Cibola County is designated pursuant to Section 3(c)
of the Voting Rights Act, 42 U.S.C. 1973a(c) for the period of this
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agreement, so that during that period no alteration of any voting
qualification or prerequisite to voting or any standard, practice,
or procedure with respect to voting, may be implemented by Cibola
County without prior clearance from this Court or from the Attorney
General of the United States. Such changes include but are not
limited to amendments to the Native American Election Information
Program and changes in polling places within cibola County, and, as
to state-mandated changes affecting voting, those practices and
procedures with respect to wﬂich cibola County has discretion in
implementation or administration. cibola cCounty shall notify
counsel for the United States within ten days of notification to
the county by the Secretary of State of enactment of any change§
affecting voting mandated by the state, and provide a copy of the
pertinent statute, regulation or order. Pursuant to this
provision, Cibola County shall be permitted to move the Court under
Section 3(c) for any modification of the terms of the Native
American Election Information Program.

5. In light of the complexity of the issues involved and
the evolving nature of the Program, this Stipulation and oOrder
shall remain in effect through March 15, 2004. Subsequent to March
15, 1999, either party may move for an extension or modification of
the terms of the Stipulation and Order. At least 60 days prior to
filing any such motion, the moving party shall give written notice
to opposing counsel, and shall engage in good faith negotiations to
arrive at a mutually agreeable resolution prior to filing the

motion. If contested, such a motion shall be determined on the
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basis of whether the county has complied fully with all of the
provisions of this stipulation and oOrder.

6. cibola County has 'adopted the following Native
American Language Election Information Proéran which the Court
hereby approves as part of this Decree, as set forth below. The
purpose of the Native American Lanquage Election Information
Program is to ensure the dissemination of election-related
information to the Navajo and Keres speaking population of Cibola
County, and to make the election process equally accessible to
Native American citizens. This program is intended to provide
procedures for disseminating election-related information to the
Navajo and Pueblo populations of Cibola County, énd to provide
procedures by which this program may be improved and modified in
the future.

7. The parties recognize the separate powers and
authority of the tribal governments, and nothing in this agreement
limits or infringes tribal powers or authority. Accordingly, where
this Stipulation and Order provides for cibbla County‘to perforn
acts in consultation and cooperation with the governments of Acoma,
Laguna and Ramah, the county is obligated to undertake all good
faith efforts to perform such consultation and obtain such
cooperation. The county shall not, however, be required to perform
such acts in the face of the refusal of a tribal government after
all reasonable efforts by the county. 1In the event of any such
refusal, the county promptly, and prior to the date for performance

of the act or event to be performed by the county, shall notify
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counsel for the United States of the refusal or noncooperation. To
avoid misunderstanding, the Cibola County Commission and the Cibola
County Clerk agree to seek, within 10 days of the date of this
Stipulation and Order and at least annually thereafter, meetings on
the respective reservation areas with representatives of each
tribal government to discuss their respective governzental

structures, schedules, and decision-making processes.

1. Cibola County and the voting rights coordinators
shall request and accept all training, materials and services
available from the State of New Mexico in furtherance of the
implementation of this program, and shall encourage the production
of such materials by the state. Thg voting rights coordinators
shall stay in regular contact with state personnel, including
personnel of the Office of the Secretary of State, Bureau of
Elections, Office of Indian Rights and the New Mexico Office of
Indian Affairs, in order to coordinate state and county activities
and efforts, and for advice and assistance associated with the
Native American Election Information Program. Cibola County shall
encourage the assistance of such state personnel, and shall at all
times welcome their presence in the ' county to assist in
implementation of this Program or to assist Nat‘ive American in any
phase of the election process.

2. cibola cCounty 1is encouraged to work with other

counties in New Mexico and neighboring states which have programs
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for Native American language minorities to coordinate election
activities, including the development of standard terminology for
the translation of election materials into Navajo and Keres, and to
obtain cost savings in the implementation of effective Native
American language programs.

3. The county shall invite representatives of the All
Indian Pueblo Council (AIPC), the Navajo Elections Administration
(NEA) and officials of the Ramah Kavajo Chapter, the Acoma Pueblo,
and the Laguna Pueblo to assist in all phases of the Native
American Election Information Program. To assist in uniformity and
accuracy in the translation of election materials, prior to
dissemination of any t‘;ranslation, the county shall make available
such translations to tribal officials within Cibola County and to
representatives of the AIPC or the NEA, as appropriate, and shall
provide them with a reasonable opportunity to review and comment
concerning any matter translated. The county shall keep a written
record of such comments and the county's response to the comments.
B. E ons Offices

1. Cibola County shall establish three Satellite
Election Offices to be staffed in accordance with this agreement.
one office shall be established at a location within the Ramah
Navajo Chapter convenient to the population of the Ramah Chapter.
One office shall be established at a' location within the Acoma
Pueblo convenient to the population of the Acoma Pueblo. One
office shall be established at a location within the Laguna Pueblo

convenient to the population of the Laguna Pueblo. The
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establishment of satellite offices within the Chapter and Pusblo
boundaries shall be with the cooperation and consent of the
appropriate tribal authorities.

2. Each satellite Elections Office shall serve as the
principal place for office hours for the voting rights coordinators
provided for in part C of the Program below, as a library of
written and recorded election information, as a distribution point
for the dissemination of election information, and as a site for
the performance of functions related to the election process that
can be performed at the county courthouse, including but not
limited to registering to vote or updating voter registration
information; and casting an absentee ballot. The Satellite
Elections Offices may be used for other governmental purposes as
agreed upon in writing by the parties.

3. Delivery of a voter registration application or
performance of any other election-related task at a Satellite
Elections Office shall be effective in terms of all time deadlines
and requirements as if the application had been delivered to, or
the task performed at, the county courthouse.

4. A supply of all forms and materials necessary to
complete these functions shall be maintained at each Satellite
Elections Office. Copies of all materials, information and audio-
visual tapes required to be disseminated pursuant to this Decree,
inciudinq all election-related materials prepared by the state,
likewise shall be available in each office, together with

appropriate audio-visual equipment.
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5. A voting rights coordinator or tribal elections
liaison or other personnel comparably trained in election
procedures and appointed as a deputy registrar, shall be available
at each satellite office during regular office hours on work days.
C. Yoting Rights Coordinators

1. Cibola County shall employ at least three Native
American Voting Rights Coordinators who will coordinate the Native
American Election Information Program in Cibola County. One of the
voting rights coordinators shall be bilingual in Navajo and
English, and shall serve primarily the area of the Ramah Chapter of
the Navajo Nation. Two of the voting rights coordinators shall be
bilingual in Keres and English, and one shall serve primarily the
area of the Acoma Pueblo, while the other shall serve primarily the
area of the Laguna Pueblo.

2. The Navajo and Pueblo voting rights coordinators
shall be hired by Cibola County after consultation with the
officials of the Ramah Navajo Chapter, the Acoma Pueblo, the Laguna
Pueblo, and counsel for the United sStates. Cibola County
recognizes that the ability of the voting rights coordinators to
work cleosely and cooperatively with Chapter and Pueblo officials is
an important job-related requirement for the position. Copies of
all applications for these positions shall be provided to the
appropriate Chapter or Pueblo officials as such applications are
received by the county. Cibola County shall invite such officials
to review all applications and to recommend the names of at least

four qualified persons fluent in English and in Navajo or
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Keres, as appropriate. In the event that fewer than four names of
qualified persons are recommended, Cibola County shall consult
with the appropriate tribal officials and the United States.
Cibola County shall select the voting rights coordinators from
among the names recommended, or shall provide to the Chapter or
Pueblo officials and to counsel for the United States prior to the
hiring decision a detailed written statement of the basis for its
selection. The two coordinators currently employed by the county
may be retained to implement the provisions of this Progranm.

3. Cibola County shall develop a job description for
each voting rights coordinator in consultation with the officials
of the Ramah Navajo Chapter, the Acoma Pueblo, the Laguna Pueblo,
and counsel for the United States. The duties of the voting rights
coordinators shall be limited to those specified in the Native
American Elections Information Program, and closely related
election activities, except as may be provided in a separate
written agreement of. the parties.

4. Each of the three voting rights coordinators shall
be employed on a full-time basis at least through the February,
1995, school elections, with theirv time devoted to the Native
American Election Information Program. The parties agree that
throughout the 1life of this Agreement the voting rights
coordinators should be active in their employment, and that their
time as employees should be fully and productively devoted to the
Program or other governmental tasks. The parties anticipate that

subsequent to February 1995, while it will be necessary to employ
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the voting rights coordinators on a full-time basis during a
portion of each year, it likely will be possible for the voting
rights coordinators to perform all tasks under the Program on less
than a full-time basis, especially in years in which no election is
scheduled. For each year after February 1995, Cibola County shall
devise and adopt a specific schedule detailing the tasks, goals and
specific functions to be performed by the coordinators, and time of
employment under the Program and under each additional public
employment or responsibility for each voting rights coordinator.
The schedule shall be adopted by the county after close
consultation with officers of the Ramah Navajo Chapter, Acoma
Pueblo and Laguna Pueblo and their designees, and with counsel for
the United States. The parties recognize the governmental interest
in maintaining these positions in a way that maximizes their
effectiveness. The defendants agree to explore fully other
governmental tasks which would be performed by the voting rights
coordinators, especially on the reservation areas, so that the
county can attract and retain fully qualified personnel. '

5. The voting rights coordinators shall be trained in
all aspects of the election process, shall attend all election
seminars conducted by the Secretary of State and the Cibola County
Clerk, and shall be appointed county deputy registration officers.
Yoting rights coordinators shall be fully briefed by the county
clerk and the state Director of the Bureau of Elections (or the
Director's designee), as appropriate, concerning the coordinators*®

duties and responsibilities under this Program. Representatives of
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the Ramah Navajo Chapter, the Acoma Pueblo, and the laguna Pueblo,
the AIPC and the NEA shall be invited to attend these briefings by
written notice 10 days in advance of each training session, and
representatives of the United States shall be permitted to attend
these briefings to assist state and local election officlals irn
explaining the requirements of this Program. All voting rights
coordinators shall be hired by March 15, 1994, and all county
briefings completed by March 28, 1994. Cibola County shall contact
the New Mexico Secretary of State by March 15, 1994, to arrange for
state training of the voting rights coordinators as soon as
possible. ,

6. The voting rights coordinators shall ovérsee the
county's Native American Election Information Program generally and
attend on a reqular basis meetings of their respective communities.
‘The coordinator for the Ramah Navajo Chapter shall attend each
Ramah Chapter meeting and chapter officers meeting, the coordinator
for the Acoma Pueblo shall attend each tribal council meeting and
each general meeting, and the coordinator for the Laguna Pueblo
shall attend each tribal council meeting and each village meeting.
Each voting rights coordinator shall seek to attend and make a
presentation of election information at all other public meetings
{such as school assembly, parent-teacher organization and senior
citizen group meetings) and gatherings (such as for commodity
distribution) within their Chapter or Pueblo, consistent with the
schedule set forth. within.
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7. The county shall establish booths or displays at all
tribal functions where their presence is permitted by the tribal
officers, and at shopping centers and other locations identified by
the voting ‘r:lghts coordinators in consultation with tribal
officials. The county shall staff such booths or displays with the
voting rights coordinators, tribal election liaisons, or deputy
registration officers.

8. Each county voting rights coordinator shall identify
other opportunities to disseminate election information to Native
Americans. Each coordinator shall contact each officer of the
appropriate Pueblo or Chapter in January and June of each year of
this agreement to identify all groups or meetings before which
presentations might be made or displays and booths established.
The coordinators shall provide lists of such groups or meetings to
each other, to the county clerk, the NEA, and the AIPC, by the
close of the relevant month. Within 30 days thereafter, the voting
rights coordinators shall notify the Pueblo and Chapter officers,
the NEA, the AIPC, and the United States, in writing of the
meetings and groups before which the coordinators will appear.

9. Each voting rights coordinator shall conduct voter
education programs concerning each election within Cibola County
which involves any portion of the coordinator's Chapter or Pueblo.
such voter education programs shall include instruction and
dissemination of information on at least the following topics:
voter registration; absentee voting procedures; voter purge;

candidate qualification; voting procedures and operation of voting
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machines; the contents of the' ballot; and all time deadlines and
requirements. The voting rights coordinators shall work primarily
out of the respective Satellite Election Offices. The voting
rights coordinator for Ramah Navajo Chapter shall not be required
to be present in the county courthouse for more than five working
days in any month, and the voting rigpts coordinators for the Acoma
Pueblo and Laguna Pueblo shall not be required to be present in the
county courthouse for more than eight working days in any month,
except as provided by separate written agreement of the parties.
The parties recognize that to the greatest extent possible, during
the month prior to any election, the voting rights coordinator
should be present in the Satellite Elections Office. Circumstances
may arise from time to time that require the voting rights.
coordinator to be present in the county courthouse. In the event
that the voting rights coordinator cannot be at the Satellite
Elections Office, the county shall insure that the functions of the
voting rights coordinator shall be performed by other trained
personnel. '

10. The voting rights coord:lnators,. or other county
officials, shall maintain a written record of the date and purpose
of each visit made for election-related purposes to each meeting
held at a Pueblo tribal building, Navajo chapter house, or other
sites 1n. the Pueblos and/or the Ramah Navajo Chapter. ' Within 30
days after each primary, general, school, and special election,
each voting rights coordinator shall prepare a written report
detailing the coordinator's election-related activities in
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implementing the goals and provisions of the Native American
Election Information Progranm.

11. The voting rights coordinators shall conduct the
training of all deputy registration officers, poll officials and
other election-related personnel who will participate in the Native
American Election Information Program under the supervision of the
county clerk. Each Pueblo governor and Navajo chapter president
whose chapter is in whole or in part within cibola County shall be
notified, at least two weeks before the scheduled training, of each
training session and be invited to send a representative. Training
sessions shall be open to the public and shall be held at
convenient loéations on the respective reservations, as permitted
by tribal officials. Training shall be conducted at least in part
in the Navajo or Keresan languages, as appropriate, so that the
election-related personnel shall be familiar with Navajo or Keres
terminology for all aspects of their election duties.

12, Cibola County shall establish a travel and supply
budget for the voting rights coordinators which shall be sufficient
to cover their travel and supply expenses incurred in carrying out
their duties, obligations and responsibilities to effectively
implement this Native American Election Information Program on the
same basis as for other county travel and supplies. The parties
anticipate that, since the coordinators will be based in their
respective geographic areas of responsibility, the need for travel

other than for state-sponsored training will involve primarily
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short trips to sites within the Chapter or Pueblo, with trips as
necessary and appropriate to the county courthouse.
D. Tribal Election Liaisong

1. Cibola County shall request each Pueblo Governor and the
Ramah Navajo Chapter President to identify and/or appoint at least
one individual in each Navajo chapter and Pueblo reservation to
serve as an election liaison between the county and each Pueblo and
Navajo chapter for purposes of federal, state and local elections.
In the event that tribal election liaisons are not identified
and/or appointed, Cibola County shall immediately notify and
consult with counsel for the United States to confer on procedures
‘tc encourage such appointments.

2. Tribal election liaisons shall be qualified as deputy
registration officers and county election officials shall train
these liaisons in all aspects of the federal, state, and local
elecfion process, including the schedule of elections, election-
related deadlines, absentee voting, the voter registration and
purge processes, candidate qualification requirements and
procedures, election day activities, and the text and significance
of proposed constitutional amendments and other referenda. In the
event of a vacancy in the office of voting rights coordinator, the
tribal elections liaison for that Chapter or Pueblo shall succeed
to that position as a temporary employee, and shall receive all
responsibilities, pay and benefits of the position consistent with
state law until a new coordinator takes office. 1In the event that

any tribal election liaison fails to participate in any portion of
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the training, the voting rights coordinators shall immediately
notify the appropriate Chapter or Pueblo otficigla and counsel for
the United States.

3. Telephone inquiries from votin§ rights coordinators,
tribal election liaisons, deputy registration officers on the
reservations, and tribal officials involved in election activities,
to the county clerk's office and the secretary ot.state's office
respecting election-related matters, are encouraged and shall be
considered official government business, and telephone charges
assoclated with any such calls shall be paid by the county.

E. Translations

1. . The following election-related materials and
announcements shall be translated into the Keresan and Navajo
languages, made available on audio tapes, and provided to the
voting rights coordinators at the Satellite Elections Offices by
the dates specified: »

a.) Detailed election calendar for each year (by April 1,
1994, and for each succeeding year, within 10 days of receipt by
the county of information from the state);

b.) State, «county and school district election
proclamations (by the statutory date of proclamation within 10 days
of receipt by the county of information from the.state);

c.) Constitutional amendments and other referenda issues
on the ballot (within 30 days of the date the English text is

determined, and no later than the date of proclamation),
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d.) A brief description of each constitutional amendment
and other referendum issue on the ballot (by the date of each
election proclamation within 10 days of receipt by the county of
information from the state);

e.) Candidate qualification requirements and deadlines (60
days prior to the respective qualification deadlines for primary
elections for state and federal offices, primary elections for
other offices, independent candidates, and write-in candidates);

£.) The duties, functions and compensation for each office
filled by election involving any part of Cibola County (by April 1,
1994, and for each succeeding year, within 10 days of receipt by
the county of information from the state):

q.) Voter registration deadlines with separate tapes
containing deadlines for each type of election (by April 1, 1994;
and for each succeeding year, within 10 days of receipt by the
county of information from the state);

h.) Instructions relating to voting by absentee ballot (by
April 1, 1994), an explanation of the voter purge process as
provided by this Decree (by April 1, 1994);

i.) The candidates for office and their political parties
for each election (by the date on which the ballot is printed); and

3.) Explanations of voting procedures includinqr the
operation of voting machines and how to cast a write-in ballot (by
April 1, 19%4).

2. The county may substitute and/or supplement video tapes

for audio tapes covering at least the subjects listed above. All
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tapes will be edited or new tapes shall be made within 10 days of
enactment of any change in election requirements or procedures, so
as to reflect and incorporate the new information. Copies of all
tapes and other materials prepared pursuant to this agreement shall
be provided to the Acoma Pueblo, Laguna Pueblo, Ramah Navajo
éhapter, the NEA, the AIPC, and the United States.

3. Separafa recordings shall be provided for each election~
related subject matter so as to avoid lengthy tape recording, and
the county shall make every effort to ensure that tape recordings
do not exceed five minutes in length. Separate tapes shall be
made, for example, for each separate constitutional amendment or
bond issue to be voted on at a given election. A librarf of
currently applicable tapes, together with English transcripts or
text, shall be maintained at each Satellite Elections Office.

4. The county, through the voting rights coordinators and
liaisons, shall engage in all reasonable efforts to see to ié that
each tape is played in at least one tribal council meeting and cne
general meeting of the Acoma Pueblo, at one meeting of each village
and one meeting of the tribal council of the Laguna Pueblo, and at
two Ramah Navajo Chapter meetings, as well as at other public
meetings and gatherings during the appropriate publicity period.
The county voting rights coordinator, tribal election liaison or
other trained bilingual person shall be present to answer any
questions concerning the subject matter of the tape, and each
voting rights coordinatér shall make a formal regquest to the

appropriate tribal official or officials regarding such
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presentation in a timely manner. If appropriate tape-playing
equipment is not available on the site visited, the county shall
provide such equipment to the voting rights coordinators for this
purpose.

5. Native American language audio and/or video tapes
described in this agreement shall be available generally to
individuals and organizations at each Satellite Election Office,
the Pueblo of Laguna Tribal offices, the Acoma Tribal office
building, and the Ramah Navajo chapter house.

6. The voting rights coordinators shall provide accurate
translations of election information. In the event that accurate
translations are not provided by the voting riéhts coordinators,
the county shall enter into written contracts with qualified
persons so that accurate translations are made. The county may use
tapes provided by the state, and may coordinate with other counties
of the State of New Mexico in the production of tapes; but Cibola
County shall be responsible for addressing promptly and, if
necessary, correcting or clarifying any translation upon report
from any voting rights coordinator or official of the Ramah Navajo
Chapter, the Acoma Pueblo, or the Laguna Pueblo, or any other
Navajo or Keres speaker. Disputes as to the accuracy of a given
translation which are not promptly resclved by mutual agreement
between county officials and Native American leaders will be
resolved by a mutually agreed upon third party, and the United
States shall be notified of each such dispute. The county shall
seek the assistance of the state in identifying and retaining any
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necessary translators or subject matter experts to assist in
translation of technical or complicated election-related materials.
In the event that the state fails to provide such translators or
subject matter experts, the county shall request the assistance of
the Navajo Elections Administration (NEA) for Navajo language
assistance, or the All Indian Pueblo Council (AIPC) for Keresan
language assistance.

7. The translation shall begin as soon as the English text
for an item is known, and translation and review of any election-
related material shall be completed promptly. The county's
responsibility to ensure prompt and accurate translation of
election materials and information, and dissemination thereof,
shall extend to materials and information relating to statewide
issues, including those published in each Election Proclamation,
and to elections of subdivisions of Cibola County, including but
not limited to the Cibola County School District.

8. The voting rights coordinators shall, in consultation
with the tribal election liaisons and other tribal officials,
develop a series of posters suitable for public display to
accompany translated and written notices respecting election
matters. v

9. Updn request, Cibola County shall make available all
translations and election materials prepared pursuant to this
Program to all governmental entities within Cibola County and other
counties which endeavor to provide election information to Native

American citizens.
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F. Dissemination of Election-Related Information

1. The county shall plan and publicize meetings at pueblo
offices, chapter houses, schools, and other sites convenient to
voters of Ramah, Acoma and Laguna at which the voting rights
coordinators, tribal election liaisons and other trained personnel
will make oral presentations in the Keresan or Navajo languages
with appropriate audio and visual aids, as provided in part E
above, according to the following schedule:

a. During the 45 days prior to each sepafate deadline for
candidate qualification for any federal, state, county, or school
office: the qualifications, duties and compensation of each office
and the procedures' for qualifying as a candidate.

b. During the 45 days prior to each separate deadline for
registering to vote in any primary, general, school or special
election: the voter registration procedures, including the names of
local deputy registrars, voter registration cutoff dates, and voter
registration locations.

c. During the 60 days prior to each separate election: the
offices to be filled including the duties of each office; the names
and party affiliation of each candidate; each ballot proposition,
including a brief summary of each proposition and an explanation
that detailed information on the ballot proposition is available at
each Satellite Elections Office and other locations.

d. During the absentee voting period for each election: the
absentee balloting process, inclﬁding explanation of what persons

are eligible to vote absentee and absentee voting locations;
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polling place procedures, including the operation of voting
machines; procedures for cast;.:lng a write-in ballot (if and only if
there is a write-in candidate); the availability of detailed
election information at each Satellite Elections Office; and the
availability of trained translators at the polls.

2. The county shall coordinate publicity efforts with
Pueblo and Navajo tribal officials, and with the NEA and the AIPC.
The NEA and AIPC will be requested to disseminate all such
information through public service announcements on radio and
television stations. All publicity shall be made available to any
areas containing Native American population concentrations within
cibalA County .off the reservation areas identified in consultation
with the NEA and AIPC,

3. Election-related announcements, materials, tapes and
other election information shall be made available to all high
schools serving residents of the Ramah Navajo Chapter, the Acoma
Pueblo, and the Laguna Pueblo to familiarize students with all
phases of the election process.

4. Facsimiles of voting machines or devices shall be made
available to the voting ﬂghts coordinators for their use in
training election-related officers and conducting voter education
programs on their respective reservations.

5. 'The New Mexico Legislative Council Service publication
of Constitutional Amendments Proposed by the legislature and
Arguments for and Against shall be provided to each voting rights

coordinator, tribal elections 1liaison, and deputy registration
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officer of Cibola County by September 1 of each even-numbered year
of the agreement. Cibola County shall be under no obligation to.
translate the publication. »

6. Radio and/or Television: The obligation of cCibola
Coﬁnty to make radio and television announcements in the Keresan
and Navajo languages shall be satisfied by "notice" announcements
providing a brief general description of the subject matter and an
identification of all sites where detailed information is
available, including each Satellite Elections Office. Cibola
County shall not be required to broadcast in the Navajo or Keresan
languages the full text of constitutional amendments, election
proclamations or other lengthy eleétion—related announcements.
Cibola County shall distribute tapes for broadcast on all public
broadcast stations serving the Navajo and Keres speaking
populations of Cibola County, such as to KTDB (Ramah-Nava;‘)o): KTNN
(Window Rock-Navajo) ; KGAK (Gallup~Navajo) ; KUNM (Albuquerque-Keres
and Navajo); KNME T.V. ("Pueblo Viewpoints" Keres) and to other
available stations or programs for broadcast in the Keresan and/or
Navajo language, as appropriate, regarding:

a. Deadlines for voter registration for participation in
all primary, general, school and special elections involving
portions of the Ramah Navajo Chapter, the Acoma Pueblo, and the
Laguna Pueblo within Cibola County, including identification of
regularly available voter registration sites in each Pueblo or the
Ramah Navajo Chapter. These annpuncements , shall be made at leaét

twenty times each week for the four weeks preceding the deadlines
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for both state and federal election registration for each primary
and general election. The announcements shall include a
description of the offices to be filled in the election to which
the registration deadline applies.

b. Candidate qualification. Announcements detailing
procedures and deadlines for becoming a candidate shall be made
daily during the two weeks preceding each candidate filing date,
including school board elections.

c. Dates of special, primary, general, and school board
elections, a 1list of the offices to be elected, and the
availability of trained translators at the polls and the right of
each voter who requires assistance in casting a ballot to be
assisted by a person of her or his choice 1in accordance with
federal law. Announcements shall be made twice a week during at
least the three weeks prior to each of the foregoing elections.

d. An explanation of the ballot identifying each office to
be filled, each candidate with the candidate's political
affiliation, and the nature and significance of each referendunm,
proposed constitutional amendment(s), or ballot proposition to be
decided. Announcements shall be made twice a week for at least the
three kj'eeks prior to each special, primary, general and school
board election. Separate announcements shall be made for (1)
federal, statewide and multi-county offices (2) county and local
offices, and (3) constitutional amendments and other referenda.

Cibola County may coordinate ' announcements respecting federal,
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statewide and multi-county offices and constitutional amendments
and other referenda with other New Mexico counties.

e. The county shall request that the broadcasters make the
above identified announcements times calculated to reach the
largest possible Native American audience. Each announcement shall
refer the audience to the Satellite Elections Offices for detailed
information.

7. Print Media: Cibola County shall not be required to
publish in the Navajo or Keresan languages the text of election
announcements which are published in English in local newspapers.
Announcenents detailed in paragraph F.6 shall be publishéd on a
weekly basis in newspapers of wide readership in the reservation
areas, such as the Navajo Times, and in newspapers of wide
readership in the reservation areas, such as the Gallup
Independent, on a twice-weekly basis for the publicity periods
noted in that paragraph. Cibola County may coordinate such
publication with other New Mexico counties. Each announcement also
shall be published in the weekly advertising supplement to the
Grants Beacon on the same basis that it is published in the local
newspaper of record.

G. Yoter Registration

1. The cbunty shall: request each Pueblo governor, Navajo
chapter president and other tribal officials to recommend six
personsiqualified to serve as deputy registration officers in
Cibola County; request assistance from the NEA and the AIPC in

identifying potentialb deputy registration officers; seek to
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coordinate state voter registration with Navajo tribal voter
registration through reciprocal deputization of deputy registration
officers for state and tribal elections; invite school personnel,
including each high school principal and pafent—teachar
organization officer, to become deputy registration officers: and
encourage organized political parties to recommend additional
deputy registration officers for election precincts on the
reservations. Cibola County shall deputize and train all qualified
persons who desire to serve as deputy registrars.

2. Training for deputy registration officers for majority
Pueblo and Navajo election preci.ncts in the county shall be
conducted on the reservations by the county v:oting rights
coordinators in both English and the Keresan and Navajo languages,
as appropriate. In addition to training as to registration
standards, regulations and forms, deputy registration officers
shall be trained fully regarding the voter purge and absentee
voting processes, standards and regulations. Keresan and Navajo
language tapes and English transcripts shall be used in the
training process, and copies of such materials shall be maintained
as provided generally in this agreement.

3. Cibola County shall appoint and train a minimum of six
deputy registration officers fluent in English and in Navajo or
Keres, as appropriate, in each county precinct which includes any
part of the Acoma Pueblo, Laguna Pueblo, of the Ramah Navajo
Chapter by April 1, 1994. In the event that fewer than six

interested persons are identified by the county, the county shall
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immediately notify the appropriate tribal officials and counsel for
the United States.

4. The names of all deputy registration officers available
at each Pueblo or Navajo chapter shall be prominently posted at the
Pueblo of Laguna Tribal offices, the Acoma Tribal office building,
the Ramah Navajo chapter house, as permitted by Native American
leaders, and at each trading post and/or post office. Such lists
shall be updated within one week of any change in deputy
registration officers. Copies of all lists, and updates thereof,
shall be provided to the AIPC, the NEA and the United States within
10 days of posting.

5. County voting rights coor&inators, as part of their
outreach efforts, shall conduct special voter registration drives
at the Pueblo reservations and Navajo chapters in the county. The
NEA, the AIPC, the appropriate Pueblo and Navajo chapter officers,
as well as the tribal election liaisons, shall be consulted as to
the best time and place for each registration drive, and notified
prior to the scheduled registration.

6. The county shall monitor, on an ongoing basis, the
performance of deputy registration officers. Each voting rights
coordinator shall maintain a record of the number of persons, by
tribal affiliation, registered for each month by each deputy
registration officer. The voting rights coordinator shall
encourage inactive or unproductive deputy registration officers,
and the voting righi:s coordinator shall promptly appoint and train

a replacement for any deputy registration officer who fails to
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respond to such encouragement. The county will adopt recognition
programs for deputy registrars to encourage registration activity.

7. The county shall provide each voting rights coordinator
and tribal election liaison with current voter registration lists
and forms, lists of voters to be purged from the voter registration
lists, and detailed election precinct maps for his or her precinct.
Copies of the maps and registration 1lists shall be maintained and
available to the public in each Satellite Elections Office.

H. Absentee Voting

1. The county shall supply applications for absentee
ballots to all deputy registration officers on the reservations,
county voting rights cooidinators, tribal election liaisons, Pueblo
governors and lieutenant governors, and Navajo chapter managers and
presidents.

2. The county is committed to maximizing absentee voting
opportunities at the Satellite Elections Offices. For the forty
days immediately preceding the June, 1994 primary election, each
voting rights coordinator shall have available an adequate supply
of absentee ballot applications and absentee ballots. The voting
rights coordinators shall be available at the Satellite Election
Offices no fewer than two days per week during this period, and no
fewer than three days per week during the last two weeks before the
election, and at other sites agreed upon by the parties to assist
persons in correctly completing the absentee ballot,application‘s
and, where assistance is needed and requested by the voters,

completing the absentee ballots., The application and absentee
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ballot shall immediately be sealed in the proper envelope and, at
the voter's option, mailed by the voter or the voting rights
coordinator, or shall be delivered to the county clerk's office at
the end of the day by the voting rights coordinator.

3. For forty days immediately preceding the June, 1994
primary election, the county voting rights coordinators shall be
notified daily by the county clerk of other voters for their
respective areas whose absentee ballot applications have been
rejected. County voting rights coordinators shall assist those
persons whose absentee ballot applications have been rejected, in
correctly completing a2 new application and absentee ballot.

4. - From the date of this agreement through the June 1994
primary election, the county shall undertake an intensive campaign
of publicity regarding absentee a.nd early balloting, including but
not limited to the following: each voting rights coordinator shall
post prominently information concerning the availability of
absentee voting for the June, 1994 primary at the Puebleo of Laguna
Tribal offices, the Acoma Tribal office building, the Ramah Navajo
chapter house and at trading posts or post offices on the
reservations and at other sites identified by the tribal election
liaisons. The voting rights coordinators shall attend the last two
tribal council, general and village community meetings, and the
last two Navajo Chapter meetings, prior to the deadline for
absentee voting in the June 1994 primary, and at said meetings the

coordinators shall: be available with materials at the meetings to
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assist persons in completing applications for absentee ballots; and
shall announce the dates, times and place where voters can cast
their absentee ballots with appropriate assistance in the Satellite
Elections Offices. At such meetings, the voting rights
coordinators shall explain that all persons are eligible to cast
absentee ballots.

5. The regular casting of absentee ballots at the Satellite
Offices on a daily basis shall be contingent upon the availability
of locked rooms or spaces to store ballots and other materials. In
the event that such spaces are not available or will not be
available for the entire absentee voting period, Cibola County
shall immediately contact counsel for the United States in an
effort to identify and implement alternate locations or procedures
so as to permit the casting of absentee ballots at convenient sites
on each of the reservation areas.

6. Each voting rights coordinator shall post information
concerning the availability of absentee balloting prominently at
the Pueblo of Laguna Tribal offices, the Acoma Tribal office
building, the Ramah Navajo chapter house and at trading posts or
post offices on the reservations and at other sites identified by
the tribal election liaisons.

7. County voting rights coordinators shall be authorized
to deliver absentee ballots to voters whose absentee ballot
applications have been accepted by the county clerk and to accept
completed absentee ballots from eligible voters for delivery to the

county clerk.
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I. Election Day Procedures

1. cibola County shall, after consultation with and subject
to the consent of officials of the Ramah Navajo Chapter, the Acoma
Pueblo and the Laguna Pueblo, and upon the recommendation of the
respective voting rights coordinators, establish a minimum of two
polling places within the boundaries of the Ramah Navajo Chapter;
one polling place within the boundaries of the Acoma Pueblo; and
s8ix polling places within the boundaries of the Laguna Pueblo. At
least two voting machines shall be provided for the polling place
for Acoma. For each election after the June, 1994, primary
election, Cibola County shall provide at least one voting machine
shall be for each such precinct for every 150 persons casting
ballots on election day, or fractibn thereof, at the preceding
election. The parties anticipate that no additional voting
machines will be required in order to comply with the provisions of
this section in 1994. If as a result of the June 1994 primary
elections, it is necessary to purchase additional voting machines,
the parties agree to meet and negotiate in good faith to modify the
voter-machine ratio so as to minimize or lessen the financial costs
to the county.

2. Cibola County shall cooperate with the NEA in the
establishment of polling places so that the same buildings can be
used for Navajo tribal and state elections in separate areas of the
same buildings.

3. Poll officials assigned to each majority Native American

election precinct in cibola County shall be persons who are
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bilingual in Navajo or Keres, as appropriate, and in English. The
county shall consult with the tribal election liaisons, the NEA
and/or Navajo tribal officials of Cibola County, the AIPC and/or
other appropriate tribal officials to identify bilingual
individuals qualified to work at the polls. Alternate translators
shall be designated as required by state law.

4. Poll officilals and the voting rights coordinators shall
monitor the polls during the course of each election to identify
and record each instance in which unreasonable delays occur either
in voting or in translation of the ballot. Where such delays
occur, the county shall take whatever steps are necessary, such as
providing additional translators and voting machines, to ensure
that such delays do not recur in future elections. '

5. Poll officials and translators shall be fully trained,
at locations on the Acoma and Laguna Pueblos and the Ramah Navajo
Chapter, in the Keresan and Navajo languages, as appropriate,
concerning election day procedures at the polling places, the
contents and issues appearing on the ballot, and voter purge
procedures. Training shall include translation of the entire
ballot and related information in the Keres and Navajo languages.
Such training shall include the use of audio and/or video tapes of
the entire ballot. A copy of each such tape or set of tapes shall
be provided to each poll official along with an English language
sample ballot at least 30 days prior to the election, and the
county shall ensure that the poll officials have access to

appropriate equipment for playing the tapes during this period.
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Training sessions shall be followed by oral testing in Navajo or
Keres to ensure their effectiveness.

6., For each voting machine required by state law at each
polling place on election day, the county shall appoint at least
one trained translator.

7. Poll officials shall specifically advise each voter who
is eligible under state or federal law to receive assistance in
casting a ballot that the voter may choose any person to provide
that assistance, with the exceptions provided in Section 208 of the
Voting Rights Act, 42 U.S.C. 1973aa-6. After the voter has
indicated to a poll official a need for assistance in voting or in
reading the ballot in English, the voter's request for assistance
shall be noted in the signature roster and it shall be unnecessary
for the voter to execute an affidavit of assistance.

8. Poll officials or other designated county officials
shall maintain a record of all persons who come to the polls but
are not allowed to vote in each precinct of Cibola County., This
record shall include each voter's name, race, address, the reason
the person thought she or he was eligible to vote at that site, and
the reason for not permitting the person to-vote.

9. A list of the persons not permitted to vote shall be
provided to the appropriate tribal officials, voting rights
coordinators, tribal election liaisons, and deputy registration
officers of each precinct involving ‘a portion of the Acoma or
Laguna Pueblos or the Ramah Navajo Chapter. The county shall

contact each such person and provide an opportunity for that person
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to register to vote at the earliest possible time. The voting
rights coordinator shall make a report of the list of persons not
permitted to vote, the dates on which they were contacted and
registered to vote, and identify such additional training,
publicity, or other steps that the coordinator believes would be
useful to prevent similar ineligibility among the Native American
population in the future.

Je Purge Procesg

1. No voter shall be removed from the list of eligible
voters or denied the right to vote for failure to vote in any
subsequent election.

2. With regard to voters removed f.rdn the list of eligible
voters for a failure to vote in 1992, Cibola County shall implement
an intensive program to identify persons in Ramah, Acoma and Laguna
who were removed from such list, but who still reside in Cibola
County. The county shall provide to the voting rights
coordinators, tribal election 1liaisons, tribal officials, and
deputy registrars coples of lists of all persons purged from the
voting 1list for fallure to vote in 1992 for their respective
precincts. Copies of the lists shall be sent to Pueblo of Laguna
Tribal offices, the Acoma Tribal office building and the Ramah
Navajo chapter house in Cibola County with a request that it be
posted. The county voting rights coordinators, tribal election
liaisons, tribal officials, and deputy registrars shall review such
lists to identify persons still eligible to vote in Cibola County
but for their failure to vote in 1992. It shall be the
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responsibility of the voting rights coordinators to contact such
persons and assist them in becoming registered to vote for the 1994
elections.
K. Records
1. Copies of all tapes and other materials or records
mentioned in this agreement shall be maintained by the defendants.
Cibola County also shall maintain statistical records including but
not limited to:
a. Yoter Registration
--Voter registration, by precinct, on a monthly basis.
--Number of voters, by precinct, who are registered at each
Satellite Elections. Office, by each deputy registrar, and

at each voter registration drive conducted pursuant to
this agreement.

b. Voter Purge

-~Total number of voters purged, by precinct, for
failure to vote.

--Total number of voters retained on the voter
registration rolls based on certification
of eligibility by the voting rights coordinators.

~~Total number of voters, by precinct, reinstated by
returning post cards.

--Total number of voters validated by other means
during the purge period by precinct.

c. Absentee Voting
--Total number of mail requests for absentee ballots and
number of absentee votes cast per precinct pursuant
to mail requests.

-=Total number of absentee ballots cast, per precinct,
in person at the county courthouse.

-~Total number of absentee ballots cast in person at each
Satellite Elections Office.
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-~Total number of absentee ballots cast, per precinct,
in person before a deputy clerk and/or voting rights
coordinator on the reservations.

d. Publicity

~--Time and medium of each broadcast (where records are
available) or publication pursuant to this agreement.

--Time, place and occasion of presentation by a voting
rights coordinator, the subject matter(s) addresses, and
the approximate number of persons in attendance.

~-Time, place and occasion of each instance in which
each election-related video and audio tape was played, and
the approximate number of persons in attendance.

The county shall update these records on an ongoing basis
and these data shall be maintained for all precincts of Cibola
county at the county clerk's office and records pertinent to each
reservation area at the appropriate Satellite Elections Office.
All tapes, materials and records prepared or maintained pursuant to
this Program shall be available for public inspection and copying
upon request.

2. Beginning on January 1, 1994, and quarterly during each
year for the 1life of the Settlement Agreement, the county shall
compile a Quarterly Report of the efforts taken pursuant t§ this .
agreepent during the preceding three months. The report shall
include the status of Native American voter participation as shown
by records in each area addressed in this agreement, together with
an assessment of the effectiveness of each phase of the program and
a recommendation of the steps to be taken, if any, to improve

Native American voter participation. Copies of the report shall be

provided to the United States, the Governors of the Acoma and

- 42 =
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Laguna Pueblos, the President of the Ramah Navajo Chapter, the
AIPC, and the NEA. .
L. Adjustments to Program

1. It is the goal of Cibola County to provide that the
entire election process is fully and effectively accessible to
Native American citizens, and the procedures set forth above are
designed to achieve that goal. cibola County shall evaluate its
programs on an ongoing basis through consultation with the tribal
election liaisons, the AIPC, Pueblo tribal officials, the NEA
and/or Navajo tribal officials of cibola County, and counsel for
the United States. ‘
. 2. The partles shall confer in good faith if any party
believes that a particular aspect of the Program has proven
ineffective. The parties shall confer at least annually in a good
faith effort to improve any aspect of the program which has proven
ineffective, in accordance with'the Settlement Agreement. 1In the
event of changes in Native American pop-ulation patterns in Cibola
County, including the development of any new Native American
population concentration within the county, the parties promptly
shall confer and develop a program for meeting fully the Native
American language needs of such population.

III. VCONCLUSION

This agreement represents the commitment of the parties to
prbvide equal voting rights to all citizens of Cibola County, and
the county intends f\illy and faithfully to implement this Native

American Election Information Program. The parties recognize that

- 43 -
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regular and ongoing reassessment of the above outlined Program by
the responsible officials will be necessary in order to ensure that
Native American voters are able, and will continue to be able, to
enjoy equal access to all phases of the political process in cibola

County.

- 44 -
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The Court shall retain jurisdiction of this case to enter
further relief or such other orders as may be necessary for the
effectuation of the terms of this Decree and to ensure compliance
with Sections 2 and 203 of the Voting Rights Act, 42 U.S.C. 1973,
1973aa-1a, and the Fourteenth and Fifteenth Amendments.

Entered this ___ day of March, 1994.

UNITED STATES CIRCUIT JUDGE

UNITED STATES DISTRICT JUDGE

UNITED STATES DISTRICT JUDGE

- 45 -
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Approved as to form and content:

POR THE PLAINTIFF
UNITED STATES OF AMERICA

JAMES P. TURNER

Ac;inq Assistant Attorney General

Gt K. Tnome

EVEN H. ROSENBAUM

« GERALD HEBERT
JOHN K. TANNER
SUSANNA LORENZO-~GIGUERE
STEVEN J. MULROY
SARABETH DONOVAN
Attorneys, Voting Section
civil Rights Division
Department of Justice
P.O. Box 66128
Washington, D.C. 20035-6128
(202) 307-2897

FOR THE DEFENDANTS
CIBOLA COUNTY, ET AL.

-~

EL E GE

2500 Louisiana Boulevard, N.E.
Albuquerque, New Mexico 87110
(505) 884-2347

ACCEPTED AND AGREED TO:

VE BARELA )
Chair, cibola County Commission
for the Commission

PATRICIA ARAGON
Cibola County Clerk
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IN THE UNITED STATES DISTRICYNITERSTATES DISTRICT
FOR THE DISTRICT OF NEW MEXfGBUOUEHQUE,NEWMEg(IOéJgT

BAY ~ 3200

UNITED .STATES OF AMERICA/

Plaintiff, Norman H. Meyer, Jr., CLERK

CIBOLA COUNTY, NEW MEXICO;
CIBOLA COUNTY BOARD OF
COMMISSIONERS; FREDDIE JOHN SCOTT,
ISAAC F. PADILLA, W. FRANK EMERSON, )
ARTURO CANDELARIA and BENNIE COHOE,)
Members of the Cibola County Board )
of Commissioners; and EILEEN )
)
)
)

)
)
)
)

V. . . )
)
)
) NO. CIV 93 1134 LH/LFG
)

)

MARTINEZ, Cibola County Clerk,

~Defendants.

QRDER EXTENDING AND MODIFYING STIPULATION AND ORDER

The United States initiated this action on Septembé£.27
1993, pursuant to Sections 2, 12(d), and 203 of the Voting Rights
act of 1965, as amended, 42 U.S.C. 1973, 42 U.S.C; 19733 (d), 42
U.S.C. 1973aa-la, and 28 U.S.C. 2201, alleging violations of the
voting Rights Act arising from Cibola County’s election practices
and procedures as they affect Native American citizens ﬁf the
Céunty, incluaing those Native American citizens who rely in
whole or in part on‘the Nagéj?/anﬁ Keresan’languéges. The County
did not contest these éllégaqions and agreed to remedy them by
entering iqco a Stipulation andg Order. On April 21, 1994, the

three-judge court in this case entered the Stipulation and Order
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("Order") which, by its terms, is otherwise set to expire on
March 15, 2004.

In the Stipulation filed with this Court, defendants concede
that ghey violated the terms of the brder by failing to furnish
all instructions, assistance and other information relating to
voting orally in the Navajo and Keresan language. See 42 U.S.C.
1953aa—1a(c); see also 28 C.F.R. 55.12. The parties agree that
this constitutes good cause to extend portions of the Order. The
parties have agreed to certain modifications of the Native
American Election Information Program as provided in the parties’
Stipulationi

‘ After consideration of the Stipulation aﬁd Joint Métion fér
Modification and Extension of Stipulation and Order, and good
cause appearing, the Court finds the terms of the Stipulation
fair and reasoriable, and it is heréby ORDERED that this Court's
‘April 21, 1994 Order, as modified, is hereby extended until
December 31, 2006, and the Native American Election Information
Program is modified as provided in the parties’ scipulaéion.

The Court shall retain jurisdiction of this case to enter
further relief or such other orders as may be necessary for the
effectuation of the terms of éhis agreement and to ensure
compliance with Sectioﬁs 2 and 203 of the Voting Rights Act, 42
U.8.C. 1973, 1973aa-la, and the Fourteenth and Fifteenth

Amendments to the Constitution.
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Entered this (jgﬁ day of LA/WMXL/ , 2004.

o e

"THE HonzﬁABLE BOBBY R. BALDOCK

- United States Circuit Judge
United States Court of Appeals
for the Tenth Circuit

THE HONOKARLE C. LEROY HANSEN
£Tref United States District Judge
United States District Court for
the District of New Mexico

VA Gt P,

Hj}HONORABLE JOHN E. CONWAY/

U ed States District Judge
United States District Court for
the District of New Mexico

SUBMITTED BY:

DAVID C. IGLESIAS

United States Attorney

R. ALEXANDER ACOSTA
Assistant Attorney General

/s/ (electyonically submitted 03-15-04)
JOSEPH D. RICH

JOHN K. TANNER

RICHARD DELLHEIM - .

SADA MANICKAM . ~

For Plaintiff
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CIBOLA COUNTY, et al.

Approved by e-mail 03-15-04

JOSEPH DIAZ ) '

Modrall, Sperling, Roehl, Harris
& Sisk, P.A. ' .

For Defendants
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

UNITED STATES OF AMERICA,

Plaintiff, NO. CIV 93 1134 LH/LFG

v.

CIBOLA COUNTY, NEW MEXICO;

CIBOLA COUNTY BOARD OF
COMMISSIONERS; . FREDDIE JOHN SCOTT,
ISAAC F. PADILLA, W. FRANK EMERSON,
ARTURO CANDELARIA and BENNIE COHOE,
Members of the Cibola County Board
of Cormissioners; and EILEEN
MARTINEZ, Cibola County Clerk,

Defendants.

e S e e e e S e N e e

JOINT STIPULATION

The United States, Cibola County (“County”), and remaining
defendants, agree through their undersigned counsel to the
following Joint Stipulation.

Cibola County haslseen subject‘to Section 203 of the Voting
Rights Act (“Act”), 42 U.S.C. 1973aa-1é, since 1984 for the V
Keresan language. 1n 1992, the‘County's éoveragé under Sectioﬁ
203 was extended to the Navajo 1énguage. In 2002, the Di?ector
of the Bureau of the Census deterﬁined that'coyerage'under .
Section.203 of the Voting Rights Act should be continued for both
languages. .

Section 203 requires that all infoimat;oﬁ tha;-is érovided
by Cibola County in English about voter “registration or votipg

notices, forms, instructions, assistance, or. other materials or
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information relating to the electéral process, including
ballots, ” must be provided in the Keresan and Navajo languages to
the extent that they are needed to allow language minériéy group
members to be infdrhed of andxparticipate effectively in the
electoral process and all vofing-related activities. 42 U;S.é.
lQ?Baa—la(c)l The provisions §f Section 203 apply to all stages
of the eléctoral process, “including, .for example the issuance,
at any time dufing the year, of hotifications, announcements, or
other informatiohal materials concerningvthé opportunity‘to
régiscer, the deadline for voter registration, the time, places
and subject matters of elections, and the aﬁsentee voting
process.” ' Attorney General’s Procedures for the Implementation
of the Provisions of the V@cihg Rights Act Regarding Language
Minority Groups, 28 C.F.R. 55.15. Because the Keresan gnd Navajo
languages’ are hiStorically‘unwritten, defendants are required to
furnish oral instructions, 'assistance and other inﬁormatioﬁ
relating to registration and voting in the Keresan and Nav;jo
languages. 42 U.S.C. 1973aa-la(c); see also 28 C.F.R. 55.12kc7.
The United States initiated this action oh September 27,
1993, pursuant to Sectioné 2, 12(d), and 203 of‘the Voting Rights
Aét of 1965, as amended, 42 U;S.C. 1973, 42 U.s.C. 1973j(d), 42
U.S.C. 1973aa-la, and 28 U.S.C. 2201, allegiﬁg violatioﬁs‘of the
Voting Rights Act arising from Cibola County’s election practices

and procedures as they affected Native American citizens of the
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County, including those Native American citizens who rely in
whole or in part on the‘Keresan and/or Navajo languagé.

Defendants do not contest that prior to 1994, the Céunty
failed to make the election process in Cibola County egually
available to Native American and non-Native American ;itizens as
required by Section 2 and the Fourteenth and Fifteenﬁh .
Amendments,. nor do defendants contest tha;‘in past elections.the
County had failed to qomply fully with the minority language
requirements of Section 203. On April 21, 1994, this Coﬁ;t
entered a Stipulation and Order (“Order”) between the parties
instituting the Native American_Election Information Program
(“Program”) in Cibola‘Coun;y to remedy past non-compliance with
the above-mentioned provisions of federal law: The Order, by its
current terms; remains in effect uﬁtil March 15, 2004.

Pursuant to the Order, the United States has assigned
federal ébserversito monitor Cibola County elections, and the
United States has conducted exténsive»investigations of the
actions of Cibola County in cdmplyiﬁg with fhe Order and Section
203 of the Voting Rights Act from 1994 through 2003. During this
period,vcibola County has made some progress in making the
election process accessible to the Native American population of
the County. Reports of federal observers who monitored electioné

have demonstrated, however, that Cibola County has failed to

furnish all instructions, assistance and other information
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relating to voting orally in the Keresan and Navajo languages, in
violation of the Order. Cibola County neither admits nor dehies
the information set forth in the fedéral observer reports. - The
parties agree, howevér, that this cqnstitutes good cause under
paragraph 5, page 9, of the Order to permit the extension of the
Order. The parties further agree that modifications in the ‘
Program are necessary to ensure full compliancebwith the relevan;
pro&isions of federal law in the future.

Accordingly, the parties stipulate to the following:'.

1. Defendants shallymake all phases of the election
process as accessible to the Native' American populations at the
Acoma, Laguna and Ramah reservations within Cibola County as they
are to the remainder of the County’s population. . Accordingly,
Cibola County shall contipuevto provi&e informétion, publiciﬁy,
and-assistance'in the Keresaﬁ and Navajo lénguages in Voter
registration, voter registration caqcellation, ébsentee voting,
early voting, procedures at the polls incluaing translation of
the Eallot, and training of polling officials and translators as
oﬁtlined in the attached Program. ‘

2. To assist in thé:effectiveness o§ this Stipulation'aﬁd
to ensure the continued enforcement of the voting guarantees of
the Act and the Fqurteenth and Fifteenth Amenéments of the
Consti&ution, Cibola‘County should remain designated for federal

examiners pursuant to Section 3(a) of the Voting Rights Act, 42
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U.S.C. 1973 (a), which enables the appointment of federal
observers. Cibola County recognizeés the authority of federal
observers to observe all aspects of the}voting process conducted
in the polls on election day, including assistance to voters in
the voting booth provided that the voter does not object té being
obﬁérved. . . v V

3. The parties agree that it shall not be n:cessary to
extend the timé that the County is'required to seek preclearaﬁce
of voting changes pursuant to Section 3(;) éf the Voting Rights
Act, 42 U.S.C. 1973a(c).

4. The parties stipulate to changés in Cibola Cbunty’s
Program to simplify its provisions, decrease its-burdens,:and~
increase its efficacy. The revised version of thevP:ogrém is
attached to this Joint Stipuiation.

» 5. Defendants acknowledge that permanent procedurés needvto
bevinstituted in order to ensure oﬁgoing compliance with.Sectioné
2 &nd 203 of the Voting Rights Act, ana the Fourteenth and
Fifteenth Amendments to the Constitution. During 2604g defendant
county commissioners shall enact iéto local law'thé revised
Program for use in future elections in Cibola County.

6. This Stiéﬁlation shall remain in efféct through December
31, 2006.

7. The Court shall retgiﬁ jurisdiction to enter further

relief or such other orders as may be necessary for the
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effectuation of the terms of this Joint Stipulation and to ensure
compliance with Sections 2 and 203 of the Voting Rights Act, and
the FQurteénth and Fifteenth AmendmentSvtb'the Constitution.

8. The amended Program attached to this Joint Stipulation

supercedes the prior Program ordered by this Court.



Agreed and stipulated to on this 15th day of March, 2004.

For Plaintiff:
UNITED STATES OF AMERICA

DAVID C. IGLESIAS
United States Attorney

R. ALEXANDER ACOSTA
Assistant Attorney General

/s/ (filed electronically
03-15-04)

JOSEPH D. RICH

JOHN K. TANNER

RICHARD DELLHEIM

SADA MANICKAM

Attorneys, Voting Section
Civil Rights Division
Department of Justice
Room 7254-NWB

950 Pennsylvania Avenue
washington, D.C. 20530
202-305-1734

For Defendants:
CIBOLA COUNTY, et al.

Approved by e-mail 03-15-04

JOSEPH DIAZ

Modrall, Sperling, Roehl,

Harris & Sisk, P.A.

500 Fourth Street, N.W.

Bank of America Centre
Suite 1000

P.0O. Box 2168 .

Albuquerque, New Mexico

87103-2168
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THE NATIVE AMERICAN ELECTIQN INFORMATION PROGRAM
I. Native American Voting Rights.COQrQina;org

A. Cibola qdunty shali employ three Native Americén Voting
Rights Coordinators (“Coordinator(s)”) who will coordinate the
Nativé American Elecﬁion Information Program (“Program”) in
Cibola County. One of thé Coordinators shallbbe bilingual in
Navajo and English, and shall seive primarily the area of the
Ramah.chaptér of the Navajo Nation. Two of ‘the Coordinators
shall be bilingual in Keresan and English, and one shall serve
primarily the area'of the Acoma Pueblo, while thebother shall
serve primarily the area of the Laguna Puebio.

B. In the event of a vécapcy in a Coordinator poéition,
the County shall invite officials of the appropriate:Pueblo
and/or Chapter to recomAend at least four qualified appliéants.
The County may also solicit applicants through its normal job
selection proéess and shall sélect the most qualifiea éandidate,
who otherwise satisfies any Coungy employment iequirements,'from
all available applicants. . '

C. The County shall train the'Coordinators in all aspeéts
of the election.pro;ess. The Coordinators shall .attend all
election seminars held by.the New Mexico Secretary of State and
the Cibola County clerk. The Coordinators shall be fully briefed

by County officials regarding the Coordinators’ role in ensuring

the County’s .compliance with Section 203 of the Voting Rights Act

and the provisions of this Program.
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D. The Coordinators shall oversee the Program generally
and regularly’attend;meetings of their respective communities.
The Coordinator for the Ramah Navajo Chapter shall attend Raméh
Chapter and Chapter officials méétings. The Coordinator,fbf the
Acomg Pueblo shall attend Eribal céuncilnand tribal officers
meetings. The Coordinator for the Laguna Pgeblo shall attend
tribal councilvand<village meetings. Each Coordinator shall
attend all other such éubiic meetings, gathérings, tribal fairs,
and public functiohs‘held at their respective communitiés as his
or her schedule shéll permit. During theée events, each ‘
Coordinator shall, as appropriate,.(l) annﬁunce the date of thé
next scheduled election, the offices, if any,” open for election,
and any non—caﬁdidate provisions which shall appear on the
ballot; (2) announce the évailability ofbvoter regiétration and -
the deadlines for registration; (3) prq&ide an opportunity to
register to vote by makind voter registration applications
available.and offering -language assistance in‘filling oué.the
applications; (4f announce any scheduled training for elecﬁion
translators and iﬁvite the public to attend; and (5) conduct at
least one voter regis;ration drive priorbto each élection‘

E. The Coordinator for the Ramah Navajo Chapter shail post
the election schedule and all other eiection—related information
at the Chapter House; the Coordinators for the Acoma Pueblo and

the‘Laguna Pueblo shall post the election schedule and all other-
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election-related info;mation at theé relevant tribal office
building. The Coordinators shall ensure that voter régistration
applications are availablg in plain view to interested
individuals.at each location.

.F. Beginning sixty days before any election and continuing
throﬁgh election day, the Coordinators shall ensure that at least
three announcements a day are made on the radio station KTDB, in
the Navajo language, and rédio.station KUNM, in the Keresan
ianguage. ATﬁese announcements shall contain information on (1)
ﬁhe date of thé next election; (2) the offices and/or
propositions on the ballot; (3) opportunities to register to vote
and the deadline for registering before the electién; (4) the
availability of absentee balloting; (5) the availabilit; of
trained traﬁsiators aﬁ the polls on election day; {6) the right
of each voter to oral assistagce in their native language from
either;thelcounty‘s translators or a personvof the voter’s éhoice
provided that person is not the voter’s employer, on agent of
that employer, or'officer or agent ‘of the voter’s union (42
U.S.C. 1973aa-6); and 7) the name(s) and telephone number of the
Coordinator(s) who can be contacted to receive ﬁore deta;led ‘
information about the election. 1In addition, the Coordinators
shall ensure that at least once a day during this period taped
traﬁslations of the ballot made.by either the New Mexico Office

of the Secretary of State or_the Coordinator are broadcast on
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radio station KTDB, for the Navajo language, and radio station
KUNM, for the Keresan language.

G. Before any élection, the Coordinator for the Ramah
Chapter shgll organize and conduct translation training for all
election workers who may provide Navajo language assistance at
the ﬁamah Chapter polling place on election day (“translators”).
The Coordinators fqr the Acoma and Laguna Pueblcos shall similarly
'orgahize and conduct translation training.for all election
workers who may provide Keresan lapguage assistance at the Acoma
or Laguna Pueblo polling places on election day. - The traihing
shall include: 1) how to,trahslate the entire ballot into the
appropriate language, 2) praéticing the translation of the ballot
with each translator, and 3) correcting any errors in
translation. The translation of the ballot by each ‘translator
shall be made according to the taped translations made by the
Office of the New Mexico Secretary of State, if su#h tapes are
available. If standardized translations by the Office of the
Secretary of thetstate are not available prior to the training
session conducted by the Coordinator, the CoordinaLor shall
récord é taped translation of the entiré ballo;, make the tape
évailable’to the translaiors, and. train them in this translation
at the training session. If the ballot Eontains offices or .
ballot proposition(s) specific to Cibola County for which the

Office of the Secretary of State has not provided a Navajo.or
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Keresan language translation, the Coordinator shall record a
taped translation of the offices and/or probosition(s), makeithe
tape available to the translators and train them in.this
translation at the training session. Tfaining sessiOn; shall be
held gt convenient locations within the appropriate cqmmuniﬁy, as
permitted by - tribal officials, and shall be opén to the public.

H. The Coordinator shall be available as neéded at the
Ramah Chapter House, in the éasevof the Navajo Coordinator, and
the appropriate tribal officesvin the caée of the Keresan
Coordinators, to assist in voter rggisfration or to answer
election-related questions when not enéaged in the‘other
activities required under &his Program.

I. The Counﬁy shéll establish a traﬁel, supply, and
telephone budget for the Coordinator sufficient to cover expenses
incurred in carrying out the Coordinator’s duties in fulfilling
the object;ves'of’this Program.

II. mw&ﬂ.ﬁ&qr_ﬂmmml

In administering tﬁe Program, Cibola County and its
Coordinators shall: I

A. Request and accept all training, materials, and
services available from the State of New Mexico in furtherance of
the implementation of this progfam; The Coordinators shall
atténd all election-related seminars or training sessions

conducted by the New Mexico Office of the Secretary of State,
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including the Coordinator and/or County Clerk meetings sponsored
by the New Mexico Native American Election Information Program.

B. Encourage contact and collaboration with other
counties engaged in similaf language assistance programs.

C. Invite assistance of tribal officials and the Navajo
Elections Administration and'thevAll Indian Pueblo Council as
needed .to administer effectively Ehe'Program.

D. The parties recognize the sepgrate powegs and authority
of the tribaljgovernments, and nothing in this amended agreement
limits or infriﬁges tribal éowers or authority. Ac;ordingiyl
where_this"Agreement'requiresvcibola County to perfé;m acts in’
consultation ahd cOoperation}with tribal goveinments, thé County
is obligated to undertake iﬁs obligations using all gooa faitﬁ
efforts. The County shall not be required to perforﬁ such acts
if a trﬁbal government refusés_the County’s efforts. 1In the
event ofvaﬁy such refusal,.the County shall promptly, ana prior
to the date for performance bf the act oi event to be performed
by the County, notify counsel for the United States of the
refusal or noncodperation. '

ITI. Satellite Election Offices

A. Within ten days of the effective date of this Agreement,
the County shall ‘contact tribal officials at the Acoma and Laguna

Pueblos and the Ramah Chapter to discuss the possibility of
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establishing Satellite Elec;ion Offices convenient to the
populations of the respective:communities.

B. Each Satellite Election Office shall serve as the
principal place fér office hours for ﬁhe voting'rights
coordinators; as a distribution point for the dissemination 6f
election-related information, and as a site for.the performanée
of functibns related to ﬁhe‘elec;ion process ﬁhat can be ‘
performed at the County courthouse, including,.but not limited
to, registering to vote or updating voter regi%tration
information, early voting, and the casting of absentee ballots.

C. Delivery of a voter registration application or
performance of_any,other election-related task at a Satellite
Election Office shall be effective in terms of all time deadlines
and reqguirements aé if £he application had been délivered to, or
the task performed at, the County coﬁrthoﬁse.

D. A supply of all forms and materials necessary to
complete these functions shall be maintained at:each Satellite
Election Office.

IV.. Translations

A. The County shall ensuré that éaped vérsions of the
Navajo and Keresan language translations of the statewide offices
aﬁd balloﬁ propositions’to,appear‘on the ballot.provided by the
Office of the New Mexico Secretary of State are delivered to the

Coordinator as soon as they are available. Tapéd versions of the
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translations and playback eguipment shall be made available to
the translators during_their‘translation training and on election
day at the Acoma, ﬁaguna and Rémah polling places.

B. The County shail provide each Coordinator wiéh tape
recording and playback eéuipment and a sufficient supply of blénk
tapeé for use iﬁ translator training.

c. During electidns, translations of the ballét into
Navafo and Keresan shall be provided according to the written
and/or taped translatiqns made by the Office of the New Mexico
Secretary of Stgte,:ﬁo the extent such translations are
available.

V~_E,l_es;;9_r1_pw§iu:_e§

A, The County shall aséign at least one trﬁined translator
to the polling‘places at the Acoma and Laguna Pueblos and the
‘Rémah Chapter for every voting machine.

B. » Polling place tianslatéré'shall orally advise voters of
ﬁhe availability of language assistance.

C. Any voter receiving language assistance from polling
place translators shall be provided'a full and complete
transiatioh of éach office, £hé éarty (when appropriate)‘of each
candidate, all ballot propositions, and rélevant instructions on
hﬁw to cast a baliotvand the use of the véting mach;ne
(including, when appropriate, instructions on write-in votes),

and shall be read all candidétes' names for each office.
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VI. Voter List Maintenance

At least 30 éays'before any registrants from the Ramah
Chapter or the Aéoma or Laguna Pueblos, are sent néﬁice of the
potential cancellation of their registration in accordance with
Section 8(d)(2) of fhe National Voter Registration Act of 1993
(“NVRA"), 42 U.S.C.‘1973gg—6(d)(2), a list of the names of the;e
registrants shall be provided to the apéropriate Coordinator. If
the Coordinator or tribal officials identify‘any registrant on
the list within the thirty day period who remains eiigible to
vote in Cibola County, that registrant shall not be sent a notice
of potential cancellation and shall be maintained on the list of
eligible voters provided that the Coordinator or tribal officials
provide the current registration address of the registrant. The
Progfam doés not othgrwise prohibit the proper authorities from
reméving'from phe voter list those ineligible toc vote by feason
of a change of aédress, assuming that the requirements of the
National nger Registration Act of 1993, 42 U.S.C. 1973gg, et’
seg., are met. ‘

VII. Records

For each election, the Coordinator shall record each
ac&ivity that is performed in fﬁlfillment of this Program on a
copy of the Summary of Activities Form appended herein. Within

30 days after each election, the Coordinator shall submit the
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completed form to the County Clerk and shall_make copies
available, upon requ