TITLE VI-VESSEL OPERATING
ASSISTANCE PROGRAMS

SUBTITLE A-OPERATING DIFFERENTIAL
SUBSIDY PROGRAM"

SEC. 601. SUBSIDYAUTHORIZED FOR OPERATION OF
VESSELS IN FOREIGN TRADE OR IN OFF-SEASON
CRUISES (46 App. U.S.C. 1171 (2002)).

(a) Application for subsidy; conditions precedent to granting. The
Secretary of Transportation is authorized and directed to consider the appli-
cation of any citizen of the United States for financial aid in the operation
of a vessel or vessels, which are to be used in an essential service in the
foreign commerce of the United States or in such service and in cruises
authorized under section 613 of this title. In this title VI the term “essential
service” means the operation of a vessel on a service, route, or line
described in section 211{a) or in bulk cargo carrying service described in
section 211(b). No such application shall be approved by the Secretary of
Transportation unless he determines that (1) the operation of such vessel or
vessels in an essential service is required to meet foreign-flag competition
and to promote the foreign commerce of the United States except to the
extent such vessels are to be operated on cruises authorized under section
613 of this title, and that such vessel or vessels were built in the United
States, or have been documented under the taws of the United States not
later than February 1, 1928, or actually ordered and under construction for
the account of citizens of the United States prior to such date; (2) the appli-
cant owns or leases, or can and will build or purchase or lease, a vessel or
vessels of the size, type, speed, and number, and with the proper equipment
required to enable him to operate in an essential service, in such manner as
may be necessary to meet competitive conditions, and to promote foreign
commerce; (3) the applicant possesses the ability, experience, financial
resources, and other qualifications necessary to enable him to conduct the
proposed operations of the vessel or vessels as to meet competitive condi-
tions and protnote foreign commerce; (4) the granting of the aid applied for
is necessary to place the proposed operations of the vessel or vessels on a
parity with those of foreign competitors, and is reasonably calculated to
carry out effectively the purposes and policy of this Act. To the extent the
application covers cruises, as authorized under section 613 of this title, the
Secretary of Transportation may make the portion of this last determination
relating to parity on the basis that any foreign flag cruise from the United
States competes with any American flag cruise from the United States.

N {a) Throughout Subtitle A of Title VI of the Merchant Marine Act, 1936, the term
"eitizen of the United States” is defined as provided in footnote 1, page 1 supra. (b}
Note the effect of Section 616, page 73 infra, on the provisions of Subtitle A.
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(b) Statements as to financial interests to accompany application;
penalty for false statements. Every application for an operating-differ-
ential subsidy under the provisions of this title shall be accompanied by
statements disclosing the names of all persons having any pecuniary
interest, direct or indirect, in such application, or in the ownership or
use of the vessel or vessels, routes, or lines covered thereby, and the
nature and extent of any such interest, together with such financial and
other statements as may be required by the Secretary of Transportation.
All such statements shall be under oath or affirmation and in such form
as the Secretary of Transportation shall prescribe. Any person who, in
an application for financial aid under this title or in any statement
required to be filed therewith, willfully makes any untrue statement of a
material fact, shall be guilty of misdemeanor.

SEC. 602. DETERMINATIONS OF NECESSITY OF SUB-
SIDY TO MEET COMPETITION (46 App. US.C. 1172
(2002)). Except with respect to cruises authorized under section 613 of
this title, no contract for an operating-differential subsidy shall be made
by the Secretary of Transportation for the operation of a vessel or ves-
sels to meet foreign competition, except direct foreign-flag competition,
until and unless the Secretary of Transportation, after a full and com-
plete investigation and hearing, shall determine that an operating-differ-
ential subsidy is necessary to meet competition of foreign-flag ships.

SEC. 603. CONTRACTS FOR PAYMENT OF SUBSIDY
(46 App. US.C. 1173 (2002)).

(a) Authorization of contracts. If the Secretary of Transportation
approves the application, he may enter into a contract with the applicant
for the payment of an operating- differential subsidy determined in
accordance with the provisions of subsection (b) of this section, for the
operation of such vessel or vessels in an essential service and in cruises
authorized under section 613 of this title for a period not exceeding
twenty years, and subject to such reasonable terms and conditions, con-
sistent with this Act, as the Secretary of Transportation shall require to
effectuate the purposes and policy of this Act, including a performance
bond with approved sureties, if such bond is required by the Secretary
of Transportation.

(b) Amount of subsidy. Such contract shall provide, except as the
parties should agree upon a lesser amount, that the amount of the oper-
ating-differential subsidy for the operation of vessels in an essential ser-
vice shall equal the excess of the subsidizable wage costs of the United
States officers and crews, the fair and reasonable cost of insurance, sub-
sistence of officers and crews on passenger vessels, as defined in sec-
tion 613 of this Act, maintenance, and repairs not compensated by
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insurance, incurred in the operation under United States registry of the
vessel or vessels covered by the contract, over the estimated fair and
reasonable cost of the same items of expense (after deducting therefrom
any estimated increase in such items necessitated by features incorporat-
ed pursuant to the provisions of section 501(b}) if such vessel or vessels
were operated under the registry of a foreign country whose vesscls are
substantial competitors of the vessel or vessels covered by the contract:
Provided, however, That the Secretary of Transportation may, with
respect to any vessel in an essential bulk cargo carrying service as
described in section 211(b), pay, in lieu of the operating-differential sub-
sidy provided by this subsection (b), such sums as he shall determine to
be necessary to make the cost of operating such vessel competitive with
the cost of operating similar vessels under the registry of a foreign coun-
try. For any period during which a vessel cruises as authorized by scc-
tion 613 of this Act, operating-differential subsidy shall be computed as
though the vessel were operating on the essential service to which the
vessel is assigned: Provided, however, That if the cruise vessel calls at a
port or ports outside of its assigned service, but which is served with
passenger vessels (as defined in section 613 of this Act) by another sub-
sidized operator at an operating-differential subsidy rate for wages lower
than the cruise vessel has on its assigned essential service, the operat-
ing-differential subsidy rates for each of the subsidizable items for each
day (a fraction of a day to count as a day) that the vessel stops at such
port shall be at the respective rates applicable to the subsidized operator
regularly serving the area.

(¢) “Collective bargaining costs”, “base period costs”, “base
period”, and “subsidizable wage costs of United States officers and
crews” defined; determination of collective bargaining costs and
establishment of new base periods; wage change index..

{1) When used in this section—

(A) The term “collective bargaining costs” means the annual cost,
calculated on the basis of the per diem rate of expense as of any date,
of all items of expense required of the applicant through collective
bargaining or other agreement, covering the employ of United States
officers and crew of a vessel, including payments required by law to
assure old-age pensions, unemployment benefits, or similar benefits
and taxes or other governmental assessments on crew payrolls, but
excluding subsistence of officers and crews on vessels other than
passenger vessels as defined in section 613 of this Act and costs
relating to:

(i) the officers or members of the crew that the Secretary of
Transportation has found, prior to the award of a contract for the
construction or reconstruction of a vessel, to be unnecessary for the
efficient and economical operation of such vessel: Provided, That
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the Secretary of Transportation shall afford representatives of the
collective-bargaining unit or units responsible for the manning of
the vessel an opportunity to comment on such finding prior to the
effective date of such finding; And provided further, That in deter-
mining whether officers or members of the crew are necessary for
the efficient and economical operation of such vessel, the Secretary
of Transportation shall give due consideration to, but shall not be
bound by, wage and manning scales and working conditions
required by a bona fide collective-bargaining agreement, or

(ii) those officers or members of the crew that the Secretary of
Transpertation has found, prior to ninety days following the date of
enactment of this subsection, to be unnecessary for the efficient and
economical operation of the vessel.

(B} The term “base period costs” means for the base period begin-
ning July 1, 1970, and ending June 30, 1971, the collective-bargaining
costs as of January 1, 1971, less all other items of cost that have been
disallowed by the Secretary of Transportation prior to ninety days fol-
lowing the date of enactment of this subsection, and not already
excluded from collective-bargaining costs under subparagraph (A)(1)
or (AXii) of this subsection. In any subsequent base period the term
“base period costs” means the average of the subsidizable wage cost
of United States officers and crews for the preceding annual period
ending June 30 (calculated without regard to the limitation of the last
sentence of paragraph (D) of this subdivision but increased or
decreased by the increase or decrease in the index described in subdi-
vision (3) of this subsection from January 1 of such annual period to
January 1 of the base period), and the collective-bargaining costs as of
January 1 of the base period: Provided, That in no event shall the base
period costs be such that the difference between the base period cost
and the collective- bargaining costs as of January 1 of any base period
subsequent to the first base period exceeds five-fourths of 1 per cen-
tum of the collective-bargaining costs as of such January 1 multiplied
by the number of years that have elapsed since the most recent base
period

(C) The term “base period” means any annval period beginning July
1, and ending June 30 with respect to which a base period cost is
established.

(D) The term “subsidizable wage costs of United States officers and
crews” in any period other than a base period means the most recent
base period costs increased or decreased by the increase or decrease
from January 1 of such base period to January 1 of such period in the
index described in subdivision (3) hereof, and with respect to a base
period means the base period cost. The subsidizable wage costs of
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United States officers and crews in any period other than a base
pericd shall not be less than 90 per centum of the collective-bargain-
ing costs as of January 1 of such period nor greater than 110 per cen-
tum of such collective-bargaining costs.

(2) The Secretary of Transportation shall determine the collective-
bargaining costs on ships in subsidized operation as of January 1, 1971,
and as of each January 1 thereafter, and shall as of mtervals of not less
than two years nor more than four years, establish a new base period
cost, except that the Secretary shall not establish a new base period
unless he announces his intention to do so prior to the December 31 that
would be included in the new base period.

(3) The Bureau of Labor Statistics shall compile the index referred to
in subdivision (1). Such index shall consist of the average annual
change in wages and benefits placed into effect for employees covered
by collective-bargaining agreements with equal weight to be given to
changes affecting employees in the transportation industry (excluding
the offshore maritime industry) and to changes affecting employees in
private nonagricultural industries other than transportation. Such index
shall be based on the materials regularly used by the Bureau of Labor
Statistics in compiling its regularly published statistical series on wage
and benefit changes arrived at through collective bargaining. Such
materials shall remain confidential and not be subject to disclosure.

(d) Foreign wage computation; foreign manning. Each foreign
wage cost computation shall be made after an opportunity is given to
the contractor to submit in writing and in timely fashion all relevant
data within his possession. [n making the computation, the Secretary
shall consider all relevant matter so presented and all foreign wage cost
data collected at his request or on his behalf. Such foreign cost data
shall be made available to an interested contractor, unless the Secretary
shall find that disclosure of the data will prevent him from obtaining
such data in the futore. In determining foreign manning for purposes of
this section, the foreign manning determined for any ship type with
respect to any base period shall not be redetermined until the beginning
of a new base period.

(¢) Monthly payment of wage subsidy; procedures for calculation
and payment of subsidy on certain expenses. The wage subsidy shall
be payable monthly for the voyages completed during the month, upon
the contractor’s certification that the subsidized vessels were in
authorized service during the month. The Secretary of Transportation
shall prescribe procedures for the calculation and payment of subsidy on
items of expense which are included in “collective- bargaining costs™
but are not included in the daily rate because they are unpredictably
timed.
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(f) Monthly percentage payment of other than wage subsidy;
security for refund of overpayments; payment of remainder after
andit of voyage accounts, Ninety percent of the amount of the insur-
ance and maintenance and repair and subsistence of officers and crews
subsidy shall be payable monthly for the voyages completed during the
month on the basis of the subsidy estimated to have accrued with
respect to such voyages. Any such payment shall be made only after
there has been furnished to the Secretary of Transportation such security
as he deems to be reasonable and necessary to assure refund of any
overpayment. The contractor and the Secretary of Transportation shall
audit the voyage accounts as soon as practicable after such payment.
The remaining 10 percent of such subsidy shall be payable after such
audit.

SEC. 604. ADDITIONAL SUBSIDY; WHEN AUTHORIZED
(46 App. U.S.C. 1174 (2002)). If in the case of any particular for-
eign-trade route the Secretary of Transportation shall find after consulta-
tion with the Secretary of State, that the subsidy provided for in this title
is in any respect inadequate to offset the effect of governmental aid paid
to foreign competitors, he may grant such additional subsidy as he
determines to be necessary for that purpose.

SEC. 605. VESSELS EXCLUDED FROM SUBSIDY (46
App. US.C. 1175 (2002)).

(a) Vessels engaged in coastwise or intercoastal trade; vessels on
inland waterways. No operating-differential subsidy shall be paid for
the operation of any vessel on a voyage on which it engages in coast-
wise or intercoastal trade: Provided, however, That such subsidy may be
paid on a round-the-world voyage or a round voyage from the west
coast of the United States to a European port or ports or a round voyage
from the Atlantic coast to the Orient which includes intercoastal ports of
the United States or a voyage in foreign trade on which the vessel may
stop at the State of Hawail, or an island possession or island territory of
the United States, and if the subsidized vessel earns any gross revenue
on the carriage of mail, passengers, or cargo by reason of such coastal
or intercoastal trade the subsidy payment for the entire voyage shall be
reduced by an amount which bears the same ratio to the subsidy other-
wise payable as such gross revenue bears to the gross revenue derived
from the entire voyage. No vessel operating on the inland waterways of
the United States shall be considered for the purposes of this Act to be
operating in foreign trade.

(b) Limitation on payments for older vessels. No operating-differ-
ential subsidy shall be paid for the operation of a vessel after the
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calendar year the vessel becomes 25 years of age, unless the Secretary
of Transportation has determined, before the date of enactment of the
Maritime Security Act of 1996, that it is in the public interest to grant
such financial aid for the operation of such vessel.

{c) Vessels to be operated in an essential service served by citizens
of the United States. No contract shall be made under this title with
respect to a vessel to be operated in an essential service served by citi-
zens of the United States which would be in addition to the existing ser-
vice, or services, unless the Secretary of Transportation shall determine
after proper hearing of all partics that the service already provided by
vessels of United States registry is inadequate, and that in the accom-
plishment of the purposes and policy of this Act additional vessels
should be operated thereon; and no contract shall be made with respect
to a vessel operated or to be operated in an essential service served by
two or more citizens of the United States with vessels of United States
registry, if the Secretary of Transportation shall determine the effect of
such a contract would be to give undue advantage or be unduly prejudi-
cial, as between citizens of the United States, in the operation of vessels
in such essential service, unless following public hearing, due notice of
which shall be given to each operator serving such essential service, the
Secretary of Transportation shall find that it is necessary to enter into
such contract in order to provide adequate service by vessels of United
States registry. The Sceretary of Transportation, in determining for the
purposes of this section whether services are competitive, shall take into
consideration the type, size, and speed of the vessels employed, whether
passenger or ¢argo, or combination passenger and cargo, vessels, the
ports or ranges between which they run, the character of cargo carried,
and such other facts as he may deem proper.

SEC. 606. READJUSTMENTS, CHANGE IN SERVICE,
WITHDRAWAL FROM SERVICE; PAYMENT OF EXCESS
PROFITS; WAGES, ETC,; AMERICAN MATERIALS (46
App. US.C. 1176 (2002)). Every contract for an operating-differ-
ential subsidy under this title shall provide (1) that the amount of the
future payments to the contractor shall be subject to review and read-
Jjustment from time to time, but not more frequently than once a year, at
the instance of the Secretary of Transportation or of the contractor. If
any such readjustment cannot be reached by mutual agreement, the
Secretary of Transportation, on his own motion or on the application of

" The Maritime Security Act of 1996, was enacted on October 8, 1996.
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the contractor, shall, after a proper hearing, determine the facts and
make such readjustment in the amount of such future payments as he
may determine to be fair and reasonable and in the public interest. The
testimony in every such proceeding shall be reduced to writing and filed
in the office of the Secretary of Transportation. His decision shall be
based upon and governed by the changes which may have occurred
since the date of the said contract, with respect to the items theretofore
considered and on which such contract was based, and other conditions
affecting shipping, and shall be promulgated in a formal order, which
shall be accompanied by a report in writing in which the Secretary of
Transportation shall state his findings of fact; (2) that the compensation
to be paid under it shall be reduced, under such terms and in such
amounts as the Secretary of Transportation shall determine, for any peri-
ods in which the vessel or vessels are laid up; (3) that if the Secretary of
Transportation shall determine that a change in an essential service,
which is receiving an operating-differential subsidy under this title, is
necessary in the accomplishment of the purposes of this Act, he may
make such change upon such readjustment of payments to the contrac-
tor as shall be arrived at by the method prescribed in clause (1) of these
conditions; (4) that if at any time the contractor receiving an operating-
differential subsidy claims that he cannot maintain and operate his ves-
sels in such an essential service, with a reasonable profit upon his
investment, and applies to the Secretary of Transportation for a modifi-
cation or rescission of his contract to maintain such essential service,
and the Secretary of Transportation determines that such claim is
proved, the Secretary of Transportation shall modify or rescind such
contract and permit the contractor to withdraw such vessels from such
essential service, upon a date fixed by the Secretary of Transportation,
and upon the date of such withdrawal the further payment of the operat-
ing-differential subsidy shall cease and the contractor be discharged
from any further obligation under such contract; (5) that the contractor
shall conduct his operations with respect to essential service, and any
services authorized under section 613 of this title, covered by his con-
tract in an economical and efficient manner; and (6) that whenever prac-
ticable, an operator who receives subsidy with respect to subsistence of
officers and crews shall use as such subsistence items only articles,
materials, and supplies of the growth, production, and manufacture of
the United States, as defined in section 505 herein, except when it is
necessary to purchase supplies outside the United States to enable such
vessel to continue and complete her voyage, and an operator who
receives subsidy with respect to repairs shall perform such repairs with-
in any of the United States or the Commonwealth of Puerto Rico,
except in an emergency.,
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SEC. 607. CAPITAL CONSTRUCTION FUND (46 App.
U.S.C. 1177 (2002)).*

(a) Agreement rules; persons eligible; replacement, additional, or
reconstructed vessels for prescribed trade and fishery operations;
amount of deposits, annual limitation; conditions and requirements
for deposits and withdrawals, Any citizen of the United States own-
ing or leasing one or more eligible vessels (as defined in subsection
{k)(1)) may enter into an agreement with the Secretary under, and as
provided in, this section to establish a capital construction fund (here-
inafter in this section referred to as the “fund”) with respect to any or all
of such vessels. Any agreement entered into under this section shall be
for the purpose of providing replacement vessels, additional vessels, or
reconstructed vessels, built in the United States and documented under
the laws of the United States for operation in the United States foreign,
Great Lakes, or noncontiguous domestic trade or in the fisheries of the
United States and shall provide for the deposit in the fund of the
amounts agreed upon as necessary or appropriate to provide for quali-
fied withdrawals under subsection (f). The deposits in the fund, and all
withdrawals from the fund, whether qualified or nonqualified, shall be
subject to such conditions and requirements as the Secretary may by
regulations prescribe or are set forth in such agreement; except that the
Secretary may not require any person to deposit in the fund for any tax-
able year more than 50 percent of that portion of such person’s taxable
income for such year (computed in the manner provided in subsection
(b 1)(A)) which is attributable to the operation of the agrecment ves-
sels.

(b) Ceiling on deposits; lessees; “agreement vessel” defined.
(1) The amount deposited under subsection {(a} in the fund for any
taxable year shall not exceed the sum of;

(A) that portion of the taxable income of the owner or lessee for
such year {computed as provided in chapter | of the Internal Revenue
Code of 1954 but without regard to the carryback of any net operat-
ing loss or net capital loss and without regard to this section) which
is attributable to the operation of the agreement vessels in the foreign
or domestic commerce of the United States or in the fisheries of the
United States,

® Section 261 of Public Law 99-514, approved October 22, 1986 (100 STAT. 2085),
the Tax Reform Act of 1986, coordinated the application of the Internal Revenue Code
of 1986 (Code) with the Capital Construction Fund program, Section 261 of Public Law
99-514 amended section 26{b}2) of the Code and section 607 of the Merchant Marine
Act, 1936, and added a new section 7518 to Chapter 77 of the Code. These amendments
apply to taxable years beginning after December 31, 1986.
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(B) the amount allowable as a deduction under section 167 of the
Internal Revenue Code of 1954 for such year with respect to the
agrecment vessels,

(C) if the transaction is not taken into account for purposes of sub-
paragraph (A), the net proceeds (as defined in joint regulations) from
(1) the sale or other disposition of any agreement vessel, or (it) insur-
ance or indemnity attributable to any agreement vessel, and

(D) the receipts from the investment or reinvestment of amounts
held in such fund.

(2) In the case of a lessee, the maximum amount which may be
deposited with respect to an agreement vessel by reason of paragraph
(1)(B) for any period shall be reduced by any amount which, under an
agreement entered into under this section, the owner is required or per-
mitted to deposit for such period with respect to such vesse] by reason
of paragraph (1)(B).

(3) For purposes of paragraph (1), the term “agreement vessel”
mcludes barges and containers which are part of the complement of
such vessel and which are provided for in the agreement.

(c) Investment requirements; depositories; fiduciary require-
ments; interest-bearing securities; stock: percentage for domestic
issues, listing and registration, prudent acquisitions, value and per-
centage equilibrium, and treatment of preferred issues. Amounts in
any fund established under this section shall be kept in the depository or
depositories specified in the agreement and shall be subject to such
trustee and other fiduciary requirements as may be specified by the
Secretary. They may be invested only in interest-bearing securitics
approved by the Secretary; except that, if the Secretary consents thereto,
an agreed percentage (not in excess of 60 percent) of the assets of the
fund may be invested in the stock of domestic corporations. Such stock
must be currently fully listed and registered on an exchange registered
with the Securities and Exchange Commission as a national securities
exchange, and must be stock which would be acquired by prudent men
of discretion and intelligence in such matters who are secking a reason-
able income and the preservation of their capital. If at any time the fair
market value of the stock in the fund is more than the agreed percentage
of the assets in the fund, any subsequent investment of amounts deposit-
ed in the fund, and any subsequent withdrawal from the fund, shall be
made in such a way as to tend to restore the fund to a situation in which
the fair market value of the stock does not exceed such agreed percent-
age. For purposes of this subsection, if the common stock of a corpora-
tion meets the requirements of this subsection and if the preferred stock
of such corporation would meet such requirements but for the fact that
it cannot be listed and registered as required because it is nonvoting
stock, such preferred stock shall be treated as meeting the requirements
of this subsection.
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{d) Nontaxability of deposits; eligible deposits.
(1) For purposes of the Internal Revenue Code of 1954—

{A) taxable income (determined without regard to this section and
section 7518 of such Code) for the taxable year shall be reduced by an
amount equal to the amount deposited for the taxable year out of
amounts referred to in subsection (b)(1)(A),

(B) gain from a transaction referred to in subsection (b)(1)(C) shall
not be taken into account if an amount equal to the net proceeds (as
defined in joint regulations) from such transaction is deposited in the
fund,

(C) the earnings (including gains and losses) from the investment
and reinvestment of amounts held in the fund shall not be taken into
account,

(D) the carnings and profits of any corporation (within the meaning
of section 316 of such Cede) shall be determined without regard to
this section and section 7518 of such Code, and

(E) in applying the tax imposed by section 531 of such Code (relat-
ing to the accumulated earnings tax), amounts while held in the fund
shall not be taken into account.

(2) Paragraph (1) shall apply with respect to any amount only if such
amount is deposited in the fund pursuant to the agreement and not later
than the time provided in joint regulations.

{(e) Accounts within fund: capital account, capital gain account,
and ordinary income account; limitation on capital losses. For pur-
poses of this section—

(1) Within the fund established pursuant to this section three accounts
shall be maintained:

(A) the capital account,
(B) the capital gain account, and
(C) the ordinary income account.

{2) The capital account shall consist of—

(A} amounts referred to in subsection (b)(1)(B),

(B) amounts referred to in subsection (b)(1)(C) other than that por-
tion thereof which represents gain not taken into account by reason of
subsection (d){1}B),

(C) the percentage applicable under section 243(a)(1) of the
Internal Revenue Code of 1986 of any dividend received by the fund
with respect to which the person maintaining the fund would (but for
subsection (d)(1)(C)) be allowed a deduction under section 243 of the
Internal Revenue Code of 1954, and

(D) interest income exempt from taxation under section 103 of
such Code.
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(3) The capital gain account shall consist of—

{A) amounts representing capital gains on assets held for more
than 6 months and referred to in subsection (b}(1){C) or {(b}(1)}(ID)
reduced by

(B) amounts representing capital losses on assets held in the fund
for more than 6 months.

(4) The ordinary income account shall consist of—

{A) amounts referred to in subsection (b)(1)(A),

{B) (i) amounts representing capital gains on assets held for 6
months or less and referred to in subsection (b)(1)(C) or (b)(1)(D),
reduced by—

{ii} amounts representing capital losses on assets held in the fund
for 6 months or less,

{C) interest (not including any tax-exempt interest referred to in
paragraph (2)(D)) and other ordinary income (not including any divi-
dend referred to in subparagraph (E)) received on assets held in the
fund,

(D} ordinary income from a transaction described in subsection
(b)(1(C), and

(E) the portion of any dividend referred to in paragraph (2){C) not
taken into account under such paragraph.

(5) Except on termination of a fund, capital losses referred to in para-
graph (3)(B) or in paragraph (4){B}ii) shall be allowed only as an offset
to gains referred to 1n paragraph (3} A) or (4)(B)(1), respectively.

(f) Purposes of qualified withdrawals; nonqualified withdrawal
treatment for nonfulfillment of substantial obligations.

(1) A qualified withdrawal from the fund is one made in accordance
with the terms of the agreement but only if it is for:

{A) the acquisition, construction, or reconstruction of a qualified
vessel,

{B) the acquisition, construction, or reconstruction of barges and
containers which are part of the complement of a qualified vessel, or

(C) the payment of the principal on indebtedness incurred in con-
nection with the acquisition, construction or reconstruction of a quali-
fied vessel or a barge or container which 1s part of the complement of
a qualified vessel.

Except to the extent provided in regulations prescribed by the
Secretary subparagraph (B), and so much of subparagraph {C) as relates
only to barges and containers, shall apply only with respect to barges
and containers constructed in the United States.
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(2) Under joint regulations, if the Secretary determines that any sub-
stantial obligation under or any agreement is not being fulfilied, he may,
after notice and opportunity for hearing to the person maintaining the
fund, treat the entire fund or any portion thereof as an amount with-
drawn from the fund in a nonqualified withdrawal,

(g) Tax treatment of qualified withdrawals; basis reduction.
(1} Any qualified withdrawal from a fund shall be treated—
(A) first as made out of the capital account,
(B) second as made out of the capital gain account, and
(C) third as made out of the ordinary income account.

(2} If any portion of a qualified withdrawal for a vessel, barge, or
container is made out of the ordinary income account, the basis of such
vessel, barge, or container shall be reduced by an amount equal to such
portion,

(3) If any portion of a qualified withdrawal for a vessel, barge, or
container is made out of the capital gain account, the basis of such ves-
sel, barge, or container shall be reduced by an amount equal to such
portion.

(4) If any portion of a qualified withdrawal to pay the principal on
any indebtedness is made out of the ordinary income account or the
capital gain account, then an amount equal to the aggregate reduction
which would be required by paragraphs (2) and (3) if this were a quali-
fied withdrawal for a purpose described in such paragraphs shall be
applied, in the order provided in joint regulations, to reduce the basis of
vessels, barges, and containers owned by the person maintaining the
fund. Any amount of a withdrawal remaining after the application of
the preceding sentence shall be treated as a nonqualified withdrawal.

(5) If any property the basis of which was reduced under paragraph
(2), (3), or (4) is disposed of, any gain realized on such disposition, to
the extent it does not exceed the aggregate reduction in the basis of such
property under such paragraphs, shall be treated as an amount referred
to in subsection (h)(3)(A) which was withdrawn on the date of such dis-
position. Subject to such conditions and requirements as may be pro-
vided in joint regulations, the preceding sentence shall not apply to a
disposition where there is a redeposit in an amount determined under
joint regulations which will, insofar as practicable, restore the fund to
the position it was in before the withdrawal.

(h) Tax treatment of nonqualified withdrawals; FIFO and LIFO
bases; interest rate.

(1) Except as provided in subsection (i), any withdrawal from a fund
which is not a qualified withdrawal shall be treated as a nonqualified
withdrawal.
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(2) Any nonqualified withdrawal from a fund shall be treated—
(A) first as made out of the ordinary income account,
(B) second as made out of the capital gain account, and
(C) third as made out of the capital account.

For purposes of this section, items withdrawn from any account shall
be treated as withdrawn on a first-in-first-out basis; except that (i) any
nonqualified withdrawal for research, development, and design expens-
es incident to new and advanced ship design, machinery and equipment,
and (ii} any amount treated as a nonqualified withdrawal under the sec-
ond sentence of subsection (g)(4), shall be treated as withdrawn on a
last-in-first-out basis.

(3) For purposes of the Internal Revenue Code of 1954

(A) any amount referred to in paragraph (2)(A) shall be included in
income as an item of ordinary income for the taxable year in which
the withdrawal is made,

(B) any amount referred to in paragraph (2)(B) shall be included in
income for the taxable year in which the withdrawal is made as an
item of gain realized during such year from the disposition of an asset
held for more than 6 months, and

(C) for the period on or before the last date prescribed for payment
of tax for the taxable year in which this withdrawal is made—

(i) no interest shall be payable under section 6601 of such Code
and no addition to the tax shall be payable under section 6651 of
such Code,

(i1) interest on the amount of the additional tax attributable to any
item referred to in subparagraph (A) or (B) shall be paid at the
applicable rate (as defined in paragraph (4)) from the last date pre-
scribed for payment of the tax for the taxable vear for which such
item was deposited in the fund, and

(ii1) no interest shall be payable on amounts referred to in clauses
(i) and (ii) of paragraph (2) or in the case of any nonqualified with-
drawal arising from the application of the recapture provision of
section 606(5) of the Merchant Marine Act of 1936 as in effect on
December 31, 1969,

{4) For purposes of paragraph (3)(C)(ii), the applicable rate of inter-
est for any nonqualified withdrawal —

(A) made in a taxable year beginning in 1970 or 1971 is 8 percent,
or

(B) made in a taxable year beginning after 1971, shall be deter-
mined and published jointly by the Secretary of the Treasury and the
Secretary and shall bear a relationship to 8 percent which the
Secretaries determine under joint regulations to be comparable to the
relationship which the money rates and investment yields for the cal-
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endar year immediately preceding the beginning of the taxable year bear
to the money rates and investment yields for the calendar year 1970.

(5) Amount not withdrawn from fund after 25 years from deposit
taxed as nongualified withdrawal.

(A) Ingeneral. The applicable percentage of any amount which
remains in a capital construction fund at the close of the 26th, 27th,
28th, 29th, or 30th taxable year following the taxable year for which
such amount was deposited shall be treated as a nonqualifed with-
drawal in accordance with the following table:

If the amount remains in the The applicable
Jund at the close of the— percentage is—
26thtaxableyear .......... ... ... ........... .. 20 percent
27thtaxableyear ............................. 40 percent
28thtaxableyear ... ... ... ... ... ... ... ... 60 percent
29thtaxableyear ......... .. ... ... ... ... .. 80 percent
30thtaxableyear ........................... 100 percent.

(B) Earnings treated as deposits. The earnings of any capital
construction fund for any taxable year (other than net gains) shall be
treated for purposes of this paragraph as an amount deposited for
such taxable year.

(C) Amounts committed treated as withdrawn. For purposes of
subparagraph (A), an amount shall not be treated as remaining in a
capital construction fund at the close of any taxable year to the extent
there is a binding contract at the close of such year for a qualified
withdrawal of such amount with respect to an identified item for
which such withdrawal may be made.

(D) Authority to treat excess funds as withdrawn. If the
Secretary determines that the balance in any capital construction fund
exceeds the amount which is appropriate to meet the vessel construc-
tion program objectives of the person who established such fund, the
amount of such excess shall be treated as a nonqualified withdrawal
under subparagraph (A) unless such person develops appropriate pro-
gram objectives within 3 years to dissipate such excess.

(E) Amounts in fund on January 1, 1987. For purposes of this
paragraph, all amounts in a capital construction fund on January 1,
1987, shall be treated as deposited in such fund on such date.

(6) Nongqualified withdrawals taxed at highest marginal rate.

(A) In general. In the case of any taxable year for which there is a
nonqualified withdrawal (including any amount so treated under para-
graph (5)), the tax imposed by chapter 1 of the Internal Revenue Code
of 1986 shall be determined— (i) by excluding such withdrawal from
gross income, and (i) by increasing the tax imposed by chapter 1 of
such Code by the product of the amount of such withdrawal and the
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highest rate of tax specified in section 1 (section 11 in the case of a
corporation) of such Code.

With respect to the portion of any nonqualified withdrawal made out
of the capital gain account during a taxable year to which section 1(h)
or 1201(a} of such Code applies, the rate of tax taken into account under
the preceding sentence shall not exceed 20 percent (34 percent in the
case of a corporation).»

(B) Tax benefit rule. If any portion of a nonqualified withdrawal is
properly attributable to deposits (other than earnings on deposits)
made by the taxpayer in any taxable year which did not reduce the
taxpayer’s liability for tax under chapter 1 for any taxable year pre-
ceding the taxable year in which such withdrawal occurs—

(1) such portion shall not be taken into account under subpara-
graph (A), and

(i1} an amount equal to such portion shall be treated as allowed as
a deduction under section 172 of such Code for the taxable year in
which such withdrawal occurs.

(i) Corporate reorganizations and partnership changes. Under
joint regulations—

(1) a transfer of a fund from one person to another person in a trans-
action to which section 381 of the Internal Revenue Code of 1954
applies may be treated as if such transaction did not constitute a non-
qualified withdrawal, and

(2} a similar rule shall be applied in the case of a continuation of a
partnership (within the meaning of subchapter K of such Code.

(j) Treatment of existing funds; relation of old to new fund.

(1) Any person who was maintaining a fund or funds (hereinafter in
this subsection referred to as “old fund”) under this section (as in effect
before the enactment of this subsection) may elect to continue such old
fund but—

{A) may not hold moneys in the old fund beyond the expiration
date provided in the agreement under which such old fund is main-
tained (determined without regard to any extension or renewal
entered into after April 14, 1970),

(B) may not simultaneously maintain such old fund and a new
fund established under this section, and

(C) if he enters into an agreement under this section to establish a
new fund, may agree to the extension of such agreement to some or
all of the amounts in the old fund.

' Section 311(c)(2) of Public Law 105-35, approved August 5, 1997 (111 STAT,
835). the Taxpayer Relief Act of 1997, conformed this provision with the reduction in
the capital gains tax from 28 to 20 percent. Section 31 1{d) of such Act provides that this
amount is applicable to taxable years ending after May 6, 1997.
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(2) In the case of any extension of an agreement pursuant to para-
graph (1)(C), each item in the old fund to be transferred shall be trans-
ferred in a nontaxable transaction to the appropriate account in the new
fund established under this section. For purposes of subsection
(h)(3)(C), the date of the deposit of any item so transferred shall be July
1, 1971, or the date of the deposit in the old fund, whichever is the later.

(k) Definitions.” For the purposes of this section—
(1) The term “eligible vessel” means any vessel—
(A) constructed in the United States and, if reconstructed, recon-
structed in the United States,
(B) docurmented under the laws of the United States, and

(C) operated in the foreign or domestic commerce of the United
States or in the fisheries of the United States.

Any vessel which (i) was constructed outside of the United States but
documented under the laws of the United States on April 15, 1970, or (ii)
constructed outside the United States for use in the United States foreign
trade pursuant to a contract entered into before April 15, 1970, shall be
treated as satisfying the requirements of subparagraph (A) of this para-
graph and the requirements of subparagraph (A) of paragraph (2).

(2) The term “qualified vessel” means any vessel—

(A) constructed in the United States and, if reconstructed, recon-
structed in the United States,

(B) documented under the laws of the United States, and

(C) which the person maintaining the fund agrees with the Secretary
will be operated in the United States foreign, Great Lakes, or noncon-
tiguous domestic trade or in the fisheries of the United States.

(3) The term “agreement vessel” means any eligible vessel or quali-
fied vessel which is subject to an agreement entered into under this
section.

(4) The term “United States”, when used in a geographical sense,
means the continental United States including Alaska, Hawaii, and
Puerto Rico.

(5) The term “United States foreign trade™ includes (but is not limited
to) those areas in domestic trade in which a vessel built with construc-

? Note 46 App. U.S.C. 1177-1, provides: "In addition to any other vessel which may
be deemed an *eligible vessel’and a ‘qualified vessel’ under section 607 of the Merchant
Marine Act, 1936(46 US.C. | 177), a commercial fishing vesse! under five net tons but
not under two net tons—(1) which is constructed in the United States and, if reconstruct-
ed, is reconstructed in the United States; (2) which is owned by a citizen of the United
States; (3) which has a home port in the United States; and(4)which is operated in the
commercial fisheries of the United States, shall be considered to be an ‘eligible vessel
and a ‘qualified vessel’for the purposes of such section 607."
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tion-differential subsidy is permitted to operate under the first sentence
of section 506 of this Act,

(6) The term “joint regulations” means regulations prescribed under
subsection (1)

(7) The term “vessel” includes cargo handling equipment which the
Secretary of Commerce determines is intended for use primarily on the
vessel. The term “vessel” also includes an ocean-geing towing vessel or
an ocean-going barge or comparable towing vessel or barge operated on
the Great Lakes.

{8) The term “noncontiguous trade™ means (i) trade between the con-
tiguous forty-eight States on the one hand and Alaska, Hawaii, Puerto
Rico and the insular territories and possessions of the United States on
the other hand, and (ii} trade from any point in Alaska, Hawaii, Puerto
Rico, and such territories and possessions to any other point in Alaska,
Hawaii, Puerto Rico, and such territories and possessions.

(9) The term “Secretary” means the Secretary of Commerce with
respect to eligible or qualified vessels operated or to be operated in the
fisheries of the United States, and the Secretary of Transportation with
respect to all other vessels.

(1) Records; reports; rules and regulations; termination of agree-
ment upon changes in regulations with substantial effect on rights
or obligations, Each person maintaining a fund under this section shall
keep such records and shall make such reports as the Sccretary or the
Secretary of the Treasury shall require. The Secretary of the Treasury
and the Secretary shall jointly prescribe all rules and regulations, not
inconsistent with the foregoing provisions of this section, as may be
necessary or appropriate to the determination of tax liability under this
section. If, after an agreement has been entered into under this section, a
change is made cither in the joint regulations or in the regulations pre-
scribed by the Secretary under this section which could have a substan-
tial effect on the rights or obligations of any person maintaining a fund
under this scction, such person may terminate such agreement.

(m) Departmental reports and certification.

(1) In general. For each calendar year, the Secretaries shall each
provide the Secretary of the Treasury, within 120 days after the close of
such calendar year, a written report with respect to those capital
construction funds that are under their jurisdiction.

(2} Contents of reports. Each report shall set forth the name and
taxpayer identification number of each person—

{A) establishing a capital construction fund during such calendar
year;
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(B) maintaining a capital construction fund as of the last day of
such calendar year;

(C) terminating a capital construction fund during such calendar
year,

(D) making any withdrawal from or deposit into (and the amounts
thereof) a capital construction fund during such calendar year; or

(E) with respect to which a determination has been made during
such calendar year that such person has failed to fulfill a substantial
obligation under any capital construction fund agreement to which
such person is a party.

SEC. 608, SALE OR ASSIGNMENT OF CONTRACT; CON-
SENT OF SECRETARY; PURCHASER SUBJECT TO
TERMS OF CONTRACT; RESCINDING CONTRACT ON
TRANSFER WITHOUT CONSENT (46 App. US.C. 1178
(2002)). No contract executed under this title or any interest therein
shall be sold, assigned, or transferred, either directly or indirectly, or
through any reorganization, merger, or consolidation, nor shall any
agreement or arrangement be made by the holder whereby the mainte-
mance, management, or operation of the service, route, line, vessel, or
vessels 1s to be performed by any other person, without the written con-
sent of the Secretary of Transportation, If he consents to such agree-
ment or arrangement, the agreement or arrangement shall make provi-
sion whereby the person undertaking such maintenance, management,
or operation agrees to be bound by all of the provisions of the contract
and of this Act applicable thereto, and the rules and regulations pre-
scribed pursuant to this Act. If the holder of any such contract shall vol-
untarily sell such contract or any interest therein, or make such assign-
ment, transfer, agreement, or arrangement whereby the maintenance,
management, or operation of the service route, line, vessel, or vessels is
to be performed by any other person, without the consent of the
Secretary of Transportation, or if the operation of the service route, line,
or vessel, shall pass out of the direct contro! of the holder of such con-
tract by reason of any voluntary or involuntary receivership or bank-
ruptey proceedmgs, the Secretary of Transportation shall have the right
to modify or rescind such contract, without further liability thereon by
the United States, and is hereby vested with exclusive Jurisdiction to
determine the purposes for which any payments made by him under
such contract shall be expended.

SEC. 609. WITHHOLDING PAYMENT TO DEFAULTING
CONTRACTOR (46 App. U.S.C. 1179 (2002)). The Secretary
of Transportation shall withhold the payment of operating-differential
subsidy while any contractor therefor is in default in any payments due

67




on account of construction-loan, ship-sales mortgage notes, or any other
obligation due the United States, and shall apply the amount so withheld
to the satisfaction of such debt.

SEC. 610. VESSELS ELIGIBLE FOR SUBSIDY (46 App.
U.S.C. 1180 (2002)). An operating-differential subsidy shall not be
paid under authority of this title on account of the operation of any ves-
sel which does not meet the following requirements: (1) The vessel
shall be of steel or other acceptable metal, shall be propelled by steam
or motor, shall be as nearly fireproof as practicable, shall be built in a
domestic yard or shall have becn documented under the laws of the
United States not later than February 1, 1928, or actually ordered and
under construction for the account of citizens of the United States prior
to such date, and shall be documented under the laws of the United
States, during the entire life of the subsidy contract; and (2} if the vessel
shall be constructed after the passage of this Act it shall be either a ves-
sel constructed according to plans and specifications approved by the
Secretary of Transportation and the Secretary of the Navy, with particu-
lar reference to economical conversion into an auxiliary naval vessel, or
a vessel approved by the Secretary of Transportation and the Navy
Department as otherwise useful to the United States in time of national
emergency.

SEC. 611. TRANSFER OF VESSELS TO FOREIGN REG-
ISTRY ON DEFAULT OF UNITED STATES (46 App. U.S.C.
1181 (2002)).

(a) Application; hearing; grant or denial. The contractor, upoen com-
pliance with the provisions of this section, may transfer to foreign reg-
istry the vessels covered by any operating- differential subsidy contract
held by him, in the event that the United States defaults upon such con-
tract or cancels it without just cause. Any contractor desiring to transfer
any such vessel to foreign registry upon such default or cancellation
shall file an application in writing with the Secretary of Transportation
setting forth its contentions with respect to the lack of Jjust cause or law-
ful grounds for such default or cancellation. The Secretary of Transpor-
tation shall atford the contractor an opportunity for a hearing within
twenty days after such contractor files written application therefor, and
after the testimony, if any, in such hearing has been reduced to writing
and filed with the Secretary of Transportation, he shall, within a reason-
able time, grant or deny the application by order,

(b) Appeal from denial of application. If any such application is
denied, the contractor may obtain a review of the order of denial in the
United States Court of Appeals for the District of Columbia, by filing in
such court, within twenty days after the entry of such order, a written
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petition praying that the order of the Secretary of Transportation be set
aside. A copy of such petition shall be forthwith transmitted by the clerk
of the court to the Sectetary of Transportation or any officer designated
by him for that purpose, and thereupon the Secretary of Transportation
shall file in the court the record upon which the order complamed of
was entered, as provided in section 2112 of Title 28, United States
Code. Upon the filing of such petition such court shall have exclusive
Jurisdiction to determine whether such cancellation or default was with-
out just cause, and to affirm or set aside such order. The Jjudgment and
decree of the court affirming or setting aside any such order of the
Secretary of Transportation shall be final.

(c) Effectiveness of transfer. No transfer of vessels to foreign reg-
istry under this section shall become effective until any indebtedness to
the Government or to any citizen of the United States, secured by such
vessels, has been paid or discharged, and until after the expiration of
ninety days from the date of final determination of the application or the
appeal, if any. Within such ninety-day period the Secretary of
Transportation may (1) with the consent of the contractor purchase the
vessels at cost to the contractor plus cost of capital improvements there-
on, less 4 per centum annual depreciation upon such vessel, and the
actual depreciated costs of capital improvements thereon, or (2) rein-
state the contract and adjust or settle the defauit found by the Secretary
of Transportation or the coutt to exist.

SEC. 613. OFF-SEASON CRUISES BY PASSENGER
VESSELS (46 App. U.S.C. 1183 (2002)).

(a) “Passenger vessel” defined. In this section, “passenger vessel”
means a vessel which

(1) 1s of not less than ten thousand gross tons, and (2) has accommo-
dations for not less than one hundred passengers.

{b) Authorization for payment of subsidy. If the Secretary of
Transportation finds that the operation of any passenger vessel with
respect to which a contract for the payment of an operating-differential
subsidy has been entered into under section 603 of this title effective
before January 2, 1960, is not required for all of each year, in order to
furnish adequate service on the service, route, or line covered by such
contract, he may amend such contract to agree to pay an operating-dif-
ferential subsidy for operation of the vessel (1) on such service, route,
or line for some part or no part of each year, and (2) on cruises for all or
part of each year if such specific cruise is approved by the Secretary of
Transportation under subsection (¢} of this section: Provided, however,
That no such vessel may cruise for more than seven months of each
year to ports which are regularly served by another United States-flag
passenger vessel pursuant to an operating-differential subsidy contract.
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(c) Authorization for payment of subsidy to passenger vessels
providing domestic service. The Secretary of Transportation may
authorize passenger vessels under operating-differential subsidy con-
tracts to provide domestic service between specified ports while the ves-
sels are on voyages in an essential service in the foreign commerce of
the United States without reduction of operating-differential subsidy and
the partial payback of construction-differential subsidy for operating in
the domestic trades, if he finds that such domestic service will not result
in a substantial deviation from the service, route, or line for which oper-
ating-differential subsidy is paid and will not adversely affect service on
such service, route, or line.

{d) Conditions for cruises or domestic service while on voyages in
an essential service in foreign commerce. When a vessel is being
operated on cruises or has been authorized under this section to provide
domestic passenger services while on voyages in an essential service in
foreign commerce of the United States—

(1) except as provided in subdivision (4) of this subsection, it shall
carry no mail unless required by law, or cargo except passengers’lug-
£gage, except between those ports between which it may carry mail and
cargo on its regular service assigned by contract;

(2) it may not carry one-way passengers between those ports served
by another United States carrier on its regular service assigned by con-
tract, without the consent of such carrier, except between those ports
between which it may carry one-way passengers on its own regular ser-
vice assigned by contract;

(3) it shall stop at other domestic ports only for the same time and the
Same purpose as is permitted with respect to a foreign-flag vessel which
is carrying passengers who embarked at a domestic port, except that a
cruise may end at a different port or coast from that where it began and
may embark or disembark passengers at other domestic ports, either
when not involving transportation in the domestic offshore trade in
competition with a United States-flag passenger vessel offering berth
service therein, or, if involving such transportation, with the consent of
such carrier: Provided, however, That nothing herein shall be construed
to repeal or modify section 805(a) of this Act.

{4) Any other provisions of the Merchant Marine Act, 1936, or of the
Shipping Act, 1916, to the contrary notwithstanding, with the approval
of the Secretary of Transportation, it may carry cargo and mail between
ports to the extent such carriage is not in direct competition with a carri-
er offering United States-flag berth service between those ports, or, if
such carriage is in direct competition with one or more carriers offering
United States-flag berth service between such ports, with the consent of
the next scheduled United States-flag carrier, which consent shall not be
unreasonably withheld in the judgment of the Maritime Administrator.
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Section 605(c) of this Act shall not apply to cruises autherized under
this section. Notwithstanding the applicable provisions of section 605(a)
and section 506 of this Act requiring the reduction of operating differen-
tial subsidy and the partial payback of construction differential subsidy
for operating in the domestic trades, such reduction of operating subsidy
and partial payback of construction subsidy under sections 605(a) and
506, respectively, shall not apply to cruises or domestic services
authorized under this section.

{¢) Application for approval of cruise: notice to other American
flag operators. Upon the application of any operator for approval of a
specific cruise, the Secretary of Transportation, after notice to all other
American flag operators who may be affected and after affording all
such operators an opportunity to submit written data, views or argu-
ments, with or without opportunity to present the same orally in any
manner, and after consideration of all relevant matter presented, shall
approve the proposed cruise, if he determines that the proposed cruise
will not substantially adversely affect an existing operator s service per-
formed with passenger vessels of United States registry. Such approval
shall not be given more than two years in advance of the beginning of
the cruise.

OFF-SEASON CRUISES ADDITIONAL TO RIGHT OF
OPERATOR TO MAKE VOYAGES ON REGULAR SER-
VICE, ROUTE, OR LINE, INCLUDING APPROVED DEVI-
ATIONS (46 App. U.S.C. 1183a (2002)).” The cruises autho-
rized by section 613 shall be in addition to and not in derogation
of the right of an operator to make voyages on his regular service,
route or line, including approved deviations within the general
area of his essential service. There shall be no adjustment of sub-
sidy in the event of such deviations if they are without prejudice
to the adequacy of service.

SEC. 614. SUSPENSION OF OPERATING DIFFERENTIAL
SUBSIDY CONTRACTS BY OPERATOR RECIPIENTS (46
App. U.S.C. 1184 (2002)).

(a) Any operator receiving operating differential subsidy funds may
elect, for all or a portion of its ships, to suspend its operating differential
subsidy contract with all attendant statutory and contractual restrictions,
€xcept as to those pertaining to the domestic intercoastal or coastwise
service, including any agreement providing for the replacement of
vessels, if—

(1) the vessel is less than ten years of age;

* Enacted as section 7 of Public Law 87-45, approved May 27, 1961 (75 STAT. 91),
and not as part of the Merchant Marine Act, 1934,
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(2) the suspension period is not less than twelve months,;

(3) the operator s financial condition is maintained at a level accept-
able to the Secretary of Commerce; and

(4) the owner agrees to pay to the Secretary, upon such terms and
conditions as he may prescribe, an amount which bears the same pro-
portion to the construction differential subsidy paid by the Secretary as
the portion of the suspension period during which the vessel is operated
in any preference trade from which a subsidized vessel would otherwise
be excluded by law or contract bears to the entire economic life of the
vessel.

(b) Any operator making an election under this section is entitled to
full reinstatement of the suspended contract on request. The Secretary of
Commerce may prescribe rules and regulations consistent with the pur-
pose of this section,

SEC. 615.** CONSTRUCTION, RECONSTRUCTION, OR
ACQUISITION OF VESSELS OVER FIVE THOUSAND
DEADWEIGHT TONS IN FOREIGN SHIPYARDS; PRE-
CONDITIONS (46 App. U.S.C. 1185 (2002)).

(a) The Secretary of Commerce may, until September 30, 1983, autho-
rize an operator receiving or applying for operating differential subsidy
under this title to construct, reconstruct, or acquire its vessels of over five
thousand deadweight tons in a foreign shipyard if the Secretary finds and
certifies in writing that such operator’s application for construction differ-
ential subsidy cannot be approved due to the unavailability of funds in the
construction differential subsidy account. Vessels constructed, reconstruct-
ed, or modified pursuant to this section shall be deemed to have been
United States build for the purposes of this title, section 901(b) of this
Act, and section 5(7) of the Port and Tanker Safety Act of 1978 (46
U.S.C. 391(a)(7)): Provided, That the provisions of section 607 of this Act
shall not apply to vessels constructed, reconstructed, modified, or acquired
pursuant to this section.

(b) The provisions of this section shall be effective for fiscal year 1983
only if the President in his annual budget message for that year requests at
least $100,000,000 in construction differential subsidy or proposes an
alternate program that would create equivalent merchant shipbuilding
activity in privately owned United States shipyards and the Secretary
reports to Congress on the effect such action will have on the shipyard
mobilization base at least thirty days prior to making the certification
referred to in subsection (a).

* See also section 134 of Public Law 98-151, approved November 14, 1983 (97
STAT. 981), providing certain foreign construction authority.
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SEC. 616. WIND-UP OF SUBTITLE A PROGRAM (46 App.
U.S.C. 1185a (2002)).

(a) After the date of enactment of the Maritime Security Act of 1996,
the Secretary of Transportation shall not enter into any new contract for
operating-differential subsidy under this subtitle.

(b) Notwithstanding any other provision of this Act, any operating-
differential subsidy contract in effect under this title on the day before
the date of enactment of the Maritime Security Act of 1996 shall contin-
ue in effect and terminate as set forth in the contract, unless voluntarily
terminated at an earlier date by the parties (other than the United States
Government) to the contract.

(¢) The essential service requirements of section 601(a) and 603(b),
and the provisions of sections 605(c) and 809(a), shall not apply to the
operating-differential subsidy program under this subtitle effective upon
the earlier of—

(1) the date that a payment is made, under the Maritime Security
Program established by subtitle B to a contractor under that subtitle who
is not party to an operating-differential subsidy contract under this sub-
title, with the Secretary to cause notice of the date of such payment to
be published in the Federal Register as soon as possible; or

(2) with respect to a particular contractor under the operating-differen-
tial subsidy program, the date that contractor enters into a contract with
the Secretary under the Maritime Security Program established by subti-
tle B.

(d)(1) Notwithstanding any other provision of law, a vessel may be
transferred and registered under an effective United States-controlied
foreign flag if—

(A) the operator of the vessel receives an operating-differential sub-
sidy pursuant to a contract under this subtitle which is in force on
October 1, 1994, and the Secretary approves the replacement of such
vessel with a comparable vessel, or

{B) the vessel is covered by an operating agreement under subtitle
B, and the Secretary approves the replacement of such vessel with a
comparable vessel for inclusion in the Maritime Security Fleet estab-
lished under subtitle B,
(2} Any such vessel may be requisitioned by the Secretary of
Transportation pursuant to section 902,

* Section 616 was added by Section 3(b) of Public Law 104-239, approved October 8,
1996, the Maritime Security Act of 1996
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SUBTITLE B-MARITIME SECURITY FLEET PROGRAM?

SEC. 651. ESTABLISHMENT OF FLEET (46 App. U.S.C.
1187 (2002)).

(a) In General. The Secretary of Transportation shall establish a fleet
of active, militarily useful, privately-owned vessels to meet national
defense and other security requirements and maintain a United States
presence in international commercial shipping. The Fleet shall consist of
privately owned, United States-flag vessels for which there are in effect
operating agreements under this subtitle, and shall be known as the
Maritime Security Fleet,

(b) Vessel Eligibility. A vessel is eligible to be inciuded in the Fleet if
the vessel is self-propelled and—
(I)(A) is operated by a person as an ocean comimnon carrier;
(B) whether in commercial service, on charter to the Department of
Defense, or in other employment, is either—
(1) a roll-on/roll-off vessel with a carrying capacity of at least
80,000 square feet or 500 twenty-foot equivalent units; or
(1) a lighter aboard ship vessel with a barge capacity of at least 75
barges; or
(C) any other type of vessel that is determined by the Secretary to be
suitable for use by the United States for national defense or military
purposes in time of war or national emergency;
{2)(A)(i) is a United States-documented vessel; and
(i) on the date an operating agrecment covering the vessel is
entered into under this subtitle, is —
(I) a LASH vessel that is 25 years of age or less: or
(II) any other type of vessel that is 15 years of age or less;
except that the Secretary of Transportation may waive the appli-
cation of clause (i) if the Secretary, in consultation with the
Secretary of Defense, determines that the waiver is in the
national interest; or
(B) it is not a United States-documented vessel, but the owner of the
vessel has demonstrated an intent to have the vessel documented under
chapter 121 of title 46, United States Code, if it is included in the Fleet,
and the vessel will be less than 10 years of age on the date of that
documentation;

* Public Law 104-239, approved October 8, 1996 (104 STAT. 31 18), the Maritime
Security Act of 1996, added Subtitle B to Title VI of the Merchant Marine Act, 1936,
and made comprehensive amendments to the Act and other provisions of law. Section §
of Public Law 104-239, provides. “In General. The Secretary of Transportation may
prescribe rules as necessary to carry out this Act and the amendments made by this Act.”
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(3) the Secretary of Transportation determines that the vessel is neces-
sary to maintain a United States presence in international commercial
shipping or, after consultation with the Secretary of Defense, determines
that the vessel is militarily useful for meeting the sealift needs of the
United States with respect to national emergencies; and

{4) at the time an operating agreement for the vessel is entered into
under this subtitle, the vessel will be eligible for documentation under
chapter 121 of title 46, United States Code.

L I I T

PROVISIONS OF LAW THAT AFFECT THE MARITIME
SECURITY PROGRAM

Section 1136(c) and (d) and Section 1137 of Public Law 104-324,
approved October 19, 1996 (110 STAT. 3987), set forth provisions of
law that affect the Maritime Security Program.

Subtitle B - Maritime Security Fleet Program, consists of Sections
651 through 656 of the Merchant Marine Act, 1936. The term "citizen
of the United States" appears in Sections 652 and 656. In Subtitie B,
the general U.S. citizenship requirements, as set forth in footnote i,
page 1 supra, have been amended by Section 1 136(c) and (d} of Public
Law 104-324, that are set forth at page 184,185 infra.

In addition, Section 1137 of Public law 104-324, provides:

Sec. 1137. Vessel Standards.”

(a) Certificate of Inspection.—A vessel used to provide transporta-
tion service as a common carrier which the Secretary of Transportation
determines meets the criteria of section 651(b) of the Merchant Marine
Act, 1936, but which on the date of enactment of this Act is not a docy-
mented vessel (as that term is defined in section 2101 of title 46, United
States Code), shall be eligible for a certificate of inspection if the
Secretary determines that-—

(1) the vessel is classed by and designed in accordance with the rules
of ,the American Bureau of Shipping or another classification society
accepted by the Secretary;

(2) the vessel complies with applicable international agreements and
associated guidelines, as determined by the country in which the vessel
was documented immediately before becoming a documented vessel (as
defined in that section); and

(3) that country has not been identified by the Secretary as inade-
quately enforcing international vessel regulations as to that vessel,

{b} Continued Eligibility for Certificate.—Subsection (a) does not
apply to a vessel after any date on which the vessel fails to comply with
the applicable international agreements and associated guidelines
referred to in subsection (a)(2).

7 Set forth as a note to 46 App. U.S.C. 1187.
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(¢) Reliance on Classification Society.—

(1} In General—The Secretary may rely on a certification from the
American Bureau of Shipping or, subject to paragraph (2), another clas-
stfication society accepted by the Secretary to establish that a vessel is
in compliance with the requirements of subsections (a) and (b).

(2) Foreign Classification Society.—The Secretary may accept cer-
tification from a foreign classification society under paragraph (1)
only—

(A) to the extent that the government of the foreign country in
which the society is headquartered provides access on a reciprocal
basis to the American Burcau of Shipping; and

(B) if the foreign classification society has offices and maintains

records in the United States.
* Ok K ok R ok x

CONTINUATION OF THE MERCHANT MARINE ACT, 1936

SEC. 652. OPERATING AGREEMENTS (46 App. U.S.C.
1187a (2002)),

(a) In General. The Secretary of Transportation shall require, as a
condition of including any vessel in the Fleet, that the owner or operator
of the vessel enter into an operating agreement with the Secretary under
this section. Notwithstanding subsection (), the Secretary may enter
into an operating agreement for, among other vessels that are eligible to
be included in the Fleet, any vessel which continues to operate under an
operating-differential subsidy contract under subtitle A or which is
under charter to the Department of Defense.

(b) Requirements for Operation. An operating agreement under this
section shall require that, during the period a vessel is operating under
the agreement—

(1) the vessel—

(A) shall be operated exclusively in the foreign trade or in mixed
foreign and domestic trade allowed under a registry endorsement
issued under section 12105 of title 46, United States Code, and

(B} shall not otherwise be operated in the coastwise trade; and
(2) the vessel shall be documented under chapter 121 of title 46,

United States Code.

{c) Regulatory Relief. A contractor of a vessel included in an operat-
ing agreement under this subtitle may operate the vessel in the foreign
commerce of the United States without restriction, and shall not be sub-
Ject to any requirement under section 801, 808, 809, or 810. Participa-
tion in the program established by this subtitle shall not subject a con-
tractor to section 805 or to any provision of subtitle A. The restrictions
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of section 901(b)(1} of this Act concerning the building, rebuilding,
or documentation of a vessel in a foreign country shall not apply to
a vessel for any day the operator of that vessel is receiving payments
under an operating agreement under the subtitle

(d) Effectiveness and Annual Payment Requirements of Operating
Agreements,

(1} Effectiveness. The Secretary of Transportation may enter into an
operating agreement under this subtitle for fiscal year 1996. The agree-
ment shall be effective only for 1 fiscal year, but shall be renewable,
subject to the availability of appropriations, for each subsequent fiscal
year through the end of fiscal year 2005.

(2) Annual Payment. An operating agreement under this subtitle shall
require, subject to the availability of appropriations and the other provi-
sions of this section, that the Secretary of Transportation pay each fiscal
year to the contractor, for each vessel that is covered by the operating
agreement, an amount equal to $2,300,000 for fiscal year 1996 and
$2,100,000 for each fiscal year thereafter in which the agreement is in
effect. The amount shall be paid in equal monthly installments at the
end of each month. The amount shall not be reduced except as provided
by this section.

(e) Certification Required for Payment. As a condition of receiving
payment under this section for a fiscal year for a vessel, the contractor
for the vessel shall certify, in accordance with regulations issued by
the Secretary of Transportation, that the vessel has been and will be
operated in accordance with subsection (b)(1) for at least 320 days in
the fiscal year. Days during which the vessel is drydocked, surveyed,
inspected, or repaired shall be considered days of operation for purposes
of this subsection.

(f) Operating Agreement is Obligation of United States
Government, An operating agreement under this subtitle constitutes
a contractual obligation of the United States Government to pay the
amounts provided for in the agreement to the extent of actual
appropriations.

* Section 3603(b) of Public Law 103-85, approved November 18, 1997, added the
final sentence to Section 6352(¢). Section 901(b)}1) of the Merchant Marine Act, 1936,
infra, sets forth the Cargo Preference Act of 1954, that generally precludes vessels that
were constructed or reconstructed outside the United States, or documented under any
foreign registry from transporting the eargoes reserved to U.S. vessels by that section
until they have been documented under the laws of the United States for a period of
three years. Section 3603(b) of Public Law 105-85 amended section 652(c) to remove
this restriction: from vessels receiving MSPpayments. Upon acceptance of a foreign
constructed vessel into the MSP, it becomes immediately eligible to transport cargoes
under the Cargo Preference Act of 1954,
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{g} Limitations. The Secretary of Transportation shall not make any
payment under this subtitle for a vessel with respect to any days for
which the vessel is—

(1) subject to an operating-differential subsidy contract under subtitle
A or under a charter to the United States Government, other than a char-
ter pursuant to section 633

(2) not operated or maintained in accordance with an operating agree-
ment under this subtitle: or

(3) more than 25 years of age, except that the Secretary may make
such payments for a LASH vessel for any day for which the vessel is
more than 25 years of age if that vessel—

(A) 1s modernized after January 1, 1994,
(B} is modernized before it is 25 years of age, and
{C) is not more than 30 years of age.

(h) Payments. With respect to payments under this subtitle for a ves-
sel covered by an operating agreement, the Secretary of
Transportation—

(1) except as provided in paragraph (2), shall not reduce any payment
for the operation of a vessel to carry military or other preference car-
goes under section 2631 of title 10, United States Code, the Act of
March 26, 1934 (46 U.S.C. App. 1241-1), section 901(a), 901(b), or
901b of this Act, or any other cargo preference law of the United States:

(2) shall not make any payment for any day that a vessel is engaged in
transporting more than 7,500 tons of civilian bulk preference cargoes
pursuant to section 901(a}), 901(b), or 901b that is bulk cargo; and

(3) shall make a pro rata reduction in payment for each day less than
320 in a fiscal year that a vessel covered by an operating agreement is
not operated in accordance with subsection (b)(1), with days during
which the vessel is drydocked or undergoing survey, inspection, or
repair considered to be days on which the vessel is opcrated.

(i) Priority for Awarding Agreements. Subject to the availability of
appropriations, the Secretary shall enter into operating agreements
according to the following priority:

(1) Vessels Owned by Citizens.

(A) Priority—First, for any vessel that is—
(1) owned and operated by persons who are citizens of the United
States under section 2 of the Shipping Act, 1916;% or

¥ Note the various exceptions to this requirement sct forth in the provisions of law
following Section 2 of the Shipping Act, 1916, page 1889, infra.
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(1) less than 10 years of age and owned and operated by a
corporation that is—

(1) eligible to document a vessel under chapter 121 of title
46, United States Code; and

(Il) affiliated with a corporation operating or managing for
the Secretary of Defense other vessels documented under that
chapter, or chartering other vessels to the Secretary of
Defense.

(B) Limitation on Number of Operating Agreements.— The total
number of operating agreements that may be entered into by a person
under the priority in subparagraph (A)—

(i) for vessels described in subparagraph (A)(i), may not exceed
the sum of—

(1) the number of United States-documented vessels the person
operated in the foreign commerce of the United States {except
mixed coastwise and foreign commerce) on May 17, 1995;
and

(1I) the number of United States-documented vessels the per-
son chartercd to the Secretary of Defense on that date: and

(ii) for vessels described in subparagraph (A)(ii), may not exceed
5 vessels.

(C) Treatment of Related Parties.—For purposes of subparagraph
(B}, & related party with respect to a person shall be treated as the
person.

(2) Other Vessels Owned by Citizens and Government Contractors.
To the extent that amounts are available afier applying paragraph (1),
any vessel that is owned and operated by a person who is—

(A) a citizen of the United States under section 2 of the Shipping
Act, 1916%, that has not been awarded an operating agreement under
the priority established under paragraph (1); or

(B)(i) eligible to document a vessel under chapter 121 of title 46,
United States Code; and

(i1) affiliated with a corporation operating or managing other
United States-documented vessels for the Secretary of Defense or
chartering other vessels to the Secretary of Defense.

(3) Other Vessels. To the extent that amounts are available after
applying paragraphs (1) and (2), any other eligible vessel.

() Transfer of Operating Agreements. A contractor under an
operating agreement may transfer the agreement (including all rights
and obligations under the agreement) to any person eligible to enter into
that operating agreement under this subtitle after notification of the
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Secretary in accordance with regulations prescribed by the Secretary,
unless the transfer is disapproved by the Secretary within 90 days after
the date of that notification. A person to whom an operating agreement
is transferred may receive payments from the Secretary under the agree-
ment only if each vessel to be covered by the agreement after the trans-
fer is an eligible vessel under section 651(b).

(k) Reversion of Unused Authority. The obligation of the Secretary
to make payments under an operating agreement under this subtitle shall
terminate with respect to a vessel if the contractor fails to engage in
operation of the vessel for which such payment is required—

(1) within one year after the effective date of the operating agreement,
in the case of a vessel in existence on the effective date of the agree-
ment, or

(2) within 30 months after the effective date of the operating agree-
ment, in the case of a vessel to be constructed after that effective date.

(1) Procedure for Considering Application; Effective Date for
Certain Vessels.

(1) Procedures. No later than 30 days after the date of the enactment
of the Maritime Security Act of 1996, the Secretary shall accept applica-
tions for enrollment of vessels in the Fleet, and within 90 days after
receipt of an application for enrollment of a vessel in the Fleet, the
Secretary shall enter into an operating agreement with the applicant or
provide in writing the reason for denial of that application.

(2} Effective Date. Unless an carlier date is requested by the appli-
cant, the cffective date for an operating agreement with respect to a ves-
sel which is, on the date of entry into an operating agreement, either
subject to a contract under subtitle A or on charter to the United States
Government, other than a charter under section 653, shall be the expira-
tion or termination date of the contract under subtitle A or of the
Government charter covering the vessel, respectively, or any earlier date
the vessel is withdrawn from that contract or charter.

(m) Early Termination. An operating agreement under this subtitle
shall terminate on a date specified by the contractor if the contractor
notifies the Secretary, by not later than 60 days before the effective date
of the termination, that the contractor intends to terminate the agree-
ment. Vessels covered by an operating agreement terminated under this
subsection shall remain documented under chapter 121 of title 46,
United States Code, until the date the operating agreement would have
terminated according to its terms, A contractor who terminates an oper-
ating agreement pursuant to this subsection shall continue to be bound
by the provisions of section 653 until the date the operating agrecment
would have terminated according to its terms. All terms and conditions
of an Emergency Preparedness Agreement entered into under section
653 shall remain in effect until the date the operating agreement would
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have terminated according to its terms, except that the terms of such
Emergency Preparedness Agrecment may be modified by the mutual
consent of the contractor and the Secretary of Transportation and the
Secretary of Defense.

(n} Nonrenewal for Lack of Funds. If, by the first day of a fiscal
year, sufficient funds have not been appropriated under the authority
provided by section 655 for that fiscal year, the Secretary of
Transportation shall notify the Congress that operating agreements
authorized under this subtitle for which sufficient funds are not avail-
able will not be renewed for that fiscal year if sufficient funds are not
appropriated by the 60th day of that fiscal year. If funds are not appro-
priated under the authority provided by section 655 for any fiscal year
by the 60th day of that fiscal year, then each vessel covered by an oper-
ating agreement under this subtitle for which funds are not available is
thereby released from any further obligation under the operating agree-
ment, and the vessel owner or operator may transfer and register such
vessel under a foreign registry deemed acceptable by the Secretary of
Transportation, notwithstanding any other provision of law. If section
902 is applicable to such vessel after registration of the vessel under
such a registry, the vessel is available to be requisitioned by the
Secretary of Transportation pursuant to section 902.

(0) Award of Operating Agreements.—

(1) In General. The Secretary of Transportation, subject to paragraph
(4), shall award operating agreements within each priority under subsec-
tion (i) (1), (2), and (3) under regulations prescribed by the Secretary.

(2) Number of Agreements Awarded. Regulations under paragraph {1)
shall provide that if appropriated amounts are not sufficient for operat-
ing agreements for all vessels within a priority under subsection (i) (1),
(2), or (3), the Secretary shall award to each person submitting a request
a number of operating agrecments that bears approximately the same
ratio to the total number of vessels in the priority, as the amount of
appropriations available for operating agreements for vessels in the pri-
ority bears to the amount of appropriations necessary for operating
agreements for all vessels in the priority.

(3) Treatment of Related Parties. For purposes of paragraph {2), a
related party with respect to a person shall be treated as the person.

(4) Preference for United States-Built Vessels. In awarding operating
agreements for vessels within a priority under subsection (1) (1), (2), or
(3), the Secretary shall give preference to a vessel that was constructed
in the United States, to the extent such preference is consistent with
establishment of a fleet described in the first sentence of section 651(a)
(taking into account the age of the vessel, the nature of service provided
by the vessel, and the commercial viability of the vessel).
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(p) Notice to United States Shipbuilders Required. The Secretary
shall include in any operating agreement under this subtitle a require-
ment that the contractor under the agreement shall, by not later than 30
days after soliciting any bid or offer for the construction of any vessel in
a foreign shipyard and before entering into a contract for construction of
a vessel in a foreign shipyard, provide notice of the intent of the con-
tractor to enter into such a contract to each shipyard in the United States
that is capable of constructing the vessel.

NATIONAL SECURITY REQUIREMENTS

SEC. 653. (a) EMERGENCY PREPAREDNESS AGREE-
MENT (46 App. U.S.C. 1187b (2002)).

(1) Requirement to Enter Agreement. The Secretary of Transporta-
tion shall establish an Emergency Preparedness Program under this sec-
tion that is approved by the Secretary of Defense. Under the program,
the Secretary of Transportation shall include in each operating agree-
ment under this subtitle a requirement that the contractor enter into an
Emergency Preparedness Agreement under this section with the
Secretary. The Secretary shall negotiate and enter into an Emergency
Preparedness Agreement with each contractor as promptly as practicable
after the contractor has entered into an operating agreement under this
subtitle.

(2) Terms of Agreement. An Emergency Preparedness Agreement
under this section shall require that upon a request by the Secretary of
Defensc during time of war or national emergency, or whenever deter-
mined by the Secretary of Defense to be necessary for national security
(including any natural disaster, international peace operation, or ¢contin-
gency operation (as that term is defined in section 101 of title 10,
United States Code)), a contractor for a vessel covered by an operating
agreement under this subtitle shall make available commercial trans-
portation resources (including services). The basic terms of the
Emergency Preparedness Agreements shall be established pursuant to
consultations among the Secretary, the Secretary of Defense, and
Maritime Security Program contractors. In any Emergency Preparedness
Agreement, the Secretary and a contractor may agree to additional or
modifying terms appropriate to the contractor’s circumstances if those
terms have been approved by the Secretary of Defense.

(3) Participation After Expiration of Operating Agreement.
Except as provided by section 652(m), the Secretary may not require,
through an Emergency Preparedness Agreement or operating agreement,
that a contractor continue to participate in an Emergency Preparedness
Agreement when the operating agreement with the contractor has
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expired according to its terms or is otherwise no longer in effect. After
expiration of an Emergency Preparedness Agreement, a contractor may
volunteer to continue to participate in such an agreement.

{b) Resources Made Available. The commercial transportation
resources to be made available under an Emergency Preparedness
Agreement shall include vessels or capacity in vessels, intermodal sys-
tems and equipment, terminal facilities, intermodal and management
services, and other related services, or any agreed portion of such non-
vessel resources for activation as the Secretary may determine to be
necessary, seeking to minimize disruption of the contractor’s service to
commercial shippers.

{c)} Compensation.—

(1) In General. The Sccretary of Transportation shall provide in each
Emergency Preparedness Agreement for fair and reasonable compensa-
tion for all commercial transportation resources provided pursuant to
this section.

(2) Specific Requirements. Compensation under this subsection—

{A) shall not be less than the contractor’s commercial market
charges for like transportation resources;

(B) shall include all the contractor’s costs associated with provision
and use of the contractor’s commercial resources to meet emergency
requirements;

{C) in the case of a charter of an entire vessel, shall be fair and rea-
sonable;

(D) shall be in addition to and shall not in any way reflect amounts
payable under section 652; and

(E) shall be provided from the time that a vessel or resource is
diverted from commercial service until the time that it reenters com-
mercial service.

(3) Approval of Amount by Secretary of Defense. No compensation
may be provided for a vessel under this subsection unless the amount of
the compensation is approved by the Secretary of Defense.

(d) Temporary Replacement Vessels. Notwithstanding any other pro-
vision of this subtitle or of other law to the contrary—

(I} a contractor or other person that commits to make available a ves-
sel or vessel capacity under the Emergency Preparedness Program or
another primary sealift readiness program approved by the Secretary of
Defense may, during the activation of that vessel or capacity under that
program, operale or employ in foreign commerce a foreign-flag vessel
or foreign-flag vessel capacity as a temporary replacement for the acti-
vated vessel or capacity; and
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(2) such replacement vessel or vessel capacity shall be eligible during
the replacement period to transport preference cargoes subject to section
2631 of title 10, United States Code, the Act of March 26, 1934 (46
U.S.C. App. 1241-1), and sections 901(a), 901(b), and 901b of this Act
to the same extent as the eligibility of the vessel or vessel capacity
replaced.

(¢) Redelivery and Liability of United States for Damages.—

(1) In General. All commercial transportation resources activated
under an Emergency Preparedness Agreement shall, uporn termination of
the period of activation, be redelivered to the contractor in the same
good order and condition as when received, less ordinary wear and tear,
or the Government shall fully compensate the contractor for any neces-
sary repair or replacement.

(2) Limitation on Liability of United States. Except as may be
expressly agreed to in an Emergency Preparedness Agreement, or as
otherwise provided by law, the Government shall not be Liable for dis-
ruption of a contractor ’s commercial business or other consequential
damages to a contractor arising from activation of commercial trans-
portation resources under an Emergency Preparedness Agreement.

(3) Limitation on Application of Other Requirements. Sections 902
and 209 of this Act shall not apply to a vessel while it is covered by an
Emergency Preparedness Agreement under this subtitle. Any Emergency
Preparedness Agreement entered into by a contractor shall supersede
any other agreement between that contractor and the Government for
vessel availability in time of war or national emergerncy.

SEC. 654. DEFINITIONS (46 App. US.C. 1187¢ (2002)). In
this subtitle:

(1) Bulk Cargo, The term “bulk cargo” means cargo that is loaded
and carried in bulk without mark or count.

(2) Contractor. The term “contractor” means an owner or operator of
a vessel that enters into an operating agreement for the vessel with the
Secretary of Transportation under section 652,

(3) Ocean Common Carrier. The term “ocean common carrier”
means a person holding itself out to the general public to operate ves-
sels to provide transportation by water of passengers or cargo between
the United States and a foreign country for compensation, that—

(A) assumes responsibility for the transportation from the port or
point of receipt to the port or point of destination, and

(B) utilizes, for all or part of that transportation, a vessel operating
on the high seas or the Great Lakes between a port in the United
States and a port in a foreign country, except that the term does not
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include a common carrier engaged in ocean transportation by ferry
boat, ocean tramp, or chemical parcel-tanker. As used in this para-
graph, “chemical parcel-tanker” means a vessel whose cargo-carrying
capability consists of individual cargo tanks for bulk chemicals that
are a permanent part of the vessel, that have segregation capability
with piping systems to permit simultaneous carriage of several bulk
chemical cargoes with minimum risk of cross-contamination, and that
has a valid certificate of fitness under the International Maritime
Organization Code for the Construction and Equipment of Ships
Carrying Dangerous Chemicals in Bulk.

(4) Fleet. The term “Fleet” means the Maritime Security Fleet estab-
lished pursuant to section 651(a).

(5) LASH Vessel. The term “LASH vessel” means a lighter aboard
ship vessel,

(6) United States-Documented Vessel. The term “United States-docu-
mented vessel” means a vessel documented under chapter 121 of title
46, United States Code.

SEC. 655. AUTHORIZATION OF APPROPRIATIONS (46
App. U.S.C. 1187d (2002)).

There are authorized to be appropriated for operating agreements
under this subtitle, to remain available until expended, $100,000,000 for
fiscal year 1996 and such sums as may be necessary, not to exceed
$100,000,000, for cach fiscal year thereafter through fiscal year 2005,

SEC. 656. NONCONTIGUOUS DOMESTIC TRADES (46
App. U.S.C. 1187e (2002)).

(a) (1) Except as otherwise provided in this section, no contractor or
related party shall receive payments pursuant to this subtitle during a
period when it participates in a noncontiguous domestic trade, except
upon written permission of the Secretary of Transportation. Such written
permission shall also be required for any material change in the number
or frequency of sailings, the capacity offered, or the domestic ports
called by a contractor or related party in a noncontignous domestic
trade. The Secretary may grant such written permission pursuant to
written application of such contractor or related party unless the
Secretary finds that—-

(A) existing service in that trade is adequate; or
(B) the service sought to be provided by the contractor or related
party—
(1) would result in unfair competition to any other person operat-
mg vessels in such noncontiguous domestic trade, or
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(ii) would be contrary to the objects and policy of this Act.

(2) For purposes of this subsection, written permission of the
Sccretary means permission which states the capacity offered, the num-
ber and frequency of sailings, and the domestic ports called, and which
is granted following—

(A) written application containing the information required by para-
graph (e)(1) by a person seeking such written permission, notice of
which application shall be published in the Federal Register within
15 days of filing of such application with the Secretary;

(B) bolding of a hearing on the application under section 554 of title
5, United States Code, in which every person, firm or corporation
having any interest in the application shall be permitted to intervene
and be heard; and

(C) final decision on the application by the Secretary within 120
days following conclusion of such hearing.

(b)(1) Subsection (a) shall not apply in any way to provision by a con-
tractor of service within the level of service provided by that contractor
as of the date established by subsection (c) or to provision of service
permitted by subsection (d).

{2) Subsection (a) shall not apply to operation by a contractor of a
self-propelled tank vessel in a noncogntiguous domestic trade, or to
ownership by a contractor of an interest in a self-propelled tank vessel
that operates in a noncontiguous domestic trade.

(c) The date referred to in subsection (b) shall be August 9, 1995:
Provided however, That with respect to tug and barge service to Alaska
the date referred to in subsection (b) shall be July 1, 1992.

(d) A contractor may provide service in a trade in addition to the level
of service provided as of the applicable date established by subsection
(¢) in proportion to the annual increase in real gross product of the non-
contiguous State or Commonwealth served since the applicable date
established by subsection (c).

(eX(1) A person applying for award of an agreement under this subtitle
shall include with the application a description of the level of service
provided by that person in each noncontiguous domestic trade served as
of the date applicable under subsection (c). The application also shall
include, for each such noncontiguous domestic trade: a list of vessels
operated by that person in such trade, their container carrying capacity
expressed in twenty-foot equivalent units (TEUs) or other carrying
capacity, the itinerary for each such vessel, and such other information
as the Secretary may require by regulation. Such description and infor-
mation shall be made available to the public. Within 15 days of the date
of an application for an agreement by a person seeking to provide
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service pursuant to subsections (b) and (c) of this section, the Secretary
shall cause to be published in the Federal Register notice of such
description, along with a request for public comment thereon.
Comments on such description shall be submitted to the Secretary with-
in 30 days of publication in the Federal Register, Within 15 days after
receipt of comments, the Secretary shall issue a determination in writing
either accepting, in whole or part, or rejecting use of the applicant’s
description to establish the level of service provided as of the date
applicable under subsection (c): Provided, That notwithstanding the pro-
visions of this subsection, processing of the application for an award of
an agreement shall not be suspended or delayed during the time in
which comments may be submitted with respect to the determination or
during the time prior to issuance by the Secretary of the required deter-
mination: Provided further, That if the Secretary does not make the
determination required by this paragraph within the time provided by
this paragraph, the description of the level of service provided by the
applicant shall be deemed to be the level of service provided as of

the applicable date until such time as the Secretary makes the
determination.

(2) No contractor shall implement the autherity granted in subsection
{d) of this section except as follows:

(A) An application shall be filed with the Secretary which shall state
the increase in capacity sought to be offered, a description of the
means by which such additional capacity would be provided, the basis
for applicant’s position that such increase in capacity would be in pro-
portion to or less than the increase in real gross product of the rele-
vant noncontiguous State or Commonwealth since the applicable date
established by subsection (c), and such information as the Secretary
may require so that the Secretary may accurately determine such
increase in real gross product of the relevant noncontiguous State or
Commonwealth,

(B) Such increase in capacity sought by applicant and such informa-
tion shall be made available to the public.

(C) Within 15 days of the date of an application pursuant to this
paragraph the Secretary shall cause to be published in the Federal
Register notice of such application, along with a request for public
comment thercon.

(D) Comments on such application shal] be submitted to the
Secretary within 30 days of publication in the Federal Register,

(E) Within 15 days after receipt of comments, the Secretary shall
issue a determination in writing either accepting, in whole or part, or
rejecting, the increase in capacity sought by the applicant as being in
proportion to or less than the increase in real gross product of the rel-
evant noncontiguous State or Commonwealth since the applicable

88




date established by subsection (¢): Provided, That, notwithstanding
the provisions of this section, if the Secretary does not make the
determination required by this paragraph within the time provided by
this paragraph, the increase in capacity sought by applicant shall

be penmitted as being in proportion to or less than such increase in
real gross product until such time as the Secretary makes the
determination.

() With respect to provision by a contractor of service in a noncon-
tiguous domestic trade not authorized by this section, the Secretary shall
deny payments under the operating agrecment with respect to the period
of provision of such service but shall deny payments only in part if the
extent of provision of such unauthorized service was de minimis or not
material,

(8) Notwithstanding any other provision of this subtitle, the Secretary
may issue temporary permission for any United States citizen, as that
term is defined in section 2 of the Shipping Act, 1916, to provide
service to a noncontiguous State or Commonwealth upon the request of
the Governor of such noncontiguous State or Commonwealth, in cir-
cumstances where an Act of God, a declaration of war or national emer-
gency, or any other condition occurs that prevents ocean transportation
service to such noncontiguous State or Commonwealth from being pro-
vided by persons currently providing such service. Such temporary per-
mission shall expire 90 days from date of grant, unless extended by the
Secrctary upon written request of the Governor of such State or
Commonwealth.

{h) As used in this section:

(1) The term “level of service provided by a contractor” in a trade as
of a date means—

(A) with respect to service other than service described in (B), the
total annual capacity provided by the contractor in that trade for the
12 calendar months preceding that date: Provided, That, with respect
to unscheduled, contract carrier tug and barge service between points
in Alaska south of the Arctic Circle and points in the contiguous 48
States, the level of service provided by a contractor shall include 100
percent of the capacity of the equipment dedicated to such service on
the date specified in subsection (¢) and actually utilized in that service
in the two-year period preceding that date, excluding service to points
between Anchorage, Alaska and Whittier, Alaska, served by common
carrier service unless such unscheduled service is only for carriage of
oil or pursuant to a contract with the United States military: Provided
further, That, with respect to scheduled barge service between the
contiguous 48 States and Puerto Rico, such total annual capacity shall
be deemed as such total annual capacity plus the annual capacity of
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two additional barges, each capable of carrying 185 trailers and 100
automobiles; and

(B) with respect to service provided by container vessels, the overall
capacity equal to the sum of—

(i} 100 percent of the capacity of vessels operated by or for the
contractor on that date, with the vessels’ configuration and fre-
quency of sailing in effect on that date, and which participate solely
in that noncontiguous domestic trade; and

(i) 75 percent of the capacity of vessels operated by or for the
contractor on that date, with the vessels’ configuration and fre-
quency of sailing in effect on that date, and which participate in
that noncontiguous domestic trade and in another trade, provided
that the term does not include any restriction on frequency, or
number of sailings, or on ports called within such overall capacity.

(2) The level of service set forth in paragraph (1) shall be described
with the specificity required by subsection (e)(1) and shall be the level
of service in a trade with respect to the applicable date established by
subsection (c) only if the service is not abandoned thereafter, except for
mterruptions due to military contingency or other events beyond the
contractor’s control.

(3) The term “participates in a noncontiguous domestic trade” means
directly or indirectly owns, charters, or operates a vessel engaged in
transportation of cargo between a point in the contiguous 48 states and a
point in Alaska, Hawaii, or Puerto Rico, other than a point in Alaska
north of the Arctic Circle.

(4) The term “related party” means—

(A} a holding company, subsidiary, affiliate, or associate of a con-
tractor who is a party to an operating agreement under this subtitle;
and

(B) an officer, director, agent, or other executive of a contractor or
of a person referred to in subparagraph (A).
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