TITLE VIII
CONTRACT PROVISIONS

SEC. 801. PROVISION FOR BOOKS AND RECORDS; FILING BALANCE SHEETS;
INSPECTION AND AUDITING BY SECRETARY; RESCISSION OF CONTRACT ON
FAILURE TO COMPLY WITH PROVISIONS (46 App. U.S.C. 1211 (2002)). Every
contract executed by the Secretary of Transportation under the provisions of title VI or VII of
this Act; shall contain provisions requiring (1) that the contractor and every affiliate, domestic
agent, subsidiary, or holding company connected with, or directly or indirectly controlling or
controlled by, the contractor, to keep its books, records, and accounts, relating to the
maintenance, operation, and servicing of the vessels, services, routes, and lines covered by the
contract, in such form and under such regulations as may be prescribed by the Secretary of
Transportation: Provided, That the provisions of this paragraph shall not require the duplication
of books, records, and accounts required to be kept in some other form by the Interstate
Commerce Commission; (2) that the contractor and every affiliate, domestic agent, subsidiary, or
holding company connected with or directly or indirectly controlling or controlled by, the
contractor, to file, upon notice from the Secretary of Transportation, balance sheets, profit and
loss statements, and such other statements of financial operations, special report, memoranda of
any facts and transactions, which in the opinion of the Secretary of Transportation affect the
financial results in, the performance of, or transactions or operations under, such contract; (3)
that the Secretary of Transportation shall be authorized to examine and audit the books, records,
and accounts of all persons referred to in this section whenever he may deem it necessary or
desirable; and (4) that upon the willful failure or refusal of any person described in this section to
comply with the contract provisions required by this section, the Secretary of Transportation
shall have the right to rescind the contract, and upon such rescission the United States shall be
relieved of all further liability on such contract.

SEC. 802. PURCHASE OR REQUISITION OF VESSELS BY UNITED STATES;
AMOUNT OF PAYMENT (46 App. U.S.C. 1212 (2002)). Every contract executed by the
Secretary of Transportation under authority of title V of this Act shall provide that

In the event the United States shall, through purchase or requisition, acquire ownership of the
vessel or vessels on which a construction-differential subsidy was paid, the owner shall be paid
therefor the value thereof, but in no event shall such payment exceed the actual depreciated
construction cost thereof (together with the actual depreciated cost of capital improvements
thereon, but excluding the cost of national-defense features) less the depreciated amount of
construction-differential subsidy theretofore paid incident to the construction or reconditioning
of such vessel or vessels, or the fair and reasonable scrap value of such vessel as determined by
the Secretary of Transportation, whichever is the greater. Such determination shall be final. In
computing the depreciated value of such vessel, depreciation shall be computed on each vessel
on the schedule adopted by the Internal Revenue Service for income-tax purposes.

The foregoing provision respecting the requisition or the acquisition of ownership by the United



States shall run with the title to such vessel or vessels and be binding on all owners thereof.

SEC. 804. OPERATING COMPETING FOREIGN-FLAG VESSEL FORBIDDEN (46
App. U.S.C. 1222 (2002)).

(a) Operating-Differential Subsidy; Competition With Essential American-Flag Service.
Except as provided in subsections (b) and (¢) of this section, it shall be unlawful for any
contractor receiving an operating-differential subsidy under title VI or for any charterer of
vessels under title VII of this Act, or any holding company, subsidiary, affiliate, or associate of
such contractor or such charterer, or any officer, director, agent, or executive thereof, directly or
indirectly to own, charter, act as an agent or broker for, or operate any foreign-flag vessel which
competes with any American-flag service determined by the Secretary of Transportation to be
essential as provided in section 211 of this Act.

(b) Waiver; Special Circumstances. Under special circumstances and for good cause shown,
the Secretary of Transportation may, in his discretion, waive the provisions of subsection (a) of
this section as to any contractor, for a specific period of time.

(c) Exceptions. Upon application to the Secretary of Transportation the provisions of subsection
(a) of this section shall not apply to the following specified activities of any contractor under title
VI, or those in the foregoing specified relationship to him, who was not such a contractor on
April 15, 1970, and who shall have complied with the requirement set forth in subsection (d) of
this section:

(1) Until April 15, 1990

(A) the continued ownership, charter, or operation of a foreign-flag vessel engaged in the
carriage of dry or liquid cargoes in bulk which was owned, chartered, or operated by such
contractor, or those in the foregoing specified relationship to him, on April 15, 1970;

(B) the continued acting as agent or broker for a vessel described in subsection (c)(1)(A) of this
section which is owned, chartered, or operated by such contractor, or those in the foregoing
specified relationship to him, and for which such contractor, or those in foregoing special
relationship to him, were acting as agent or broker on April 15, 1970:

(d) Statement to be Filed with Secretary. No contractor under title VI, whether he shall have
become such a contractor before or after the date of enactment of this section, shall avail himself
of the provisions of subsection (¢) of this section unless not later than ninety days after the
enactment of this section there shall have been filed with the Secretary of Transportation a full
and complete statement, satisfactory in form and substance to the Secretary, of all foreign-flag
vessels which he, or those in the foregoing specified relationship to him, directly or indirectly
owned, chartered, acted as agent or broker for, or operated on April 15, 1970.

(e) Report to Congress. During the period of time provided for in subsection (c) of this section,
the Secretary of Transportation shall include in the annual report pursuant to section 208 of this
Act, a report on the activities of contractors under such subsection, including but not limited to,
the nature and extent of such activities; its effect, if any, upon carrying forward the national
policy declared in section 101 of this Act; and the Secretary s recommendations for legislation,
if such is deemed to be necessary.



(f) Use of Foreign-Flag Vessels.36 The provisions of subsection (a) shall not preclude a
contractor receiving assistance under subtitle A or B of title VI, or any holding company,
subsidiary, or affiliate of the contractor, or any officer, director, agent, or executive thereof,
from

(1) owning, chartering, or operating any foreign-flag vessel on a voyage or a segment of a
voyage that does not call at a port in the United States;

(2) owning, chartering, or operating any foreign-flag vessel in line haul service between the
United States and foreign ports if

(A) the foreign-flag vessel was owned, chartered, or operated by, or is a replacement for a
foreign-flag vessel owned, chartered, or operated by, such owner or operator, or any holding
company, subsidiary, affiliate, or associate of such owner or o

perator, on the date of enactment of the Maritime Security Act of 1996;

(B) the owner or operator, with respect to each additional foreign-flag vessel, other than a time
chartered vessel, has first applied to have that vessel covered by an operating agreement under
subtitle B of title VI, and the Secretary has not awarded an operating agreement with respect to
that vessel within 90 days after the filing of the application; or

(C) the vessel has been placed under foreign documentation pursuant to section 9 of the Shipping
Act, 1916 (46 U.S.C. App. 808), except that any foreign-flag vessel, other than a time chartered
vessel, a replacement vessel under section 653(d), or a vessel operated by the owner or operator
on the date of enactment of the Maritime Security Act of 1996, in line haul service between the
United States and foreign ports is registered under the flag of an effective United States-
controlled foreign flag, and available to be requisitioned by the Secretary of Transportation
pursuant to section 902 of this Act;

(3) owning, chartering, or operating foreign-flag bulk cargo vessels that are operated in foreign-
to-foreign service or the foreign commerce of the United States;

(4) chartering or operating foreign-flag vessels that are operated solely as replacement vessels for
United States-flag vessels or vessel capacity that are made available to the Secretary of Defense
pursuant to section 653 of this Act; or

(5) entering into time or space charter or other cooperative agreements with respect to foreign-
flag vessels or acting as agent or broker for a foreign-flag vessel or vessels.

SEC. 805. FORBIDDEN PRACTICES RELATING TO COASTWISE SERVICE,
SALARIES, OFFICERS, AND EMPLOYEES (46 App. U.S.C. 1223 (2002)).

(a) Foreign Trade Subsidy Contractor Engaging in Coastwise or Intercoastal Trade. It shall
be unlawful to award or pay any subsidy to any contractor under authority of subtitle A of title
VI of this Act, or to charter any vessel to any person under title VII of this Act, if said contractor
or charterer, or any holding company, subsidiary, affiliate, or associate of such contractor or
charterer, or any officer, director, agent, or executive thereof, directly or indirectly, shall own,
operate, or charter any vessel or vessels engaged in the domestic intercoastal or coastwise



service, or own any pecuniary interest, directly or indirectly, in any person or concern that owns,
charters, or operates any vessel or vessels in the domestic intercoastal or coastwise service,
without the written permission of the Secretary of Transportation. Every person, firm, or
corporation having any interest in such application shall be permitted to intervene and the
Secretary of Transportation shall give a hearing to the applicant and the intervenors. The
Secretary of Transportation shall not grant any such application if the Secretary of
Transportation finds it will result in unfair competition to any person, firm, or corporation
operating exclusively in the coastwise or intercoastal service or that it would be prejudicial to the
objects and policy of this Act: Provided, That if such contractor or other person above-described
or a predecessor in interest was in bona-fide operation as a common carrier by water in the
domestic, intercoastal, or coastwise trade in 1935 over the route or routes or in the trade or trades
for which application is made and has so operated since that time or if engaged in furnishing
seasonal service only, was in bona-fide operation in 1935 during the season ordinarily covered
by its operation, except in either event, as to interruptions of service over which the applicant or
its predecessor in interest had no control, the Secretary of Transportation shall grant such
permission without requiring further proof that public interest and convenience will be served by
such operation, and without further proceedings as to the competition in such route or trade.

If such application be allowed, it shall be unlawful for any of the persons mentioned in this
section to divert, directly or indirectly, any moneys, property, or other thing of value, used in
foreign-trade operations, for which a subsidy is paid by the United States, into any such
coastwise or intercoastal operations; and whosoever shall violate this provision shall be guilty of
a misdemeanor.

(b) Contractor in Default Paying More Than Specified Salary. Whenever any contractor
under subtitle A of title VI or title VII receiving an operating-differential subsidy is in default
with respect to any mortgage, note, purchase contract, or other obligation to the Secretary of
Transportation, or has not maintained, in a manner satisfactory to the Secretary of
Transportation, all of the reserves provided for in this Act, the Secretary of Transportation shall
have the right to supervise the number and compensation of all officers and employees of the
contractor.

(d) Employing Other Persons or Concerns as Managing or Operating Agent. It shall be
unlawful, without express written consent of the Secretary of Transportation for any contractor
holding a contract authorized under subtitle A of title VI or VII of this Act to employ any other
person or concern as the managing or operating agent of such operator, or to charter any vessel,
on which an operating-differential subsidy is to be paid, for operation by another person or
concern, and if such charter is made, the person or concern operating the chartered vessel or
vessels shall be subject to all the terms and provisions of this Act, including limitations of profits
and salaries.

(f) Penalty. Any willful violation of any provision of this section shall constitute a breach of the
contract or charter in force under this Act, and upon determining that such a violation has
occurred the Secretary of Transportation may forthwith declare such contract or charter
rescinded and any person willfully violating the provisions of this section shall be guilty of a
misdemeanor.

SEC. 806. Fines and penalties; conviction as rendering persons ineligible to receive benefits



of law (46 App. U.S.C. 1228 (2002)).

Whenever any natural person is found guilty in any district court of the United States of any act
or acts declared in this Act to constitute a misdemeanor, he shall be punished by a fine of not
more than $10,000, or by imprisonment for not less than one year or more than five years, or by
both fine and imprisonment. Whenever any corporation is found guilty of any act or acts
declared in this Act to be unlawful, such corporation shall be punished by a fine of not more than
$25,000.

In addition to the punishment prescribed in subsection (a) of this section, any person or
corporation convicted of a misdemeanor under the provisions of this Act shall be ineligible, at
the discretion of the Commission or the Secretary of Transportation, to receive any benefits
under titles V and VI of this Act, or to receive a charter under title VII of this Act, for a period of
five years after conviction.

Whoever knowingly and wilfully violates any order, rule, or regulation of the Federal Maritime
Commission or the Secretary of Transportation made or issued in the exercise of the powers,
duties, or functions transferred to it or him or vested in it or him by this Act, as amended, for
which no penalty is otherwise expressly provided, shall upon conviction thereof be subject to a
fine of not more than $500. If such violation is a continuing one, each day of such violation shall
constitute a separate offense.

SEC. 808. Discrimination in respect to cargo (46 App. U.S.C. 1226 (2002)).

It shall be unlawful for any contractor receiving an operating-differential subsidy under title VI
or for any charterer under title VII of this Act unjustly to discriminate in any manner so as to
give preference directly or indirectly in respect to cargo in which such contractor or charterer has
a direct or indirect ownership, or purchase or vending interest; and whosoever shall violate this
provision shall be guilty of a misdemeanor.

SEC. 809. CONTRACTS DESIGNED EQUITABLY FOR ALL PORTS; MINIMUM
ALLOCATION OF FUNDS; REPORT TO CONGRESS; PREFERENCE TO CITIZENS
OF UNITED STATES; REGIONAL OFFICES FOR MARITIME ADMINISTRATION
(46 App. U.S.C. 1213 (2002)).

(a) Contracts under this Act shall be entered into so as to equitably serve, insofar as possible, the
foreign-trade requirements of the Atlantic, Gulf, Great Lakes, and Pacific ports of the United
States. In order to assure equitable treatment for each range of ports referred to in the preceding
sentence, not less than 10 percent of the funds appropriated for construction-differential subsidy
and operating-differential subsidy pursuant to this Act or any law authorizing funds for the
purposes of this Act shall be allocated to each such port range: Provided, however, That such
allocation shall apply to the extent that subsidy contracts are approved by the Secretary of
Transportation. For the purposes of this section and section 211(a), the Secretary shall establish
trade routes, services, or lines that take into account the seasonal closure of the Saint Lawrence
Seaway and provide for alternate routing of ships via a different range of ports during that
closure so as to maintain continuity of service on a year-round basis. For the purposes of section
605(c), such an alternate routing via a different range of ports shall be deemed to be service from
Great Lakes ports, provided such alternative routing is based upon receipt or delivery of cargo at



Great Lakes-Saint Lawrence Seaway ports under through intermodal bills of lading. The
Secretary shall include in the annual report pursuant to section 208 of this Act a detailed report
(1) describing the actions that have been taken pursuant to this Act to assure insofar as possible
that direct and adequate service is provided by United States-flag commercial vessels to each
range of ports referred to in this section; and (2) including any recommendations for additional
legislation that may be necessary to achieve the purpose of this section. In awarding contracts
under this Act, preference shall be given to persons who are citizens of the United States and
who have the support, financial and otherwise, of the domestic communities primarily interested.

(b) There shall be established and maintained within the Maritime Administration such regional
offices as may be necessary, including, but not limited to, one such office for each of the four
port ranges specified in subsection (a) of this section. The Secretary of Transportation shall
appoint a qualified individual to be the Director of each such regional office and shall carry out
appropriate functions, activities, and programs of the Maritime Administration through such
regional offices.

SEC. 810. AGREEMENTS WITH OTHER CARRIERS FORBIDDEN; WITHHOLDING
SUBSIDIES; ACTIONS BY INJURED PERSONS FOR DAMAGES (46 App. U.S.C. 1227
(2002)). It shall be unlawful for any contractor receiving an operating-differential subsidy under
title VI or for any charterer of vessels under title VII of this Act, to continue as a party to or to
conform to any agreement with another carrier or carriers by water, or to engage in any practice
in concert with another carrier or carriers by water, which is unjustly discriminatory or unfair to
any other citizen of the United States who operates a common carrier by water exclusively
employing vessels registered under the laws of the United States on any established trade route
from and to a United States port or ports.

No payment or subsidy of any kind shall be paid directly or indirectly out of funds of the United
States or any agency of the United States to any contractor or charterer who shall violate this
section. Any person who shall be injured in his business or property by reason of anything
forbidden by this section may sue therefor in any district court of the United States in which the
defendant resides or is found or has an agent, without respect to the amount in controversy, and
shall recover threefold the damages by him sustained, and the cost of suit, including a reasonable
attorney s fee.



