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April 2, 2007

To THE PRESIDENT AND THE CONGRESS OF THE UNITED STATES:

Three years ago, as authorized by statute, this Commission undertook a comprehensive
review of U.S. antitrust law to determine whether it should be modernized. It is our pleas-
ure to present the results of that effort, the enclosed Report and Recommendations of the
Antitrust Modernization Commission (“Report”).

This Report is the product of a truly bipartisan effort. The members of the Commission
were appointed by the President and the respective majority and minority Leadership of the
House of Representatives and Senate with the goal of ensuring “fair and equitable repre-
sentation of various points of view in the Commission.”* In fact, the Commissioners repre-
sented a diversity of viewpoints, which were fully and forcefully expressed during many hours
of hearings and thoughtful deliberation. As one Commissioner has said, the Commission’s
recommendations were “fashioned on the anvil of rigorous discussion and debate.” The
Commission also endeavored at every turn to obtain a diversity of views from the public. In
the end, the Commission was able to reach a remarkable degree of consensus on a num-
ber of important principles and recommendations.

First, the Report is fundamentally an endorsement of free-market principles. These prin-
ciples have driven the success of the U.S. economy and will continue to fuel the investment
and innovation that are essential to ensuring our continued welfare. They remain as appli-
cable today as they ever have been. Free trade, unfettered by either private or governmen-
tal restraints, promotes the most efficient allocation of resources and greatest consumer
welfare.

Second, the Report judges the state of the U.S. antitrust laws as “sound.” Certainly, there
are ways in which antitrust enforcement can be improved. The Report identifies several. A
few Commissioners have greater concerns about aspects of current enforcement, as
expressed in their separate statements. On balance, however, the Commission believes that

1 Antitrust Modernization Commission Act of 2002, Pub. L. No. 107-273, § 11054(h), 116 Stat. 1856, 1857
(2002).



U.S. antitrust enforcement has achieved an appropriate focus on (1) fostering innovation,
(2) promoting competition and consumer welfare, rather than protecting competitors, and
(3) aggressively punishing criminal cartel activity, while more carefully assessing other con-
duct that may offer substantial benefits. The laws are sufficiently flexible as written, more-
over, to allow for their continued “modernization” as the world continues to change and our
understanding of how markets operate continues to evolve through decisions by the courts
and enforcement agencies.

Third, the Commission does not believe that new or different rules are needed to address
so-called “new economy” issues. Consistent application of the principles and focus noted
above will ensure that the antitrust laws remain relevant in today’s environment and tomor-
row’s as well. The same applies to different rules for different industries. The Commission
respectfully submits that such differential treatment is unnecessary, whether in the form of
immunities, exemptions, or special industry-specific standards.

That does not mean the Commission sees no room for improvement. To the contrary, the
Commission makes several recommendations for change. A few of these recommendations
call for bold action by Congress that likely will require considerable further debate. We look
forward to that debate.

The following summarizes some of the more significant changes the Commission rec-
ommends.?

Substantive Antitrust Standards (Mergers and Monopoly)

The Commission does not recommend legislative change to the Sherman Act or to
Section 7 of the Clayton Act. There is a general consensus that, while there may be dis-
agreement about specific enforcement decisions, the basic legal standards that govern the
conduct of firms under those laws are sound.

The Commission nevertheless makes several recommendations in the area of merger
enforcement. The purpose of these recommendations is to ensure that policy is appropriately
sensitive to the needs of companies to innovate and compete while continuing to protect the
interests of U.S. consumers. In particular, the Commission urges that substantial weight be
given to evidence demonstrating a merger will achieve efficiencies, including innovation-relat-

2 Although many recommendations garnered unanimous or nearly unanimous support, not all Commissioners
fully agreed with all recommendations. Differences are identified in the text of the Report and in some
instances are discussed in separate Commissioner statements. Recommendations with the support of
at least seven Commissioners are reported as recommendations of the Commission. With respect to 96
percent of the recommendations, at least nine Commissioners agreed in whole or in part with the rec-
ommendations. Approximately 57 percent of the recommendations were unanimous.



ed efficiencies. The Commission also recommends that the federal enforcement agencies
continue to examine the basis for, and efficacy of, merger enforcement policy. We urge the
agencies to further study the economic foundations for merger enforcement policy, including
the relationship between market performance and market concentration and other factors.
We also recommend increased retrospective study of the effects of decisions to challenge
or not challenge specific transactions. Such empirical evidence, although difficult to gather,
is critical to an informed and effective merger policy.

With respect to monopoly conduct, the Commission believes U.S. courts have appropriately
recognized that vigorous competition, the aggressive pursuit of business objectives, and the
realization of efficiencies are generally not improper, even for a “dominant” firm and even
where competitors may lose. However, there is a need for greater clarity and improvement to
standards in two areas: (1) the offering of bundled discounts or rebates, and (2) unilateral
refusals to deal with rivals in the same market. Clarity will be best achieved in the courts,
rather than through legislation. The Commission recommends a specific standard for the
courts to apply in determining whether bundled discounts or rebates violate antitrust law.

Repeal of the Robinson-Patman Act

The Commission recommends that Congress finally repeal the Robinson-Patman Act
(RPA). This law, enacted in 1936, appears antithetical to core antitrust principles. Its repeal
or substantial overhaul has been recommended in three prior reports, in 1955, 1969, and
1977. That is because the RPA protects competitors over competition and punishes the very
price discounting and innovation in distribution methods that the antitrust laws otherwise
encourage. At the same time, it is not clear that the RPA actually effectively protects the
small business constituents that it was meant to benefit. Continued existence of the RPA
also makes it difficult for the United States to advocate against the adoption and use of sim-
ilar laws against U.S. companies operating in other jurisdictions. Small business is ade-
quately protected from truly anticompetitive behavior by application of the Sherman Act.

Patents and Antitrust

Patent protection and the antitrust laws are generally complementary. Both are designed
to promote innovation that benefits consumer welfare. In addition, a patent does not nec-
essarily confer market power. Nevertheless, problems in the application of either patent or
antitrust law can actually deter innovation and unreasonably restrain trade. Many of the
Commission’s recommendations relating to the Sherman Act address the antitrust side of
the balance. On the patent side, the Commission urges Congress to give serious consid-
eration to recent recommendations by the Federal Trade Commission (FTC) and National



Academy of Sciences designed to improve the quality of the patent process and patents.
The Commission also recommends that the joint negotiation of license terms within stan-
dard-setting bodies ordinarily should be treated under a rule of reason standard, which con-
siders both potential benefits of such joint negotiation to avoid “hold up” and the possibility
that such joint negotiation might suppress innovation.

Improving the Enforcement Process

To be effective, any enforcement regime must be clear, fairly administered, and not
unreasonably burdensome. Several of the Commission’s recommendations are designed to
improve current processes to better meet these goals.

Eliminate Inefficiencies Resulting from Dual Federal Enforcement. Except in the area of
criminal enforcement (which is the responsibility of the Justice Department), federal antitrust
law is enforced by both the Justice Department (DOJ) and the FTC. Both agencies, for exam-
ple, are equally authorized to review mergers under the Hart-Scott-Rodino Act (HSR Act),
which essentially requires all mergers valued at above $59.7 million to be notified to the
agencies and suspended until the expiration or termination of certain waiting periods. The
Commission does not believe it would be feasible or wise to eliminate the antitrust enforce-
ment role of either agency at this time. However, we make a number of recommendations
designed to eliminate inconsistencies and problems that may result from dual enforcement.

Merger Clearance. The agencies have done a good job minimizing problems that can result
from dual enforcement. But there is room for improvement that can only be achieved with
the help of Congress. At the time of her confirmation, the current head of the FTC was asked
to agree not to pursue a global merger clearance agreement between the agencies. The
Commission calls on the appropriate congressional committees to revisit that position and
authorize the DOJ and the FTC to implement a new merger clearance agreement based on
the principles of the 2002 clearance agreement between the agencies. It is bad government
for mergers to be delayed by turf battles between the agencies. Such battles undermine con-
fidence in government, damage agency staff morale, and potentially delay the realization of
significant merger efficiencies without good reason. The Commission recommends that
Congress revise the HSR Act to require the DOJ and the FTC to resolve all clearance
requests under the HSR Act within a short period of time after the parties report their trans-
action.

The Commission also recommends changes to ensure that mergers are treated the
same no matter which agency reviews them. Specifically, the Commission recommends that
Congress amend Section 13(b) of the FTC Act to prohibit the FTC from pursuing adminis-
trative litigation in HSR Act merger cases. The Commission further recommends that the FTC



adopt a policy that when it seeks to block a merger in federal court, it will seek both pre-
liminary and permanent relief in a combined proceeding where possible.

Improve the HSR Act Pre-Merger Review Process. The DOJ and FTC should continue to pur-
sue reforms to their internal review processes that will reduce unnecessary burden and delay.
The Commission also makes a number of specific recommendations designed to reduce the
burden of HSR merger reviews and increase the transparency of government enforcement.
For example, the Commission recommends that the agencies update their Merger Guidelines
to explain how they evaluate non-horizontal mergers as well as a proposed merger’s poten-
tial impact on innovation competition. The Commission also recommends that the agencies
issue statements explaining why they have declined to take enforcement action with respect
to transactions raising potentially significant competitive concerns.

Improve Coordination Between State and Federal Enforcement. State and federal enforce-
ment can be strong complements in achieving optimal enforcement. But the existence of
fifty independent state enforcers on top of two federal agencies can, at times, also result
in uncertainty, conflict, and burden. The Commission encourages state and federal enforcers
to coordinate their activities to seek to avoid subjecting businesses to multiple, and poten-
tially conflicting, proceedings. We make a number of specific recommendations in this
regard. In addition, the Commission believes States should continue to focus their efforts
primarily on matters involving localized conduct or competitive effects. In addition, state and
federal agencies should work to harmonize their substantive enforcement standards, par-
ticularly with respect to mergers.

De-link Agency Funding and HSR Act Filing Fees. HSR Act filing fees are used to fund DOJ
and FTC antitrust enforcement activity. These fees are a tax on mergers, the vast majority
of which are not anticompetitive. They do not accurately reflect costs to the government of
reviewing a given filing, nor do they confer a benefit on notifying parties. But they set a prece-
dent for other countries with merger control regimes. In the past, moreover, dips in merger
activity (and filing fees) have threatened to affect the level of appropriations available for
critical agency activities. The Commission recommends that Congress de-link agency fund-
ing from HSR Act filing fee revenues.

Private Litigation

Uniquely in the United States, private litigation has been a key part of antitrust enforce-
ment. Under current rules, private plaintiffs are entitled to recover three times their actual
damages, plus attorneys’ fees. Defendants are jointly and severally liable for alleged con-
spiracies. There is no right of contribution among defendants. There is also only a limited
right of claim reduction when one or more defendants settle. The combined effect of these



rules is that one defendant can be liable for nearly all of the damages caused by an
antitrust conspiracy. Defendants thus face significant pressure to settle antitrust claims of
questionable merit simply to avoid the potential for excessive liability. While the rules can
maximize deterrence and encourage the resolution of claims through quick settlement, they
can also overdeter conduct that may not be anticompetitive.

The Commission recommends no change to the fundamental remedial scheme of the
antitrust laws: the treble damage remedy and plaintiffs’ ability to recover attorneys’ fees.
On balance, the current scheme appears to be effective in enabling plaintiffs to pursue lit-
igation that enhances the deterrence of unlawful behavior and compensates victims.
However, the Commission recommends that Congress enact legislation that would permit
non-settling defendants to obtain a more equitable reduction of the judgment against them
and allow for contribution among non-settling defendants.

Indirect and Direct Purchaser Litigation. There are different rules at the federal level and
among the states as to whether both direct purchasers of price-fixed goods or services and
indirect purchasers may sue to recover damages. Under federal law, only direct purchasers
can sue (this is commonly known as the rule of lllinois Brick). Defendants cannot argue that
direct purchasers have “passed on” any amount of the overcharge to indirect purchasers
(this is commonly known as the rule of Hanover Shoe). In thirty-six states and the District
of Columbia, however, indirect purchasers can sue under state law providing that lllinois Brick
does not apply to state court actions.

As a result, there is typically a morass of litigation in various state and federal courts relat-
ing to a single alleged conspiracy. Injured parties are treated differently depending on
where they reside and defendants are subject to suit in multiple jurisdictions. In addition,
federal lllinois Brick/Hanover Shoe policy provides a “windfall” to purchasers who have
passed on an overcharge, while depriving any recovery at all to purchasers who actually bear
the overcharge. Such a system that compensates the uninjured and denies recovery to the
injured seems fundamentally unfair. The Class Action Fairness Act may ameliorate some of
the administrative issues caused by conflicting federal and state rules by facilitating the
removal of state actions to a single federal court for pre-trial proceedings. However, that Act
applies only to pre-trial proceedings and does nothing to address the fairness issues asso-
ciated with current federal policy. The Commission believes it is time to enact comprehen-
sive legislation reforming the law in this area.

The Commission recommends that Congress overrule the Supreme Court’s decisions in
lllinois Brick and Hanover Shoe to the extent necessary to allow both direct and indirect
purchasers to recover for their injuries. Other aspects of the Commission’s recommenda-
tion are designed to ensure that damages would not exceed the overcharges (trebled) paid
by direct purchasers, that the full adjudication of such claims occurs in a single federal
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forum, and that current class action standards would continue to apply to the certification
of direct purchasers regardless of differences in the degree to which overcharges may have
been passed on to indirect purchasers.

Criminal Penalties

There is a strong consensus worldwide favoring vigorous enforcement against cartels.
Cartels offer no benefit to society and invariably harm consumers. Sentencing and fines
under the Sherman Act are generally determined by the courts based on guidance in the
Sentencing Guidelines issued by the U.S. Sentencing Commission. The Sentencing Guide-
lines employ a proxy of harm from cartels based on twenty percent of the volume of com-
merce affected. This twenty percent proxy is based on an assumed average overcharge of
ten percent, which is doubled to account for dead-weight loss to society. The Commission
recommends that the Sentencing Commission evaluate whether it remains reasonable to
assume an overcharge of ten percent (i.e., whether it should it be higher or lower) and the
difficulty of proving actual gain or loss in lieu of using a proxy. It also recommends that the
Sentencing Guidelines be amended to make explicit that the twenty percent proxy may be
rebutted by proof by a preponderance of evidence that the actual amount of overcharge was
higher or lower where a difference is material.

International Antitrust

The United States was once the only major country actively enforcing a comprehensive
set of antitrust laws. Today, more than 100 countries have adopted competition laws. On
the one hand, this development has helped the United States in its fight to stamp out inter-
national cartels. It has also benefited world trade by opening up markets to competition.
On the other hand, the proliferation of competition authorities has increased the risk of bur-
den, inconsistency, and even conflict. There is some concern about the potential effect on
U.S.-based companies of differences in the way that other countries treat so-called domi-
nant firm behavior and the exploitation of rights in intellectual property.

The Commission recommends a number of steps to address these concerns. First, “as
a matter of priority” the DOJ and the FTC should study and report to Congress on the pos-
sibility of developing a centralized international pre-merger notification system that would
ease the burden of companies engaged in cross-border transactions. Second, the DOJ and
the FTC should seek procedural and substantive convergence around the world on sound
principles of competition law. Third, the United States should pursue bilateral and multilateral
cooperation agreements with more of its trading partners. These agreements should explic-
itly recognize that conflicting antitrust enforcement can impede global trade, investment, and
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consumer welfare. They should also promote comity by providing for the exercise of defer-
ence where appropriate, the harmonization of remedies, consultation and cooperation, and
benchmarking reviews. Fourth, the DOJ and the FTC should be provided with direct budget-
ary authority to provide antitrust technical assistance to other countries for the purpose of
enhancing convergence and cooperation.

Cooperation from other countries can be essential to punishing international cartels that
exact hundreds of millions of dollars from U.S. consumers. But the United States has had
limited success in entering Antitrust Mutual Assistance Agreements (AMAAs) with other coun-
tries. Many believe this is because U.S. law appears to require that those nations agree to
allow the United States to use confidential information obtained under such agreements for
non-antitrust enforcement purposes. The Commission recommends that Congress amend
the International Antitrust Enforcement Assistance Act to clarify that it does not require such
a commitment as the cost of entering into an AMAA.

Finally, the Commission recommends that, as a general principle, purchases made out-
side the United States from sellers outside the United States should not give rise to a cause
of action in U.S. courts. The Commission was split as to whether this principle should be
codified through amendment to the Foreign Trade Antitrust Improvements Act.

Immunities and Exemptions

Free-market competition is the foundation of our economy, and the antitrust laws stand
as a bulwark to protect free-market competition. Nevertheless, we have identified thirty statu-
tory immunities from the antitrust laws. The Commission is skeptical about the value and
basis for many, if not most or all, of these immunities. Many are vestiges of earlier antitrust
enforcement policies that were deemed to be insufficiently sensitive to the benefits of cer-
tain types of conduct. Others are fairly characterized as special interest legislation that sac-
rifices general consumer welfare for the benefit of a few. Congress is currently considering
the repeal of several immunities, including those covering the business of insurance and
international shipping conferences. The Commission strongly encourages such review.

The Commission believes that statutory immunity from the antitrust laws should be dis-
favored. Immunities should rarely (if ever) be granted and then only on the basis of com-
pelling evidence that either (1) competition cannot achieve important societal goals that
trump consumer welfare, or (2) a market failure clearly requires government regulation in
place of competition. The Commission recommends a framework for such a review and rec-
ommends that Congress consult with the DOJ and FTC about the likely competitive effects
of existing and proposed immunities. In those rare instances in which Congress does grant
an immunity, the Commission recommends (1) that the immunity be as limited in scope as
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possible to accomplish the intended objective, (2) that it include a sunset provision pursuant
to which the immunity would terminate at the end of a specified period unless renewed, and
(3) that the FTC, in consultation with the DOJ, report to Congress on the effects of the immu-
nity before any vote on renewal.

The judicial state action doctrine immunizes private action undertaken pursuant to a clear-
ly articulated state policy deliberately intended to displace competition. In addition, the state
must provide sufficient “active supervision” to ensure that conduct is truly a manifestation
of state policy rather than private interests. A recent report by the FTC staff raises concern
that courts have been applying the doctrine without sufficient care to ensure that private
anticompetitive conduct has actually been authorized by the state pursuant to a clear pol-
icy to displace competition. The Commission agrees that courts should adhere more close-
ly to Supreme Court state action precedents. It recommends that the doctrine should not
apply where the effects of conduct are not predominantly intrastate. In addition, the doc-
trine should equally apply to governmental entities when they act as participants in the
marketplace.

Regulated Industries

During the early part of the 20th century, several industries—including electricity, natu-
ral gas, telecommunications, and transportation—were thought to be natural monopolies or
at risk of “excessive competition.” Since then, however, technological advancement and
changed economic precepts have led to substantial deregulation. The unleashing of com-
petition in these industries has greatly increased efficiency and provided substantial ben-
efits to consumers. The Commission believes the trend toward deregulation should continue.

Antitrust enforcement is an important counterpart to deregulation. Where government reg-
ulation does exist, the antitrust laws should continue to apply to the maximum extent con-
sistent with the regulatory regime. Ideally, statutes should clearly state whether, and to what
extent, Congress intended to displace the antitrust laws, if at all. The courts, of course,
should interpret antitrust “savings clauses” to give full effect to congressional intent that
the antitrust laws continue to apply. Where there is no antitrust savings clause, the courts
should imply immunity from the antitrust laws only where there is a clear repugnancy
between those laws and the regulatory scheme.

The filed-rate doctrine prohibits private treble damage actions alleging that industry
rates approved by a regulator resulted from unlawful collusion. Today, however, few filed rates
are actually reviewed by regulators for their reasonableness. In 1986, the Supreme Court
opined that a number of factors appeared to undermine the continued validity of the filed-



rate doctrine,® but concluded that it was for Congress to make that determination. The
Commission believes it is time for Congress to reevaluate the filed-rate doctrine and con-
sider overruling it where a regulator no longer specifically reviews and approves proposed
rates agreed to among an industry.

The DOJ and FTC review mergers pursuant to the HSR Act, applying the same standards
across all industries. In several industries, however, the DOJ and the FTC share merger review
authority with a regulatory agency that reviews the merger under a “public interest” stan-
dard. Review by two different government agencies can impose substantial and duplicative
costs. It can also lead to conflict. The Commission recommends that the DOJ or the FTC
should have full antitrust merger enforcement authority with respect to regulated industries.
In addition, Congress should review whether separate review under a public interest stan-
dard is needed to protect particular interests that cannot be adequately protected under
application of an antitrust standard.

* * *

The federal antitrust laws are more than 115 years old. Although the free-market princi-
ples on which they stand remain a rock-solid foundation, the world, our economy, and our
understanding of how markets work have changed substantially. For that reason, we believe
it was a wise decision to authorize this Commission to assess those laws and whether the
policies developed to enforce them are serving the nation well.

The almost constitutional generality of the central provisions of the antitrust laws has pro-
vided the needed flexibility to adjust to new developments. In this sense, “antitrust mod-
ernization” has occurred continuously. But, even so, the interplay of statutes, enforcement
activity, and court decisions has suggested a substantial number of areas that the
Commission believes can be improved.

The issues the Commission examined are complex. Reasonable minds can, and likely will,
differ on many of the Commission’s findings and recommendations. But we hope this
Report will prompt an important national conversation on those recommendations that will
result in the adoption of many, if not all, of them.

Wt 4. Gy Qmﬂ% e Lﬂm@

Deborah A. Garza Jonathan R. Yarowsky
Chair Vice-Chair

3 Square D Co. v. Niagara Frontier Tariff Bureau, Inc., 476 U.S. 409, 423-24 (1986).
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Introduction and Recommendations

1. INTRODUCTION

Congress established the Antitrust Modernization Commission “to examine whether the need
exists to modernize the antitrust laws and to identify and study related issues.”* This
Report sets forth the Commission’s recommendations and findings on how antitrust law and
enforcement can best serve consumer welfare in the global, high-tech economy that exists
today.

The antitrust laws seek to deter or eliminate anticompetitive restraints that impede free-
market competition. To do so properly, antitrust law must reflect an economically sound
understanding of how competition operates. As Congress recognized, competition in the
twenty-first century increasingly involves innovation, intellectual property, technological
change, and global trade.

In many high-tech sectors of the economy, firms must constantly innovate to keep pace
in markets in which product life cycles are counted in months, not years.? To protect their
innovations, firms may rely on intellectual property. In some cases, intellectual property
assets may be more important to businesses than specialized manufacturing facilities.

The digital revolution has produced new, general-purpose technologies that enable firms
to create many new goods and services for consumers.® New information and communica-
tion technologies have revolutionized firms’ production and distribution processes as well,
allowing faster and easier access to suppliers and distributors. Technological advances have
played an important role in facilitating global integration,* as newly available communication
technologies have shrunk the time and distance that separate markets around the world.®
New markets across the globe have opened for trade following the determination by poli-
cymakers in many developing countries that free-market competition yields productivity
and other benefits far superior to the results produced by central planning.®

Antitrust analysis must reflect a proper understanding of how these forces affect com-
petition. To be sure, many of these seemingly new phenomena raise competitive issues par-
allel to those that confronted antitrust in earlier decades.” So-called “general-purpose tech-
nologies,” such as electricity, railroads, and the internal combustion engine, for example,
also revolutionized production, made many new goods and services available to consumers,
and created industries that produced analogous competitive issues.® Nonetheless, a pres-
ent-day assessment of how well antitrust law is operating to address current issues is impor-
tant to ensure that competitive markets continue to benefit consumer welfare. As the
nature of competition evolves, so must antitrust law.
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A. Antitrust Law Seeks to Protect Competition and
Consumer Welfare

The Supreme Court has explained:

The Sherman Act was designed to be a comprehensive charter of economic lib-
erty aimed at preserving free and unfettered competition as the rule of trade. It
rests on the premise that the unrestrained interaction of competitive forces will
yield the best allocation of our economic resources, the lowest prices, the high-
est quality and the greatest material progress, while at the same time providing
an environment conductive to the preservation of our democratic political and
social institutions.®

As this language confirms, free-market competition is, and has long been, the fundamental
economic policy of the United States.® Competition in free markets—that is, markets that
operate without either private or governmental anticompetitive restraints—forces firms to
lower prices, improve quality, and innovate.** Businesses in competitive markets develop and
sell the kinds and quality of goods and services that consumers desire, and firms seek to
do so as efficiently as possible, so they can offer those goods and services at competitive
prices.?

In free markets, consumers determine which firms succeed. Consumers benefit as firms
offer discounts, improve product reliability, or create new services, for example, to keep exist-
ing customers and attract new ones. The free-market mechanism generally provides greater
success “to those firms that are more efficient and whose products are most closely
adapted to the wishes of consumers.”*3

Competitive markets also drive an economy'’s resources toward their fullest and most effi-
cient uses, thereby providing a fundamental basis for economic development.** Competition
facilitates the process by which innovative, cutting-edge technologies replace less efficient
productive capacity. Market forces continuously prod firms to innovate—that is, to develop
new products, services, methods of doing business, and technologies—that will enable them
to compete more successfully.*® The ongoing churning of a flexible competitive economy
leads to the creation of wealth, thus making possible improved living standards and greater
prosperity.*®

To be competitive, markets need not conform to the economic ideal in which many firms
compete and no firm has control over price. In fact, the real world contains very few such
markets.” Rather, competition generally “refers to a state of affairs in which prices are suf-
ficient to cover a firm’s costs, but not excessively higher, and firms are given the correct set
of incentives to innovate.”*® Experience has shown that intense competition can take place
in a wide variety of market circumstances.'® Some factors—such as many sellers and buy-
ers, small market shares, homogeneous products, and easy entry into a market—may sug-
gest competitive behavior is likely.?° The absence of those factors, however, “does not nec-
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essarily prevent a market from behaving competitively.”?* Economic learning in recent
decades has afforded a greater appreciation of the variety of factors that can affect com-
petitive forces at work in particular markets.

Antitrust law prohibits anticompetitive conduct that harms consumer welfare.?? Antitrust
law in the United States is not industrial policy; the law does not authorize the government
(or any private party) to seek to “improve” competition. Instead, antitrust enforcement seeks
to deter or eliminate anticompetitive restraints. Rather than create a regulatory scheme,
antitrust laws establish a law enforcement framework that prohibits private (and, sometimes,
governmental) restraints that frustrate the operation of free-market competition.

To determine whether and when particular forms of business conduct may harm compe-
tition requires an understanding of the market circumstances in which they are undertaken.
Antitrust agencies and the courts have long looked to economic learning for assistance in
understanding market circumstances and the likely competitive effects of particular business
conduct.?® Indeed, economics now provides the core foundation for much of antitrust law. Not
surprisingly, as economic learning about competition has advanced over the decades, so have
the contours of antitrust doctrine.

Antitrust law also must keep pace with developments in the business world. Business
practices may change, especially as technological innovation and global economic integra-
tion alter the competitive forces at work in particular markets. To protect competition and
consumer welfare, antitrust analysis must offer sufficient flexibility to take account of these
changes, while maintaining clear and administrable rules of antitrust enforcement.

B. Periodic Assessments of the Antitrust Laws Are Advisable

The antitrust laws in the United States require ongoing evaluation and assessment to
ensure they are keeping pace with both economic learning and the ever-changing economy.?*
In past decades, various entities have empowered six different commissions to assess how
well antitrust law operates to serve consumers. The Antitrust Modernization Commission
is the seventh such commission in almost seventy years.? Prior commissions have made
recommendations about both the substance and procedure of antitrust law.

The tradition of assigning commissions to evaluate antitrust law began in 1938, when
President Roosevelt recommended that Congress appropriate funds for the study of the
antitrust laws.?® Recommendations from that first commission, the Temporary National
Economic Commission (TNEC), played a role in spurring Congress to strengthen the law
against anticompetitive mergers.?” In 1955 the Attorney General’s National Committee to
Study the Antitrust Laws recommended important changes to antitrust analysis, most
notably to reduce the use of per se rules that deemed many types of conduct automatical-
ly illegal.?® Twenty years later, these proposals combined with further economic learning to
produce significant changes in antitrust law.?®
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Between 1969 and 1979, three commissions issued reports, each known by the names
of those who led them—the Neal Report,®° the Stigler Report,3* and the Shenefield Report.32
Among other things, these reports reflected ongoing debates about whether and when
monopolies, or firms with large market shares in highly concentrated markets (oligopolies),
should be subject to more stringent antitrust enforcement.*®* The recommendation of the
Neal Report to reduce concentration in oligopolies by requiring firms to divest assets was
opposed by the Stigler Report, which described the connection between concentration and
competition as “weak.”®** The recommendation of the Shenefield Report to make it easier
to prove monopolization also did not gain traction.®®

Recommendations from these commissions for revised or new antitrust procedures and
remedies were more successful. For example, the Neal Report recommended that, in certain
circumstances, businesses be required to notify the antitrust agencies before consummat-
ing a merger;®® in 1976 Congress enacted the Hart-Scott-Rodino Antitrust Improvements Act,
which imposed pre-merger notification requirements.®” The Stigler Report recommended
substantial increases in government antitrust penalties, a recommendation adopted into
law through The Antitrust Procedures and Penalties Act of 1974.%8 The Shenefield Report led
directly to passage of the Antitrust Procedural Improvements Act of 1980% and “provided
important encouragement to federal judges to manage trials—including the massive AT&T
trial—effectively.”*® The Shenefield Report also issued twenty recommendations for further
deregulation, providing significant support to the deregulation movement.*

Most recently, the increasing importance of global trade spurred the 1998 establishment
of the International Competition Policy Advisory Committee (ICPAC)—chaired by former
Assistant Attorney General James F. Rill and former International Trade Commission Chair-
woman Paula Stern—to study international aspects of antitrust law.*?> The ICPAC Report pro-
vided the impetus for the International Competition Network, through which nearly one
hundred nations now discuss antitrust procedures and policies.*®

C. Major Changes in Antitrust Analysis over the Past
Twenty-Five Years Make this a Timely Report

In the decades since the Neal, Stigler, and Shenefield Reports undertook their assessments,
antitrust law has gone through what is arguably the most important period in its develop-
ment. The antitrust landscape differs greatly from earlier decades in terms of antitrust analy-
sis and the role of antitrust enforcement agencies, among other things.

Most important, antitrust case law has become grounded in the related principles that
antitrust protects competition, not competitors, and that it does so to ensure consumer wel-
fare. Substantial economic learning now undergirds and informs antitrust analysis. Time and
again in recent decades, the Supreme Court has used economic reasoning to develop
standards for antitrust analysis. Case-by-case decision-making has provided myriad oppor-
tunities for the integration of economics into antitrust analysis, and litigating parties and
the courts have used them.
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Economic learning has provided the foundation for updated antitrust analysis in part by
revealing the potential procompetitive benefits of some business conduct previously
assumed to be anticompetitive. The accommodation of such advances in economic learn-
ing has increased the flexibility of antitrust law, with courts and the antitrust agencies now
considering a wide variety of economic factors in their analyses. Improved economic under-
standing and greater analytical flexibility have increased the potential for a sound compet-
itive assessment of business conduct in all industries, including those characterized by inno-
vation, intellectual property, and technological change.

The improvements in economic understanding and the increases in analytical flexibility
have added further complexity to antitrust law, however. In response, courts have searched
for standards that can make antitrust analysis more manageable. They also have given
increased attention to whether businesses can understand and comply with, and courts can
efficiently and competently administer, particular antitrust rules. Whether particular antitrust
rules overdeter procompetitive conduct or underdeter anticompetitive conduct has received
greater scrutiny as well.

D. The Commission’s History and Process

The Antitrust Modernization Commission began the three years of work that culminated in
this Report in April 2004. The Commission met for the first time on April 1 that year, short-
ly after all appointments to the Commission had been made. The Commission has over those
three years engaged in a careful, deliberate course of study to fulfill its statutory mandate
of examining “whether the need exists to modernize the antitrust laws” and soliciting the
“views of all parties concerned with the operation of the antitrust laws.”** Interested mem-
bers of the public have participated substantially through the submission of comments and
testimony and attendance at the Commission’s many hearings and meetings.

1. Legislative History of the Commission

The Commission was created by an act of Congress in 2002. The original bill was intro-
duced by F. James Sensenbrenner, Jr., then-Chairman of the House Judiciary Committee.*®
Although the bill did not limit the scope of the Commission’s study, at the time of its intro-
duction, Chairman Sensenbrenner highlighted three issues he believed the Commission
should review in the course of its study: (1) “the role of intellectual property law in antitrust
law”; (2) “how antitrust enforcement should change in the global economy”; and (3) “the
role of state attorneys general in enforcing antitrust laws.”*®

The Act obliged the Commission to perform four tasks:

1. “to examine whether the need exists to modernize the antitrust laws and to identify
and study related issues”;

2. “to solicit views of all parties concerned with the operation of the antitrust laws”;
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3. “to evaluate the advisability of proposals and current arrangements with respect to
any issues so identified”; and

4. “to prepare and submit to Congress and the President a report . . . .”%

The Act provided the Commission with three years to complete these tasks*® and author-
ized $4 million to be appropriated for the Commission to perform its work.*®

2. Organization of the Commission

The Antitrust Modernization Commission Act called for the appointment of twelve
Commissioners, four by the House of Representatives, four by the Senate, and four by the
President.®® Appointments by both houses of Congress were split equally between the
Democratic and Republican parties.®* No more than two of the President’s four appointments
could be from the same political party.>2 The Chair was designated by the President; the Vice-
Chair was designated jointly by the Democratic leadership of the House of Representatives
and the Senate.®®

The House of Representatives appointed as Commissioners Donald G. Kempf, Jr., John
L. Warden,®* John H. Shenefield, and Debra A. Valentine.®® The Senate appointed W. Stephen
Cannon, Makan Delrahim,¢ Jonathan M. Jacobson, and Jonathan R. Yarowsky.5” The Presi-
dent appointed to the Commission Bobby R. Burchfield, Dennis W. Carlton, Deborah A. Garza,
and Sanford M. Litvack.%® The President designated Commissioner Garza as Chair; the
Democratic leadership of the House of Representatives and the Senate designated Commis-
sioner Yarowsky as Vice-Chair. Pursuant to the AMC Act, the Commission appointed Andrew
J. Heimert to be the Executive Director and General Counsel.®® The Commission subse-
quently hired additional staff and appointed advisors to assist it in its work.®°

3. Transparency and Involvement of the Public

The Commission’s work proceeded in three general phases: selection of issues for
study, study of those issues, and deliberation upon the recommendations the Commission
would make on the issues it studied. At each phase, the public was invited to participate
through written comments and testimony and by observing the Commission’s hearings and
deliberations.

The Commission’s principal mechanism for informing the public of its work was through
its website, www.amc.gov. All materials that the Commission discussed at its meetings were
posted on the website in advance of the meetings. The Commission placed its entire record
on the website as it was developed. Comments from the public were posted as soon after
receipt as possible. Witness statements for hearings were made available on the website
as far in advance of the hearing as the witnesses provided them, and transcripts from the
hearings were posted shortly after each hearing.
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a. Issue Selection Through Public Comment and Outreach

The first phase of the Commission’s work was to select issues for study. Consistent with
its mandate to solicit the views of interested persons, the Commission requested that the
public propose issues for study.®* The Commission received comments from fifty-six entities
proposing a variety of issues for study.®> Commissioners also specifically solicited the
views of a variety of persons and organizations, including consumer organizations, current
and former state and federal antitrust enforcement officials, and federal judges. The Com-
mission met in January 2005 to deliberate publicly on a list of approximately sixty possible
issues synthesized by Commission staff from the comments and input received in the fall
of 2004.%% Ultimately, the Commission adopted twenty-five issues (broadly defined) for
study.

b. Information Gathering Through Public Comment and Hearings

Having selected issues for study, the Commission began an extended study and evalua-
tion of these issues and proposals regarding them.®* The Commission compiled its record
through two principal mechanisms: comments from the public and hearings.®®

The Commission requested comment from the public on the issues it selected, including
specific questions about the U.S. antitrust laws and whether change was advisable to any
of them.®¢ Although the majority of comments were provided to the Commission in 2005—
during the Commission’s major study period—members of the public continued to submit
comments throughout the entire period of the Commission’s work. Overall, the Commission
received 192 comments from 126 persons or organizations.®”

Between June 2005 and October 2006, the Commission held 18 hearings over 13 days,
with testimony by 120 witnesses, generating almost 2500 pages of transcripts.®® Witnesses
were selected to provide a balance and diversity of views. The public was invited to, and did,
comment on issues addressed in the hearings.®® All hearings were open to the public.

c. Deliberations on Possible Recommendations and Report Drafting

Commission deliberations on the recommendations in this Report occurred between
May 2006 and February 2007. Overall, the Commission met to deliberate on eleven days.
All deliberations of the Commission were held in public. Documents prepared by staff to
assist the Commissioners in their deliberations were made available to the public in
advance of the meetings and at the meetings themselves. The Report was drafted to
explain the recommendations agreed to by a majority of Commissioners, and reflects the
views of the Commissioners supporting each recommendation.
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2. RECOMMENDATIONS

The charge to this Commission has been to study, evaluate, and make recommendations
for the antitrust landscape as it now exists, much changed from earlier years. The current
antitrust panorama, of course, covers a broad array of issues; to study all of the possible
issues would be neither efficient nor desirable. To use its resources most productively, the
Commission chose to focus on four primary areas: substantive standards of antitrust law;
enforcement institutions and processes; civil and criminal remedies; and statutory and other
exceptions to competition (such as immunities and exemptions from the antitrust laws). The
Chapters that address these issues are briefly described below.

Chapter | addresses certain aspects of substantive antitrust law. Chapter I.A reviews
changes in antitrust law in recent decades and discusses antitrust analysis in industries
in which innovation, intellectual property, and technological change are central features (the
“new economy”). Chapters I.B and |.C assess two areas of antitrust analysis—mergers and
exclusionary conduct—in greater depth. Finally, in light of the importance of intellectual prop-
erty to competition in a high-technology economy, Chapter |.D briefly discusses how the oper-
ation of patent law can affect competition.

Chapter Il discusses enforcement institutions and processes. Chapter Il.A deals with the
two federal antitrust agencies, the Antitrust Division of the Department of Justice and the
Federal Trade Commission, and Chapter II.B addresses issues surrounding these agencies’
implementation and enforcement of the Hart-Scott-Rodino Act’s pre-merger notification
process. Chapter Il.C discusses antitrust enforcement at the state level, while Chapter 11.D
addresses international antitrust enforcement.

Chapter Il addresses civil and criminal antitrust remedies. Chapter Ill.A discusses the
monetary remedies available to private parties, such as treble damages, as well as liabili-
ty rules. Issues related to indirect purchaser litigation are assessed in Chapter III.B. Chapter
[11.C examines civil remedies available to the federal government, and Chapter IIl.D discusses
criminal remedies that the government may obtain.

Finally, Chapter IV evaluates statutes and particular doctrines that provide exceptions to
free-market competition. Chapter IV.A addresses the Robinson-Patman Act. Chapter IV.B dis-
cusses statutory immunities and exemptions from antitrust law, regulated industries, and
the state action doctrine.

The following are recommendations agreed to by a majority of the Commission. Dissenting
votes are identified in the text of the Report and, in some instances, are discussed in sep-
arate statements of Commissioners.
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Chapter I: Substantive Standards of Antitrust Law

A. Antitrust Law and the “New Economy”

1. There is no need to revise the antitrust laws to apply different rules to industries
in which innovation, intellectual property, and technological change are central
features.

2. In industries in which innovation, intellectual property, and technological change
are central features, just as in other industries, antitrust enforcers should carefully
consider market dynamics in assessing competitive effects and should ensure
proper attention to economic and other characteristics of particular industries
that may, depending on the facts at issue, have an important bearing on a valid
antitrust analysis.

B. Substantive Merger Law

3. No statutory change is recommended with respect to Section 7 of the
Clayton Act.

3a. There is a general consensus that, while there may be disagreement over
specific merger decisions, and U.S. merger policy would benefit from
continued empirical research and examination, the basic framework for
analyzing mergers followed by the U.S. enforcement agencies and
courts is sound.

3b. The Commission was not presented with substantial evidence that current
U.S. merger policy is materially hampering the ability of companies to
operate efficiently or to compete in global markets.

4. No substantial changes to merger enforcement policy are necessary to account
for industries in which innovation, intellectual property, and technological
change are central features.

4a. Current law, including the Merger Guidelines, as well as merger policy
developed by the agencies and courts, is sufficiently flexible to address
features in such industries.
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10.

. The Federal Trade Commission and the Antitrust Division of the Department of

Justice should ensure that merger enforcement policy is appropriately sensitive
to the needs of companies to innovate and obtain the scope and scale needed
to compete effectively in domestic and global markets, while continuing to
protect the interests of U.S. consumers.

The Federal Trade Commission and the Antitrust Division of the Department of
Justice should give substantial weight to evidence demonstrating that a merger
will enhance efficiency.

. The Federal Trade Commission and the Antitrust Division of the Department of

Justice should increase the weight they give to certain types of efficiencies.

For example, the agencies and courts should give greater credit for certain
fixed-cost efficiencies, such as research and development expenses, in dynamic,
innovation-driven industries where marginal costs are low relative to typical
prices.

. The Federal Trade Commission and the Antitrust Division of the Department of

Justice should give substantial weight to evidence demonstrating that a merger
will enhance consumer welfare by enabling the companies to increase innovation.

. The agencies should be flexible in adjusting the two-year time horizon for entry,

where appropriate, to account for innovation that may change competitive
conditions.

The Federal Trade Commission and the Antitrust Division of the Department of
Justice should seek to heighten understanding of the basis for U.S. merger
enforcement policy. U.S. merger enforcement policy would benefit from further
study of the economic foundations of merger policy and agency enforcement
activity.

10a. The Federal Trade Commission and the Antitrust Division of the Department
of Justice should conduct or commission further study of the relationship
between concentration, as well as other market characteristics, and market
performance to provide a better basis for assessing the efficacy of current
merger policy.

10b. The Federal Trade Commission and the Antitrust Division of the Department
of Justice should increase their use of retrospective studies of merger
enforcement decisions to assist in determining the efficacy of merger
policy.
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11. The Federal Trade Commission and the Antitrust Division of the Department of
Justice should work toward increasing transparency through a variety of means.

11a. The agencies should issue “closing statements,” when appropriate, to
explain the reasons for taking no enforcement action, in order to enhance
public understanding of the agencies’ merger enforcement policy.

11b. The agencies should increase transparency by periodically reporting
statistics on merger enforcement efforts, including such information as
was reported by the Federal Trade Commission in its 2004 Horizontal
Merger Investigation Data, as well as determinative factors in deciding
not to challenge close transactions. These reports should emanate from
more frequent, periodic internal reviews of data relating to the merger
enforcement activity of the Federal Trade Commission and the Antitrust
Division of the Department of Justice. To facilitate and ensure the high
quality of such reviews and reports, the Federal Trade Commission and
the Antitrust Division of the Department of Justice should undertake
efforts to coordinate and harmonize their internal collection and
maintenance of data.

11c. The agencies should update the Merger Guidelines to explain more
extensively how they evaluate the potential impact of a merger
oh innovation.

11d. The agencies should update the Merger Guidelines to include an
explanation of how the agencies evaluate non-horizontal mergers.

C. Exclusionary Conduct

12. In general, standards for applying Section 2 of the Sherman Act’s broad
proscription against anticompetitive conduct should be clear and predictable
in application, administrable, and designed to minimize overdeterrence and
underdeterrence, both of which impair consumer welfare.

11
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13.

14.

15.

16.

17.

18.

19.

Congress should not amend Section 2 of the Sherman Act. Standards currently
employed by U.S. courts for determining whether single-firm conduct is unlawfully
exclusionary are generally appropriate. Although it is possible to disagree with the
decisions in particular cases, in general the courts have appropriately recognized
that vigorous competition, the aggressive pursuit of business objectives, and the
realization of efficiencies not available to competitors are generally not improper,
even for a “dominant” firm and even where competitors might be disadvantaged.

Additional clarity and improvement are best achieved through the continued
evolution of the law in the courts. Public discourse and continued research will
also aid in the development of consensus in the courts regarding the proper legal
standards to evaluate the likely competitive effects of bundling and unilateral
refusals to deal with a rival in the same market.

Additional clarity and improvement in Sherman Act Section 2 legal standards
are desirable, particularly with respect to areas where there is currently a lack
of clear and consistent standards, such as bundling and whether and in what
circumstances (if any) a monopolist has a duty to deal with rivals.

The lack of clear standards regarding bundling, as reflected in LePage’s v. 3M,
may discourage conduct that is procompetitive or competitively neutral and
thus may actually harm consumer welfare.

Courts should adopt a three-part test to determine whether bundled discounts or
rebates violate Section 2 of the Sherman Act. To prove a violation of Section 2,

a plaintiff should be required to show each one of the following elements (as well
as other elements of a Section 2 claim): (1) after allocating all discounts and
rebates attributable to the entire bundle of products to the competitive product,
the defendant sold the competitive product below its incremental cost for the
competitive product; (2) the defendant is likely to recoup these short-term losses;
and (3) the bundled discount or rebate program has had or is likely to have an
adverse effect on competition.

In general, firms have no duty to deal with a rival in the same market.

Market power should not be presumed from a patent, copyright, or trademark
in antitrust tying cases.
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D. Antitrust and Patents

20. Joint negotiations with intellectual property owners by members of a standard-
setting organization with respect to royalties prior to the establishment of the
standard, without more, should be evaluated under the rule of reason.

21. Congress should seriously consider recommendations in the Federal Trade
Commission and National Academy of Sciences reports with the goal of
encouraging innovation and at the same time avoiding abuse of the patent
system that, on balance, will likely deter innovation and unreasonably
restrain competition. In particular:

21a. Congress should seriously consider the Federal Trade Commission and
National Academy of Sciences recommendations targeted at ensuring the
quality of patents.

21b. Congress should ensure that the Patent and Trademark Office is adequately
equipped to handle the burden of reviewing patent applications with due
care and attention within a reasonable time period.

21c. The courts and the Patent and Trademark Office should avoid an overly lax
application of the obviousness standard that allows patents on obvious
subject matter and thus harms competition and innovation.

Chapter Il: Enforcement Institutions and Processes

A. Dual Federal Enforcement

22. The Federal Trade Commission and the Antitrust Division of the Department of
Justice should develop and implement a new merger clearance agreement based
on the principles in the 2002 Clearance Agreement between the agencies, with
the goal of clearing all proposed transactions to one agency or the other within
a short period of time. To this end, the appropriate congressional committees
should encourage both antitrust agencies to reach a new agreement, and the
agencies should consult with these committees in developing the new agreement.




14

ANTITRUST MODERNIZATION COMMISSION

23.

24,

25.

26.

To ensure prompt clearance of all transactions reported under the Hart-Scott-
Rodino Act, Congress should enact legislation to require the Federal Trade
Commission and the Antitrust Division of the Department of Justice to clear all
mergers reported under the Hart-Scott-Rodino Act (for which clearance is sought)
to one of the agencies within a short period of time (for example, no more than
nine calendar days) after the filing of the pre-merger notification.

The Federal Trade Commission should adopt a policy that when it seeks injunctive
relief in Hart-Scott-Rodino Act merger cases in federal court, it will seek both
preliminary and permanent injunctive relief, and will seek to consolidate

those proceedings so long as it is able to reach agreement on an appropriate
scheduling order with the merging parties.

Congress should amend Section 13(b) of the Federal Trade Commission Act to
prohibit the Federal Trade Commission from pursuing administrative litigation
in Hart-Scott-Rodino Act merger cases.

Congress should ensure that the same standard for the grant of a preliminary
injunction applies to both the Federal Trade Commission and the Antitrust
Division of the Department of Justice by amending Section 13(b) of the Federal
Trade Commission Act to specify that, when the Federal Trade Commission seeks
a preliminary injunction in a Hart-Scott-Rodino Act merger case, the Federal
Trade Commission is subject to the same standard for the grant of a preliminary
injunction as the Antitrust Division of the Department of Justice.

B. The Hart-Scott-Rodino Act Pre-Merger Review Process

27.

28.

29.

No changes are recommended to the initial filing requirements under the
Hart-Scott-Rodino Act.

Congress should de-link funding for the Federal Trade Commission and the
Antitrust Division of the Department of Justice from Hart-Scott-Rodino Act
filing fee revenues.

The Federal Trade Commission and the Antitrust Division of the Department of
Justice should continue to pursue reforms of the Hart-Scott-Rodino Act merger
review process to reduce the burdens imposed on merging parties by second
requests.
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30.

31.

The Federal Trade Commission and the Antitrust Division of the Department of
Justice should systematically collect and record information regarding the costs
and burdens imposed on merging parties by the Hart-Scott-Rodino Act process,
to improve the ability of the agencies to identify ways to reduce those costs
and burdens and enable Congress to perform appropriate oversight regarding
enforcement of the Hart-Scott-Rodino Act.

The agencies should evaluate and consider implementing several specific reforms
to the second request process.

31a. The agencies should adopt tiered limits on the number of custodians whose
files must be searched pursuant to a second request.

31b. The agencies should in all cases inform the merging parties of the
competitive concerns that led to a second request.

31c. To enable merging companies to understand the bases for and respond
to any agency concern, the agencies should inform the parties of the
theoretical and empirical bases for the agencies’ economic analysis and
facilitate dialogue including the agency economists.

31d. The agencies should reduce the burden of translating foreign-language
documents.

31e. The agencies should reduce the burden of requests for data not kept in
the normal course of business by the parties.

C. State Enforcement of Antitrust Laws

32.

S

34.

35.

No statutory change is recommended to the current role of the states in
non-merger civil antitrust enforcement.

State non-merger enforcement should focus primarily on matters involving
localized conduct or competitive effects.

No statutory change is recommended to the current roles of federal and state
antitrust enforcement agencies with respect to reviewing mergers.

Federal and state antitrust enforcers are encouraged to coordinate their activities
and to seek to avoid subjecting companies to multiple, and possibly inconsistent,
proceedings.

15
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36. Federal and state antitrust enforcers should consider the following actions
to achieve further coordination and cooperation and thereby improve the
consistency and predictability of outcomes in merger investigations.

36a. The states and federal antitrust agencies should work to harmonize their
application of substantive antitrust law, particularly with respect to
mergers.

36b. Through state and federal coordination efforts, data requests should be
consistent across enforcers to the maximum extent possible.

36¢. The state antitrust agencies should work to adopt a model confidentiality
statute with the goal of eliminating inconsistencies among state
confidentiality agreements.

D. International Antitrust Enforcement

37. The Federal Trade Commission and the Antitrust Division of the Department
of Justice should, to the extent possible, pursue procedural and substantive
convergence on sound principles of competition law.

38. As a matter of priority, the Federal Trade Commission and the Antitrust Division of
the Department of Justice should study and report to Congress promptly on the
possibility of developing a centralized international pre-merger notification system
that would ease the burden on companies engaged in cross-border transactions.

39. Congress should amend the International Antitrust Enforcement Assistance Act
to clarify that it does not require that Antitrust Mutual Assistance Agreements
include a provision allowing the non-antitrust use of information obtained
pursuant to an AMAA.

40. Congress should provide budgetary authority, as well as appropriations, directly
to the Federal Trade Commission and the Antitrust Division of the Department
of Justice to provide international antitrust technical assistance.
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41.

42,

The United States should pursue bilateral and multilateral antitrust cooperation
agreements that incorporate comity principles with more of its trading partners
and make greater use of the comity provisions in existing cooperation
agreements.

41a. Cooperation agreements should explicitly recognize the importance of
promoting global trade, investment, and consumer welfare, and the
impediment that inconsistent or conflicting antitrust enforcement poses.
Existing agreements should be amended to add appropriate language.

41b. Cooperation agreements should incorporate several principles of
negative and positive comity relating to circumstances when deference is
appropriate, the harmonization of remedies, consultation and cooperation,
and “benchmarking reviews.”

As a general principle, purchases made outside the United States from a seller
outside the United States should not be deemed to give rise to the requisite
effects under the Foreigh Trade Antitrust Improvements Act.

Chapter Ill: Civil and Criminal Remedies

A. Private Monetary Remedies and Liability Rules

43.

44,

45,

No change is recommended to the statute providing for treble damages in
antitrust cases.

No change is recommended to the statute that provides for prejudgment
interest in antitrust cases; prejudgment interest should be available only in
the circumstances currently specified in the statute.

No change is recommended to the statute providing for attorneys’ fees for
successful antitrust plaintiffs. In considering an award of attorneys’ fees, courts
should consider whether, among other factors, the principal development of
the underlying evidence was in a government investigation.

17
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46. Congress should enact a statute applicable to all antitrust cases involving
joint and several liability that would permit non-settling defendants to obtain
reduction of the plaintiffs’ claims by the amount of the settlement(s) or the
allocated share(s) of liability of the settling defendant(s), whichever is greater.
The recommended statute should also allow claims for contribution among
non-settling defendants.

B. Indirect Purchaser Litigation

47. Direct and indirect purchaser litigation would be more efficient and more fair if it
took place in one federal court for all purposes, including trial, and did not result
in duplicative recoveries, denial of recoveries to persons who suffered injury, and
windfall recoveries to persons who did not suffer injury. To facilitate this, Congress
should enact a comprehensive statute with the following elements:

® Overrule lllinois Brick and Hanover Shoe to the extent necessary to allow
both direct and indirect purchasers to sue to recover for actual damages from
violations of federal antitrust law. Damages in such actions could not exceed
the overcharges (trebled) incurred by direct purchasers. Damages should be
apportioned among all purchaser plaintiffs—both direct and indirect—in full
satisfaction of their claims in accordance with the evidence as to the extent
of the actual damages they suffered.

© Allow removal of indirect purchaser actions brought under state antitrust law
to federal court to the full extent permitted under Article Ill.

® Allow consolidation of all direct and indirect purchaser actions in a single
federal forum for both pre-trial and trial proceedings.

® Allow for certification of classes of direct purchasers, consistent with current
practice, without regard to whether the injury alleged was passed on to
customers of the direct purchasers.

C. Government Civil Monetary Remedies

48. There is no need to give the antitrust agencies expanded authority to seek civil
fines.
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49. There is no need to clarify, expand, or limit the agencies’ authority to seek

monetary equitable relief. The Commission endorses the Federal Trade
Commission’s policy governing its use of monetary equitable remedies in
competition cases.

D. Criminal Remedies

50.

51.

52.

53.

54.

While no change to existing law is recommended, the Antitrust Divsion of the
Department of Justice should continue to limit its criminal enforcement activity to
“naked” price-fixing, bid-rigging, and market or customer allocation agreements
among competitors, which inevitably harm consumers.

No change should be made to the current maximum Sherman Act fine of $100
million or the applicability of 18 U.S.C. § 3571(d), the alternative fines statute,
to Sherman Act offenses. Questions regarding application of Section 3571(d)
to Sherman Act prosecutions should be resolved by the courts.

Congress should encourage the Sentencing Commission to reevaluate and explain
the rationale for using 20 percent of the volume of commerce affected as a proxy
for actual harm, including both the assumption of an average overcharge of

10 percent of the amount of commerce affected and the difficulty of proving

the actual gain or loss.

The Sentencing Commission should amend the Sentencing Guidelines to make
explicit that the 20 percent harm proxy (or any revised proxy)—used to calculate
the pecuniary gain or loss resulting from a violation—may be rebutted by proof
by a preponderance of the evidence that the actual amount of overcharge was
higher or lower, where the difference would materially change the base fine.

No change to the Sentencing Guidelines is needed to distinguish between
different types of antitrust crimes because the Guidelines already apply only to
“pbid-rigging, price-fixing, or market allocation agreements among competitors,’
and the Antitrust Division of the Department of Justice limits criminal
enforcement to such hard-core cartel activity as a matter of both historic

and current enforcement policy.

19
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Chapter IV: Government Exceptions to Free-Market
Competition

A. The Robinson-Patman Act

55. Congress should repeal the Robinson-Patman Act in its entirety.

B. Immunities and Exemptions, Regulated Industries, and the State Action Doctrine

56. Congress should not displace free-market competition absent extensive, careful
analysis and strong evidence that either (1) competition cannot achieve societal
goals that outweigh consumer welfare, or (2) a market failure requires the
regulation of prices, costs, and entry in place of competition.

Immunities and Exemptions

57. Statutory immunities from the antitrust laws should be disfavored. They should
be granted rarely, and only where, and for so long as, a clear case has been made
that the conduct in question would subject the actors to antitrust liability and is
necessary to satisfy a specific societal goal that trumps the benefit of a free
market to consumers and the U.S. economy in general.

58. In evaluating the need for existing or new immunities, Congress should consider
the following:

® Whether the conduct to which the immunity applies, or would apply, could
subject actors to antitrust liability;

® The likely adverse impact of the existing or proposed immunity on consumer
welfare; and

® Whether a particular societal goal trumps the goal of consumer welfare,
which is achieved through competition.
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59. The following steps are important to assist Congress in its consideration of
those factors:

Create a full public record on any existing or proposed immunity under
consideration by Congress.

Consult with the Federal Trade Commission and the Antitrust Division of the
Department of Justice about whether the conduct at issue could subject the
actors to antitrust liability and the likely competitive effects of the existing
or proposed immunity.

Require proponents of an immunity to submit evidence showing that consumer
welfare, achieved through competition, has less value than the goal promoted
by the immunity, and the immunity is the least restrictive means to achieve
that goal.

60. If Congress determines that a particular societal goal may trump the benefit of
a free market to consumers and the U.S. economy in general, Congress should
take the following steps:

Consider a limited form of immunity—for example, limiting the type of
conduct to which the immunity applies and limiting the extent of the immunity
(for example, a limit on damages to actual, rather than treble, damages).

Adopt a sunset provision pursuant to which the immunity or exemption would
terminate at the end of some period of time, unless specifically renewed.

Adopt a requirement that the Federal Trade Commission, in consultation
with the Antitrust Division of the Department of Justice, report to Congress,
before any vote on renewal, on whether the conduct at issue could subject
the actors to antitrust liability and the likely competitive effects of the
immunity proposed for renewal.

61. Courts should construe all immunities and exemptions from the antitrust laws
narrowly.
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Regulated Industries

62.

63.

64.

65.

66.

67.

68.

69.

Public policy should favor free-market competition over industry-specific
regulation of prices, costs, and entry. Such economic regulation should be
reserved for the relatively rare cases of market failure, such as the existence

of natural monopoly characteristics in certain segments of an industry, or where
economic regulation can address an important societal interest that competition
cannot address. In general, Congress should be skeptical of claims that economic
regulation can achieve an important societal interest that competition cannot
achieve.

When the government decides to adopt economic regulation, antitrust law
should continue to apply to the maximum extent possible, consistent with that
regulatory scheme. In particular, antitrust should apply wherever regulation
relies on the presence of competition or the operation of market forces to
achieve competitive goals.

Statutory regulatory regimes should clearly state whether and to what extent
Congress intended to displace the antitrust laws, if at all.

Courts should interpret savings clauses to give deference to the antitrust laws,
and ensure that congressional intent is advanced in such cases by giving the
antitrust laws full effect.

Courts should continue to apply current legal standards in determining when an
immunity from the antitrust laws should be implied, creating implied immunities
only when there is a clear repugnancy between the antitrust law and the
regulatory scheme at issue, as stated in cases such as National Gerimedical
Hospital and Gerontology Center v. Blue Cross of Kansas City.

Verizon Communications, Inc. v. Law Offices of Curtis V. Trinko LLP is best
understood only as a limit on refusal-to-deal claims under Section 2 of
the Sherman Act; it does not displace the role of the antitrust laws in
regulated industries.

Congress should evaluate whether the filed-rate doctrine should continue to apply
in regulated industries and consider whether to overrule it legislatively where the
regulatory agency no longer specifically reviews proposed rates.

Even in industries subject to economic regulation, the antitrust agencies generally
should have full merger enforcement authority under the Clayton Act.
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70.

71.

72.

73.

74.

For mergers in regulated industries, the relevant antitrust agency should perform
the competition analysis. The relevant regulatory authority should not re-do the
competition analysis of the antitrust agency.

The federal antitrust agencies and other regulatory agencies should consult on
the effects of regulation on competition.

The antitrust enforcement agencies and courts should take account of the
competitive characteristics of regulated industries, including the effects
of regulation.

Mergers in regulated industries should be subject to the requirements of the
Hart-Scott-Rodino Act, if they meet the tests for its applicability, or to an
equivalent pre-merger notification and investigation procedure, such as set
forth in the banking statutes, so that the relevant antitrust agency can conduct
a timely and well-informed review of the proposed merger.

Congress should periodically review all instances in which a regulatory agency
reviews proposed mergers or acquisitions under the agency’s “public interest”
standard to determine whether in fact such regulatory review is necessary.

® In its reevaluation, Congress should consider whether particular, identified
interests exist that an antitrust agency’s review of the proposed transaction’s
likely competitive effects under Section 7 of the Clayton Act would not
adequately protect. Such “particular, identified interests” would be interests
other than those consumers’ interests—such as lower prices, higher quality,
and desired product choices—served by maintaining competition.

The State Action Doctrine

75.

Congress should not codify the state action doctrine. Rather, the courts should
apply the state action doctrine more precisely and with greater attention to
both Supreme Court precedents and possible consumer harm from immunized
conduct.

23
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76.

7.

78.

79.

80.

The courts should not grant antitrust immunity under the state action doctrine
to entities that are not sovereign states unless (1) they are acting pursuant to a
clearly articulated state policy deliberately intended to displace competition in
the manner at issue, and (2) the state provides supervision sufficient to ensure
that the conduct is not the result of private actors pursuing their private
interests, rather than state policy.

As proposed in the FTC State Action Report, the courts should reaffirm a clear
articulation standard that focuses on two questions: (1) whether the conduct
at issue has been authorized by the state; and (2) whether the state has
deliberately adopted a policy to displace competition in the manner at issue.

The courts should adopt a flexible approach to the active supervision prong,
with different requirements based on the situation.

Where the effects of potentially immunized conduct are not predominantly
intrastate, courts should not apply the state action doctrine.

When government entities act as market participants, the courts should apply the
same test for application of the state action doctrine to them as the courts apply
to private parties seeking immunity under the state action doctrine.
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Chapter |
Substantive Standards Of Antitrust Law

In this Chapter the Commission discusses aspects of the current substantive standards of
antitrust law. Those standards should meet several criteria. The rules of antitrust must be
economically sound and flexible enough to accommodate new economic learning and
changes in the nature of competition. The rules also should be clear, predictable, and admin-
istrable, so that businesses can comply with them and courts can administer them.

Clarity, predictability, and administrability can be hard to maintain in a system that is flex-
ible enough to adapt to new economic learning and changing business environments. For
example, per se rules that deem specified conduct automatically illegal are clear, pre-
dictable, and administrable. Yet the courts, scholars, and antitrust practitioners have
reached consensus that—although appropriate in particular limited circumstances—per se
rules can all too often condemn business conduct that actually benefits, not harms, con-
sumers. As antitrust law has more fully incorporated economic learning into the substan-
tive rules of antitrust, the courts and the antitrust agencies have sought to develop revised
rules that combine economically sound principles and flexible analysis with clarity, pre-
dictability, and administrability.

This Chapter first reviews these developments and then discusses their application in
industries in which innovation, intellectual property, and technological change are central
features. Chapter I.A discusses general antitrust standards in light of the competitive
forces at work in the twenty-first century. Chapters I.B and I.C review two areas of antitrust
analysis—mergers and exclusionary conduct—in greater depth. Finally, Chapter I.D, in light
of the importance of intellectual property to competition in a high-technology economy,
briefly discusses how the operation of patent law can affect competition as well.
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Chapter I.A
Antitrust Law and the “New Economy”

1. INTRODUCTION

The term “new economy” can describe a diverse array of markets in which new information,
communication, and other technologies have produced significant changes in recent
decades. For purposes of this Report, the key question is whether antitrust analysis can
properly account for the economic characteristics of these markets. Those economic char-
acteristics include innovation, intellectual property, and technological change. As refer-
enced in this Report, the new economy includes those industries in which innovation, intel-
lectual property, and technological change are central features.

To assess how well antitrust law addresses competitive issues in such industries first
requires an understanding of the major changes in antitrust analysis in recent decades.
During this period a quiet transformation has strengthened the economic foundations of
antitrust and increased its flexibility. These changes have improved the likelihood of an accu-
rate assessment of competitive effects. In particular, the flexibility to account properly for
the efficiencies associated with business conduct means that antitrust analysis has become
less likely to condemn improperly business conduct that in fact benefits consumer welfare.

The Commission sought comment on and testimony about the application of antitrust
analysis in industries in which innovation, intellectual property, and technological change are
central features. Among other things, the Commission asked whether antitrust law encour-
aged a static analysis of dynamic industries or whether particular features of new econo-
my industries posed distinctive problems for antitrust analysis. The Commission also asked
whether antitrust law should use different benchmarks for market definition or market
power assessments in new economy industries because innovation-driven firms may need
to set prices above marginal costs to earn reasonable returns on their investments in inno-
vation.

Commenters and witnesses largely agree that antitrust analysis has sufficient grounding
in sound economic analysis, openness to new economic learning, and flexibility to enable
the courts and the antitrust agencies properly to assess competitive issues in new econo-
my industries. Most importantly, commenters noted, the economic principles on which
antitrust is based do not require revision for application to those industries. As one econ-
omist noted, basic economic principles do not become “outdated” simply because indus-
tries become highly dynamic.t
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The Commission agrees and makes the following recommendations.

1. There is no need to revise the antitrust laws to apply different rules to industries
in which innovation, intellectual property, and technological change are central
features.

2. In industries in which innovation, intellectual property, and technological change
are central features, just as in other industries, antitrust enforcers should carefully
consider market dynamics in assessing competitive effects and should ensure
proper attention to economic and other characteristics of particular industries
that may, depending on the facts at issue, have an important bearing on a valid
antitrust analysis.

The economic principles that guide antitrust law remain relevant to and appropriate for
the antitrust analysis of industries in which innovation, intellectual property, and techno-
logical change are central features. Antitrust analysis, as refined to incorporate new eco-
nomic learning, is sufficiently flexible to provide a sound competitive assessment in such
industries. This has improved the potential for a sound competitive assessment in all
industries, including those characterized by innovation, intellectual property, and techno-
logical change.

To be sure, not all agree with the results in particular cases. That antitrust has the prop-
er tools for an economically sound analysis of competitive effects does not mean that every-
one agrees on how to use those tools in particular cases or interpret the results of their
use. Nonetheless, the Commission concluded that current antitrust analysis is up to the task
of properly assessing the competitive effects of business conduct in new economy indus-
tries.

Just as in other industries, of course, antitrust enforcers evaluating business conduct in
new economy industries must ensure proper attention to particular market dynamics and
economic characteristics that may play a role in determining likely competitive effects.
Certain characteristics may arise more frequently in markets in which innovation, intellec-
tual property, and technological change are key factors than in some other industries.
These characteristics can include:

® very high rates of rapid innovation;

e falling average costs (on a product, not a firm-wide, basis) over a broad range of out-
put;

® relatively modest capital requirements;

® quick and frequent entry and exit;

® demand-side economies of scale;
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® switching costs; and
o first-mover advantages.

That one or more of these characteristics may be important in the context of a new econ-
omy industry, however, does not suggest that such characteristics never appear in other
industries or that all of the listed characteristics always appear in new economy industries.
Rather, the point is simply that proper antitrust analysis in all industries requires careful con-
sideration of economic characteristics of the industry, and the listed characteristics are ones
that may play important roles in industries in which innovation, intellectual property, and tech-
nological change are central features.

2. BACKGROUND

Antitrust law has gone through many changes. From the 1950s through the early 1970s,
antitrust law was expansively interpreted and broadly enforced. Plaintiffs frequently won, and
a wide variety of business practices were presumed to be illegal.?2 The bases for such expan-
sive interpretations was sometimes questionable, however. Courts, for example, in some
cases seemed more concerned about protecting competitors than consumers. Business
practices might be quickly condemned, seemingly on the basis of courts’ skepticism that
businesses would try to maximize profits by becoming more efficient, rather than by obtain-
ing greater market power.

These expansive interpretations of antitrust law precipitated a sea change, led by critics
who questioned the basic premises of antitrust law as it was then enforced. “In the 1960s
through the 1980s, [antitrust scholars generally associated with the University of Chicago]
explained how many market structures and practices that antitrust treated with hostility could
be beneficial.”® Around the same time, antitrust scholars generally associated with Harvard
advanced the concept that, in developing antitrust rules, courts and enforcers should keep
in mind institutional limits, so that “antitrust rules [do] not outrun the capabilities of imple-
menting institutions.”* In the 1980s, developments in economics continued to influence
antitrust thinking, with “‘post-Chicago’ economic literature argu[ing] that certain market
structures and types of collaborative activity are more likely to be anticompetitive than
Chicago School antitrust writers imagined.”®

All of these schools of thought “emphasize[] reliance on economic theory in the formu-
lation of antitrust rules.”® The reassessment of antitrust doctrine based on economic learn-
ing has resulted in significant improvements to antitrust law over the past thirty years. This
Section briefly reviews a few of the most important developments below. First, antitrust case
law integrated the related principles that antitrust protects competition, not competitors, and
it does so in order to ensure consumer welfare. Second, as new economic learning sug-
gested possible procompetitive explanations for conduct previously assumed to be anti-
competitive, the courts moved away from per se rules of automatic illegality toward a more
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flexible rule of reason analysis that would allow consideration of procompetitive explanations
of challenged business conduct. Finally, antitrust enforcers have recognized the importance
of intellectual property as a spur to innovation and have adopted policies that reflect a
greater sensitivity to the need to protect incentives to innovate.

A. Antitrust Protects Competition, Not Competitors,
and Should Ensure Consumer Welfare

During the 1960s and early 1970s antitrust decisions from the Supreme Court sometimes
seemed more directed to protecting small businesses than to protecting competition that
would benefit consumers through lower prices, improved quality, or innovation.” Indeed, in
some instances the Court “condemned conduct precisely because it reduced costs or gen-
erated more desirable products [for consumers].”® For example, in FTC v. Procter & Gamble
the Court affirmed that a merger was illegal because it created efficiencies its rivals could
not match.® Decisions such as this were criticized as likely to deprive consumers of lower
prices or other benefits from the increased competition that a more efficient merged firm
could provide.*®

Such decisions also were criticized for the absence of a coherent rule of law that could
explain them.'* On what basis should courts decide to disallow cost-saving, pro-consumer
transactions so that smaller, less efficient firms could be kept afloat? The Court’s premise
seemed to be that all markets should be made up of many small firms, staying as close
as possible to the economic ideal of “perfect competition.”*? “The Warren Court defined
‘competitive’ as a market containing many firms, the small ones having a ‘right’ to compete
with the bigger ones.”*® The underlying economic assumption was that a “certain [industry]
structure made certain types of conduct inevitable, so antitrust should be directed mainly
toward anticompetitive industry structures.”4

Developments in economic learning seriously undermined these premises and sent
antitrust law in a new direction. Economic research found procompetitive reasons to explain
highly concentrated markets—that is, that the most efficient firms were winning the com-
petitive struggle and thereby achieving high market shares.*® Some economists and lawyers
further contended that effective competition did not require dozens of little firms, but
instead could occur with relatively few firms in a market.¢ If effective competition could occur
without many small firms in a market, then courts did not need to interpret antitrust law to
protect small businesses at the expense of consumers.

In response to this and other advances in economic understanding, the Supreme Court
in 1977 stated without caveat that the “antitrust laws . . . were enacted for ‘the protection
of competition, not competitors.””*” The adoption of this principle represented a marked
change in the direction of antitrust law. There is now a better understanding that trade-offs
exist between the goals of consumer welfare and protecting small firms. To protect small
firms can mean a less efficient economy in which consumers must pay higher prices.
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Conversely, to allow firms to achieve economies of scale may harm small firms. “For exam-
ple, large scale production and distribution may reduce costs but also eliminate competi-
tive opportunities for small firms.”18

In 1979 the Supreme Court once again chose to interpret the antitrust law to protect con-
sumers, not small businesses, describing the Sherman Act as a “consumer welfare pre-
scription.”*® Other courts have adopted similar views.?° For the last few decades courts, agen-
cies, and antitrust practitioners have recognized consumer welfare as the unifying goal of
antitrust law.?* “Few people dispute that antitrust’s core mission is protecting consumers’
right to the low prices, innovation, and diverse production that competition promises.”??

B. Procompetitive Explanations May Exist for Much
Business Conduct, So Antitrust Law Should Avoid
Per Se Rules of Automatic lllegality

Over time, new economic learning has brought to the fore procompetitive explanations for
certain business practices previously condemned outright.2? Some have argued that many
practices reflect aggressive competition or innovation and “that nearly all vertical practices
[e.g., arrangements between manufacturers and distributors], price discrimination and most
strategic pricing, many patent practices, and business torts were rarely or never anticom-
petitive.”?* New anticompetitive theories have also emerged.?® Given the potential for either
procompetitive or anticompetitive explanations for business conduct, antitrust analysis
needed to move away from per se rules of automatic illegality.

In 1977 in Continental T.V., Inc. v. GTE Sylvania Inc., the Supreme Court relied on economic
reasoning to hold that territorial restraints on franchisees should be evaluated under the
rule of reason, rather than viewed as per se illegal.?® Territorial restraints forbid franchisee
retailers from selling the manufacturer’s products outside their agreed-upon locations,
which typically do not overlap with those of other franchisees. Although such restrictions
could reduce competition among franchisees of the same manufacturer (“intrabrand com-
petition”), the Court explained that they also could increase competition among different
manufacturers’ franchisees (“interbrand competition”).?’

“Economists have identified a number of ways in which manufacturers can use such
restrictions to compete more effectively against other manufacturers,” the Court stated.?
For example, such restrictions may be used to provide franchisees with sufficient incentives
to engage in promotional activities or to provide service and repair facilities for the manu-
facturer’s products. Franchisees might be reluctant to make such investments without ter-
ritorial restraints because they would worry that other franchisees of the same manufacturer
would “free ride” on their efforts to promote the manufacturer’'s brand, the Court pointed
out.?® In light of these potentially “redeeming virtues,” the rule of reason, not a per se rule
of automatic illegality, should be applied.*® Moreover, the Court directed, “departure from
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the rule of reason standard must be based upon demonstrable economic effect rather than
. . . upon formalistic line drawing.”3*

The Court’s decision in Sylvania marked a major turning point in antitrust law. After this
decision, “the Court systematically went about the task of dismantling many of the per se
rules it had created in the prior fifty years, and increasingly turned to modern economic the-
ory to inform its interpretation and application of the Sherman Act.”3? Indeed, only two years
later, in Broadcast Music, Inc. v. Columbia Broadcasting System, Inc., the Court refused to
apply a per se rule to circumstances in which alleged price-fixing among competitors pro-
vided substantial efficiencies that could not be obtained through other means.*® Defendants
were the American Society of Composers, Authors and Publishers (ASCAP) and Broadcast
Music, Inc. (BMI), both of which had thousands of composers as members. The composers
granted nonexclusive licenses to their compositions to ASCAP or BMI, which then created
blanket licenses authorizing the playing of millions of copyrighted musical compositions at
agreed-upon fees. Plaintiff CBS objected that the blanket licenses issued to television net-
works were per se illegal price-fixing. The Court described the critical question as “whether
the practice facially appears to be one that would always or almost always tend to restrict
competition and decrease output, and in what portion of the market, or instead one designed
to ‘increase economic efficiency and render markets more, rather than less, competitive.’”34
For several reasons, including a substantial lowering of costs through eliminating thousands
of individual transactions, the Court held the blanket licenses should be “subjected to a
more discriminating examination under the rule of reason.”*

Since Sylvania and BMI, the Supreme Court and lower courts have often looked to eco-
nomic learning to understand why firms may use particular business practices. Rule of rea-
son analysis allows this examination of potential efficiency rationales for challenged con-
duct. Although there are exceptions, of course,* the use of per se rules of automatic
illegality is now substantially reduced, replaced by a more discriminating analysis under the
rule of reason.

C. Antitrust Analysis Has Incorporated a More Sophisticated
Understanding of How Intellectual Property Can Benefit
Competition and Consumer Welfare

During much of the twentieth century, the courts, antitrust enforcers, and antitrust practi-
tioners viewed intellectual property with deep skepticism.®” Most assumed that a patent or
other intellectual property automatically created a monopoly,*® and Supreme Court cases fos-
tered that presumption.®® Antitrust enforcers attempted to restrict the use of intellectual
property so that competition would be protected.*® Over-zealous antitrust rules for the use
of patents reached a pinnacle when, in 1972, the Antitrust Division of the Department of
Justice (DOJ) issued the so-called “Nine No-Nos,” a list of nine patent licensing practices
the DOJ generally viewed as per se illegal.**
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The influence of economic learning about the competitive benefits of intellectual property
and the potential efficiencies of intellectual property licensing and other conduct reversed
this trend. In 1981 the Chief of the Intellectual Property Section of the Antitrust Division
explained that because patents increase the reward for research and development, inven-
tions are produced that otherwise would not have come about (or would not have come about
as quickly); in those cases, “the availability of a patent [serves] only to benefit competition—
to make additional or less expensive choices available to consumers.”*? In 1981 officials
from the DOJ renounced the Nine No-Nos.*® The 1995 Antitrust Guidelines for the Licensing
of Intellectual Property (DOJ/FTC IP Guidelines), issued jointly by the DOJ and the Federal
Trade Commission (FTC), take the view that “intellectual property licensing . . . is general-
ly procompetitive”** and should be examined under the rule of reason.*®

As part of this trend, Congress in 1988 amended the Patent Code to eliminate a pre-
sumption that a patent confers market power in the context of patent misuse.*® The antitrust
agencies expanded that concept to include copyrights and trade secrets, stating in the
DOJ/FTC IP Guidelines that the antitrust agencies “will not presume that a patent, copyright,
or trade secret necessarily confers market power upon its owner.”*” In 2006 the Supreme
Court recognized that “Congress, the antitrust enforcement agencies, and most economists
have all reached the conclusion that a patent does not necessarily confer market power upon
the patentee.” ® In light of this consensus, the Court reversed its prior holdings and held
that, in a tying case, “the mere fact that a tying product is patented does not support . . .
a presumption [of market power.]”4°

Over the course of recent decades, the courts and the antitrust agencies have thus moved
away from a presumption that intellectual property automatically creates a monopoly and
intellectual property arrangements are likely to harm competition. They now assess whether
particular intellectual property in fact confers market power and consider how business
arrangements involving intellectual property can benefit consumer welfare. This move has
opened antitrust analysis to a more economically sophisticated approach to intellectual prop-
erty issues, increasing the likelihood that antitrust will properly value the contribution of intel-
lectual property rights to innovation and competition.
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3. RECOMMENDATIONS AND FINDINGS

1. There is no need to revise the antitrust laws to apply different rules to industries
in which innovation, intellectual property, and technological change are central
features.

Current antitrust analysis has a sufficient grounding in economics and is sufficiently flex-
ible to reach appropriate conclusions in matters involving industries in which innovation, intel-
lectual property, and technological change are central features. Judge Richard A. Posner, for
example, has concluded that “antitrust doctrine is sufficiently supple, and sufficiently
informed by economic theory, to cope effectively with the distinctive-seeming antitrust prob-
lems that the new economy presents.”® Others agree, finding, for example, that “[w]hile the
new economy has a number of distinct characteristics, antitrust enforcement is sufficient-
ly flexible to account for the distinguishing features of the new economy and to preserve com-
petition when it benefits consumers.”s*

The fundamental economic principles that guide antitrust law remain relevant to and
appropriate for the antitrust analysis of new economy industries. Over the years, antitrust
analysis has been refined to incorporate useful aspects of new economic learning. This has
improved the potential for a proper competitive assessment in all industries, including those
characterized by innovation, intellectual property, and technological change.

Moreover, antitrust analysis, guided by valid economic principles, is sufficiently flexible
to provide a sound competitive assessment in such industries. Rule of reason analysis, for
example, can accommodate the assessment of a wide variety of factors, including likely pro-
competitive effects of challenged conduct. As discussed above, advances in economic
learning have persuaded courts to replace many per se rules of automatic illegality with a
more flexible analysis under the rule of reason.

Increased flexibility and improved economic understanding can be seen in the evaluation
of both joint and unilateral conduct under the Sherman Act, where courts have largely
turned away from the application of per se rules of automatic illegality and moved toward
rule of reason analysis. Likewise, the analysis of mergers has moved away from structural
presumptions that increased concentration will necessarily result in anticompetitive conduct,
toward a more complex analysis that incorporates predictions of competitive effects using
tools of modern economic analysis. Significantly, both rule of reason analysis and current
merger analysis require an evaluation of procompetitive efficiencies that may result from
firms’ agreements, unilateral conduct, or proposed transactions. This is a significant posi-
tive change from the typical antitrust analysis of thirty years ago.

In addition, as discussed above, the courts and the antitrust agencies in recent decades
have evidenced a greater appreciation of the importance of intellectual property in promoting
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innovation and, accordingly, the need to incorporate this recognition into a dynamic analy-
sis of competitive effects. Witnesses and commenters remarked there is an improved
understanding that antitrust law and patent law are complementary, with both seeking to
encourage innovation and competition.®2

Antitrust analysis can be properly applied in dynamic, innovation-driven industries.®?
Rapid technological progress and innovation are not new issues in antitrust law.>* One wit-
ness pointed out “innovation has been the driver of American economic growth since at least
the passage of the Sherman Act in 1890” and maintained “antitrust doctrine does not focus
on static analysis.”®® Yet another stated that “[a]ntitrust law is sufficiently flexible to take
innovation concerns into account, and today’s theories, which may be replaced over time,
need not be codified into the statute.”s®

Indeed, the evolution of antitrust law—both through case law and agency guidelines—has
shown that new or improved economic learning can be incorporated into antitrust analysis
as appropriate. Allowing the ongoing incorporation of economic learning into antitrust case
law and agency guidelines is preferable to attempts at legislative change to specify differ-
ent antitrust analyses for industries characterized by innovation, intellectual property, and
technological change. Industries that fall into those categories will keep changing over time;
attempts to define them would likely be difficult and impermanent at best. Furthermore, eco-
nomic learning continues to evolve, and antitrust law needs to be able to incorporate this
new learning as appropriate. It is important that antitrust develops through mechanisms,
such as case law development in the courts and agency guidelines, that allow ongoing
reassessments of existing law and economic principles relevant to antitrust analysis.

2. In industries in which innovation, intellectual property, and technological change
are central features, just as in other industries, antitrust enforcers should carefully
consider market dynamics in assessing competitive effects and should ensure
proper attention to economic and other characteristics of particular industries
that may, depending on the facts at issue, have an important bearing on a valid
antitrust analysis.

Antitrust analysis in all industries requires careful assessments of each industry’s mar-
ket dynamics and economic characteristics. To take proper account of market dynamics,
antitrust analysis should carefully consider the incentives and obstacles that firms seeking
to develop and commercialize new technologies may face.%” Antitrust enforcers should
“explicitly recognize that market conditions, business strategies, and industry structure can
be highly dynamic.”®®

Innovation provides a significant share of the consumer benefits associated with com-
petition, particularly in the most dynamic industries.®® New and improved products and serv-
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ices, as well as new business methods and production processes, are created through inno-
vation.®® To improve the application of antitrust in new economy industries, antitrust
enforcers should give further consideration to efficiencies that lead to more rapid or
enhanced innovation.®* The potential benefits to consumer welfare from such efficiencies
are great, thus warranting careful assessments of the potential for certain business con-
duct to create more rapid or enhanced innovation.

“[A] proper market-power inquiry in new economy industries must include a serious
analysis of the vigor of dynamic competition” that looks beyond current sales figures.®? To
account properly for dynamic effects, antitrust enforcers must recognize that current mar-
ket shares may overstate or understate likely future competitive significance. The Supreme
Court identified this issue thirty years ago in United States v. General Dynamics, a merger
case in which a coal company’s share of uncommitted coal reserves was a better indicator
of its likely ability to compete for future supply contracts than its historical market share.®®

Analogous examples can be found in new economy industries, in which there may be
“sequences of races to develop a new product or . . . to replace an existing product through
drastic innovation.”®* For example, if a firm has failed recently to introduce new and improved
products comparable to rivals’ new offerings, and has no plans to do so, its likely future com-
petitive significance may be far less than would be indicated by its historical market share.®®
A recent entrant with a promising new product, on the other hand, may have greater likely
future competitive significance than its current low market share might suggest.c®

Intellectual property may be critical to future innovation in an industry, so it is also
important “to examine ownership of and investment in relevant intellectual property—
which may involve technologies not currently in commercial use.”® If, for example, the cur-
rent leader “owns all intellectual property necessary for radical innovation, dynamic com-
petition will not be effective.”®® If a firm with a low market share holds an intellectual
property asset essential for future product development, that firm’s likely future competi-
tive significance may be far greater than that of a current market leader that has no prom-
ising new products or intellectual property assets in the pipeline.®®

Antitrust analysis also must recognize that a price above marginal cost, by itself, does
not necessarily suggest that a firm has market power that should be relevant in an antitrust
matter or is operating anticompetitively in a relevant antitrust market.” Particularly in inno-
vative industries, such as those in which intellectual property assets are key, firms may have
large, up-front fixed costs for research and development, and relatively small marginal
costs of production.™ In pharmaceuticals, for example, a drug that costs millions of dollars
to research, develop, and put through clinical testing may cost only a few cents per pill to
produce.” Over the long run, the pharmaceutical company must set a competitive price that
will cover its up-front fixed costs, including a risk-adjusted cost of capital.” Firms in inno-
vative industries also must cover the costs of innovation failures, such as drug products that
fail before or during clinical testing.”™
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For these reasons, firms with low marginal costs but large fixed costs, for research and
development and other innovative activity, for instance, often need to price significantly above
marginal costs simply to earn a competitive return in the long run. “This basic economic
observation is not new, either in practice or in theory: it holds in any industry with large fixed
costs, from railroads to microprocessors, from newspapers to computer software.””

A number of industries in which innovation, intellectual property, and technological
change are central features also have one or more of the characteristics described briefly
below. Depending on the facts at issue, such characteristics may have an important bear-
ing on a proper antitrust analysis.

Very high rates of rapid innovation. One critical feature of new economy industries is inno-
vation competition.”® Competitive pressure to get new products or services to market ahead
of one’s competitors can lead to short product life cycles,” with new products replacing the
old every few months instead of years. In addition, in some industries, “[s]Juccessful incum-
bents . . . are constrained primarily . . . by the threat that another firm will come up with a
drastic innovation that causes demand for the incumbent’s product to collapse.”” Threats
of drastic innovations may “force new-economy firms to invest heavily in R&D and to bring
out new versions of their products—including versions that lead to the demise of their old
versions.”™®

Relatively modest capital requirements. Some new economy industries do not require
entrants to incur substantial sunk costs. Depending on the circumstances, some software
markets, for example, may require only modest capital investments for entry. Ease of entry
is relevant to assessment of whether a firm has or could obtain market power.

Quick and frequent entry and exit. In industries with relatively modest capital requirements
entry and exit may be quick and frequent. Start-up software enterprises, for instance, par-
ticularly during the 1990s, were frequently born only to die while very young.t® The extent
to which quick and frequent entry and exit characterize an industry also will be relevant to
whether a firm in such an industry could possess durable market power.

Falling average costs (on a product, not a firm, basis) over a broad range of output.
Economies of scale over a wide range of output are typical of industries with “large fixed
costs (most of which are sunk R&D expenditures) and low marginal costs.”®* New entrants
may not be able to duplicate these economies of scale and therefore may not be able to
constrain incumbent firms.#2

Demand-side economies of scale. “Economies of scale in consumption describe the sit-
uation in which the larger the firm’s output is, up to some point, the more valuable that out-
put is to its customers.”®® Examples include telephones and other interactive services, such
as email and online auctions.® Computer programs also “tend to be more valuable the more
people use them because training, support by information-technology personnel, and stan-
dardization of equipment and procedures are facilitated.”®® The presence of demand-side
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economies of scale can have a variety of implications for antitrust analysis, including that
common standards typically are necessary to benefit from such economies.

Switching costs. In industries with demand-side economies of scale consumers may
need to incur costs to switch from one competitor to another. Such switching costs may deter
customers from moving from an incumbent to a new entrant and thus cause entrants to be
an ineffective competitive constraint.®

First-mover advantages. “There is often a substantial advantage to being the first in a high-
tech industry to develop and introduce a new product or the first to gain a significant mar-
ket presence.”®” This advantage can arise, for instance, because the first to market can
quickly take advantage of demand-side economies of scale or gain a head-start on moving
down the learning curve for making the new product.® Whatever the source of a first-mover
advantage in a particular industry, its effect is to encourage fierce competition by firms to
be the first to market. Antitrust analysis should take into account such competitive incen-
tives.

In sum, antitrust law has sufficient grounding in economic learning and flexibility to pro-
vide appropriate analyses of competitive issues in new economy industries. Developments
in antitrust law in recent decades have made this possible. To tether antitrust law to the
goal of consumer welfare, achieved through free-market competition, with an analysis based
on economic learning, has benefited consumers and produced more consistency and pre-
dictability in antitrust doctrine.
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Chapter I.B
Substantive Merger Law

1. INTRODUCTION

Section 7 of the Clayton Act, enacted in 1914 and amended in 1950, prohibits mergers or
acquisitions where “the effect of such acquisition may be substantially to lessen competi-
tion, or to tend to create a monopoly” in a relevant market.* Both the substance and the
procedures of antitrust merger enforcement have changed significantly in recent decades.
These changes are to some extent interrelated.

Before 1976, antitrust challenges typically occurred after a merger already had been con-
summated; such challenges sometimes took years to litigate. In cases where a court ulti-
mately ruled the merger illegal and ordered the merged firm to divest the acquired assets,
it was sometimes difficult to recreate a competitively viable firm—that is, to “unscramble
the eggs”—and effectively restore lost competition.

Passage of the Hart-Scott-Rodino Antitrust Improvements Act in 1976 (HSR Act) changed
this dynamic.? The HSR Act requires firms that propose mergers or acquisitions of a certain
size to notify the antitrust agencies and to adhere to certain waiting periods before con-
summating the proposed transaction.® The HSR Act enables the agencies to obtain docu-
ments and other information to assess whether to challenge the proposed transaction. Either
the agencies can sue to block the entire transaction, or they can seek the divestiture of
assets in order to resolve competitive concerns while allowing the overall transaction to pro-
ceed. In practice, merging companies most often consent to relief sought by the agencies
in order to avoid time-consuming litigation that would delay closing the transaction and the
realization of related efficiencies.

As a result, there have been fewer litigated merger cases interpreting application of the
antitrust laws to mergers and acquisitions and greater reliance on agency enforcement guide-
lines and other guidance explaining how the agencies assess mergers and exercise their
prosecutorial discretion. This development has made merger enforcement more predictable,
due to the issuance of agency guidelines and other guidance and the fact that the enforce-
ment agencies systematically review a greater number of transactions than was the case
prior to enactment of the HSR Act. Such expanded review has led to the development of sub-
stantial expertise within the agencies. Agency guidelines have served as both a source of
guidance to business and a mechanism through which advances in economic learning have
been integrated into substantive merger analysis. At the same time, the paucity of litigat-
ed court cases has made the merger review process much more administrative in nature.

Over time, the antitrust agencies and courts have moved away from the stringent enforce-
ment standards that prevailed during the 1950s and 1960s, when mergers resulting in a
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merged firm’s market share as small as 5 percent had sometimes been found unlawful.*
The agencies’ promulgation of guidelines for merger analysis played an important role in this
process. In 1968 Assistant Attorney General Donald Turner “used the first merger guidelines
to bring rigor and transparency to the merger review process.”® In 1982, and again in 1984,
Assistant Attorney General William Baxter further advanced merger analysis with new guide-
lines outlining specific issues that must be addressed to answer the critical question of
whether a merger would tend to “create or enhance market power or . . . facilitate its exer-
cise.”® The antitrust agencies have jointly updated these guidelines two more times: first in
1992, when the agencies revised the guidelines to clarify their analysis of competitive effects,
and most recently in 1997, when they added a section specifically addressing efficiencies.
The courts have played significant roles in interpreting and applying these guidelines.”

The Commission’s review and study of current merger enforcement standards revealed
a general consensus that the framework for analyzing mergers used by the antitrust agen-
cies and the courts is basically sound. Most agree that current law, including as interpret-
ed and applied under the agencies’ merger guidelines, is sufficiently grounded in econom-
ic learning and has sufficient flexibility to analyze properly the competitive issues that can
arise in industries in which innovation, intellectual property, and technological change are
central features.

Nonetheless, room for improvement exists. The Commission has agreed on recommen-
dations that the agencies give substantial weight to certain factors in merger analysis, par-
ticularly with respect to efficiencies related to innovation; that the agencies further study
the bases for merger enforcement policy; and that the agencies increase the transparency
of merger review through a variety of means. The Commission makes the following recom-
mendations.

3. No statutory change is recommended with respect to Section 7 of the Clayton
Act.

3a. There is a general consensus that, while there may be disagreement over
specific merger decisions, and U.S. merger policy would benefit from contin-
ued empirical research and examination, the basic framework for analyzing
mergers followed by the U.S. enforcement agencies and courts is sound.*

3b. The Commission was not presented with substantial evidence that current
U.S. merger policy is materially hampering the ability of companies to
operate efficiently or to compete in global markets.t

* Commissioner Kempf does not join this recommendation.

T Commissioner Kempf does not join this recommendation.

Commissioner Garza joins this recommendation with qualifications.
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4. No substantial changes to merger enforcement policy are necessary to account
for industries in which innovation, intellectual property, and technological change
are central features.*

4a. Current law, including the Merger Guidelines, as well as merger policy
developed by the agencies and courts, is sufficiently flexible to address
features in such industries.t

5. The Federal Trade Commission and the Antitrust Division of the Department of
Justice should ensure that merger enforcement policy is appropriately sensitive to
the needs of companies to innovate and obtain the scope and scale needed to
compete effectively in domestic and global markets, while continuing to protect
the interests of U.S. consumers.

6. The Federal Trade Commission and the Antitrust Division of the Department of
Justice should give substantial weight to evidence demonstrating that a merger
will enhance efficiency.

7. The Federal Trade Commission and the Antitrust Division of the Department of
Justice should increase the weight they give to certain types of efficiencies.
For example, the agencies and courts should give greater credit for certain
fixed-cost efficiencies, such as research and development expenses, in dynamic,
innovation-driven industries where marginal costs are low relative to typical
prices.

8. The Federal Trade Commission and the Antitrust Division of the Department of
Justice should give substantial weight to evidence demonstrating that a merger
will enhance consumer welfare by enabling the companies to increase innovation.

9. The agencies should be flexible in adjusting the two-year time horizon for entry,
where appropriate, to account for innovation that may change competitive
conditions.

* Commissioner Delrahim does not join this recommendation.

T Commissioner Kempf does not join this recommendation.

Commissioner Garza joins this recommendation with qualifications.
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10. The Federal Trade Commission and the Antitrust Division of the Department
of Justice should seek to heighten understanding of the basis for U.S. merger

11.

enforcement policy. U.S. merger enforcement policy would benefit from further

study of the economic foundations of merger policy and agency enforcement

activity.

10a. The Federal Trade Commission and the Antitrust Division of the Department

10b.

of Justice should conduct or commission further study of the relationship
between concentration, as well as other market characteristics, and market
performance to provide a better basis for assessing the efficacy of current
merger policy.

The Federal Trade Commission and the Antitrust Division of the Department
of Justice should increase their use of retrospective studies of merger
enforcement decisions to assist in determining the efficacy of merger policy.

The Federal Trade Commission and the Antitrust Division of the Department of

Justice should work toward increasing transparency through a variety of means.

11a.

11b.

The agencies should issue “closing statements,” when appropriate, to explain
the reasons for taking no enforcement action, in order to enhance public
understanding of the agencies’ merger enforcement policy.

The agencies should increase transparency by periodically reporting
statistics on merger enforcement efforts, including such information as
was reported by the Federal Trade Commission in its 2004 Horizontal
Merger Investigation Data, as well as determinative factors in deciding
not to challenge close transactions. These reports should emanate from
more frequent, periodic internal reviews of data relating to the merger
enforcement activity of the Federal Trade Commission and the Antitrust
Division of the Department of Justice. To facilitate and ensure the high
quality of such reviews and reports, the Federal Trade Commission and
the Antitrust Division of the Department of Justice should undertake
efforts to coordinate and harmonize their internal collection and
maintenance of data.”

* Commissioner Kempf does not join this recommendation.
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11c. The agencies should update the Merger Guidelines to explain more
extensively how they evaluate the potential impact of a merger
on innovation.*

11d. The agencies should update the Merger Guidelines to include an explanation
of how the agencies evaluate non-horizontal mergers.t

2. BACKGROUND

Federal antitrust merger enforcement has evolved significantly since enactment of the
Clayton Act in 1914. It has shifted in emphasis from a litigation-based system focused
on judicial review of consummated deals to an administrative regime in which two federal
agencies, the Antitrust Division of the Department of Justice (DOJ) and the Federal Trade
Commission (FTC), review mergers above a certain size prior to consummation.® In recent
years, the DOJ/FTC Horizontal Merger Guidelines (Merger Guidelines or Guidelines) have
described the analytical framework used by the agencies for merger enforcement and guid-
ed the agencies’ enforcement approach.®

The Antitrust Division (under Assistant Attorney General Donald Turner) issued its first set
of merger enforcement guidelines in 1968.%° The DOJ explained that its purpose in publishing
the 1968 Merger Guidelines was to inform business, counsel, and others of “the standards
currently being applied by the Department of Justice in determining whether to challenge cor-
porate acquisitions and mergers.”** The 1968 Merger Guidelines used concentration with-
in the relevant market as a guidepost for whether enforcement action should be taken, set-
ting thresholds by which merger challenges became more likely as market concentration and
the market shares of the merging firms increased.*?

In 1982 the DOJ issued a revised set of merger guidelines, under the leadership of
Assistant Attorney General William Baxter.®* To measure market concentration, the 1982
Merger Guidelines introduced use of the Herfindahl-Hirschman Index (HHI) and established
revised concentration thresholds, which are still in use today.** More important, the 1982
Merger Guidelines expanded merger analysis beyond concentration thresholds to explain how
mergers may raise competitive concerns and to include an assessment of additional fac-
tors in the markets of relevance to the merger.*®

The 1982 Merger Guidelines explained that antitrust law seeks to prevent mergers that
could increase the likelihood of collusion, either tacit or explicit, in a post-merger market.®

* Commissioners Carlton and Kempf do not join this recommendation.

T Commissioner Kempf does not join this recommendation.
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Thus, merger enforcement is one of the ways in which antitrust enforcers attempt to pre-
vent tacit coordination in oligopolistic markets.?” Antitrust law also seeks to prevent merg-
ers that would enhance market power by creating or strengthening a dominant firm, the 1982
Merger Guidelines explained.*®

To ground the analytical framework of merger analysis more firmly, the 1982 Merger
Guidelines set forth a methodology for assessing market definition based on the behavior
that would be profitable post-merger for a hypothetical profit-maximizing monopolist.*®
Market definition requires an assessment of substitutes to which customers could turn if
the merged firm attempted to raise price. The 1982 Merger Guidelines also introduced the
concept that entry by other firms into the relevant market might deter or counteract attempts
by a merged firm to raise prices post-merger, thus negating a merger’s potential anticom-
petitive effects.?°

Several factors, including ongoing economic research that questioned the extent to which
market concentration was correlated with reduced competition, prompted these revisions to
merger analysis.?* In 1984 the DOJ made modest revisions to update the 1982 Merger
Guidelines with recent thinking and “to correct any misperception that the Merger Guidelines
are a set of rigid mathematical formulas that ignore market realities, and rely solely on a
static view of the marketplace.”??

In 1992 the DOJ and the FTC jointly issued merger guidelines, the first time both agen-
cies set forth a unified approach to merger analysis.?® For market definition, the 1992 Merger
Guidelines continued to ask whether a hypothetical monopolist could successfully impose
a small but significant non-transitory increase in price.?* The 1992 Merger Guidelines fur-
ther deemphasized the HHI thresholds. Although mergers that would increase concentration
by a certain amount in a highly concentrated market remained subject to a presumption of
anticompetitive effects, the 1992 Merger Guidelines explained that “market share and
concentration data provide only the starting point for analyzing the competitive impact of a
merger.”2®

Once past this starting point, the 1992 Merger Guidelines emphasized a need to explain
how the proposed transaction could harm competition and which factors suggest the like-
lihood of such harm. The 1992 Merger Guidelines articulated more fully two mechanisms
of anticompetitive effects: (1) coordinated effects, that is explicit or tacit collusion, and
(2) unilateral effects resulting from the relaxation of competitive constraints on the combined
firm due to the acquisition of a close competitor. For each mechanism, the Guidelines out-
lined how particular factors might be more or less conducive to a particular theory of anti-
competitive effects.?® In addition, the Guidelines refined the analysis of entry to focus on
the potential entrants’ need to sink costs in a relevant market as a key determinant of
whether entry would be “timely, likely, and sufficient” to deter or counteract anticompetitive
effects.?’
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In 1997 the FTC and the DOJ revised the 1992 Merger Guidelines to elaborate on the
treatment of merger-related efficiencies. The revisions recognized that the main benefit of
mergers to the economy is their potential to achieve efficiencies.?® The Guidelines explained
that merging parties must show that the efficiencies resulting from the merger “would be
sufficient to reverse the merger’s potential to harm consumers in the relevant market, e.g.,
by preventing price increases in the market.”?®

Although the Merger Guidelines have not been altered since 1997, the FTC and the DOJ
issued a Commentary on the Horizontal Merger Guidelines in 2006.3° The Commentary pro-
vides further explication of the Merger Guidelines, including examples of how the agencies
have applied them in particular matters. The Commentary does not change the standards
of the Merger Guidelines, however. Rather, the antitrust agencies issued the Commentary
“to provide greater transparency and foster deeper understanding regarding antitrust law
enforcement.”®*

3. RECOMMENDATIONS AND FINDINGS

A. Merger Policy in General

3. No statutory change is recommended with respect to Section 7 of the Clayton
Act.

3a. There is a general consensus that, while there may be disagreement
over specific merger decisions, and U.S. merger policy would benefit from
continued empirical research and examination, the basic framework for
analyzing mergers followed by the U.S. enforcement agencies and courts
is sound.”

3b. The Commission was not presented with substantial evidence that current
U.S. merger policy is materially hampering the ability of companies to
operate efficiently or to compete in global markets.t

* Commissioner Kempf does not join this recommendation.

T Commissioner Kempf does not join this recommendation.

Commissioner Garza joins this recommendation but notes that the Commission was unable to assess
evidence sufficient to opine on the actual efficacy or effects of merger enforcement policy.
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4. No substantial changes to merger enforcement policy are necessary to account
for industries in which innovation, intellectual property, and technological change
are central features.*

4a. Current law, including the Merger Guidelines, as well as merger policy
developed by the agencies and courts, is sufficiently flexible to address
features in such industries.t

5. The Federal Trade Commission and the Antitrust Division of the Department of
Justice should ensure that merger enforcement policy is appropriately sensitive to
the needs of companies to innovate and obtain the scope and scale needed to
compete effectively in domestic and global markets, while continuing to protect
the interests of U.S. consumers.

1. U.S. Merger Policy is Fundamentally Sound

The current merger policy of the United States is fundamentally sound. The testimony of
numerous antitrust practitioners and economists and comments from a variety of interest-
ed parties show general consensus on this point. Commentators agree that merger policy
has significantly improved since the 1950s and 1960s and, as a general matter, is on the
right course. Accordingly, the Commission does not recommend any statutory change to
Section 7 of the Clayton Act or any wholesale changes to merger policy overall.

Merger policy has seen significant improvements over the past twenty-five years. One wit-
ness reported that, during that period, “merger enforcement has become increasingly pre-
dictable, transparent, and analytically sound.”®*?> He also explained that merger policy has
become stable and bipartisan, affording “a sense of gravity that previously was lacking.”s3
Changes since the early 1980s mark a significant improvement from the policies reflected
in court cases of the 1950s and 1960s.%* Several witnesses stated that U.S. merger
enforcement policy is readily defensible®® and that room for improvement exists only on the
margins.3®

Commenters agreed that merger policy in the United States has benefited significantly
from the introduction of the Merger Guidelines, along with subsequent revisions and refine-
ments to them.®” There is general consensus that the Merger Guidelines have acted as the

* Commissioner Delrahim does not join this recommendation.

T Commissioner Kempf does not join this recommendation.

Commissioner Garza joins this recommendation with the proviso that current enforcement can be
improved in the ways suggested in the Commission’s other recommendations.
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“blueprint[] for the architecture” of merger analysis and, overall, provide a guide that “func-
tions well.”*® The Guidelines have had a significant influence on judicial development of merg-
er law, which is reflected in their widespread acceptance by the courts as the relevant frame-
work for analyzing merger cases.* Conversely, the courts have occasionally influenced how
the agencies have revised the Guidelines.*® The Guidelines have also provided useful guid-
ance and transparency to the business community and antitrust bar.** Finally, the Guidelines
have helped to influence the development of merger policy by jurisdictions outside the United
States.*?

To be sure, some disagree with the outcomes of particular merger cases. Different anti-
trust enforcers may interpret evidence differently and therefore reach different conclusions
as to the likelihood of anticompetitive effects. Nonetheless, there does not appear to be a
systematic bias toward either overenforcement or underenforcement.*® The ongoing debate
over merger policy is an important one. Overall, however, the Commission found no need to
recommend changes to Section 7 of the Clayton Act or wholesale changes to merger poli-
cy in the United States.

2. U.S. Merger Policy is Sufficiently Flexible to Address Industries in Which Innovation,
Intellectual Property, and Technological Change are Central Features

As discussed in Chapter I.A, the common-law development of antitrust doctrine has per-
mitted the courts and the agencies to adapt the contours of the antitrust laws to new eco-
nomic learning, changes in markets, shifting consumer and business behavior, and numer-
ous other factors. Innovation has driven the U.S. economy since before the passage of the
Sherman Act.** In some respects, the challenges for antitrust analysis presented by dynam-
ic, innovation-driven industries today are analogous to those presented in past years.*
Current merger policy has met this challenge. It is well grounded in economics and is suf-
ficiently flexible to provide a sound competitive assessment in matters involving industries
in which innovation, intellectual property, and technological change are central features.*®

As described above, merger analysis has moved away from structural presumptions, which
presume increased concentration will likely lead to anticompetitive outcomes, toward a more
complex analysis that predicts competitive effects using modern economic tools.*’
Furthermore, as explained below, current merger analysis requires an evaluation of pro-
competitive efficiencies that may result from transactions and an assessment of whether
these efficiencies offset the potential anticompetitive effects of a merger. These changes
have positioned U.S. merger policy so that it does not currently need substantial change to
account for innovation, intellectual property, and technological change.

Merger law and policy—as it has developed through both agency guidelines and case law—
has incorporated new or improved economic learning. Industries characterized by innovation,
intellectual property, and technological change will continue to evolve, and economic learn-
ing will progress.*® Guidelines and case law provide flexible vehicles through which antitrust
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analysis can continue to develop. In contrast, efforts to adjust antitrust analysis though statu-
tory change would likely prove difficult, and would require continual amendment or pose the
risk of codifying economic learning at only one point in time.*® For these reasons as well, the
Commission does not recommend any changes to Section 7 of the Clayton Act.

3. U.S. Merger Policy Must Continue to Protect U.S. Consumers While Allowing Companies to
Innovate and Compete Effectively

U.S. merger policy has served U.S. consumers well in recent years. By and large, it has
done so without preventing companies from competing effectively and continuing to inno-
vate.®® The agencies should remain mindful of the importance of both objectives going
forward to ensure that U.S. merger policy remains the leading paradigm for competition
policy throughout the world.

B. Efficiencies and Innovation

6. The Federal Trade Commission and the Antitrust Division of the Department of
Justice should give substantial weight to evidence demonstrating that a merger
will enhance efficiency.

7. The Federal Trade Commission and the Antitrust Division of the Department
of Justice should increase the weight they give to certain types of efficiencies.
For example, the agencies and courts should give greater credit for certain
fixed-cost efficiencies, such as research and development expenses, in dynamic,
innovation-driven industries where marginal costs are low relative to typical
prices.

8. The Federal Trade Commission and the Antitrust Division of the Department of
Justice should give substantial weight to evidence demonstrating that a merger
will enhance consumer welfare by enabling the companies to increase innovation.

9. The agencies should be flexible in adjusting the two-year time horizon for entry,
where appropriate, to account for innovation that may change competitive
conditions.




REPORT AND RECOMMENDATIONS

1. The Importance of Efficiencies

Since the 1980s, the courts and the antitrust agencies have recognized that efficiencies
resulting from a merger can improve consumer welfare and should be considered in the over-
all assessment of the merger’s likely effects on competition.5* A merger can allow firms to
realize efficiencies from the combination of two complementary companies. Such efficien-
cies can benefit firms by lowering their costs and can benefit consumers through lower
prices, higher quality prodcts, or entirely new products.

The DOJ and the FTC formally recognized the relevance of efficiencies to their evaluation
of mergers in 1997, when they revised the Merger Guidelines to add a section describing
the circumstances in which the agencies would consider the efficiencies that would result
from a merger.5? The Guidelines now explicitly recognize that “the primary benefit of merg-
ers to the economy is their potential to generate . . . efficiencies.”®® As the agencies
explain, “mergers have the potential to generate significant efficiencies by permitting a bet-
ter utilization of existing assets, enabling the combined firm to achieve lower costs in pro-
ducing a given quantity and quality than either firm could have achieved without the proposed
transaction.”® When a firm is able to lower its costs (or increase quality) consumers ben-
efit from the merger.

The Guidelines generally require that the savings from efficiencies be “passed on” to con-
sumers; that is, they must be “sufficient to reverse the merger’'s potential to harm con-
sumers in the relevant market, e.g., by preventing price increases in that market.”®® This is
because “[e]ven when efficiencies generated through merger enhance a firm’s ability to com-
pete . . . a merger may have other effects that may lessen competition and ultimately may
make the merger anticompetitive.”%® Accordingly, the agencies take into account both the ben-
efits that efficiencies would bring to consumers along with the anticompetitive effects a
merger is predicted to have. Thus the FTC or the DOJ “will not challenge a merger . . . . if
cognizable efficiencies likely would be sufficient to reverse the merger’s potential to harm
consumers in the relevant market, e.g., by preventing price increases in that market.”®’

Overall, the Commission was presented with little evidence the agencies were routinely
failing to take efficiencies into account. A number of withesses and commenters argued that
the agencies’ current approach to assessing efficiency claims works well and is appropri-
ate.®® The FTC and the DOJ readily acknowledge that they do and must, as part of any com-
plete evaluation of a merger, take into account efficiencies that will result from the merger
and the effect those efficiencies will have on a firm’s incentives to reduce output or increase
prices.®®

In particular, there was little support for the argument that, as a general matter, the agen-
cies impose too high a burden on the parties to demonstrate efficiencies offsetting com-
petitive concerns raised by a merger. Withesses and commenters generally agreed that the
evidentiary burden imposed by the agencies on parties to demonstrate the likelihood and
magnitude of asserted efficiencies is appropriate where other evidence indicates that the
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merger would likely have anticompetitive effects.®® Requiring merging companies to demon-
strate efficiencies is also appropriate because the companies have the best access to infor-
mation regarding the value and likelihood of achieving the efficiencies they assert.®*

The explicit acknowledgment in the Merger Guidelines of the importance of efficiencies
underscores the important role efficiencies play in both driving mergers and bringing lower
cost, higher quality products to consumers.®? Of course, for a substantial majority of pro-
posed mergers, efficiencies will not play a role in the agency’s assessment, because mar-
ket conditions will ensure that the merger will not have an anticompetitive effect. In such
cases, any efficiencies can be fully realized by the companies. However, in cases where a
merger may raise competitive concerns, a detailed assessment of the potential efficiencies
the parties will realize may be necessary. The agencies should ensure that they give sub-
stantial weight to efficiencies in formulating merger enforcement policy and in evaluating spe-
cific transactions.

2. The Agencies Should Ensure that they Give Sufficient Credit to Certain Fixed-Cost
Efficiencies

The agencies should account for the value of fixed-cost efficiencies in assessing the like-
ly competitive effects of a merger.6® As one commenter explained, “[s]ince all costs vary in
the long run, reductions in capital expenses or other costs fixed in the short run should also
be considered.”®* Failure to take account of and give proper weight to such fixed costs in
evaluating a merger could deprive consumers and the U.S. economy of significant benefits
from a procompetitive merger.

The agencies currently place the greatest weight on efficiencies that will reduce prices to
consumers in the short run.®® Efficiencies that do not lower prices in the short run are given
less weight.®® Thus, for example, a merger that allows a company to reduce the cost of pro-
ducing each widget by 10 percent (for example, through improved production line technolo-
gy or streamlining of distribution) can quickly benefit consumers in the form of lower prices.
Such efficiencies are typically fully credited by the agency (if substantiated). By comparison,
reductions in total costs (including fixed costs)—such as through the elimination of redun-
dant facilities or by improvement upon the rate and quality of innovation—have less (if any)
effect on pricing in the short run. In the longer run, however, some (if not all) such efficien-
cies are also likely to benefit consumers in the form of lower prices or improved quality.®”

The Commission identified one type of fixed-cost efficiency in particular—those increas-
ing innovation through research and development—to which the agencies may be giving
insufficient credit. As one witness explained, “an increasing part of the economy is com-
prised of research-intensive products . . . such as computer chips, software, pharmaceuti-
cals and media content [that] have very high fixed costs.”®® Mergers generally benefit con-
sumers by making innovation more likely or less costly in such industries, rather than by
reducing (the generally very low) marginal costs.®® Indeed, such innovation efficiencies
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“often drive transactions in high-tech mergers.””® More generally, there is “broad agreement
... that research and development is a major source of economic growth.”™ It is important
to make sure that merger policy does not unduly inhibit that basis for growth.

Innovation efficiencies can result in a variety of ways. For example, a merger may make
it easier to “combine complementary assets and know-how.””? Alternatively, a merged com-
pany may be better able to share risks associated with research and development.” In some
industries, such as pharmaceuticals, a merger can “increase the odds of successful com-
mercialization of the product.”’* In each of these instances, the efficiencies do not neces-
sarily lower prices to consumers immediately, but have the potential to bring significant ben-
efits to consumers through new, improved, or lower priced products in the longer run. If the
agencies discount those benefits too greatly, they run the risk of preventing mergers that
may have short-term anticompetitive effects but long-run procompetitive benefits to con-
sumer welfare.™

The enforcement policy of the FTC and the DOJ may give insufficient recognition to inno-
vation efficiencies in some mergers in which they believe anticompetitive effects may result
in the short term. For example, although the Merger Guidelines recognize that R&D effi-
ciencies should be considered, they appear to view them with particular skepticism: “Other
efficiencies, such as those relating to research and development, are potentially substan-
tial but are generally less susceptible to verification and may be the result of anticompeti-
tive output reductions.””® One witness testified that the FTC failed to give proper credit to
innovation efficiencies in its evaluation of the merger his company was proposing.”” More
generally, the American Bar Association, Section of Antitrust Law observed that the agen-
cies emphasize potential anticompetitive short-term price effects from a merger and pay
insufficient attention to how a merger could increase the merged firm’s ability to produce
better products and to innovate.™

As the nation’s economy moves toward an increasing role for goods and services involv-
ing intellectual property—such as computer software, electronics, and biotechnology—it
becomes even more important for U.S. consumers that the value of efficiencies and inno-
vation that can result from mergers in such industries be realized where possible.™ A fail-
ure by the agencies to take into account fully the benefit of such efficiencies in evaluating
whether a merger will harm or benefit consumers could deprive consumers of significant ben-
efits and value.® In addition, it “may end up limiting some firms’ ability to compete more
effectively.”®? Although some witnesses stated that the agencies were not, in fact, hostile
to innovation benefits cited by merging parties,®? on balance, the agencies may in some
cases give insufficient credit or weight to such efficiencies. The agencies should ensure that
they give substantial weight in evaluating a merger to evidence presented by the merging
parties that demonstrates a merger will enhance consumer welfare through innovation and
similar efficiencies.
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To be sure, such efficiencies are often not easy to measure.® Moreover, the agencies may
need to balance the value of future benefits that potentially will result from innovation
against any current costs to consumers.® While analytical methods to assess a merger’s
likely anticompetitive effects are relatively well developed, methods for analyzing whether
a merger will encourage innovation are far less advanced.®® Nonetheless, the agencies
should endeavor to weigh more heavily the potential for welfare-enhancing innovation that
a merger will create.

3. The Antitrust Agencies Should be Flexible in Considering the Time Horizon for Entry

Innovation can give rise to dynamic change in markets. Such change may occur over a
short or long period of time. For example, although computer software programs may be out-
dated within six months, approval of a new drug may take years. Under the Merger
Guidelines, the possibility of dynamic change over a longer period of time is not clearly taken
into account by their treatment of entry. The Guidelines provide that a merger is unlikely to
harm competition where entry is sufficiently easy that market participants cannot, collec-
tively or unilaterally, raise prices from pre-merger levels.® To meet this requirement, entry
must be “timely, likely, and sufficient in its magnitude, character and scope to deter or coun-
teract the competitive effects of concern.”®” As a general matter, the FTC and the DOJ will
consider timely “only those committed entry alternatives that can be achieved within two
years from initial planning to significant market impact.”®®

The two-year time horizon may be inappropriately short in some cases. In particular, inno-
vation may result in entry beyond the two-year horizon. The agencies should consider the
potential for such entry in assessing the likely competitive effects of the merger.®° Although
it appears that the Guidelines provision represents an approximation, not a hard-and-fast
rule,®® the Commission recommends that the agencies increase their flexibility in this
regard to ensure that innovation that will change competitive conditions more than two years
in the future receives proper credit. This will help ensure that the agencies’ analysis of com-
petitive effects appropriately takes account of competitive dynamics in the markets at
issue and that they will not seek to block mergers that, as a result of innovation, may not
present a longer-term threat to competition and consumer welfare.
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C. Further Study of Merger Policy

10. The Federal Trade Commission and the Antitrust Division of the Department
of Justice should seek to heighten understanding of the basis for U.S. merger
enforcement policy. U.S. merger enforcement policy would benefit from further
study of the economic foundations of merger policy and agency enforcement
activity.

10a. The Federal Trade Commission and the Antitrust Division of the Department
of Justice should conduct or commission further study of the relationship
between concentration, as well as other market characteristics, and market
performance to provide a better basis for assessing the efficacy of current
merger policy.

10b. The Federal Trade Commission and the Antitrust Division of the Department
of Justice should increase their use of retrospective studies of merger
enforcement decisions to assist in determining the efficacy of merger policy.

While there is general consensus that the basic framework for current U.S. merger
enforcement policy has improved markedly over the past forty years and appears to be fun-
damentally sound, there is limited empirical support for these conclusions. This shortfall
in support allows for reasonable criticism both that merger policy is too lenient or too strict.
Indeed, one recent, prominent study questioned whether merger policy has benefited con-
sumers at all,®* while one commenter suggested that policy should be more aggressive.®?

The agencies should undertake further study of merger policy and its effects. The poten-
tial benefits of such study are substantial; empirical studies and the development of the eco-
nomics of antitrust law have played a central role in the transformation of merger policy over
the past forty years. Further research in this area would improve the empirical basis for merg-
er policy and could improve understanding of the overall costs and benefits of that policy.*

To be most useful, further study should focus on questions of particular importance to
the evaluation and implementation of merger policy. While there are numerous potentially
valuable avenues for research, the Commission identifies two areas in which further
research would be especially desirable: (1) studies of the effects on competition of market
concentration and other market characteristics; and (2) retrospective studies of the results
of merger enforcement decisions.

1. Studies of the Effects of Concentration and Other Market Characteristics on Competition

Current U.S. merger enforcement policy is premised on assumptions about how con-
centration and other market characteristics (such as ease of entry) affect competition and
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market power. Empirical evidence gives only limited support for these assumptions, how-
ever.®* In particular, one of the central assumptions of current merger policy is that increased
concentration in a relevant market potentially (but not necessarily) leads to a reduction in
competition. This basic assumption is reflected in the Merger Guidelines, which use con-
centration and market-share thresholds as screens that indicate the need for further analy-
sis of the proposed transaction.®®> Nonetheless, several observers have pointed out that
there is limited economic knowledge about the levels of concentration at which market power
emerges, increases substantially, or becomes problematic for competition.®® Indeed,
although a variety of studies suggest a relationship between concentration and market
power, none of these studies, either alone or together, provide a good sense as to the level
of concentration at which “antitrust should bite.”®” Furthermore, understanding regarding the
impact on competition of other market characteristics, such as the ease of entry, is also
limited. Focused study to increase understanding of how these important characteristics of
the competitive landscape affect a merger’s impact could improve the enforcement agen-
cies’ understanding and ability to enforce the antitrust laws in a manner that maximizes ben-
efits for U.S. consumers.

Increasing learning about the validity of the economic theories and assumptions that
inform current merger policy, such as empirical study of the relationship between concen-
tration and the probability of the exercise of market power, would be beneficial. To be sure,
it can be difficult to obtain the necessary data, to differentiate the effects of concentration
from other factors affecting operation of a market, or to draw conclusions about the effects
of concentration that apply across diverse industries. For that reason, several witnesses
advised that such studies would be unlikely to shed much light on merger policy.*® However,
greater understanding of these relationships is essential to the design and evaluation of
merger policy, and similar advances in understanding have promoted substantial improve-
ment in merger policy in the recent past.

2. Retrospective Studies of Merger Enforcement Decisions

The FTC and the DOJ should increase their use of retrospective studies of merger
enforcement decisions to assist in determining the efficacy of merger policy. Such retro-
spective studies would review enforcement decisions in a particular merger or for several
mergers in a given industry. Such studies—both in markets in which mergers were allowed
to proceed and in those in which mergers were blocked—will help the agencies to evaluate
whether their previous decisions have incorrectly blocked mergers that would not have
been anticompetitive or permitted mergers that were ultimately anticompetitive.®® Such
studies may also be informative about such things as what levels of concentration or mar-
ket shares give rise to competitive issues and the effectiveness of entry.*®® More important,
such studies may shed light on why a particular decision was later shown to be erroneous,
thereby allowing the agencies to modify the models and approaches they use in conduct-
ing merger analysis.
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3. The Agencies Should Consider “Outsourcing” Studies of Both Types

The agencies should consider whether much of the work for the studies can be more effec-
tively done by outsourcing it to economists and researchers outside the agency. Such stud-
ies can require extensive work, and conducting them internally may distract the agencies
from their principal mission of detecting and preventing anticompetitive conduct. In addition,
outsourcing will help avoid the perception (and possible reality) that the results of such stud-
ies are biased toward justifying agency practice. Placing responsibility for conducting the
study with economists and other consultants who are not closely connected with the agency
largely avoids this problem.

D. Increased Transparency

11. The Federal Trade Commission and the Antitrust Division of the Department of
Justice should work toward increasing transparency through a variety of means.

“Transparency” can mean several things with respect to merger policy. The Commission
uses it here to mean providing the public with information about both the decisions the
agency makes and the methods or approaches that drive those decisions. Transparency pro-
motes basic fairness to parties contemplating mergers by enabling them to predict the legal
consequences of contemplated transactions. For example, a firm can determine whether a
potential transaction will be likely to be cleared or blocked by the agencies. Moreover, when
parties are able to predict in advance what types of transactions are likely to result in
enforcement actions, they can eschew them in the first instance, thereby reducing the need
for costly investigations and enforcement actions.'* Transparency thereby economizes on
the agencies’ scarce merger enforcement resources, which can cover only a small number
of transactions. Ultimately, the public’s confidence in the ability of the antitrust laws to pro-
mote competition relies upon transparent decision-making that can be predicted with some
confidence in advance.

Both agencies have taken numerous steps in recent years to provide antitrust practitioners
and the general public with information about their enforcement activities. To provide the
public with a clear statement of the basic principles of enforcement policy, the agencies have
issued, and periodically revised, the Merger Guidelines. In 2006 the agencies issued an
extensive “commentary” on those Guidelines that includes various examples illustrating
the principles in the Guidelines by describing their application to particular merger matters.
The agencies also use various other vehicles—such as speeches, testimony, and reports—
to explain their merger policy priorities. In addition, the agencies have issued several other
guidelines for conduct, including regarding the licensing of intellectual property and regard-
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ing joint conduct. Finally, the agencies provide information regarding their enforcement activ-
ity. The agencies routinely provide explanations of the enforcement actions they take, and,
in a few instances, have provided some explanation of decisions not to take enforcement
actions. Moreover, they also have recently begun to provide data on merger enforcement
activities.

On the whole, agency policy statements, commentary, and data on enforcement activity sup-
plement the current Merger Guidelines, and thereby provide informative guidance to merging
parties and the public regarding current enforcement policy.* Nonetheless, the Commission
believes that the agencies could further improve upon their efforts, including in four specif-
ic respects, described below: (1) increase the use of closing statements explaining decisions
not to challenge transactions; (2) continue regular reporting of statistics regarding merger
enforcement activity; (3) update the Merger Guidelines to explain how the agencies evaluate
the potential impact of a merger on innovation; and (4) update the Merger Guidelines to
include an explanation of how the agencies evaluate non-horizontal mergers. While the agen-
cies have already taken some steps toward these recommendations, the Commission con-
cludes that further efforts in these specific areas are of particular importance.

11a. The agencies should issue “closing statements,” when appropriate, to explain
the reasons for taking no enforcement action, in order to enhance public
understanding of the agencies’ merger enforcement policy.

Both the DOJ and the FTC generally provide a statement of reasons as to why they are
taking an enforcement action against a merger. If either agency seeks a preliminary injunc-
tion to block an allegedly anticompetitive merger, the complaint and subsequent pleadings
will spell out the agency’s concerns with the proposed transaction. Similarly, when either the
FTC or the DOJ enters into a consent decree with respect to a merger, it will provide a state-
ment explaining the reasons why the agency sought relief and how the relief resolves its con-
cerns that the merger would otherwise be anticompetitive.%?

The agencies often decide, after a thorough review of a proposed merger, not to seek any
relief and to allow the merger to be completed. In the vast majority of cases, when either
agency decides to close a merger investigation, it provides no explanation as to why it did
not seek relief. In many of those investigations, the decision not to seek relief is non-
controversial; over 95 percent of mergers that are notified to the FTC or the DOJ are deter-
mined not to pose competitive problems sufficient to warrant an extended investigation.
Nonetheless, in the instances when the FTC or the DOJ closes the investigation of a merg-

* Commissioner Kempf does not agree with this assessment.
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er after an extended investigation, the public and antitrust bar may be left to speculate why
the agency declined to seek relief.

Although the agencies are not required to explain why they decided not to challenge a
merger, they have in recent years issued such explanations with respect to a limited num-
ber of transactions. For example, the FTC and the DOJ have issued explanations as to why
they closed investigations without seeking relief in the cruise line, airline, media, and
telecommunications industries.'* This increased use of closing statements has benefited
the merging parties, interested observers, and the agencies themselves, by reducing uncer-
tainty, increasing predictability, and promoting voluntary business compliance.

Increased issuance of such statements would further benefit the public and businesses.1%
In particular, the agencies have tended to issue closing statements in higher-profile, “close”
cases for which there is keen interest from the public in the outcome. The Commission rec-
ommends that the FTC and the DOJ expand issuance of closing statements to other matters
in which they undertake significant reviews of a transaction (that is, issuance of a second
request along with an extended, as opposed to “quick look,” investigation). Such statements
need not be lengthy, and will necessarily omit details containing confidential business
information.

The Commission does not recommend imposition of a requirement that the FTC and the
DOJ explain why they decided not to seek relief, as advocated by some.'® The agencies have
already issued explanatory statements in many matters, and can be expected to continue
to do so. Requiring a statement in all cases, however, could place burdens on the agencies
and might present problems with respect to the confidentiality that the HSR Act provides
to the merging parties and third parties who provide information to the agencies.'°” Leaving
the publication of such statements to the discretion of the agencies leaves them free not
to issue statements where the burden of doing so might be substantial. Accordingly, the
Commission believes that continued encouragement of expanded efforts to issue closing
statements is sufficient to improve agency transparency in this regard.
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11b. The agencies should increase transparency by periodically reporting
statistics on merger enforcement efforts, including such information as
was reported by the Federal Trade Commission in its 2004 Horizontal
Merger Investigation Data, as well as determinative factors in deciding
not to challenge close transactions. These reports should emanate from
more frequent, periodic internal reviews of data relating to the merger
enforcement activity of the Federal Trade Commission and the Antitrust
Division of the Department of Justice. To facilitate and ensure the high
quality of such reviews and reports, the Federal Trade Commission and the
Antitrust Division of the Department of Justice should undertake efforts
to coordinate and harmonize their internal collection and maintenance
of data.”

The DOJ and the FTC have recently undertaken several efforts to complement their state-
ments on merger enforcement policy with statistical information concerning their actual
enforcement activity. In 2003 the FTC and the DOJ published a report summarizing data on
market structure for the horizontal mergers in which they had sought relief during Fiscal Years
(FY) 1999-2003.%% During 2004 the Federal Trade Commission published a report con-
taining similar (and some additional) data on nearly all of the mergers it had investigated
through the issuance of a second request, covering FY1996-2003.%° In January 2007 the
FTC updated this report with data through the end of FY2005.%%°

The FTC and the DOJ should continue to conduct, and make available to the public, peri-
odic reviews of data and other statistics regarding enforcement activity. While general state-
ments of policy provide useful guidance to business, data on actual enforcement actions pro-
vide particularly valuable insights into how the agencies actually apply the relevant policies.
In combination with statements about individual cases, systematically collected data about
enforcement practices—released on a regular (for example, a biennial or triennial) basis—
can provide additional valuable transparency regarding agency enforcement practices.*** Such
data collection and publication would be most useful if it focuses on the key considerations
that govern whether the agency takes an enforcement action.**> Among other things, it will
help supplement the Guidelines’ information on the concentration levels used as screens
and information on the levels of concentration that actually draw challenges.

The Commission’s recommendation contemplates that the agencies will regularly engage
in careful internal reviews of data regarding enforcement activity. However, not all such
reviews need be released publicly. Rather, more frequent internal reviews could form the basis

* Commissioner Kempf does not join this recommendation.
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for less frequent, but regular public reports. Keeping the reviews internal in most cases will
permit the agencies to focus resources on broadening their data analysis to determine
whether there are new trends in their enforcement practices, rather than devoting energy to
preparing frequent reports for public review. In addition, it will permit the agencies to focus
their public releases on the data and analysis that are most likely to improve public under-
standing of the key variables driving agency enforcement practice.

Finally, the Commission is concerned that current efforts to develop such data may be
hindered by differences in the data collection and retention policies followed by each
agency. The ability of the agencies to discern trends and provide meaningful information to
the public, particularly in a form that permits useful comparisons between the approach each
agency takes, requires consistency in the data and other information retained. As part of
undertaking studies of this type, the agencies will inevitably identify ways in which they retain
data and other information differently. The Commission encourages the agencies to under-
take efforts to adopt a common approach to and standards for retention of data and other
information about their enforcement activities.**?

11c. The agencies should update the Merger Guidelines to explain more
extensively how they evaluate the potential impact of a merger on
innovation.”

The ability to increase innovation is a significant reason for some mergers, as explained
above. However, the current Merger Guidelines offer little explanation as to how the agen-
cies will analyze the claims of parties that a merger will enhance their ability to innovate and
how the agencies will balance a predicted increase in innovation with potential anticom-
petitive effects from the merger. Indeed, the only mention of innovation is in a passing ref-
erence in a footnote.''* The agencies have provided limited guidance on these issues
through actions in individual matters, albeit in large part because the issue is not presented
squarely in many investigations.

The agencies should update the Merger Guidelines to provide more extensive discussion
regarding how they evaluate the competitive effects of a merger on innovation. As explained
above, innovation is extremely important to economic welfare, and it is important for the
agencies to articulate clearly how they analyze the effects of a merger on innovation.*** The
Commission recoghizes that there remains a need for additional learning regarding inno-
vation.''® However, it believes that the agencies have sufficiently considered the issues
involved to produce useful guidelines in this area.

* Commissioners Carlton and Kempf do not join this recommendation.
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11d. The agencies should update the Merger Guidelines to include an explanation
of how the agencies evaluate non-horizontal mergers.”

Horizontal mergers involve a merger between two companies that generally compete with
each other to sell products in the same markets. Vertical (or non-horizontal) mergers, in com-
parison, occur between two companies in a distribution chain, where one company sells an
input to the second company’s business in a “vertical” relationship. The analysis of each
type of merger differs substantially (mergers may present both horizontal and vertical
“issues”). (“Conglomerate” mergers, which are neither horizontal nor vertical, generally do
not raise antitrust issues.)

The 1982 Merger Guidelines contained a section addressing non-horizontal mergers,
including vertical mergers and mergers raising potential competition concerns.**” These pro-
visions were also included in the 1984 Merger Guidelines. However, subsequent Guidelines
revisions in 1992 and 1997 did not include the non-horizontal mergers section, although
the agencies did not formally abandon that part of the 1984 Guidelines.'*® Significant
thinking regarding vertical mergers has taken place since then, but the Guidelines have not
been updated or separate guidelines issued to address non-horizontal mergers.

The existing Merger Guidelines have brought significant transparency to the business com-
munity and antitrust bar as to how the agencies evaluate horizontal mergers. Businesses
and antitrust practitioners would benefit greatly from a similar statement of how the agen-
cies assess the competitive effects of vertical mergers.*® While the issues are challeng-
ing, providing an explanation of how the agencies undertake analysis in non-horizontal
mergers would supply beneficial transparency.

* Commissioner Kempf does not join this recommendation.
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See id. § 1, qf 4-6. The 1968 DOJ Merger Guidelines used the four-firm concentration ratio, which is
the sum of the market shares (as a percentage) of the four largest firms in the relevant market, in deter-
mining whether to challenge a merger. Id. § 1, {9 5-6.

3 Dep't of Justice, Merger Guidelines (1982), reprinted in ABA, HOoRIZONTAL MERGERS, at 277-98 [hereinafter
1982 DOJ Merger Guidelines].

41982 DOJ Merger Guidelines, pt. lll.A.
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15 Id. pt. IIl.

16 |d. pt. III.C.

17 See, e.g., GELLHORN, ANTITRUST LAW AND Econowmics, at 410.
18 1982 DOJ Merger Guidelines, pt. IIl.

19 1d. pt. Il.A.

20 Id. pt. Ill.B.

21 ABA, HoRIzoNTAL MERGERS, at 45 (“[O]ngoing economics research continued to cast doubt on the
strength of inferences that could be drawn from concentration data.”).

2

N

Dep’t of Justice, Statement to Accompany Release of 1984 Merger Guidelines (June 14, 1984), reprint-
ed in 4 Trade Reg. Rep. (CCH) § 13,103. The 1984 revisions continued to cover non-horizontal mergers
of various types, including vertical mergers and those raising potential competition issues. AMERICAN BAR
ASSOCIATION, SECTION OF ANTITRUST LAW, MERGERS AND ACQUISITIONS: UNDERSTANDING THE ANTITRUST ISSUES
20 (2d ed. 2004) [hereinafter ABA, MERGERS AND AcqQuisiTIONS]. Although not much used, the non-
horizontal portions have not been superseded. Id.

23 Dep’t of Justice & Federal Trade Comm’n, Horizontal Merger Guidelines (1992), reprinted in 4 Trade Reg.
Rep. (CCH) q 13,104 [hereinafter 1992 DOJ/FTC Horizontal Merger Guidelines].

24 |9, § 1.11.

25 |d. § 2.0. But see GELLHORN, ANTITRUST LAw AND EcoNomics, at 406 (“On the other hand, concentration
can matter: ‘In cross-section comparisons involving markets in the same industry, seller concentration
is positively related to the level of price.”) (quoting Richard Schmalensee, Inter-Industry Studies of
Structure and Performance, in 2 HANDBOOK OF INDUSTRIAL ORGANIZATION 951, 988 (Richard Schmalensee
& Robert D. Willig eds., 1989) (stylized fact 5.1)); id. (citing Paul A. Pautler, Evidence on Mergers and
Acquisitions, 48 ANTITRUST BuLL. 119, 207 (2003) (“[S]everal studies of differing industries using price
to measure performance suggest that increasing concentration may indeed lead to higher prices.”)).

2

(e}

See 1992 DOJ/FTC Horizontal Merger Guidelines, § 2.

27 Id. § 3.

28 DOJ/FTC Horizontal Merger Guidelines, § 4.

29 Id.,

30 Dep't of Justice & Federal Trade Comm’n, Commentary on the Horizontal Merger Guidelines (2006).

31 |d. at v. (Foreword).

3

N

Merger Enforcement Transcript at 26 (Baer) (Nov. 17, 2005); William J. Baer, Statement at AMC Merger
Enforcement Hearing, at 14 (Nov. 17, 2005) [hereinafter Baer Statement] (“Merger enforcement is more
predictable, transparent and analytically sound than ever before.”); Merger Enforcement Trans. at 16 (Rill)
(opining that “the current merger enforcement regime [is] on the right track”).

33 Baer Statement, at 5-6 (citing similarities in policies pursued by Pitofsky and Muris); see also Merger
Enforcement Trans. at 46-47 (Scheffman) (policy is bipartisan); Thomas B. Leary, The Essential Stability
of Merger Policy in the United States, 70 ANTITRUST L.J. 105, 107 (2002).

3

IS

David T. Scheffman, Statement at AMC Merger Enforcement Hearing, at 2 (Nov. 17, 2005) [hereinafter
Scheffman Statement] (“There are few if any knowledgeable people that would defend the pre-1982 merg-
er enforcement policy in the U.S.”); Economists’ Roundtable on Merger Enforcement Transcript at 29
(Bresnahan) (Jan. 19, 2006) (there is “nothing as remotely troubling about merger review today as there
was in the early 1980s.”).
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Economists’ Roundtable Trans. at 107-08 (White, Rubinfeld, Reiss, Kaplan, Bresnahan); see also
Statement of Prof. Robert D. Willig, at AMC Merger Enforcement Hearing, at 1 (Nov. 17, 2005) [hereinafter
Willig statement]; American Bar Association, Section of Antitrust Law, Public Comments Submitted to AMC
Regarding Horizontal Merger Guidelines, at 1 (Nov. 10, 2005) [hereinafter ABA Comments re Guidelines]
(opining that, “generally speaking, federal merger policy has been effective without unduly limiting the
ability of firms to achieve efficiencies and expand internationally” while noting “room for improvement”);
Economists’ Roundtable Trans. at 10-11 (Rubinfeld) (“My sense is that the merger laws, the Clayton and
FTC Acts, really work well and that the level of enforcement has generally been good.”).

Merger Enforcement Trans. at 26 (Baer) (stating that “the need for changes, really are at the margins”);
Baer Statement, at 14 (cautioning about the effect of uncertainty resulting from change); James F. Rill,
Statement at AMC Merger Enforcement Hearing, at 3 (Nov. 17, 2005) [hereinafter Rill Statement] (while
there have been some critical observations with “some kernel of validity” in recent years, “they are mar-
ginal criticisms that misjudge the flexibility of the Merger Guidelines to adapt”).

Rill Statement, at 2 (“[Tlhe 1982 Merger Guidelines were a fundamental turning point in merger enforce-
ment.”); Baer Statement, at 2 (“Today’s approach to merger enforcement largely dates to the adoption
of the 1982 Merger Guidelines.”); Scheffman Statement, at 2 (merger enforcement policy has contin-
ued to improve since 1982 from the perspective of both economic efficiency and consumer welfare).

Willig Statement, at 2; see also Merger Enforcement Trans. at 22 (Baer) (commending agencies for achiev-
ing “better internal discipline about how [they] look at a merger”); id. at 23 (Baer) (the system “basi-
cally works well”; quarrels focus on particular decisions).

Rill Statement, at 3-5 (citing cases); Baer Statement, at 6-8; Merger Enforcement Trans. at 77-78 (Baer)
(although twenty years ago there was a “tremendous divergence” between courts relying on 1960s prece-
dents and agency enforcement practice, courts have since then largely adopted the Guidelines’
approach); id. at 17-18 (Rill) (noting improvement in U.S. courts and internationally); see also id. at 80
(Scheffman) (Guidelines provide judges with a “roadmap”); id. at 81-82 (Willig) (it is a slow process, but
judges appear to be making “some pretty good decisions” on market definition) (citing FTC v. Arch Coal,
Inc., 329 F. Supp. 2d 109 (D.D.C. 2004); United States v. Oracle Corp., 331 F. Supp. 2d 1098 (N.D. Cal.
2004)).

For example, after losing a series of merger challenges because courts found that easy entry would deter
any anticompetitive effects, the agencies adopted a more extensive entry provision in their next revisions
to the Guidelines. This section set forth what the agencies believe is required for entry to be “timely,
likely, and sufficient to deter or counteract anticompetitive effects.” DOJ/FTC Horizontal Merger Guide-
lines, § 0.2. See generally id. § 3. So far, courts appear to have accepted this change. See generally
GELLHORN, ANTITRUST LAW AND Economics, at 456-57.

See, e.g., ABA Comments re Guidelines, at 1 (the Guidelines “have stood the test of time and provide
valuable guidance to the bar and business community”); Merger Enforcement Trans. at 22-23 (Baer).

Rill Statement, at 4-5 (citing the development of the Canadian and E.U. guidelines); Baer Statement,
at 8 (focusing on the acceptance by the European Union and other jurisdictions of a substantial less-
ening of competition standard for merger enforcement).

See Merger Enforcement Trans. at 39 (Willig) (“| don’t see systematic errors” in merger enforcement);
id. at 38 (Rill) (“I think the error rate is low.”). But see American Antitrust Institute, Public Comments
Submitted to AMC Regarding Merger Enforcement, at 2 (July 15, 2005) [hereinafter AAl Comments re
Merger Enforcement] (“It appears that enforcement policy has evolved to the point where 2 to 1 or 3 to
2 mergers are the only ones that the agencies will regularly consider dangerous to competition.”).

The fact that the agencies sometimes lose in court does not necessarily mean that they are overen-
forcing. See Economists’ Roundtable Trans. at 11 (Rubinfeld) (“If the agencies are not out there aggres-
sively pursuing mergers that they think are anticompetitive because they're afraid of losing a case, we're
going to be having under-enforcement.”).
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Prof. Carl Shapiro, Statement at AMC New Economy Hearing, at 2 (Nov. 8, 2005) [hereinafter Shapiro
Statement re New Economy]; M. Howard Morse, Statement at AMC New Economy Hearing, at 5 (Nov. 8,
2005) [hereinafter Morse Statement].

See, e.g., Jonathan M. Jacobson, Do We Need a “New Economy” Exception for Antitrust?, 16 ANTITRUST,
Fall 2001, at 89, 89-90.

See Willig Statement, at 2 (“[T]he standards for merger enforcement have appropriately adapted to major
changes in the economy and in our capabilities and methodologies for analyzing competition.”); see also
New Economy Transcript at 6—7 (O’Connell) (Nov. 8, 2005) (stating that antitrust laws “are flexible enough
... towork in all industries, including those that are constantly evolving through the introduction of new
technologies. . . . This is a flexible fact-based analysis that’s supported by sound economic principles
that don’t change from industry to industry, and it enables us to deal with industries that experience fast-
paced changes while serving the primary goal of protecting competition in rapidly evolving markets.”);
see also Prof. Richard J. Gilbert, Statement at AMC New Economy Hearing, at 2 (Nov. 8, 2005) [hereinafter
Gilbert Statement] (“[A]ldvocates of an antitrust exemption for the new economy represent another spe-
cial interest group . . . .”); New Economy Trans. at 20 (Morse) (“[T]he broad language of Sherman and
Clayton Acts are sufficiently flexible to take innovation concerns into account.”); Shapiro Statement, at
1-2.

See Part 2 of this Section; see, e.g., Deborah Platt Majoras, Reforms to the Merger Review Process, at
6 (Feb. 16, 2006), available at www.ftc.gov/0s/2006/02/mergerreviewprocess.pdf (“[S]tandards for
reviewing transactions have changed substantially since the passage of the HSR Act, such that today
the agencies rely less on readily apparent structural indicators, such as market shares, and more on
detailed and direct market analyses.”); Susan A. Creighton, Statement at AMC Merger Enforcement
Hearing, at 2-3 (Nov. 17, 2005) (emphasizing the impact of “increasing sophistication of substantive
merger analysis,” “rigorous [judicial] standards,” and “increasing use of data-dependant economic
analysis”); International Bar Association, Public Comments Submitted to AMC Regarding Merger
Enforcement, at 25 (Oct. 26, 2005) [hereinafter IBA Comments re Merger Enforcement] (“US merger
review has come a long way and now involves detailed and sophisticated microeconomic analysis of a
merger’s likely impact on prices and markets.”); Mark D. Whitener, Statement at AMC Merger Enforcement
Hearing, at 6 (Nov. 17, 2005) (agencies and courts “rely more heavily on econometric analysis of busi-
ness data,” and companies in turn are able to collect more data); Shapiro Statement re New Economy,
at 4 (“Gone are the days when the government could rely heavily on a static measure of market shares
to challenge a merger in a dynamic industry. Modern merger analysis is far from static.”); Baer Statement,
at 4 (“Market concentration and the market shares of the merging parties correlate with the likelihood
of investigation but do not alone dictate enforcement decisions.”); Morse Statement, at 3.

See Willig Statement, at 2 (“[E]Jconomic understanding has continued to deepen and be guided in new
directions by both the changes in the economy and by continuing progress of productive thinkers in acad-
eme, government, and antitrust practice.”).

See Shapiro Statement re New Economy, at 2 (“Technology changes. Economic laws do not. . . . [T]he
Commission should be wary of proposals to modify the antitrust laws, or their enforcement, based on
claims that we are living in a ‘New Economy.””) (internal quotations omitted); Morse Statement, at 5
(“Antitrust law is sufficiently flexible to take innovation concerns into account, and today’s theories, which
may be replaced over time, need not be codified into the statute.”); see also Merger Enforcement Trans.
at 21 (Rill) (“please, no” to the idea of “legislation in the merger area”; things are working well).

See Part 3.B.2 of this Section (discussing the Commission’s recommendations on ensuring appropriate
weight is given to increased innovation that may result from a merger).

See, e.g., FTC v. Tenet Health Care Corp., 186 F.3d 1045, 1054-55 (8th Cir. 1999); FTC v. H.J. Heinz
Co., 246 F.3d 708, 720-22 (D.C. Cir. 2001); United States v. Carilion Health Sys., 707 F. Supp. 840,
849 (W.D. Va.) (denying preliminary injunction, in part based on finding that the merger would help the
parties achieve economies), aff'd mem., 892 F.2d 1042 (4th Cir. 1989); FTC v. Owens-lllinois, Inc., 681
F. Supp. 27, 53 (D.D.C.) (granting preliminary injunction in part based on finding that “defendants’ con-
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tention as to realization of economies is, at this preliminary stage of review, the more persuasive”), vacat-
ed as moot, 850 F.2d 694 (D.C. Cir. 1988); see also William J. Kolasky & Andrew R. Dick, The Merger
Guidelines and the Integration of Efficiencies into Antitrust Review of Horizontal Mergers, 71 ANTITRUST L.J.
207, 214 (2003) [hereinafter Kolasky & Dick, The Merger Guidelines and the Integration of Efficiencies]
(“parties began increasingly in the late 1970s and early 1980s to include efficiencies arguments in pre-
sentations to the agencies in merger investigations” with some success). See generally AMERICAN BAR
ASSOCIATION, SECTION OF ANTITRUST LAW, ANTITRUST LAW DEVELOPMENTS 360-63 (6th ed. 2007) [hereinafter
ANTITRUST LAW DEVELOPMENTS].

DOJ/FTC Horizontal Merger Guidelines, § 4.
Id.
Id.

Id. The Guidelines provide that the agencies may also take into consideration efficiencies that do not
have a “short-term, direct effect on prices in the relevant market.” Id. § 4 n.37. The Guidelines call for
giving such savings less weight because they are “less proximate and more difficult to predict.” Id.

Id. § 4 n.37.
Id. § 4 (footnote omitted)

See, e.g., Prof. Jonathan Baker, Statement at AMC Merger Enforcement Hearing, at 1 (Nov. 17, 2005);
Merger Enforcement Trans. at 120 (Baker) (“[T]here’s no serious problem involving efficiencies in merg-
er analysis that would call for intervention by your Commission, and . . . in particular, there’s no need
to recommend any legislation to address anything concerning efficiencies.”); George S. Cary, Statement
at AMC Merger Enforcement Hearing, at 2 (Nov. 17, 2006) [hereinafter Cary Statement] (“The Agencies,
by and large, have taken appropriate account of efficiencies in deciding whether to challenge mergers,
and the courts have done quite well in evaluating efficiency arguments in litigation.”); Merger Enforcement
Trans. at 116 (Cary) (“[Alfter eight years of seeing the Guidelines in action . . . it's my view that the basic
trade-offs made in the Guidelines were right. . . . the process of actually doing the efficiency analysis
that is set forth in the Guidelines is more manageable and more administrable than one might have
thought going into the process of creating the Guidelines’ analysis in the first place.”); Baer Statement,
at 12 (“The 1997 amendments to the Merger Guidelines in my view handle efficiencies appropriately.”)
(footnote omitted); Rill Statement, at 14-16 (the Merger Guidelines provide a proper approach to ana-
lyzing efficiencies); see also Kolasky & Dick, The Merger Guidelines and the Integration of Efficiencies, at
207-10.

Others believe the agencies should give more credit to efficiencies. See Charles F. (Rick) Rule, Statement
at AMC Merger Enforcement Hearing, at 13 (Nov. 17, 2005) [hereinafter Rule Statement re Merger
Enforcement] (“To the extent that merger enforcement continues to focus exclusively on price effects
(and reductions in consumer surplus) and ignores the way in which increases in productive efficiency ben-
efit consumers as whole even when such increases generate producer surplus, the thresholds for iden-
tifying anticompetitive mergers are likely to be too low and the explicit and implicit treatment of productive
efficiencies is likely to be too limited.”); American Bar Association, Section of Antitrust Law, Public
Comments Submitted to AMC Regarding Efficiencies, at 1 (Nov. 10, 2005) [hereinafter ABA Comments
re Efficiencies] (stating that the 1997 revisions to the Merger Guidelines “clarified and improved the
[agencies’] treatment of efficiencies in merger review,” while suggesting improvements in the treatment
of efficiencies that result in “substantial reductions in fixed costs” or “development of new products”).

Kenneth Heyer, Statement at AMC Merger Enforcement Hearing, at 2-3 (Nov. 17, 2005) [hereinafter Heyer
Statement] (“[T]he Merger Guidelines underscore the central role of efficiencies in the evaluation of the
likely competitive effects of proposed mergers. . . . There is simply no way to evaluate whether a merg-
er will give the merged firm the ability and incentive to raise prices, either unilaterally or in coordination
with other firms, without examining the efficiencies a merger may produce.”); see Michael A. Salinger,
Statement at AMC Merger Enforcement Hearing, at 2 (Nov. 17, 2005) [hereinafter Salinger Statement]
(“As the merger guidelines have developed through their various iterations, efficiencies have moved, in
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part, from a possible ‘defense’ to part of an integrated analysis of competitive effects.”); Scheffman
Statement, at 10 (suggesting that standard of proof required by agencies in efficiency analysis is
“sometimes unrealistic”).

See, e.g., Rill Statement, at 14 (“The Merger Guidelines do not preclude recognition of longer-term cost
savings that are demonstrable and merger specific.”); see also Merger Enforcement Trans. at 107
(Heyer) (“We actually need some evidence to support the fact that there may be efficiencies from what
might otherwise be a troublesome merger . . . .”); Salinger Statement, at 4 (“[W]e cannot conclude that
a merger will generate efficiencies simply because the parties say it is so. Mere assertion is not proof
or even, by itself, supporting evidence.”). But see Merger Enforcement Trans. at 84-85 (Scheffman)
(efficiencies claims are “speculative,” but so are predictions of anticompetitive effects).

Cary Statement, at 8-9 (“Requiring the party with greater access to information to come forward with
evidence of a proposition that is helpful to its position is not at all unusual in antitrust cases general-
ly or merger cases particularly.”); see Heyer Statement, at 4 (“[T]he information needed to make an
informed and reasoned judgment about such claims is almost always uniquely in the hands of the merg-
ing parties. We cannot verify efficiency claims without their cooperation.”).

Some assert that enforcement could be more aggressive without limiting merger-related efficiency
gains. See AAlI Comments re Merger Enforcement, at 3, 6-7 (citing economic literature suggesting
many mergers do not increase market value or ultimately provide efficiency gains); id. at app. 19-20
(Statement of AAl on Horizontal Mergers and the Role of Concentration in the Merger Guidelines); F.M.
Scherer, Public Comments Submitted to AMC, at 1-3 (Mar. 1, 2006); see also Economists’ Roundtable
Trans. at 72 (Rubinfeld) (opining that many mergers reviewed by the DOJ during his tenure as the
Economics Deputy were bad for the company but pursued due to “the stupidity or the egos of the CEOs
of the two companies”); Charles D. Weller, Public Comments Submitted to AMC Regarding Merger
Enforcement, at 2-3 (July 16, 2005) (arguing that most mergers are not successful).

Others argue that enforcement could be less aggressive by pointing to economic literature suggesting
few mergers are undertaken to enhance market power, and rather are generally driven by efficiencies.
See Economists’ Roundtable Trans. at 22-28 (Kaplan); Prof. Steven N. Kaplan, Statement at AMC
Economists’ Roundtable on Merger Enforcement, at 13-15 (Jan. 19, 2006) (economics literature,
based on a number of stock-market “event” studies on mergers, suggests that mergers seldom increase
market power and, on average, increase the total economic value of the parties).

Rill Statement, at 14 (“‘[A]n arbitrary exclusion of fixed costs from cognizable efficiencies is unwarranted
because savings in fixed costs may affect competition and have an ultimate downward effect on price.””)
(quoting FEDERAL TRADE COMM’N STAFF REPORT, ANTICIPATING THE 21ST CENTURY: COMPETITION POLICY IN THE
NEw HIGH-TECH GLOBAL MARKETPLACE, ch. 2, at 34; Rule Statement re Merger Enforcement, at 13
(“Consumer welfare benefits from fixed cost savings just as much as variable savings.”); Merger
Enforcement Trans. at 86 (Scheffman) (courts should consider fixed-cost efficiencies and “things that
fall into this pass-through trap”); IBA Comments re Merger Enforcement, at 47-48 (“For example, indus-
tries with significant R&D investments may have pricing unrelated to marginal cost, but rather geared
towards recouping large investments in fixed costs. Large fixed cost efficiencies in such industries can
directly affect price and should be given greater consideration where appropriate.”); ABA Comments re
Efficiencies, at 6 (“[W]here fixed cost savings in a merger have the potential to lead to lower prices or
will lead to reduced allocations of direct, shared or common fixed costs that are incorporated in the eco-
nomic justifications underlying such investment decisions, fixed cost savings should be accorded spe-
cific credit in evaluating the benefits of the proposed merger or acquisition.”).

AAl Comments re Merger Enforcement, at 8-9 (footnotes omitted). But see Merger Enforcement Trans.
at 110 (Salinger) (claims of overhead savings are often properly rejected, not because they are fixed costs
(which they are not), but because overhead costs tend to bear the same ratio to total expenses for both
large and small companies, meaning a merger will not likely create savings in such costs); see also id.
at 128 (Salinger) (“[O]n the pass-through, we make a distinction between fixed-cost savings and mar-
ginal-cost savings, because we operate under a consumer welfare standard.”).
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DOJ/FTC Horizontal Merger Guidelines, § 4 & n.37.

Id. § 4 n.37. The Guidelines do not rule out taking account of longer-run efficiencies; ordinarily, howev-
er, “the result of [the Agency’s] analysis over the short term will determine the Agency’s enforcement deci-
sion in most cases. The Agency also will consider the effects of cognizable efficiencies with no short-
term, direct effect on prices in the relevant market.” Id.

Over the longer run, costs that are at one time fixed (or sunk) become variable. Thus, savings in such
costs could lower prices. See, e.g., William J. Kolasky, The Role of Economics in Merger Enforcement:
Efficiencies and Market Definition under Conditions of Price Discrimination, Presented at Charles River
Associates Conference: Current Topics in Merger & Antitrust Enforcement, at 10 (Dec. 11, 2002)
(“[Flixed cost savings matter. . . . First, which costs are variable depends in part on how long our time
horizon is. With a longer horizon, costs that might otherwise appear fixed may indeed impact marginal
pricing decisions.”); Michael L. Katz & Howard A. Shelanski, Mergers and Innovation, 74 ANTITRUST L.J.
1, 55 (2007) [hereinafter Katz & Shelanski, Mergers and Innovation] (“[I]t is important to remember that,
over a long enough time horizon, everything is variable.”).

Cary Statement, at 12; see Prof. Daniel L. Rubinfeld, Statement at AMC Economists’ Roundtable on
Merger Enforcement, at 4 (Jan. 19, 2006) [hereinafter Rubinfeld Statement] (“[M]any firms have rela-
tively high price-cost margins, yet little or no market power in the antitrust sense. This is particularly true
in high-fixed cost, low variable cost industries, including high technology, where incremental costs are
low and profit margins are high (to cover the fixed costs).”).

Cary Statement, at 12 (“Competition takes the form of expenditures in R&D designed to differentiate
the product from those of rivals and to increase the value of the product in terms of enhanced produc-
tivity for customers. In such a market, efficiencies that reduce already trivial marginal costs are irrele-
vant. . . . For example, even a small increase in the productivity of an oil refinery through better com-
puter modeling can be worth hundreds of millions of dollars a year.”).

Morse Statement, at 4; see also New Economy Trans. at 22 (Morse) (“[I]t is just such efficiencies from
the combination of complementary expertise, while not easily measured, that drive many transactions
and have great potential consumer benefit.”).

See Richard Gilbert, Looking for Mr. Schumpeter: Where Are We in the Competition-Innovation Debate?,
in & INNOVATION PoLicy AND THE Economy 159 (Adam B. Jaffe et al. eds., 2006) [hereinafter Gilbert, Looking
for Mr. Schumpeter]; see also Katz & Shelanski, Mergers and Innovation, at 1 (“Policymakers and econ-
omists strongly agree that innovation is a critical component of a sustained healthy economy.”).

Gilbert Statement, at 14.

Gilbert Statement, at 14; cf. Morse Statement, at 7 (emphasizing “notoriously expensive and risky” invest-
ments required in the pharmaceutical industry, including the high percentage of “dry wells”); John E.
Osborn, Statement at AMC New Economy Hearing, at 4-5 (Nov. 8, 2005) [hereinafter Osborn Statement].

New Economy Trans. at 18 (Osborn). Mr. Osborn explained that mergers enable “research-stage” firms
with an innovative product to combine with commercial-stage firms that have critical expertise (for
example, regulatory, clinical, marketing, sales, or medical) necessary to develop a product, gain FDA
approval, and commercialize a product. New Economy Trans. at 16-17 (Osborn); see also Osborn
Statement, at 4-6 (Nov. 8, 2005) (companies must deal with high development costs and high proba-
bilities that products will ultimately not be developed or commercially successful). But see New Economy
Trans. at 92 (Shapiro) (must consider alternative ways that the smaller firm might have commercialized
the technology).

See ABA Comments re Guidelines, at 4 (“[T]he costs of short-term anticompetitive pricing can quickly
be overwhelmed by the benefits provided by even small efficiencies, as these benefits can be expected
to be long-lived and potentially widely distributed.”).

DOJ/FTC Horizontal Merger Guidelines, § 4. Moreover, “delayed benefits from efficiencies (due to delay
in the achievement of, or the realization of consumer benefits from, the efficiencies) will be given less

75



76

ANTITRUST MODERNIZATION COMMISSION

weight because they are less proximate and more difficult to predict.” Id. § 4 n.37.

77 New Economy Trans. at 18, 44 (Osborn) (investigating staff tended “to resolve uncertainties against the
proposed merger” without “putting a lot of value on the consumer benefits” from innovation); Osborn
Statement, at 3-4.

78 ABA Comments re Guidelines, at 2.

79 See ABA Comments re Guidelines, at 4 (“[Gliven the importance of innovation to the economy’s overall
productivity . . . there might well be benefit in expanding the efficiencies that are recognized to include
those that allow the combined firm to conduct R&D more efficiently . . . .”); see also Morse Statement,
at 4-5; Osborn Statement, at 3.

80 See Daniel Cooperman Statement at AMC New Economy Hearing, at 1 (Nov. 8, 2005) (due to the rapid
nature of innovation in the software industry, “a procompetitive transaction that is delayed [by merger
review] may be derailed altogether”).

81 ABA Comments re Guidelines, at 2.

82 New Economy Trans. at 9 (O’Connell) (“[The DOJ] does care about the effects of a merger on innovation

..); id. at 49-50 (O’Connell, Morse) (observing no general anti-merger bias at the agencies); id. at

50-51 (Shapiro) (suggesting that appearance of such biases may reflect skepticism of staff as part of
building its case).

83 See Morse Statement, at 4; see also New Economy Trans. at 22 (Morse) (“[I]t is just such efficiencies
from the combination of complementary expertise, while not easily measured, that drive many transac-
tions and have great potential consumer benefit.”).

84 See Katz & Shelanski, Mergers & Innovation, at 2-3 (“Consumers benefit from competition because, when
producers face rivalry, they seek to attract customers through lower prices and higher quality. Consumers
also benefit from technological innovation because, when firms invest in research and development
(R&D), they can create valuable new products and reduce the costs of producing existing products.
Product-market competition and innovation are both, therefore, natural objectives of public policies
designed to further consumer welfare. But policies designed to pursue one of these objectives cannot
always be implemented without costs for the other.”); id. at 56-57; see also Introduction of this Report,
note 22 (discussing different definitions of “consumer welfare” and the tradeoffs each definition would
make).

8

o

See Gilbert Statement, at 8 (“Economic theory is ambiguous on the relationship between competition
and innovation.”); Shapiro Statement re New Economy, at 11-12 (“[T]here is no consensus among indus-
trial organization economists about the general relationship between concentration and innovation com-
petition.”); Gilbert, Looking for Mr. Schumpeter, at 206 (“We remain far from a general theory of inno-
vation competition . . . .”); see also Katz & Shelanski, Mergers & Innovation, at 14 (“[IJn markets in which
innovation is significant, the traditional concentration-competition relationship is on a weaker or more
nuanced empirical and theoretical footing than otherwise.”); id. at 18-19 (describing ways in which com-
petition can either drive or hamper innovation).

86 DOJ/FTC Horizontal Merger Guidelines, § 3.0.
87 Id,
88 |d. § 3.2 (footnote omitted).

89 Morse Statement, at 9 (“[W]here later entry will deter anticompetitive effects, it should be considered
timely.”); see also Gilbert Statement, at 11 (recommending flexible application based on capacity to deter
anticompetitive effects). Of course, impacts further in the future may be more uncertain, and the agen-
cies should take such uncertainty into account in their assessments. See DOJ/FTC Horizontal Merger
Guidelines, § 4 n.37.

%0 James J. O’Connell Jr., Statement at AMC New Economy Hearing, at 5 (Nov. 8, 2005) (the DOJ “certainly
has considered expected effects—both positive and negative—more than two years into the future in
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its merger analysis, particularly in matters involving the development of innovative, next-generation prod-
ucts”); id. at 5 n.9 (pursuant to the Guidelines, in the case of durable goods, entry that is expected to
occur outside the two-year window will be considered timely “so long as it would deter or counteract the
competitive effects of concern within the two-year period and subsequently”) (quoting DOJ/FTC Horizontal
Merger Guidelines, § 3.2); Shapiro Statement re New Economy, at 9 (“[T]here is nothing magical about
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Economists’ Roundtable on Merger Enforcement, at 7-8 (Jan. 19, 2006).
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priority” because “[v]oluntary compliance with the law is the best outcome for consumers, and compli-
ance depends on knowing when the line is being crossed”).

The DOJ provides a statement pursuant to the Tunney Act. See 15 U.S.C. § 16(b). The FTC provides an
analysis to aid public comment pursuant to regulation. See 16 C.F.R. § 2.34(c) (2006). For examples
of such statements, see Competitive Impact Statement, United States v. Verizon, No. 1:05CvV02103
(D.D.C. Nov. 16, 2005), and Analysis of Agreement Containing Consent Orders to Aid Public Comment,
In re Procter & Gamble Co. and Gillette Co., FTC File No. 051-0115 (Sept. 30, 2005).

See Chapter II.B of this Report summarizing data regarding enforcement under the HSR Act.
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Whirlpool’s Acquisition of Maytag (Mar. 29, 2006) (setting forth background on transaction and reasons
for allowing the merger to proceed); see also Dep’t of Justice, Antitrust Div., Issuance of Public Statements
Upon Closing of Investigations (Dec. 12, 2003); Thomas Barnett, Statement at AMC Barnett/Majoras
Hearing, at attachment 6 (Mar. 21, 2006) (reporting that the DOJ had issued 12 statements upon clos-
ing investigations); Federal Trade Comm’n, Commission Closing Letters, available at http://www.ftc.gov/
os/closings/commclosing.htm (collecting a number of closing letters issued by the FTC).

See generally Merger Enforcement Trans. at 71 (Baer) (advocating public statements “as to major mat-
ters”); IBA Comments re Merger Enforcement, at 15; Scheffman Statement, at 7 (“[M]ore detailed expla-
nations for agency decisions, as is routinely done in the EU . . . would clearly be beneficial.”).

IBA Comments re Merger Enforcement, at 4 (“FTC and DOJ should publish reasoned decisions (or sum-
maries of their findings) in all cases where a Second Request has been issued.”); id. at 15-16; U.S.
Chamber of Commerce, Public Comments Submitted to AMC, at 14 (Nov. 8, 2005); see also U.S.
Chamber of Commerce, Public Comments Proposing Issues for Study, at 2 (Sept. 30, 2004); International
Chamber of Commerce, Public Comments Submitted to AMC, at 6-7 (Sept. 5, 2005) (proposing that
speeches, press releases and other communications be used to publish information about agency
decisions in high-profile cases).

American Bar Association, Section of Antitrust Law, Public Comments Submitted to AMC Regarding the
Hart-Scott-Rodino Second Request Process, at 15 (Dec. 7, 2005).

Dep’t of Justice, Antitrust Div. & Federal Trade Comm’n, Merger Challenges Data, Fiscal Years 1999-2003
(Dec. 18, 2003), available at http://www.ftc.gov/0s/2003/12/mdp.pdf. Mergers were deemed to have
been challenged by the FTC if it voted to challenge the transaction (either in court or administratively).
Mergers were deemed to have been challenged by the DOJ if a complaint was filed in court or a press
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response to the DOJ’s concerns. In addition, mergers involving financial institutions subject to the Bank
Merger Acts of 1960 and 1966 or the Bank Merger Holding Company Act were deemed to have been chal-
lenged by the DOJ if the transactions were restructured to satisfy the DOJ’s concerns, even absent a press
release. Id. at 2.

Federal Trade Comm’n, Horizontal Merger Investigation Data, Fiscal Years 1996-2003 (Feb. 2, 2004,
revised Aug. 31, 2004), available at http://www.ftc.gov/0s/2004/08/040831horizmergersdata96-
03.pdf.

110 Federal Trade Comm’n, Horizontal Merger Investigation Data, Fiscal Years 1996-2005 (Jan. 25, 2007),
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available at http://www.ftc.gov/0s/2007/01/P035603horizmergerinvestigationdatal996-2005.pdf.

111 See Merger Enforcement Trans. at 91-92 (Willig) (suggesting that the agencies keep records of basic
information (for example, on relevant market and concentration levels) for transactions for which a sec-
ond request is issued); see also id. at 94-95 (Baer) (advocating systematic collection of information on
enforcement).

112 See jd. at 94 (Rill).

113 See also Chapter 11.B of this Report regarding a recommendation for the agencies to collect data on the
burdens imposed by the HSR Act.

114 See DOJ/FTC Horizontal Merger Guidelines, § 0.1 n.6.

115 New Economy Trans. at 22, 46 (Morse); id. at 83-84 (Shapiro); Morse Statement, at 2. But see New
Economy Trans. at 65-66 (0O’Connell) (the Guidelines are “not meant to address every possible theory
or even every way of looking at a merger. . . . The Division doesn’t believe that the Guidelines need to
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116 Merger Enforcement Trans. at 59-60 (Rill).
1171982 DOJ Merger Guidelines, pt. IV.
118 ABA, MERGERS AND AcQUISITIONS, at 20.

119 Seeg, e.g., AAl Comments re Merger Enforcement, at 5 (“Formally updating the agencies’ policy on verti-
cal mergers would provide much needed guidance.”).
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Chapter I.C
Exclusionary Conduct

1. INTRODUCTION

Section 2 of the Sherman Act outlaws conduct, joint or by a single firm, to “monopolize, or
attempt to monopolize . . . any part of the trade or commerce among the several States.”*
The law directs itself to improper conduct, not the possession of a monopoly. Section 2 does
not prohibit firms from having monopoly power in a relevant market or from charging monop-
oly prices.? Rather, it prohibits conduct that improperly maintains or facilitates acquiring, or
attempting to acquire, a monopoly.

How to evaluate single-firm conduct under Section 2 poses among the most difficult ques-
tions in antitrust law. Appropriate antitrust enforcement must distinguish aggressive com-
petition that benefits consumers, such as most price discounting, from conduct that tends
to destroy competition itself, and thus maintains, or facilitates acquiring, monopoly power.
The Supreme Court has defined improper “exclusionary” conduct under Section 2 to “com-
prehend[] at the most behavior that not only (1) tends to impair the opportunities of rivals,
but also (2) either does not further competition on the merits or does so in an unnecessarily
restrictive way.”® Thus, a crucial distinction in Section 2 enforcement entails whether a firm’s
conduct represents competition on the merits or improper “exclusionary” conduct.

To ask whether a firm’s conduct is “exclusionary” is not sufficient to make this determi-
nation. After all, companies routinely attempt to “exclude” competitors from the market sim-
ply by producing the best quality product at the lowest price. Accordingly, an observation that
a particular firm’s conduct “excludes” its competitor does not answer whether the conduct
is harmful to competition or just to the firm’s competitor. Antitrust law is concerned with harm
to competition, not particular competitors.

In addition, a firm may achieve monopoly power through competition on the merits. Judge
Learned Hand long ago pointed out that a “single producer may be the survivor out of a group
of active competitors, merely by virtue of his superior skKill, foresight and industry. . . . The
successful competitor, having been urged to compete, must not be turned upon when
he wins.”*

The Commission examined whether the substantive standards for evaluating alleged anti-
competitive conduct under Section 2 should be revisited, and, if so, whether improvements
could best be achieved through legislation or case law development. In recent decades the
courts have adopted and applied sound general principles for Section 2 enforcement.
These general principles emphasize that appropriate legal rules should identify unreason-
ably exclusionary conduct, without discouraging aggressive competition that benefits con-
sumers or creating excessive litigation and compliance costs for businesses and problems
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of administrability for courts. The use of these principles has assisted courts in develop-
ing appropriate tests to identify when certain types of conduct, such as predatory pricing,
are unreasonably exclusionary.

Section 2 standards are not fully developed with respect to all types of conduct, howev-
er. In particular, the Commission focused on two types of conduct that have been the sub-
ject of recent court decisions and ongoing debate. One type of conduct involves the sale of
products bundled together at a discount from their prices when purchased separately.
Widespread agreement exists that discounts offered for bundled products (for example,
“meal deals” combining a hamburger and a soda) often benefit consumers. Economic the-
ories suggest, however, that in certain circumstances a firm may be able to use discounts
on bundled products to obtain or maintain a monopoly by excluding rivals, or otherwise harm
consumers, on some basis other than competition on the merits. A recent decision by the
United States Court of Appeals for the Third Circuit that upheld a finding of Section 2 lia-
bility for discounts on bundled products, LePage’s v. 3M, has provoked criticism and argu-
ment about the circumstances in which bundled discounts could violate Section 2.5

The second type of conduct involves a firm’s refusal to deal with its rival in the same mar-
ket. In 1919 the Supreme Court confirmed the right of a firm to make its own decisions
about the business entities with which it will deal, absent “any purpose to create or main-
tain a monopoly.”® Whether—and, if so, when—a firm’s refusal to deal with its rival may
violate Section 2 has long troubled antitrust courts and commentators. The Commission
studied this issue in light of the Supreme Court’s recent decision in Verizon Communications,
Inc. v. Law Offices of Curtis V. Trinko LLP.”

The Commission also examined the question of whether courts should apply a pre-
sumption of market power for patents in tying cases, a question that the Supreme Court has
recently resolved, as well as whether such a market-power presumption should be applied
to copyrights or trademarks in tying cases.

The Commission’s study and analysis lead it to make the following recommendations.

12. In general, standards for applying Section 2 of the Sherman Act’s broad
proscription against anticompetitive conduct should be clear and predictable
in application, administrable, and desighed to minimize overdeterrence and
underdeterrence, both of which impair consumer welfare.




REPORT AND RECOMMENDATIONS

13.

14.

15.

16.

17.

18.

19.

Congress should not amend Section 2 of the Sherman Act. Standards currently
employed by U.S. courts for determining whether single-firm conduct is unlawfully
exclusionary are generally appropriate. Although it is possible to disagree with the
decisions in particular cases, in general the courts have appropriately recognized
that vigorous competition, the aggressive pursuit of business objectives, and the
realization of efficiencies not available to competitors are generally not improper,
even for a “dominant” firm and even where competitors might be disadvantaged.

Additional clarity and improvement are best achieved through the continued
evolution of the law in the courts. Public discourse and continued research will
also aid in the development of consensus in the courts regarding the proper legal
standards to evaluate the likely competitive effects of bundling and unilateral
refusals to deal with a rival in the same market.

Additional clarity and improvement in Sherman Act Section 2 legal standards
are desirable, particularly with respect to areas where there is currently a lack
of clear and consistent standards, such as bundling and whether and in what
circumstances (if any) a monopolist has a duty to deal with rivals.

The lack of clear standards regarding bundling, as reflected in LePage’s v. 3M,
may discourage conduct that is procompetitive or competitively neutral and
thus may actually harm consumer welfare.

Courts should adopt a three-part test to determine whether bundled discounts or
rebates violate Section 2 of the Sherman Act. To prove a violation of Section 2,

a plaintiff should be required to show each one of the following elements

(as well as other elements of a Section 2 claim): (1) after allocating all discounts
and rebates attributable to the entire bundle of products to the competitive
product, the defendant sold the competitive product below its incremental cost
for the competitive product; (2) the defendant is likely to recoup these short-term
losses; and (3) the bundled discount or rebate program has had or is likely to
have an adverse effect on competition.”

In general, firms have no duty to deal with a rival in the same market.t

Market power should not be presumed from a patent, copyright, or trademark
in antitrust tying cases.

* Commissioners Carlton and Garza join this recommendation with qualifications.

T Commissioners Jacobson and Shenefield join this recommendation with qualifications.
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2. BACKGROUND

A. General Standards

Section 2 of the Sherman Act forbids “monopolization” and “attempted monopolization” (as
well as combinations and conspiracies to monopolize) of any part of the trade or commerce
of the United States.® The classic statement of unlawful monopolization is found in United
States v. Grinnell Corp.:

The offense of monopoly under § 2 of the Sherman Act has two elements: (1) the
possession of monopoly power in the relevant market; and (2) the willful acqui-
sition or maintenance of that power as distinguished from growth or development
as a consequence of a superior product, business acumen, or historic accident.®

The Supreme Court has defined “monopoly” power as the power to “control prices or
exclude competition.”1® In general, “monopoly” power is treated as “substantial market
power.”** Modern economics generally defines “market power” as “the ability to raise prices
above a competitive level without suffering an immediate and unprofitably substantial loss
of sales,”*? thus emphasizing that the power to control price or exclude competition must
have some degree of durability to constitute market power of concern to antitrust law. A plain-
tiff may prove a defendant’s possession of monopoly power through direct evidence of the
defendant’s actual control over price or exclusion of competition within a relevant market,
or through indirect evidence, most typically a defendant’s high market share and barriers to
entry that make challenge to the defendant’s market position unlikely.*?

After establishing the defendant’s monopoly power, a plaintiff must prove the monopolist
has obtained or maintained its dominant position through unlawful exclusionary or preda-
tory conduct.** As the Supreme Court stated in Spectrum Sports, Inc. v. McQuillan, the
Sherman Act “directs itself not against conduct which is competitive, even severely so, but
against conduct which unfairly tends to destroy competition itself.”*®* Courts and commen-
tators have often found it easier to identify conduct that is not or should not be unlawful
under Section 2 than to identify conduct that Section 2 does prohibit. For example, two of
the most commonly cited articulations explain that Section 2 is not violated by either
“growth or development as a consequence of a superior product, business acumen, or his-
toric accident”!® or conduct attributable to “superior skill, foresight and industry.”*” Attempts
to develop more definitive standards have evolved over time.

B. Definitions of “Exclusionary” Conduct

A variety of factors, including changing perspectives on the significance of monopoly power,
have influenced courts’ views on the scope of conduct that should be considered potentially
exclusionary. In the mid-twentieth century, courts evidenced deep concern about the dan-
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gers of monopoly power. The opinion of Judge Learned Hand in United States v. Aluminum
Co. of America provides the best-known expression of this attitude:

Many people believe that possession of unchallenged economic power deadens
initiative, discourages thrift and depresses energy; that immunity from competi-
tion is a narcotic, and rivalry is a stimulant, to industrial progress; that the spur
of constant stress is necessary to counteract an inevitable disposition to let well
enough alone.*®

In Alcoa the Second Circuit held that a firm with 90 percent of the market for virgin ingot
aluminum had violated Section 2 by repeatedly building new capacity to serve new demand
in that market, thus discouraging its rivals from expanding their existing capacity or enter-
ing with new capacity.?® In the court’s view, “[i]t was not inevitable that [Alcoa] should
always anticipate increases in the demand for ingot and be prepared to supply them.”2°

The Supreme Court quickly endorsed this expansive view of exclusionary conduct.?* The
question of whether the challenged conduct was “inevitable” appeared in other cases as
well.22 With such a broad scope of conduct that might be viewed as exclusionary, the gov-
ernment pursued and won several monopolization cases over the next few decades.?® This
aggressive view of the law reached its zenith in the 1970s, with proposals from well-regard-
ed antitrust practitioners and scholars that proof of monopoly itself should be sufficient to
establish a violation of Section 2.24

Questions about this approach arose with increasing frequency during the 1960s and
1970s, however, as developments in economic analysis spurred antitrust scholars to exam-
ine more closely what types of incentives encouraged vigorous competition and how certain
business practices might benefit, rather than harm, consumers.?® Commentators ques-
tioned the bases of many prior court decisions, including Alcoa, asking, for example, whether
antitrust law should require a firm with a dominant position not to compete to serve new
demand.?® Courts and commentators began to reexamine whether the standards for exclu-
sionary conduct were likely actually to discourage aggressive competition that could bene-
fit consumers.?”

One of the first court decisions to evidence this shifting attitude was Berkey Photo, Inc.
v. Eastman Kodak Co.?® The defendant, Eastman Kodak, sold cameras and held a monopoly
in the film market; the plaintiff, Berkey Photo, sold cameras and also competed with Kodak
in other photo-related services. When Kodak introduced a new kind of film compatible with
only one of Kodak’s cameras, Berkey alleged that Kodak had violated Section 2 by failing
to give Berkey advance notice of the new product design so that Berkey could develop its
own cameras to handle the new Kodak film. The Second Circuit reversed the jury verdict in
Berkey’s favor, holding that “a firm may normally keep its innovations secret from its rivals
as long as it wishes, forcing them to catch up on the strength of their own efforts after the
new product is introduced.”?® The court emphasized that firms’ incentives to innovate rest-
ed on the prospect of market success:
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It is the possibility of success in the marketplace, attributable to superior per-
formance, that provides the incentives on which the proper functioning of our com-
petitive economy rests. If a firm that has engaged in the risks and expenses of
research and development were required in all circumstances to share with its
rivals the benefits of those endeavors, this incentive would very likely be vitiated.2°

Unlike the Second Circuit’s decision in Alcoa, which associated existing monopoly power
with deadened initiative and competition, the Second Circuit’s decision in Berkey Photo used
a wider lens to see how the prospect of market success spurred competition and innovation.
This perspective has been preeminent in recent decades.!

Most recently, the Supreme Court expressed the view in Trinko that the “prospect of mar-
ket success” includes the prospect of obtaining monopoly power:

The mere possession of monopoly power, and the concomitant charging of monop-
oly prices, is not only not unlawful; it is an important element of the free-market
system. The opportunity to charge monopoly prices—at least for a short period—
is what attracts ‘business acumen’ in the first place; it induces risk taking that
produces innovation and economic growth.%?

This view—that the prospect of gaining monopoly is an appropriate incentive for compe-
tition and innovation—implies that the application of overly stringent antitrust rules for
monopolists’ conduct could discourage competition and innovation. Some disagree, point-
ing to economic studies that either suggest monopoly affirmatively discourages innovations3
or are ambiguous as to whether monopoly power encourages innovation.3

Courts have also increasingly scrutinized the potential for consumers to benefit from pre-
cisely the type of conduct once commonly condemned as exclusionary. The theory of preda-
tory pricing, for example, involves a company selling its product at very low prices to force
its competitors out of business, and then raising its prices to a supracompetitive level that
enables it to recoup its losses and earn monopoly profits. Thus, the first step in a preda-
tory pricing scheme is to sell at low prices—something that generally benefits consumers.
As the Supreme Court has observed, if a court erroneously concludes that a firm has
engaged in illegal predatory pricing, “the costs of [such] an erroneous finding of liability are
high”3® because firms may be reluctant to cut prices aggressively if they fear predatory pric-
ing allegations. Overdeterrence could harm consumers.

In addition, courts have carefully examined the likelihood that an alleged exclusionary
scheme could succeed. In Matsushita Electric Industrial Co. v. Zenith Radio Corp. the Supreme
Court joined commentators who had concluded that “predatory pricing schemes are rarely
tried, and even more rarely successful.”*® The reasons for this skepticism include the spec-
ulative nature of the scheme: it requires a firm to forgo definite profits in the short run, in
hopes that competitors will leave the market and allow the firm, in the long run, to reap
monopoly profits sufficient to make up for its prior losses and provide significant gains for
the future.
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The improbability of predatory pricing schemes, combined with the certainty that lower
prices benefit consumers, persuaded the Supreme Court to select a test that may fail to
capture all instances of predatory pricing, but will not incorrectly condemn price discount-
ing.” This test excludes the possibility that above-cost pricing could constitute price pre-
dation. The Court cited the difficulty that courts would have determining just how much above
cost a defendant’s prices must be to avoid liability for predatory pricing, as well as the
Court’s concern that the possibility of such liability would chill aggressive price cutting.3®

The adoption of a “safe harbor” in the area of predatory pricing also illustrates courts’
desire to adopt bright-line legal rules that businesses can understand and follow with rel-
atively little difficulty. This issue has become increasingly important as economic under-
standings of business conduct have become more sophisticated, and courts have struggled
to take into account a wide variety of factors that may be relevant to judging the likely com-
petitive effects of a particular business practice. Then-Judge (current Justice) Breyer
explained the need for simplifying rules more than two decades ago:

[W]hile technical economic discussion helps to inform the antitrust laws, those
laws cannot precisely replicate the economists’ (sometimes conflicting) views.
For, unlike economics, law is an administrative system the effects of which
depend upon the content of rules and precedents only as they are applied by
judges and juries in courts and by lawyers advising their clients. Rules that seek
to embody every economic complexity and qualification may well, through the
vagaries of administration, prove counter-productive, undercutting the very eco-
nomic ends they seek to serve.*®

Particularly in the context of Section 2 predatory pricing enforcement—where overdeter-
rence may deprive consumers of the benefits of aggressive competition—courts have been
increasingly willing to adopt potentially underinclusive, but simple and objective cost-based
legal rules.

This is not to say, however, that developments in the understanding of monopolizing con-
duct have all tended to restrict potential liability for such conduct. There have been a num-
ber of recent Section 2 cases in which liability was found. Microsoft, for example, is the most
prominent Section 2 case in the last decade. In that case the United States Court of
Appeals for the District of Columbia Circuit upheld portions of the lower court’s ruling that
Microsoft had engaged in various forms of unreasonably exclusionary conduct in maintain-
ing its operating system monopoly.*® The court held that the evidence established that
Microsoft had engaged in various forms of anticompetitive conduct to prevent its rival,
Netscape, from attaining a market position from which Netscape could challenge Microsoft’s
monopoly of Intel-compatible PC operating systems.** The case ultimately was settled by
consent decree.*?
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The Federal Trade Commission (FTC) recently investigated and filed complaints against
two companies that allegedly achieved monopoly power through unreasonably exclusionary
conduct. In Unocal the FTC alleged that Unocal falsely represented to a government panel
that Unocal’s technologies were nonproprietary, when it knew it held patents on these tech-
nologies,* and that Unocal thereby was able to obtain monopoly power over certain gaso-
line formulas dictated by government regulation.** The matter was ultimately settled by con-
sent decree in connection with another firm’s acquisition of Unocal.*®

In Rambus the FTC recently held that Rambus illegally monopolized certain technologies
required for computer memory. The FTC concluded that Rambus exploited its participation
in a standard-setting organization to obtain patents that would cover technologies incorpo-
rated into the standards adopted by the organization, without revealing its patent position
to other members of the standard-setting organization. As a result, the FTC stated, Rambus
was able to “distort the standard-setting process” and unlawfully gain monopoly power in
the computer memory industry.*®

Some degree of controversy has surrounded each of these cases, illustrating the ongo-
ing debate in the antitrust community about the proper role of, and legal standards for,
Section 2 enforcement. The Commission discusses some of the issues in this debate below.

3. RECOMMENDATIONS AND FINDINGS

As discussed below, the Commission concludes that, compared to legal standards in the
mid-twentieth century, the Supreme Court has now adopted and is applying legal standards
and rules for Section 2 that are more sensitive to the possible efficiencies of business con-
duct and more attuned to the potential for consumer harm from overly stringent application
of Section 2 standards in some cases. This represents progress.

This Part discusses the general principles underlying Section 2 enforcement below, as
well as tests that have been proposed for general use in identifying exclusionary conduct.
It then turns to specific observations about the need to develop improved legal standards
to evaluate discounts for bundled products and refusals to deal with a rival in the same mar-
ket.

A. General Principles for Section 2 Standards

12. In general, standards for applying Section 2 of the Sherman Act’s broad
proscription against anticompetitive conduct should be clear and predictable
in application, administrable, and desighed to minimize overdeterrence
and underdeterrence, both of which impair consumer welfare.
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13. Congress should not amend Section 2 of the Sherman Act. Standards currently
employed by U.S. courts for determining whether single-firm conduct is unlawfully
exclusionary are generally appropriate. Although it is possible to disagree with the
decisions in particular cases, in general the courts have appropriately recognized
that vigorous competition, the aggressive pursuit of business objectives, and the
realization of efficiencies not available to competitors are generally not improper,
even for a “dominant” firm and even where competitors might be disadvantaged.

In recent decades, more often than not, courts have used appropriate caution in assess-
ing single-firm conduct. Courts have relied on general principles, including those that follow,
to guide the development and application of rules for Section 2 enforcement. The use of
these principles has benefited and encouraged appropriate antitrust enforcement.

Section 2 standards should be clear and predictable in application and administrable. The
area of predatory pricing law provides the best example of success in achieving these goals.
In Brooke Group the Supreme Court established an objective, cost-based test that first
requires a predatory pricing plaintiff to prove that the alleged predatory prices are below an
appropriate measure of the defendant’s costs.*” This rule is relatively clear, predictable, and
administrable. The Court’s test further requires predatory pricing plaintiffs to demonstrate
that the defendant “had a reasonable prospect, or, under Section 2 of the Sherman Act, a
dangerous probability, of recouping its investment in below-cost prices.”*® This part of the
test not only ensures that a Section 2 violation is found only if consumer welfare can be
harmed, but also enhances administrability for the courts by allowing summary disposition
of claims where market circumstances—such as easy entry—preclude the possibility of
recoupment.*®

The Supreme Court has taken other steps as well to enhance the administrability of
predatory pricing litigation. In Matsushita the Court affirmed summary judgment for the defen-
dant, refusing to allow the case to go to trial based on ambiguous evidence, which includ-
ed rebates and other price-cutting activities that the plaintiff alleged tended to prove a con-
spiracy to suppress prices.®® The Court explained that “cutting prices in order to increase
business often is the very essence of competition.”®* To avoid summary judgment, the Court
required the plaintiffs to produce evidence that “tends to exclude the possibility” that the
challenged conduct was permissible competition that did not involve a conspiracy.®? This
comparatively clear and administrable rule has enabled courts to avoid costly and extensive
litigation based solely on evidence from which inferences of permissible competition and
anticompetitive joint conduct were equally plausible.
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Section 2 standards should be designed to minimize overdeterrence and underdeterrence,
both of which impair long-run consumer welfare. At least two observations underlie this gen-
eral principle. One is that business practices typically offer more efficiencies and, thus, ben-
efits to consumer welfare, than recognized in the early-to-mid-twentieth century. A second
observation is that aggressive competition on the merits may resemble unreasonably exclu-
sionary conduct. As discussed earlier, for example, price discounting may appear the same
as predatory pricing.

These observations have given courts a better understanding that, like underdeterrence,
overdeterrence also can harm consumer welfare. Thus, it is important to consider whether
proposed legal rules are likely to chill procompetitive conduct or create unintended conse-
quences. For example, the Supreme Court has observed that “[i]t would be ironic indeed if
the standards for predatory pricing liability were so low that antitrust suits themselves
became a tool for keeping prices high.”s3

The recognition of potential consumer harm from overdeterrence has led courts to try to
avoid “false positives”—that is, finding Section 2 liability for a firm that has not engaged
in unreasonably exclusionary conduct, but instead was simply competing aggressively on the
merits.%* Nonetheless, it remains important to avoid underdeterrence that results in “false
negatives”—that is, failing to condemn anticompetitive conduct—when the challenged con-
duct typically provides few or no benefits to consumer welfare and does not resemble com-
petition on the merits.®® In an ideal world, of course, legal rules would avoid both underde-
terrence and overdeterrence. In practical reality, however, such precision is often difficult to
achieve. Thus, courts may need to make a trade-off between accuracy and the risks of either
chilling procompetitive, or encouraging anticompetitive, conduct.

B. Further Development of Section 2 Standards

1. Continued Case Law Development in the Courts

14. Additional clarity and improvement are best achieved through the continued
evolution of the law in the courts. Public discourse and continued research will
also aid in the development of consensus in the courts regarding the proper legal
standards to evaluate the likely competitive effects of bundling and unilateral
refusals to deal with a rival in the same market.

As noted earlier, the Supreme Court defined improper “exclusionary” conduct under
Section 2 to “comprehend[] at the most behavior that not only (1) tends to impair the oppor-
tunities of rivals, but also (2) either does not further competition on the merits or does so
in an unnecessarily restrictive way.”%® This articulation improves on earlier analysis asking
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whether the conduct at issue was “inevitable,” but it begs the question of what specific types
of conduct in what circumstances should be considered “competition on the merits.” This
issue has precipitated much debate and discussion.

The appropriate legal standards should continue to evolve in the courts, with continuing
sensitivity to the need to avoid chilling procompetitive conduct and undue enforcement costs.
The federal enforcement agencies should use appropriate opportunities to aid development
of the law.5” The FTC and the Antitrust Division of the Department of Justice (DOJ) are cur-
rently soliciting comments and holding hearings on Section 2 standards,® and the FTC is
co-chairing the International Competition Network Unilateral Conduct Working Group, which
plans to conduct an in-depth study of the issue over the next several years. The Commission
is hopeful that those research efforts will prove useful.

2. Tests for Particular Types of Conduct or a Single Test for All Conduct

15. Additional clarity and improvement in Sherman Act Section 2 legal standards
are desirable, particularly with respect to areas where there is currently a lack
of clear and consistent standards, such as bundling and whether and in what
circumstances (if any) a monopolist has a duty to deal with rivals.

Many commentators are skeptical that any one legal standard should be used to evalu-
ate the wide variety of different types of conduct that may be challenged under Section 2.5°
Others, however, have urged the use of a single test. Two proposals—the “no economic
sense” and “profit sacrifice” tests—have their genesis in the predatory pricing test, which
implicitly defines “competition on the merits” as pricing that is above an appropriate meas-
ure of the defendant’s costs. Those and other proposals are discussed below.

“No Economic Sense” Test. The DOJ has advocated the use of a “no economic sense”
test,®® which asks “whether, on the basis of information available to a firm at the time of
the challenged conduct, the challenged conduct would have made economic sense even if
it did not reduce or eliminate competition.”®* The test condemns conduct only when its anti-
competitive objective is unambiguous because the conduct would not have been undertaken
“but for” the prospect of obtaining or maintaining monopoly power.6? Although the DOJ has
advanced this test in several cases, including Microsoft,®®* Dentsply,®* and Trinko,®® no court
has ever adopted it.

Proponents contend the test is consistent with existing case law and “can be adminis-
tered effectively by courts and businesses alike”%® because the test essentially focuses
on the economic rationality or profitability of the defendant’s conduct from the defendant’s
perspective at the time the defendant decides whether to undertake a particular course of
conduct.®” Although this test may not capture all anticompetitive single-firm conduct, pro-
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ponents believe underinclusiveness is preferable to requirements for complex evidentiary
judgments.®®

Others counter that the test can fail to capture substantially anticompetitive conduct by
focusing exclusively on the profitability of the conduct for the defendant. Thus, the test fails
to examine the challenged conduct’s effects on consumer welfare, critics assert.® The test
exculpates conduct that offers some minimal efficiencies—that is, that makes some eco-
nomic sense—even where the conduct may cause disproportionately great anticompetitive
effects.” In addition, in exclusive dealing cases the application of the “no economic sense”
test is arguably unintelligible because exclusive dealing “makes economic sense” for the
defendant “precisely through the mechanism of exclusion.””™ “In most cases, there is no way
to separate the economic benefit to the defendant from the exclusionary impact on rivals.””?
This criticism suggests the test may be overinclusive as well as underinclusive.

“Profit Sacrifice” Test. The “profit sacrifice” test is closely related to the “no economic
sense” test. One variant asks whether the defendant has sacrificed immediate profits as
part of a strategy whose profitability depends on the recoupment of those profits through
the exclusion of rivals.” Although it has not specifically adopted this test, the Supreme Court
has asked this question in refusal-to-deal cases, noting, for example, that the defendant in
Aspen “was willing to sacrifice short-run benefits and goodwill in exchange for a perceived
long-run impact on its smaller rival.””* Another variant asks “whether the allegedly anti-
competitive conduct would be profitable for the defendant and would make good business
sense even if it did not exclude rivals and thereby create or preserve market power for the
defendant.”’

As with the “no economic sense” test, proponents maintain the “profit sacrifice” test is
easy to administer and provides clear guidance to businesses, thereby increasing the like-
lihood that businesses will engage in procompetitive conduct that other legal tests might
misconstrue as anticompetitive.” The test does not condemn all conduct that might reduce
welfare overall, but proponents judge the test to be preferable to “market-wide balancing
tests.”""

Opponents apply basically the same criticisms to the “profit sacrifice” test as to the “no
economic sense” test. In particular, one commentator argues the test is “both too broad
and too narrow.”® The test is too broad, this critic contends, because it could condemn a
firm “invest[ing] heavily in designing a better mousetrap that, once marketed, will ruin
rivals or significantly limit their sales.””™ The test is too narrow, he asserts, “because some
exclusionary practices don’t involve sacrifice at all.”® He agrees the test is dispositive in
predatory pricing cases, however, and also finds the test “quite helpful in cases involving
unilateral refusals to deal.”®*

Less Efficient Competitor Test. Judge Richard A. Posner has proposed that an unreason-
ably exclusionary practice is one that is “likely in the circumstances to exclude from the
defendant’s market an equally or more efficient competitor.”®2 Proponents see value in this
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test,® but caution that it, too, may be too narrow “where the dominant firm is able to keep
the output of rivals inefficiently low by engaging in practices that confer no significant social
benefits.”®* Others point out that exclusion of an inefficient rival may harm consumer wel-
fare if the rival is excluded before it reaches minimum efficient scale, or if the less efficient
rival has been keeping prices in the relevant market below the monopoly level.® Critics also
raise concern that the test may be very difficult administratively.®® Nonetheless, commen-
tators and courts have found this test useful in evaluating bundled discounts or rebates.®”

Balancing Test. In its Microsoft decision, the D.C. Circuit employed a balancing test, which
examines both competitive effects and efficiencies, to assess claims under Section 2.88 That
test requires a plaintiff first to establish that the monopolist’s conduct had an “‘anticom-
petitive effect.” That is, it must harm the competitive process and thereby harm con-
sumers.”8® Once the plaintiff establishes a prima facie case, to avoid liability the defendant
must provide a procompetitive justification for its conduct, that is, “a nonpretextual claim
that its conduct is indeed a form of competition on the merits because it involves, for exam-
ple, greater efficiency or enhanced consumer appeal.”®® If the defendant makes this show-
ing, then the plaintiff either must rebut the claim of procompetitive benefits or show that
the anticompetitive harm nevertheless “outweighs” those benefits.®* Proponents point out
this is the basic rule of reason test that courts have applied for many years, and continue
to apply, in Section 1 and Section 2 cases.®? They contend that use of this test is neces-
sary to answer the basic question of whether the challenged conduct, on balance, harmed
consumer welfare.®?

Opponents criticize this test as too complex and difficult to administer. They argue that,
because businesses will be uncertain of how their course of conduct might be judged, they
will be reluctant to undertake procompetitive conduct.®* Proponents respond that other tests,
including the “no economic sense” and “profit sacrifice” tests, are equally complex and less
accurate.®®

As this brief review of possible tests for evaluating conduct under Section 2 suggests,
they each seek to identify conduct that harms consumer welfare.®® Some tests place greater
value on the avoidance of chilling procompetitive conduct and undue enforcement costs than
on ensuring that the test captures all or most instances of anticompetitive conduct. Others
emphasize the importance of focusing on consumer welfare effects and contend that accu-
racy can be achieved without perverse influences on firms’ incentives or undue enforcement
costs.

Thus far, no consensus exists that any one test can suffice to assess all types of con-
duct that may be challenged under Section 2. The current test for predatory pricing, for exam-
ple, works well in that context, but problems have been identified with the application of its
progeny—the “no economic sense” and “profit sacrifice” tests—in some other contexts. The
more extensive inquiry mandated by the Microsoft balancing test may be appropriate in some
circumstances, but, as exemplified by the case of predatory pricing, is not necessarily war-
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ranted or desirable for all types of conduct challenged under Section 2. Some contend that
the best approach is to develop different tests for different types of conduct.®’

As courts, antitrust agencies, and commentators continue to refine the antitrust stan-
dards for conduct challenged under Section 2, a focal point for their assessment should be
whether a particular test is the one most likely to protect consumer welfare in the context
of the type of conduct at issue. To answer this question will require, among other things,
an evaluation of whether a particular test is likely to overdeter procompetitive, or underde-
ter anticompetitive, conduct. Particular attention should be given to long-run, as well as short-
run, consumer interests. For example, any Section 2 test for refusals to deal with a rival
should reflect proper consideration of consumers’ long-run interests in maintaining firms’
incentives to invest in valuable competitive assets—incentives that could be significantly
diminished by forced sharing of assets with a rival in particular circumstances.

C. Specific Areas of Concern—Bundled Discounts and
Refusals to Deal with a Rival in the Same Market

1. Discounts on Bundled Products

16. The lack of clear standards regarding bundling, as reflected in LePage’s v. 3M,
may discourage conduct that is procompetitive or competitively neutral and
thus may actually harm consumer welfare.

“Bundling” entails the sale of two or more products as a package. Bundled products may
be sold only in a package or as part of a package and separately as well.*® When bundled
products are also sold separately, manufacturers may provide a discount or rebate to buy-
ers that purchase the entire bundle, instead of purchasing only certain products in the bun-
dle. These are known as “bundled discounts” or “bundled rebates.” Large and small firms,
incumbents, and new entrants use bundled discounts and rebates in a wide variety of indus-
tries and market circumstances. Because they involve lower prices, bundled discounts and
bundled rebates typically benefit consumers.

Despite the ubiquity of bundling, there is a paucity of case law addressing the practice.®®
One prominent and recent appellate decision is LePage’s v. 3M, in which the Third Circuit,
sitting en banc, condemned bundled rebates as a violation of Section 2.2 Because the
court failed to evaluate whether 3M’s program of bundled rebates represented competition
on the merits, its decision offers no clear standards by which firms can assess whether their
bundled rebates are likely to pass antitrust muster. Therefore, the Third Circuit’s decision
is likely to discourage firms from offering procompetitive bundled discounts and rebates to
consumers.
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The proconsumer benefits and possible anticompetitive harms of bundled discounts, the
LePage’s decision, and various proposals for legal standards that will deter unfounded
claims that bundled discounts violate Section 2 are discussed below. A test that compares
incremental revenues with incremental costs, as described below, offers the most promis-
ing source of an economically sensible and administrable safe harbor for bundled rebates
or discounts.

a. Consumer Benefits, and Theories of Harm, from Bundled Discounts

Product bundling and bundled discounts are widespread throughout the U.S. economy.*%t
Fitness clubs may offer their sessions separately or as a package at a discount; a furniture
retailer may offer a bed and two dressers separately or together as a bedroom set at a dis-
count; retailers may bundle free parking with a purchase in their stores.'°2 Other examples
abound.®%®

Businesses may offer bundled products for a variety of reasons. Firms can use bundling
to save costs in distribution and packaging, to reduce transaction costs for themselves and
their customers, and to increase reliability for customers.'* Selling products as a package
may reduce a manufacturer’s costs, and the manufacturer may pass these cost reductions
on to purchasers as bundled discounts.'®® Instead of advertising, firms can use bundled dis-
counts to increase demand.%® When a retailer reduces the number of its suppliers to save
costs, multiproduct manufacturers may offer multiproduct discounts to keep the retailer’s
business.°” A firm selling a product in one market may employ a bundling strategy as a
means of encouraging consumers in another market to try a new product.'®® In some cases,
bundling can help a firm enter a new market and compete with established firms. As one
witness explained:

Cable companies attempt to compete with telecommunications companies by
offering bundles of digital telephone service, high speed internet service, and dig-
ital cable. Telecommunications companies have responded by offering discounts
if consumers bundle their phone service with DSL and with satellite television
. ... The resulting bundle versus bundle competition will likely continue to drive
down prices, increasing consumer welfare.'°®

These types of bundling can result in bundled discounts or rebates that significantly lower
prices to consumers. One witness noted that “virtually everyone who submitted a paper
tends to agree that bundling is pro-consumer. It is a way of discounting; it’s a way of wag-
ing competition.”**® Moreover, the fact that firms without market power often offer bundled
discounts suggests that efficiencies, not schemes to acquire or maintain monopoly power,
typically explain their use.'*

Nonetheless, recent economic literature has suggested three theories by which, in cer-
tain circumstances, bundled discounts could be unreasonably exclusionary:'? (1) as a
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form of predatory pricing; (2) as de facto tying; and (3) as exclusionary conduct that deters
entry.**® If bundled discounts were used as a form of predatory pricing, a dominant firm might
eliminate competition by forcing its competitors to sell at unprofitably low prices.*** Under
standard predatory pricing law, for this strategy to be plausible, the predator must be able
to recoup its investment in below-cost pricing by using its increased market power to cap-
ture monopoly profits in the long run.*®

In the case of de facto tying, while consumers are free to buy components separately, the
components are priced to make it more attractive to buy the bundled components togeth-
er.11® Under this theory, the prices of the components are actually increased, including the
stand-alone price of the monopolized good.**” Thus, instead of receiving a discount, con-
sumers are actually paying more for the bundled products.*®

Finally, a dominant firm selling multiple products might use bundled discounts to deter
entry or otherwise foreclose competition by firms that do not sell multiple products. By pro-
viding bundled discounts that reduce the price (net of discounts) of the competing good, a
competitor that sells only that good may not be able to compete effectively if it does not
also sell the monopoly good.*'® Suppose, for example, each of two manufacturers pro-
duces product A at a cost of $10 per unit. The manufacturer that earns monopoly profits
in related product B, which it produces at a cost of $10 per unit but sells for $20, can bun-
dle A and B and sell the bundle for $28. The manufacturer that produces only A, however,
cannot sell product A for $8 without losing money.

There was disagreement among witnesses before the Commission as to the plausibility
of these strategies, the conditions necessary to make them plausible, and the optimal legal
standards to assess such anticompetitive risks. All appeared to agree, however, that further
empirical study would benefit enforcement and policymakers. In addition, whatever legal stan-
dards are adopted should be sufficiently clear to enable companies to conform their conduct
to the law, be administrable by the courts, and avoid chilling procompetitive discounting.

b. The Third Circuit’s LePage’s Decision

In LePage’s the Third Circuit, sitting en banc, upheld a jury verdict that 3M had violated
Section 2 through its program of bundled rebates. Plaintiff LePage’s and defendant 3M com-
peted in sales of transparent tape. LePage’s alleged that 3M used its monopoly in its Scotch-
brand tape to gain a competitive advantage in private-label transparent tape by offering high-
er rebates—that is, lower prices—when purchasers, such as office superstores, bought
certain amounts of products across a number of 3M’s product lines (including Scotch
tape)!?° or increased the amount of Scotch tape purchased in proportion to 3M’s private-label
tape.*? If an eligible buyer met certain targets across all of the product lines, a rebate of
up to 2 percent was applied to all of its purchases from 3M. Conversely, if the buyer failed
to meet any one of the targets in each product line, the 2 percent rebate for all purchases
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would be rescinded.*?? LePage’s alleged that such rebates gave buyers the incentive to pur-
chase either 3M’s Scotch tape or 3M'’s private-label tape, instead of LePage’s private-label
tape.

3M responded that its pricing was above cost, no matter how cost was calculated, and
that, following the Supreme Court’s decision in Brooke Group, above-cost pricing could not
give rise to antitrust liability.*2® The court specifically rejected 3M’s argument, stating that
“a monopolist will be found to violate Section 2 of the Sherman Act if it engages in exclu-
sionary or predatory conduct without a valid business justification.”*?* The court upheld the
jury’s finding that 3M had no legitimate business justification, in part because no evidence
showed that the amount of 3M’s savings from bundling its products equaled the amount that
3M had given its customers through bundled rebates.*?® In explaining why such bundled
rebates harmed consumers, the court stated that the “principal anticompetitive effect of bun-
dled rebates as offered by 3M is that when offered by a monopolist they may foreclose por-
tions of the market to a potential competitor who does not manufacture an equally diverse
group of products and who therefore cannot make a comparable offer.”*26

c. Criticisms of LePage’s

The fundamental criticism of the Third Circuit’s decision is that it did not assess whether
3M'’s bundled rebates constituted competition on the merits. The court focused on the
claimed harm to LePage'’s, including its loss of market share in the market for transparent
tape and its loss of efficiencies in manufacturing.*?” But, as one critic points out, that a
monopolist’s conduct weakens a rival is not sufficient to trigger liability under Section 2.%8
“Price cutting may result . . . in some competitors being driven out of business, a result that
is tolerated as a natural product of legitimate competition when an exit is the product of an
inability to compete efficiently on the merits.”*?° Lower prices may harm a rival but benefit
consumers.

The Third Circuit did not require LePage’s to prove it could make tape as efficiently as 3M
and therefore that 3M’s conduct had excluded an equally efficient rival.**° In fact, 3M and
LePage’s both agreed that 3M was a more efficient, lower-cost producer of transparent tape
than LePage’s.*3* Nor did the court require LePage’s to prove that, regardless of LePage’s
ability to operate efficiently, 3M’s conduct would have excluded a hypothetical competitor
that was as efficient as 3M.%2 The court did not even consider 3M’s assertion that its bun-
dled pricing was above cost, no matter how cost was calculated—an assertion that LePage’s
did not dispute.*®® Thus, it is unclear what would have been sufficient to convince the court
that 3M was competing on the merits, rather than on some basis other than efficiency, with
its bundled rebates. The decision is too vague'®* and is therefore likely to chill welfare-
enhancing bundled discounts or rebates.*®
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d. Possible “Safe Harbors” for Bundled Discounts

Given the likelihood that most bundled discounts or rebates benefit consumers, many
have proposed a safe harbor for bundled discounts that clearly constitute competition on
the merits. One proposal, relevant to the use of bundled discounts as de facto tying arrange-
ments, would ask what proportion of buyers accepted the bundled discount. If all or almost
all buyers accepted the bundled discount, then it should be evaluated under tying law; if a
substantial proportion of buyers rejected the bundled discount, it should be deemed legal.*%¢

Other proposals relate to the possible use of bundled discounts or rebates in a manner
analogous to predatory pricing. One type of safe harbor would also operate as a screen,
requiring plaintiffs pursuing a Section 2 challenge first to establish that the bundled prices
at issue fell below an appropriate measure of the defendant’s cost.*®" If a defendant’s costs
are properly defined, “below-cost pricing, unlike pricing at or above that level, carries with
it the threat that the party so engaged will drive equally efficient competitors out of busi-
ness, thus setting the stage for recoupment at the expense of consumers.”**® Prices below
an appropriate measure of cost would be a necessary, but not sufficient, condition for lia-
bility.1*® In addition, plaintiffs would be required to establish that the defendant could
recoup the profits it sacrificed through bundled discounts,**° as well as establish actual or
probable harm to competition.

Proposals differ on the appropriate measure of the defendant’s costs, although most
involve some type of comparison between the defendant’s costs and revenues.**' One
approach, comparable to the approach adopted by a decision in the Southern District of New
York,**? would allocate all discounts attributable to the entire bundle of products to the com-
petitive product, and then ask if, after reallocation of those discounts, the competitive prod-
uct is sold at or above incremental cost.**® If the competitive product is being sold at or
above incremental cost after allocation to it of all bundled discounts, then the bundle
would fall within the safe harbor. If not, then the plaintiff would need to demonstrate a like-
lihood that the defendant could recoup the short-term losses. Put another way, this test
would find potential liability under Section 2 if the defendant’s incremental price of the com-
petitively supplied good is less than the defendant’s incremental cost of producing it.***

By comparison, one withess proposed that bundled discounts be evaluated under a
modified Brooke Group standard that would reject bundling claims whenever the defendant’s
total revenues derived from the entire bundle exceeded the total of the average variable
costs to produce all of the products in the bundle—essentially, a total revenue versus total
cost approach.**® The witness argued this test was appropriate because it would allow a dom-
inant firm to offer a bundled discount “that effectively lowers the price of a supracompeti-
tively priced good.”**¢ Others see significant problems with the test. They contend the test
ignores the effects of bundling insofar as it permits bundled discounts where a monopolist
lowered its price in a competitive market below the monopolist’s average variable cost for
the competitively priced product.**” Another witness suggested that courts should prorate
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the total discount and allocate an equal share to each of the products in the bundle, then
ask whether any product was sold below incremental cost.**® In deciding which test to apply,
some would ask whether a firm has near monopoly power in a well-defined market, and
whether any competing firm can match the defendant’s discounts across all product lines.*#°
These and other proposed tests raise various issues, as the federal antitrust agencies
recognized in recommending that the Supreme Court decline to grant certiorari in LePage’s
to allow further development in the case law and economic analysis.'*® One witness noted
that competitors less efficient than a dominant firm might still constrain the dominant firm
to price below a monopoly level.’®* Thus, a test asking whether a bundled discount could
exclude a hypothetical equally efficient competitor would not capture instances in which a
bundled discount enabled a dominant firm to exclude a less efficient rival that had in fact
benefited consumers by constraining prices.'®? Others concede that, just as above-cost
predatory pricing could occur, above-cost predatory bundled discounts could occur.t®
Nonetheless, they believe that a safe harbor for above-cost bundled discounts “provides valu-
able clarity to the business community and reduces the number of false positives, which
would otherwise discourage procompetitive discounting.”*** Moreover, some courts have con-
cluded that “only price cutting that threatens equally or more efficient firms is condemned
under Section 2.7*%° They explain that “[t]he antitrust laws were not intended, and may not
be used, to require businesses to price their products at unreasonably high prices (which
penalize the consumer) so that less efficient competitors can stay in business.”*%

e. Conclusion

17. Courts should adopt a three-part test to determine whether bundled discounts or
rebates violate Section 2 of the Sherman Act. To prove a violation of Section 2,
a plaintiff should be required to show each one of the following elements
(as well as other elements of a Section 2 claim): (1) after allocating all discounts
and rebates attributable to the entire bundle of products to the competitive
product, the defendant sold the competitive product below its incremental cost
for the competitive product; (2) the defendant is likely to recoup these short-term
losses; and (3) the bundled discount or rebate program has had or is likely to
have an adverse effect on competition.”

* Commissioners Carlton and Garza join this recommendation, but are concerned that the first screen in
the three-part test would still require many pricing schemes where exclusion is not at issue to receive
further scrutiny under the second and third parts of the test. Bundled discounts that do not pass the
first screen in the Commission’s proposed test can be used to price discriminate with no exclusionary
effect on competition. Failure to recognize that price discrimination is a motive for mixed bundling implies
that the incremental revenue is not correctly calculated by the Commission’s proposal. Commissioner
Carlton elaborates on these points in his separate statement.
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The first screen in the recommended three-part test would establish that bundled dis-
counts should be subject to scrutiny under Section 2 only if they could exclude a hypothet-
ical equally efficient competitor. This standard would permit bundled discounts that could
exclude a less efficient competitor, even if the less efficient competitor had provided some
constraint on pricing of the competitive product. The difficulties of assessing such circum-
stances, the lack of predictability and administrability in any standard that would capture such
instances, and the undesirability of a test that would protect less efficient competitors, how-
ever, counsel against the adoption of a screen that protects less efficient competitors.

Importantly, the first screen would provide sufficient clarity to enable businesses to
determine whether a particular bundled discount would be “screened out” from further scruti-
ny under the second and third parts of the tests. In this sense, the first screen could oper-
ate as a “safe harbor” and thus ameliorate the chilling of procompetitive bundled discounts
that now exists. The first screen is also sufficiently administrable for courts to apply,
although the Commission acknowledges it could be difficult to apply in circumstances
where the alleged competitive product is separate from the other products in the bundle.
This issue arises with other proposed tests as well, however.

The first screen is not perfect; it could reserve for further scrutiny bundled discounts with
no anticompetitive exclusionary effects. Thus, it is crucial to apply the second and third parts
of the test. Under the second part of the test, a plaintiff would need to prove that the defen-
dant was likely to recoup its losses from its use of the challenged bundled discount or
rebate. This would typically require a plaintiff to show that entry into the relevant market is
not easy and therefore is unlikely to undermine the defendant’s ability to recoup its loss-
es. Like the first screen, this portion of the test also might be considered a “safe harbor”
for defendants in relevant markets where entry is easy. Under the third part of the test, a
plaintiff would have to establish actual or probable harm to competition.*®” Use of the
Commission’s proposed three-part test would bring the case law on bundled discounts into
line with the reasoning of Brooke Group.

The Commission also encourages additional empirical economic research in this area.
The courts, the antitrust agencies, and antitrust practitioners generally would benefit from
a more thorough and empirically based understanding of the likely competitive effects of bun-
dled discounts in a variety of settings.
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2. Refusals to Deal with a Rival in the Same Market.

18. In general, firms have no duty to deal with a rival in the same market.”

The Supreme Court has long held that, “[i]n the absence of any purpose to create or main-
tain a monopoly, the [Sherman Act] does not restrict the long recognized right of [a] trader
or manufacturer engaged in an entirely private business, freely to exercise his own inde-
pendent discretion as to parties with whom he will deal.”*%® Recently, in Trinko the Supreme
Court confirmed there is no general duty to aid rivals under Section 2 of the Sherman Act.**°
Rather, the Court characterized its earlier decisions, including Aspen Skiing and Otter Tail,
as “limited exception[s]” in which the defendant was found liable under Section 2 for a fail-
ure to deal with a rival.®

Although the Court’s decision in Trinko provided some guidance on the factors that might
suggest liability for a refusal to deal with a rival, the decision is far from definitive.
Businesses need better guidance from the courts on how to avoid antitrust scrutiny for a
refusal to deal with a rival. The following briefly reviews the reasoning and guidance that can
be gleaned from the Trinko decision, as well as proposals to the Commission on how
courts should evaluate refusals to deal with a rival.

a. Refusals to Deal with Rivals Should Rarely, if Ever, Be Unlawful

Refusals to deal with horizontal rivals in the same market should rarely, if ever, be unlaw-
ful under antitrust law, even for a monopolist.*®* In Trinko the Supreme Court explained:

Firms may acquire monopoly power by establishing an infrastructure that renders
them uniquely suited to serve their customers. Compelling such firms to share
the source of their advantage is in some tension with the underlying purpose of
antitrust law, since it may lessen the incentive for the monopolist, the rival, or
both to invest in those economically beneficial facilities.®?

Thus, absent a right to refuse to deal with a rival, a firm that lawfully obtained a monop-
oly through superior acumen, skill, foresight, or industry would find itself forced to share the
fruits of its investment with rivals, thereby undermining the value of its lawfully acquired

* Commissioners Jacobson and Shenefield join this recommendation with qualifications. They believe that,
if the refusal to deal with a rival in the same market is likely to raise price or reduce output in that rel-
evant market, and is insufficiently supported by legitimate procompetitive justifications, the conduct is
appropriately prohibited. A refusal to deal with a customer in an adjacent market (or different level of
distribution), unless the customer agrees not to do business with a rival, is analytically the same as exclu-
sive dealing and should be treated under the same principles. A refusal to deal with a rival in an adja-
cent market may be harmful to consumers if the defendant is using its monopoly power in one market
to attempt to monopolize a second market.
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monopoly and discouraging others from making similar investments.'®® Because investments
in new facilities and assets often enhance consumer welfare, antitrust rules that discour-
age such activity should be avoided.'®* Forced sharing stultifies the incentives of smaller
firms to develop alternatives to the monopolist’s product.*®® Moreover, forced sharing
requires courts to determine the price at which such sharing must take place, thereby trans-
forming antitrust courts into price regulators, a role to which they are ill suited.*® Setting
a price too low, for example, could dampen the incentives of monopolists and others to
develop substitutes for the monopolist’s product®” and ultimately disserve the interests of
consumers.*e8

In Trinko, the Court noted it has been cautious in finding exceptions to the general rule
of no duty to aid a rival, precisely “because of the uncertain virtue of forced sharing and the
difficulty of identifying and remedying anticompetitive conduct by a single firm.”*%® The
Court appeared to link its prior exceptions to two factors: (1) the defendant’s unilateral ter-
mination of a voluntary, and thus presumably profitable, prior course of dealing with the plain-
tiff (Aspen Skiing), and (2) the defendant’s refusal to provide to a customer rival the same
service that it provided to other customers (retail sales of ski-lift tickets in Aspen, power
transmission over its network in Otter Tail). Questions have been raised concerning the
Court’s use of these two factual circumstances as key indicators of a potentially anticom-
petitive refusal to deal with a rival in the same market.?’® The Court seemed to suggest that
either type of conduct might be worthy of scrutiny to assess whether it reflected a willing-
ness to forsake short-term profits to achieve an anticompetitive end.** The Court did not
clarify that point, however, and it also did not explain what additional factors would be
required to establish Section 2 liability in such circumstances.

b. Further Proposals for Evaluating Refusals to Deal

The principal approaches advanced at the Commission’s hearings were: (1) a rule of rea-
son test centered on a pricing benchmark; (2) a “no economic sense” or “profit sacrifice”
test; and (3) an examination of whether the conduct or pricing at issue is coercive or pro-
vides incentives.

Rule of Reason/“Consumer Welfare Effect” Test. The purpose of this test is to determine
whether the refusal to deal would enable the monopolist to charge supracompetitive prices
in any market.*’2 If the defendant possessed monopoly power in a relevant market for
inputs used by the firm’s rivals, the court would determine whether the defendant’s refusal
to sell such inputs—or its insistence on terms so unattractive as to constitute an effective
refusal to deal (a “non-negotiable” refusal to deal)—would lead to supracompetitive prices
in a market.'”® Because requiring a monopolist to share inputs or facilities with its rivals at
any price could destroy a firm’s incentive to develop the capacity to produce such inputs in
the first place,*’* this test would require the plaintiff to demonstrate that the rival was will-
ing to pay a sufficient price for the monopolized product. The fact finder would ask whether
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the rival was willing to pay a price high enough to support an inference that the refusal to
sell at that price was exclusionary.'”™ The monopolist could rebut a prima facie claim by show-
ing that the refusal was necessary to create efficiencies, and that these efficiencies coun-
teracted any harmful impact of the refusal.’® The court would then balance the harmful
effects of the refusal against the benefits proved by the defendant in a way analogous to
the rule of reason analysis that courts employ in the merger and Section 1 contexts.*””

Objections to this proposal centered on its complexity, the difficulty of determining the
proper “non-exclusionary benchmark price,” and questions whether the conduct the stan-
dard would condemn as unreasonably exclusionary actually would harm consumer wel-
fare.'’® Some questioned whether there was sufficient evidence of durable monopoly power
to support the use of such a complex test instead of a simpler test that could better avoid
“false positives.” Witnesses also argued that courts are not rate-making bodies and are ill
equipped to determine the “non-exclusion benchmark price” as required by this test.'™
Finally, a determination of harm to consumer welfare would require a determination whether
rivals would be able to obtain alternative, cost-effective sources of supply, and other factors
that could increase the potential for error in application of the test.8°

The “Profit Sacrifice” and “No Economic Sense” Tests. As discussed earlier, to establish lia-
bility for a refusal to deal with a rival, the “no economic sense” and “profit sacrifice” tests
would require proof that the refusal makes “no economic sense” or is unprofitable but for
the refusal’s tendency to fortify preexisting market power or help the monopolist acquire new
market power.*®! If the refusal does make economic sense absent such a contribution to mar-
ket power (or the expectation of acquiring market power), the conduct survives Section 2
scrutiny, without additional analysis.

Although proof that a monopolist’s refusal to deal makes no economic sense is a nec-
essary condition for liability under this test, it is not sufficient, and thus the test acts only
as a screen.'®2 The second step of the inquiry requires a determination that the conduct
harmed competition.® Thus, under the “no economic sense test,” a plaintiff may prevail by
proving four elements: (1) the defendant’s possession of a monopoly over an input; (2) the
refusal to sell the input or the sale of the input at a price that significantly disadvantages
rivals; (3) the absence of any economic rationale for the refusal, apart from its tendency to
maintain or acquire monopoly power; and (4) the maintenance or acquisition of market power
as a result of such refusal.®*

Some have found this test useful in the context of refusals to deal with rivals.&®
Nonetheless, some antitrust practitioners question whether the test can be applied sensi-
bly in all circumstances, given the fine distinction between seeking to exclude competitors
by increasing a firm’s sales as opposed to seeking to obtain or maintain monopoly power.18¢

“Coercing” versus “Incentivizing” Conduct. A third proposal focuses on whether the chal-
lenged conduct is “coercing” or “incentivizing.”*®” This question is the third, and most
important part, of a three-part inquiry under this approach. The first part calls for courts to
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determine whether conduct is “excluding” or “exploiting.”*#8 Exploiting conduct is that which
may be undertaken by a monopolist as a fruit of its monopoly, and should not give rise to
an antitrust claim.*® Excluding conduct is conduct that is designed to eliminate rivals, and
potentially is actionable.'®® Second, this approach asks whether the challenged conduct is
horizontal or vertical. If the conduct relates only to horizontal dealings among competitors,
this approach concludes that antitrust law should rarely (if ever) be concerned with the con-
duct.®* Vertical conduct, however, may be actionable.

If the conduct is excluding and vertical, then the analysis asks whether the challenged
conduct is coercing or incentivizing. Coercing conduct occurs when a firm refuses to deal
with a (potential) customer because that customer also deals with the firm’s rivals.'®2 By
comparison, a firm engages in incentivizing conduct when it continues to deal with a cus-
tomer, despite that customer’s dealing with the rival, but not necessarily on the same
favorable price terms.%3

The proponent of this test argues that this proposed distinction is important for three rea-
sons. First, a monopolist is uniquely capable of coercing because of its monopoly status;
any firm is capable of engaging in incentivizing conduct (at least to the limits of its “check-
book”).1** Second, coercing conduct hurts the customer by issuing a “take it or leave it”
choice; incentivizing conduct provides a choice to the customer.**® Third, a monopolist’s com-
petitors can respond to incentivizing conduct by providing their own incentive offers.*®

Under this test, coercing conduct would be presumptively unlawful, with the presumption
overcome only if the defendant could show procompetitive justifications for the conduct.**”
By comparison, incentivizing conduct would be presumptively lawful.1®® The only exception
would be for price incentives so great that they would constitute predatory pricing under the
Brooke Group standard.'®® The test’s author contended it has several advantages because,
among other things, it provides companies with clarity as to what conduct is permissible,2°°
and it would harmonize refusal-to-deal analysis with tying law by making unlawful only that
conduct that creates the type of coercion that an unlawful tie-in creates.?*t

c. Conclusion

The Commission endorses the longstanding principle that, in general, firms have no duty
to deal with a rival in the same market. To the extent that circumstances exist in which firms
may be liable for a refusal to deal with a rival in the same market, the courts should fur-
ther clarify those circumstances.
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3. Intellectual Property in Tying Cases

19. Market power should not be presumed from a patent, copyright, or trademark in
antitrust tying cases.

In Illinois Tool Works, Inc. v. Independent Ink, Inc. the Supreme Court reversed a decision
by the Court of Appeals for the Federal Circuit adhering to previous Supreme Court prece-
dents that provided for a presumption of market power.2°2 The Court unanimously held that
“a patent does not necessarily confer market power upon the patentee” and that, “in all
cases involving a tying arrangement, the plaintiff must prove that the defendant has mar-
ket power in the tying product.”2%

In reaching this decision, the Court reviewed the history of tying law generally and its
application in cases involving intellectual property in particular. It explained that the pre-
sumption originated in patent misuse cases involving tying of patented and unpatented
goods, and that subsequent cases—particularly International Salt Co. v. United States?**—
"imported” this doctrine into tying law, in part on the ground that the policy considerations
were the same.?°® As a result, the Court had characterized such patent ties as “illegal per
Se."206

The Court explained that its reconsideration of the “presumption of per se illegality of a
tying arrangement involving a patented product” was appropriate in light of developments
since those earlier rulings.?°” Most important, in 1988 Congress “amended the Patent Code
to eliminate [the market power] presumption in the patent misuse context.”2%® After con-
sidering “the congressional judgment reflected” in this amendment, the Court concluded that
ties involving patented products should be treated like other ties, and not be condemned
without a showing of market power.2°° The Court also observed that imposing this require-
ment was supported by “the vast majority of academic literature” addressing the question
and by “a virtual consensus among economists” on this matter.?*° Furthermore, it noted, the
antitrust enforcement agencies’ Intellectual Property Guidelines provide that the agencies
“will not presume that a patent, copyright or trade secret necessarily confers market power
upon its owner.”?tt

Consistent with the “virtual consensus” the Court identified in Independent Ink, wit-
nesses at the Commission’s hearing (which took place before Independent Ink was decid-
ed) were united in their opposition to the market-power presumption.?'? Similarly, a number
of commenters argued that there should be no presumption of market power from patents
or copyrights.?'® Thus this Commission’s witnesses and commenters generally advocated
what is now the state of the law.

The Supreme Court decision in Independent Ink is clearly correct. For similar reasons,
courts should not presume market power from a copyright or trademark in tying cases.
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See, e.g., Jonathan M. Jacobson & Scott A. Sher, “No Economic Sense” Makes No Sense for Exclusive
Dealing, 73 ANTITRUST L.J. 779, 780-81 (2006) [hereinafter Jacobson & Sher, “No Economic Sense”
Makes No Sense for Exclusive Dealing]; Steven C. Salop, Statement at AMC Exclusionary Conduct
Hearing, at 16-17 (Sept. 29, 2005) [hereinafter Salop Statement]; Pitofsky Statement, at 5-6.

Pitofsky Statement, at 4.
See Jacobson & Sher, “No Economic Sense” Makes No Sense for Exclusive Dealing, at 781.
Id.

See HERBERT HOVENKAMP, THE ANTITRUST ENTERPRISE: PRINCIPLE & ExecutioN 152 (2006) [hereinafter
HOVENKAMP, ANTITRUST ENTERPRISE].
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74 Aspen Skiing, 472 U.S. at 610-11.

75 A. Douglas Melamed, Exclusionary Conduct Under the Antitrust Laws: Balancing, Sacrifice, and Refusals
to Deal, 20 BERKELEY TECH. L.J. 1247, 1255 (2005) [hereinafter Melamed, Exclusionary Conduct Under
the Antitrust Laws].

76 See A. Douglas Melamed, Exclusive Dealing Agreements and Other Exclusionary Conduct—Are There
Unifying Principles?, 73 AnTITRUST L.J. 375, 389-403 (2006) [hereinafter Melamed, Exclusive Dealing
Agreements].

77 Melamed, Exclusionary Conduct Under the Antitrust Laws, at 1258.
78 HOVENKAMP, ANTITRUST ENTERPRISE, at 152.

79 Id.; see also ABA Comments re Exclusionary Conduct, at 10 (short-run profit sacrifice cannot be suffi-
cient to find conduct exclusionary, because that would capture procompetitive conduct, such as R&D or
purchasing capital equipment, and would thus overdeter procompetitive conduct).

80 HOVENKAMP, ANTITRUST ENTERPRISE, at 152.
81 |d.
82 PoSNER, ANTITRUST LAw, at 194-95.

83 HOVENKAMP, ANTITRUST ENTERPRISE, at 153 (“[D]efinition works well much of the time and occasionally pro-
vides the best analytic tool for determining whether a practice is anticompetitive.”).

84 Id.

85 ABA Comments re Exclusionary Conduct, at 11-12.

86 Id. at 11.

87 See Part 3.C.1 of this Section (discussing bundled discounts).

88 See Microsoft, 253 F.3d at 58-59. The use of a balancing test in evaluating Section 2 claims is not new.
For example, the FTC had already used a similar test in 1980. In re E. |. DuPont de Nemours & Co., 96
F.T.C. 653 (1980) (stating that “a balancing approach, which takes due account of rational, efficiency
related conduct, is best suited to the task at hand”).

89 Microsoft, 253 F.3d at 58.

% |d. at 59; see also Eastman Kodak, 504 U.S. at 483 (once plaintiff makes out a prima facie case, “lia-
bility turns, then, on whether ‘valid business reasons’ can explain [the defendant’s] actions”) (citing Aspen
Skiing, 472 U.S. at 605).

91 Microsoft, 253 F.3d at 59.

92 Jacobson & Sher, “No Economic Sense” Makes No Sense for Exclusive Dealing, at 800; Pitofsky Statement,
at 5-6. The FTC endorsed this test in evaluating the type of conduct at issue in Rambus, while specifi-
cally rejecting the “profit sacrifice” (or “no economic sense”) test to evaluate such conduct. Opinion of
the Commission, In re Rambus Inc., FTC Docket No. 9302, at 30-31 (Aug. 2, 2006) (noting that the “no
economic sense” test may be appropriate in some Section 2 cases “where the risk of interfering with
vigorous competitive activity is heightened,” but that it is inappropriate when evaluating the type of con-
duct engaged in by Rambus).

93 Jacobson & Sher, “No Economic Sense” Makes No Sense for Exclusive Dealing, at 800-01; Pitofsky
Statement, at 5-6.

94 Melamed, Exclusionary Conduct Under the Antitrust Laws, at 1257.

9 Salop Statement, at 16-17; Jacobson & Sher, “No Economic Sense” Makes No Sense for Exclusive
Dealing, at 790-93.

96 See Shapiro Statement re Exclusionary Conduct, at 2-3 (defining “legitimate competition” as that which
“benefits consumers”); Dennis W. Carlton, A General Analysis of Exclusionary Conduct and Refusal to
Deal—Why Aspen and Kodak Are Misguided, 68 ANTITRUST L.J. 659, 671 (2001) [hereinafter Carlton, Why
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Aspen and Kodak Are Misguided] (“The key issue is whether one can distinguish when these theories
imply a harm to competition as distinct from a harm to a rival.”).

97 See M.S. Popofsky, Defining Exclusionary Conduct, at 437; see also Exclusionary Conduct Trans. at
158-59 (Pitofsky); Shapiro Statement re Exclusionary Conduct, at 3.

98 Bundled products sold only as a package are known as “pure” bundles; bundled products also sold sep-
arately are termed “mixed” bundles. See, e.g., David S. Evans & Michael Salinger, Why Do Firms Bundle
and Tie? Evidence from Competitive Markets and Implications for Tying Law, 22 YALE J. oN ReG. 37, 54
(2005) [hereinafter Evans & Salinger, Why Do Firms Bundle and Tie?]. One commentator has adopted
the terms “forced” bundling and “optional” bundling. See Barry J. Nalebuff, Bundling as a Way to
Leverage Monopoly, at 4 (Yale School of Management Working Paper ES-36, Sept. 1, 2004), available at
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=586648.

LePage’s Inc. v. 3M Co., 324 F.3d 141 (3d Cir. 2003) (en banc); SmithKline Corp. v. Eli Lilly & Co., 427
F. Supp. 1089 (E.D. Pa. 1976), affd, 575 F.2d 1056 (3d Cir. 1977); Virgin Atl. Airways Ltd. v. British
Airways, PLC, 69 F. Supp. 2d 571 (S.D.N.Y. 1999); Ortho Diagnostic Sys., Inc. v. Abbott Labs., Inc., 920
F. Supp. 455 (S.D.N.Y. 1996).

LePage’s, 324 F.3d at 169.

101 Evans & Salinger, Why Do Firms Bundle and Tie?, at 89; Prof. Timothy J. Muris, Statement at AMC
Exclusionary Conduct Hearing, at 2 (Sept. 29, 2005) (Public Comment Regarding Bundling Submitted to
AMC on Behalf of USTelecom, July 15, 2005) [hereinafter Muris Statement re Exclusionary Conduct] (“The
use of bundles to sell goods or services . . . is ubiquitous throughout the American economy.”).

9

©

10

o

10

N

Pitofsky Statement, at 7; Muris Statement re Exclusionary Conduct, at 2 (citing THomAs T. NAGLE & REED
K. HOLDEN, THE STRATEGY AND TACTICS OF PRICING: A GUIDE TO PROFITABLE DEcisioN MAKING 244-45 (3d
ed. 2002)).

103 See generally Evans & Salinger, Why Do Firms Bundle and Tie?, at 40-41.

10

e

See David S. Evans & A. Jorge Padilla, Designing Antitrust Rules for Assessing Unilateral Practices: A Neo-
Chicago Approach, 72 U. CHI. L. Rev. 73, 90 (2005); see also Daniel A. Crane, Multiproduct Discounting:
A Myth of Nonprice Predation, 72 U. CHI. L. Rev. 27, 39-43 (2005).

105 See Business Roundtable, Public Comments Submitted to AMC, at 25 (Nov. 4, 2005) [hereinafter
Business Roundtable Comments]. But see Willard K. Tom, Statement at AMC Exclusionary Conduct
Hearing, at 6 (Sept. 29, 2005) [hereinafter Tom Statement].

10

o

Muris Statement re Exclusionary Conduct, at 4.
107 Id.

108 See id. at 3-4.

109 |d, at 2.

11

[}

o

Exclusionary Conduct Trans. at 110 (Pitofsky).

111 See Evans & Salinger, Why Do Firms Bundle and Tie?, at 41-42; Muris Statement re Exclusionary
Conduct, at 2; Exclusionary Conduct Trans. at 102 (Muris).

11

N

See Shapiro Statement re Exclusionary Conduct, at 17-18 (“One can construct economic models in which
a dominant firm selling multiple products can profitably employ multi-product discounts to drive its small-
er rivals from the market and then recoup those discounts in the form of higher prices.”). But see Muris
Statement re Exclusionary Conduct, at 16-17 (discussing shortcomings of models that purport to show
that bundling can produce harms); id. at 22 (“Empirical support for the anticompetitive hypothesis is
virtually nonexistent.”).

113 See Muris Statement re Exclusionary Conduct, at 12-18; Daniel Rubinfeld, 3M’s Bundled Rebates: An
Economic Perspective, 72 U. CHI. L. REv. 243, 254-61 (2005) [hereinafter Rubinfeld, Bundled Rebates].

114 Muris Statement re Exclusionary Conduct, at 12; Rubinfeld, Bundled Rebates, at 254-56.
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115 Muris Statement re Exclusionary Conduct, at 12.
116 Id
117 |d. at 14.

118 |d, This theory relies on the “one monopoly rent” theory not applying to the behavior. See Patrick
Greenlee et al., An Antitrust Analysis of Bundled Loyalty Discounts, at 12 (Economic Analysis Group
Discussion Paper EAG 04-13, Oct. 2004), available at http://papers.ssrn.com/soL3/papers.cfm?
abstract_id=600799; see also Salop Statement, at 3 (listing circumstances in which one monopoly rent,
or “single monopoly profit” (SMP) does not apply).

119 See Rubinfeld, Bundled Rebates, at 256-58; Muris Statement re Exclusionary Conduct, at 16.

120 | ePage’s, 324 F.3d at 144-45. The six product lines were: Health Care Products, Home Care Products,
Home Improvement Products, Stationery Products (including transparent tape), Retail Auto Products, and
Leisure Time. Id. at 154.

121 See id. at 171 (Greenberg, J., dissenting); see also Joanna Warren, LePage’s v. 3M: An Antitrust Analysis
of Loyalty Rebates, 79 N.Y.U. L. Rev. 1605, 1614 (2004).

122 See LePage’s, 324 F.3d at 170-71 (Greenberg, J., dissenting).
123 See id. at 147 & n.5.

124 Id, at 152.

125 |d. at 164.

126 |d, at 155.

127 |d. at 161-62.

128 Rubinfeld, Bundled Rebates, at 262.

129 Ortho, 920 F. Supp. at 465.

130 Seg, e.g., Muris Statement re Exclusionary Conduct, at 10 (“The Third Circuit did not require LePage's
to prove that it could make tape as efficiently as 3M . . . ."”); Pate Statement, at 14; see also Business
Roundtable Comments, at 25.

131 Rubinfeld, Bundled Rebates, at 248.

132 See, e.g., Muris Statement re Exclusionary Conduct, at 10 (“The Third Circuit did not require LePage's
to prove . . . that 3M’s conduct would have excluded a hypothetical equally efficient competitor.”); Pate
Statement, at 14.

133 Rubinfeld, Bundled Rebates, at 249.

134 See Muris Statement re Exclusionary Conduct, at 11-12; Pate Statement, at 15-16; Business Roundtable
Comments, at 24. But see American Antitrust Institute, Public Comments Submitted to AMC Regarding
Exclusionary Conduct, at 25 (July 15, 2005) [hereinafter AAl Comments re Exclusionary Conduct] (con-
cluding that the outcome in LePage’s was “reasonable and predictable”).

135 Business Roundtable Comments, at 24. See, e.g., Crane, Multiproduct Discounting, at 38-48; Richard
A. Epstein, Monopoly Dominance or Level Playing Field? The New Antitrust Paradox, 72 U. CHI. L. Rew.
49, 68-71 (2005); Rubinfeld, Bundled Rebates, at 254-62.

136 See Pitofsky Statement, at 2; id. at 8 & n.12 (citing SmithKline v. Eli Lilly, 575 F.2d 1056 (3d Cir. 1978);
Ortho, 920 F. Supp. 455 (S.D.N.Y. 1996); LePage’s, 324 F.3d 141 (3d Cir. 2003)).

137 See Exclusionary Conduct Trans. at 39 (Tom); Muris Statement re Exclusionary Conduct, at 23-27;
Exclusionary Conduct Trans. at 52 (Popofsky); id. at 110-11 (Pitofsky); Shapiro Statement re Exclusionary
Conduct, at 18; Business Roundtable Comments, at 24-25; International Bar Association, Antitrust and
Trade Law Section, Public Comments Submitted to AMC, at 19 (Sept. 26, 2005) [hereinafter IBA
Comments]. Professor Salop expressed concern that monopolists could circumvent a cost-based test
by manipulating the benchmark against which such a test was applied. See Exclusionary Conduct Trans.
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at 72. Nonetheless, he seemed to endorse such a test as a matter of theory. See id.; see also id. at
81-82 (Salop).

Ortho, 920 F. Supp. at 466.

See Pate Statement, at 17 (price-cost test should operate as a necessary but not sufficient condition
for liability); Shapiro Statement re Exclusionary Conduct, at 18.

Shapiro Statement re Exclusionary Conduct, at 18; Muris Statement re Exclusionary Conduct, at 20-21;
Tom Statement, at 8-9 (endorsing the requirement that the market from which a rival is purportedly
excluded be characterized by economies of scale that prevent reentry). Some also have suggested that
courts require an additional showing that the purportedly excluded rival could not rationally match the
challenged discounts, or that courts allow defendants to adduce proof that the bundle produces bene-
fits not reflected in the defendant’s production costs. See, e.g., IBA Comments, at 20-21 (courts should
also ask whether the injured rival can rationally match the challenged discounts); see also Muris
Statement re Exclusionary Conduct, at 17 (explaining that bundling that seems to exclude an equally effi-
cient rival may in fact be a means of reducing transaction costs).

See Shapiro Statement re Exclusionary Conduct, at 18; IBA Comments, at 18-19; see also M. Laurence
Popofsky, Statement at AMC Exclusionary Conduct Hearing, at 11-13 (Sept. 29, 2005).

See Virgin Atlantic, 69 F. Supp. 2d at 580 n.8 (describing Ortho as holding “that there would be an
antitrust violation if the competitive product in the bundle were sold for a price below average variable
cost after the discounts on the monopoly items in the bundle were subtracted from the price of that com-
petitive product”) (citing Ortho, 920 F. Supp. at 467-69).

See Shapiro Statement re Exclusionary Conduct, at 18; Tom Statement, at 9.

See Muris Statement re Exclusionary Conduct, at 23 (citing PHILLIP E. AREEDA & HERBERT HOVENKAMP,
ANTITRUST LAW 749 (2005 Supp.)).

See Muris Statement re Exclusionary Conduct, at 13, 20-27. Under this approach, courts would “allow
bundled discounts as long as the price of the bundle exceeds the sum of the separate costs of the con-
stituent elements. Put another way, if the total price of the bundle exceeds the total cost of its con-
stituents (taking into account the efficiencies directly attributable to bundling), the firm has not engaged
in predatory bundling.” Id. at 13.

See id. at 24.
Exclusionary Conduct Trans. at 60-61 (Salop).
See id. at 110-11 (Pitofsky).

Muris Statement re Exclusionary Conduct, at 24 (citing PHiLLIP E. AREeDA & HERBERT HOVENKAMP, Il
ANTITRUST LAw, § 749, at 184).

Upon the Court’s invitation to express the views of the United States, the Solicitor General recommended
that the Court deny certiorari in LePage’s. Brief for the United States as Amicus Curiae on Petition for
Writ of Certiorari, 3M Co. v. LePage’s Inc., No. 02-1865, at 19 (May 2004) (stating that “at this junc-
ture, it would be preferable to allow the case law and economic analysis to develop further and to await
a case with a record better adapted to development of an appropriate standard”).

Salop Statement, at 5 (“Entry by higher cost (even clearly less efficient) competitors can provide com-
petition to a monopolist and cause prices to fall and output to rise, which increases consumer welfare
and allocative efficiency.”).

See id.

See, e.g., Shapiro Statement re Exclusionary Conduct, at 18.
Id.

Ortho, 920 F. Supp. at 469.
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Id. at 470 (quoting Buffalo Courier-Express, Inc. v. Buffalo Evening News, Inc., 601 F.2d 48, 58 (2d Cir.
1979)).

The recommended three-part test is proposed here for challenges to bundled pricing practices, and its
purpose, as the text explains, is to avoid deterring procompetitive price reductions. The Commission is
not recommending application of this test outside the bundled pricing context, for example in tying or
exclusive dealing cases. The Commission did not undertake to study tying and exclusive dealing issues
more generally.

United States v. Colgate & Co., 250 U.S. 300, 307 (1919).
Trinko, 540 U.S. at 407-09.
Id. at 409.

See Exclusionary Conduct Trans. at 161 (Pitofsky); Glazer Statement, at 4; Rule Statement re Exclusionary
Conduct, at 16-17 (refusals to deal should be lawful per se); Shapiro Statement re Exclusionary
Conduct, at 13-16 (advocating per se legality except where there has been a prior course of dealing);
see also Exclusionary Conduct Trans. at 157-58 (Pate) (appearing to endorse rule of per se legality for
refusals to deal even when there has been a prior course of dealing).

Trinko, 540 U.S. at 407-08.

See id. at 407 (“The mere possession of monopoly power, and the concomitant charging of monopoly
prices, is not only not unlawful; it is an important element of the free-market system. The opportunity
to charge monopoly prices—at least for a short period—is what attracts ‘business acumen’ in the first
place.”); see also Shapiro Statement re Exclusionary Conduct, at 12.

See Rule Statement re Exclusionary Conduct, at 17 (investment in “development and deployment of tech-
nological innovation should be viewed as an efficiency justification, and never a threat to consumer wel-
fare”); Shapiro Statement re Exclusionary Conduct, at 4 (advocating the use of a safe harbor for invest-
ment in “new and superior production capacity” and “unadorned product improvement”).

Shapiro Statement re Exclusionary Conduct, at 11; HERBERT HOVENKAMP, FEDERAL ANTITRUST Poticy, § 7.5b
(3d ed. 2005) (forced sharing “undermines the competitive market process of forcing firms to develop
their own sources of supply”); Trinko, 540 U.S. at 408; DOJ & FTC, Trinko Amicus Brief, at 17 (“A firm
that has the right to utilize an input from an incumbent—or that can claim that right through litigation—
may have a reduced financial incentive to develop the input itself.”).

Shapiro Statement re Exclusionary Conduct, at 12; Rule Statement re Exclusionary Conduct, at 14; see
Trinko, 540 U.S. at 408 (“Enforced sharing also requires antitrust courts to act as central planners, iden-
tifying the proper price, quantity, and other terms of dealing—a role for which they are ill suited.”); see
also AT&T v. lowa Utils. Bd., 525 U.S. 366, 428 (1999) (Breyer, J., concurring in part and dissenting in
part) (“Even the simplest kind of compelled sharing, say, requiring a railroad to share bridges, tunnels,
or track, means that someone must oversee the terms and conditions of that sharing.”).

Shapiro Statement re Exclusionary Conduct, at 11-12; Rule Statement re Exclusionary Conduct, at 14.
Shapiro Statement re Exclusionary Conduct, at 11.

Trinko, 540 U.S. at 408.

See Carlton, Why Aspen and Kodak Are Misguided, at 676-78.

Trinko, 540 U.S. at 409-10.

See Salop Statement, at 5.

See id. at 2, 5-6.

See id. at 7 (“[T]he integrated firm generally should be entitled to earn a return on input sales com-
mensurate with whatever market power it has achieved legitimately. A return on this investment in the
input technology also may be needed to maintain adequate investment incentives.”); see also Shapiro
Statement re Exclusionary Conduct, at 12; Glazer Statement, at 5.
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Salop Statement, at 7.
See id. at 6-7.

See, e.g., Dep't of Justice & Federal Trade Comm’n, Horizontal Merger Guidelines, § 4 (1992, revised 1997);
Capital Imaging Assocs., P.C. v. Mohawk Valley Med. Assocs., Inc., 996 F.2d 537, 543 (2d Cir. 1993)
(“Ultimately it remains for the factfinder to weigh the harms and benefits of the challenged behavior.”).

See Pate Statement, at 10-12; Melamed, Exclusive Dealing Agreements, at 387 (A “static market-wide
balancing test . . . would still pose a daunting challenge to any decision maker and would place a
costly and often impossible burden on the defendant when deciding in real time how to conduct its
business.”).

See Pate Statement, at 3, 8-12 (arguing that courts can readily administer the “no economic sense”
test, and it is easier to administer than the “consumer welfare effects” test); Shapiro Statement re
Exclusionary Conduct, at 12 (experience with regulation “makes me doubt that the courts are well placed
to control unconditional refusals to deal by imposing price caps and regulating the terms on which dom-
inant firms deal.”).

See generally Pate Statement, at 10.

See id. at 2-12 (defending the “no economic sense” test and criticizing the “consumer welfare effects”
test); Melamed, Exclusive Dealing Agreements, at 376, 411-12 (advocating the “profit sacrifice” test for
all Section 2 claims); Werden, No Economic Sense Test, at 415-22. Moreover, the DOJ and the FTC recent-
ly advocated such a test in an amicus brief filed in the Trinko case. See DOJ & FTC, Trinko Amicus Brief,
at 7, 15-20.

See Exclusionary Conduct Trans. at 163-64 (Pate).

Melamed, Exclusive Dealing Agreements, at 391 (the “sacrifice” or “no economic sense” test includes
an inquiry into whether the conduct does or will in fact protect or enhance a firm’s monopoly power); see
DOJ & FTC, Trinko Amicus Brief, at 14 (“A sine qua non for any claim of monopolization or attempted
monopolization is conduct that ‘reasonably appear[s] capable of making a significant contribution to cre-
ating or maintaining monopoly power.”” (quoting Il PHiLLIP E. AREEDA & HERBERT HOVENKAMP ANTITRUST
Law, § 651F, at 83-84)); see also United States Telecom Association, Public Comments Submitted to
AMC Regarding Refusals to Deal, at 11 (July 15, 2005) [hereinafter USTA Comments re Refusals to Deal]
(endorsing requirement of proof of harm as part of a “no economic sense” test); John E. Lopatka &
William H. Page, Monopolization, Innovation, and Consumer Welfare, 69 Geo. WAsH. L. Rev. 367, 387-92
(2001) (arguing that proof of actual consumer harm should be a necessary condition for establishing a
violation of Section 2); Timothy J. Muris, The FTC and the Law of Monopolization, 67 ANTITRUST L.J. 693
(2000) (contending that proof of actual anticompetitive effect should be a sine qua non of any Section
2 case); cf. Brooke Group, 509 U.S. at 224-26 (holding that some prospect of recoupment is a neces-
sary element of predatory pricing claim, without regard to apparent rationality (or not) of the defendant’s
pricing).

See Melamed, Exclusive Dealing Agreements, at 389-90; USTA Comments re Refusals to Deal, at
10-12; IBA Comments, at 10-11; see also DOJ & FTC, Trinko Amicus Brief, at 15-20; cf. AAl Comments
re Exclusionary Conduct, at 15-16 (absence of legitimate business justification as a necessary condi-
tion for refusal-to-deal liability).

See, e.g., Pate Statement, at 2; see also DOJ & FTC, Trinko Amicus Brief, at 7, 15-20.

See, e.g., Exclusionary Conduct Trans. at 27-30 (Rule); M.S. Popofsky, Defining Exclusionary Conduct, at
464; see also Steven C. Salop, 73 ANTITRUST L.J. 311, 373 (2006).

See Glazer Statement, at 1.
Id. at 1-2.

See id. at 2.

See id.
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191 See id. at 4.

192 See jd. at 6-7 (citing Lorain Journal Co. v. United States, 342 U.S. 143 (1951); United States v.
Dentsply Int’l, Inc., 399 F.3d 181 (3d Cir. 2005)).

193 Glazer Statement, at 7.
194 Id, at 8.

195 Id.

196 Id.

197 Id. at 9.

198 Id.

199 Id.

200 Id. at 9-10.

201 See id.

202 ||linois Tool Works, Inc. v. Independent Ink, Inc., 126 S. Ct. 1281 (2006), rev’g 396 F.3d 1342 (Fed. Cir.
2005).

203 |d. at 1293.

204 International Salt Co. v. United States, 332 U.S. 392 (1947).

205 |llinois Tool Works, 126 S. Ct. at 1288-89.

206 |9, at 1289 (quoting United States v. Columbia Steel Co., 334 U.S. 495, 522-23 (1948)).
207 |llinois Tool Works, 126 S. Ct. at 1290.

208 Id.

209 |g, at 1291.

210 |d. at 1291 n.4, 1292.

211 |d, (quoting Dep’t of Justice & Federal Trade Comm’n, Guidelines for the Licensing of Intellectual
Property, § 2.2 (1995)).

212 New Economy Trans. at 38 (witnesses appeared “unanimous in saying that the mere fact that you have
a patent shouldn’t give the presumption of market power”); see also James J. O’Connell, Statement at
AMC New Economy Hearing, at 3 (Nov. 8, 2005) (“[T]here should not be a presumption of market power
in tying cases when there is a patent.”) (citing Brief for the United States as Amicus Curiae Supporting
Petitioners, lllinois Tool Works Inc. v. Independent Ink, Inc., No. 04-1329, cert. granted, 73 U.S.L.W. 3729
(June 21, 2005)); Carl Shapiro, Statement at AMC New Economy Hearing, at 7-8 (Nov. 8, 2005) (“[m]any
patents are “of limited commercial significance” and “many copyrights merely allow their owners to dif-
ferentiate their products” from others); Richard J. Gilbert, Statement at AMC New Economy Hearing, at
10 (Nov. 8, 2005) (“There should be no presumption that a patent or copyright is a source of market
power in tying cases or in other antitrust contexts.”).

213 See Motion Picture Association of America, Inc., Public Comments Submitted to AMC, at 3—4 (July 15,
2005) (stating that “[t]he great weight of analysis and opinion” opposes the presumption, citing numer-
ous authorities); American Intellectual Property Law Association, Public Comments Submitted to AMC,
at 1-3 (July 25, 2005) (urging that this Commission recommend congressional action to eliminate the
presumption if the Supreme Court does not do so); Computer & Communications Industry Association,
Public Comments Submitted to AMC Regarding New Economy, at 12 (July 20, 2005) (a presumption is
“unnecessary”).



REPORT AND RECOMMENDATIONS

Chapter I.D
Antitrust and Patents

1. INTRODUCTION

Patents have played an important role in the innovation that has enabled the United States
to become “the world’s preeminent technological and economic superpower.”! Patents “are
granted on the assumption that, although firms and individuals have many incentives to
invent and create, some innovations are less likely to be forthcoming in the absence of a
grant of exclusive rights providing an opportunity to recoup initial investments while exclud-
ing imitators.”?

A number of issues relating to how antitrust law evaluates conduct and transactions
involving patents were proposed to the Commission for study. Several issues were not ripe
for resolution by this Commission due to recent congressional action or ongoing litigation
about the issue.® Accordingly, the Commission did not undertake a comprehensive survey
of the interaction between antitrust and patent law and policy.

The Commission studied some of these issues, however, which are discussed in other
sections of this Report. For example, Chapter |.B proposes that, in merger analysis, the agen-
cies take a flexible approach to the two-year time horizon generally used in assessing the
likely competitive impact of new entry, and give greater weight to research-and-development-
related efficiencies. These recommendations address how the effect of innovation should
be assessed in a dynamic competitive analysis. Chapter I.C discusses the Commission’s
recommendation that market power should not be presumed from a patent, copyright, or
trademark.

This Section of the Report discusses two additional issues involving competition and
patents. The first addresses a situation in which members of a standard-setting organiza-
tion (SSO) may need to pay higher royalties to license a patent after SSO members have cho-
sen a standard covered by that patent than they would have before the standard was cho-
sen. SSO members may take a range of approaches to mitigate this possibility, including
possible joint negotiation of licensing terms before patented technology is adopted as a stan-
dard. Some SSOs apparently have avoided joint negotiations with patent holders out of con-
cern that the conduct would be considered a per se unlawful violation of the Sherman Act.*

Joint negotiations between SSO members and patent holders, without more, may be rea-
sonably necessary in the circumstances to ensure that SSO members obtain reasonable
patent licensing terms. At the same time, joint negotiations carry a risk of anticompetitive
conduct, so they should be subject to antitrust scrutiny. Accordingly, without intending to
endorse any particular approach by SSOs, the Commission makes the following recom-
mendation.
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20. Joint negotiations with intellectual property owners by members of a standard-
setting organization with respect to royalties prior to the establishment of the
standard, without more, should be evaluated under the rule of reason.*

The second issue involves the relationship between the patent system and competition.
Patents and patent law play an important role in the property rights regime essential to a
well-functioning competitive economy. Properly applied, patent and antitrust laws are com-
plementary, as both are aimed at encouraging innovation, industry, and competition. As dis-
cussed in Chapter |.A, the courts and antitrust agencies in recent decades have developed
a more sophisticated understanding of how certain business arrangements involving patents
can benefit innovation and competition and have taken such potential procompetitive
effects into account.

Just as the proper application of antitrust law is important to holders of patents, how well
the patent system operates matters for competition. Patents on obvious subject matter, for
example, may impede competition without the offsetting benefits of rewarding innovation.
Recent reports from the Federal Trade Commission (FTC)® and the National Academy of
Sciences (NAS),® as well as recent cases in which the Supreme Court has granted certio-
rari,” have raised questions about whether the patent system is functioning as well as it
should. Given the importance of proper operation of the patent system to free-market com-
petition, the Commission makes the following recommendations.

* Commissioner Delrahim does not join this recommendation.

Commission Garza joins this recommendation with qualifications.
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21. Congress should seriously consider recommendations in the Federal Trade
Commission and National Academy of Sciences reports with the goal of
encouraging innovation and at the same time avoiding abuse of the patent
system that, on balance, will likely deter innovation and unreasonably
restrain competition.” In particular:

21a. Congress should seriously consider the Federal Trade Commission and
National Academy of Sciences recommendations targeted at ensuring
the quality of patents.t

21b. Congress should ensure that the Patent and Trademark Office is adequately
equipped to handle the burden of reviewing patent applications with due
care and attention within a reasonable time period.

22. The courts and the Patent and Trademark Office should avoid an overly lax
application of the obviousness standard that allows patents on obvious subject
matter and thus harms competition and innovation.

2. NEGOTIATIONS OF PATENT ROYALTIES
BY MEMBERS OF STANDARD-SETTING
ORGANIZATIONS

A. Background

Collaborative standard setting can produce many procompetitive benefits. Particularly in high-
technology industries, collaborative standard setting is ubiquitous as a means to achieve
interoperability among a variety of products. Interoperability typically requires agreement on
a technical standard that all manufacturers will use in producing their products. Agreement
on a standard that achieves interoperability can increase competition, innovation, and out-
put, as well as significantly reduce costs to manufacturers and consumers.

In many circumstances, particularly in technology-intensive industries, the implementa-
tion of a technical standard will require firms to obtain licenses to patents that cover the
technology chosen as the standard. Before the standard is chosen, patent holders may com-
pete to have a technology that their patents cover chosen as the standard. As part of that

* Commissioners Delrahim and Kempf do not join this recommendation.

Commissioner Garza joins this recommendation with qualifications.

T Commissioners Delrahim and Kempf do not join this recommendation.
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competition, they may offer reasonable patent royalties and other licensing terms. Once the
standard has been chosen, however, patent holders may believe they can obtain much high-
er royalty rates and more restrictive licensing terms. At that point, members of the SSO may
already have begun designing, testing, and producing goods that conform to the standard.
Competition may not operate as a significant constraint on patent holders’ demands in such
circumstances because the members of the SSO may find it much too expensive and time-
consuming to develop a new standard around a different technology. The higher royalties paid
by members of an SSO in such circumstances might be passed on to consumers of the ulti-
mate product.®

Some SSOs have adopted various practices to reduce the risk of unexpectedly high licens-
ing demands from a patent holder once a standard has been chosen. For example, some
SSOs require members to disclose patents that would cover a technology under consider-
ation as a standard and to promise to license any such patents on “reasonable and nondis-
criminatory” terms.® Other organizations have pursued alternative approaches. For example,
VITA, a non-profit standards development organization, recently sought review by the Antitrust
Division of the Department of Justice (DOJ) of a proposed policy requiring participants in
VITA’'s standard-setting process to “disclose patents that are essential to implement a new
standard and declare the most restrictive licensing terms that will be required to license any
such patents.”*® Under this proposed plan, the patent holder and each prospective licens-
ee will negotiate separately, “subject only to the restrictions imposed by the patent holder’s
unilateral declaration of its most restrictive terms.”** The DOJ concluded that “[ilmple-
mentation of the proposed policy should preserve, not restrict, competition among patent
holders.”*2 Among other things, the DOJ noted that, “[u]nless the standard-setting process
is used as a sham to cloak naked price-fixing or bid-rigging, the Department analyzes action
during the standard-setting process under the rule of reason.”*®
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B. Recommendation and Findings

20. Joint negotiations with intellectual property owners by members of a standard-
setting organization with respect to royalties prior to the establishment of
the standard, without more, should be evaluated under the rule of reason.”

Members of some SSOs may wish jointly to negotiate with patent holders about patent
licensing terms before the members select a standard. Such joint negotiations would carry
antitrust risk, of course. One antitrust concern would be that members of the SSO might
cross the line from discussing royalty rates for licensing patents they need to discussing
prices for products they will sell, a per se violation of Section 1 of the Sherman Act.** Another
concern would arise if the members of an SSO jointly possess monopsony power'® and can
force patent holders to offer royalty rates below a reasonable level, leading innovators to
respond by reducing new investments in research and development.*®

Depending on the circumstances, joint negotiations can also offer sufficient potential pro-
competitive benefits to merit examination under the rule of reason, however. Joint negotia-
tions can allow members of an SSO to obtain reasonable licensing terms from patent hold-
ers, which can lead to lower marginal costs for the standardized product and lower consumer
prices.” By eliminating a potential threat of demands for unreasonably high royalty rates from
patent holders, joint royalty negotiations might also facilitate a more timely and efficient
development of standards and reduce the need for litigation to resolve issues of patent roy-
alties and other licensing terms.*®

For these reasons, both the Chairman of the FTC and the Assistant Attorney General for
Antitrust at the DOJ have stated the FTC and the DOJ likely would evaluate such joint nego-
tiations under the rule of reason.*® The Commission agrees.

* Commissioner Delrahim does not join this recommendation for the reasons set forth in his separate
statement.

Commissioner Garza joins this recommendation insofar as it simply recommends general rule of reason
treatment for the legitimate activities of standard-setting organizations, including the joint negotiation of
licensing terms before a particular standard is selected. It is critical to note, however, that the Commission
is not recommending that such joint negotiation is a preferred approach under the antitrust laws or a nec-
essary one to avoid “hold up” issues. Issues relating to the adoption of an industry standard are com-
plex. This recommendation should be taken as a starting point for analysis.
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3. THE RELATIONSHIP BETWEEN COMPETITION
AND PATENT LAW

The patent laws encourage invention by granting to those who develop new, useful, and
nonobvious inventions the exclusive right to practice their inventions for a period of years.
Patents and patent law play an important role in the property rights regime essential to a
well-functioning competitive economy.

Just as the proper application of antitrust law is important to patent holders, so the prop-
er application of patent law is important to maintaining effective free-market competition.
The U.S. patent laws express “a careful balance between the need to promote innovation
and the recognition that imitation and refinement through imitation are both necessary to
invention itself and the very lifeblood of a competitive economy.”?° Patents on obvious sub-
ject matter, for example, may impede competition without the offsetting benefits of reward-
ing innovation. As the Supreme Court has explained, “[t]aken together, the novelty and
nonobviousness requirements [to obtain a patent] express a congressional determination
that the purposes behind the Patent Clause [of the U.S. Constitution] are best served by
free competition and exploitation of either that which is already available to the public or
that which may be readily discerned from publicly available material.”?*

Recent reports from the FTC and the NAS have raised questions about whether the patent
system is functioning as well as it should.?? In recent years, bills have been introduced in
Congress to address some of the concerns that have been raised.® In addition, the Supreme
Court has granted certiorari and heard oral arguments in KSR International Co. v. Teleflex,
Inc., a case that presents the issue whether the Federal Circuit’s test for nonobviousness
is sufficiently rigorous to screen out obvious patents.?* In an amicus brief urging the
Supreme Court to grant certiorari in that case, the Solicitor General stated that the Federal
Circuit’s approach to the non-obviousness inquiry “unnecessarily sustains patents that
would otherwise be subject to invalidation as obvious.”?® The brief explained the “extension
of patent rights to obvious combinations of familiar elements retards, rather than advances,
new discoveries.”?®

The Director of the U.S. Patent and Trademark Office (PTO) and Under Secretary of
Commerce for Intellectual Property, Jon Dudas, has reported that a record 440,000 patent
applications were filed in 2006 and “the volume of patent applications continues to outpace
our capacity to examine them.”?” Moreover, he noted that the PTO currently has “a pending
application backlog of historic proportions.”?® To meet this challenge, the PTO has introduced
new ways to improve the speed of its patent examinations, as well as the quality of its review
of patent applications?® and Congress has appropriated funds for the hiring of more exam-
iners.®® Nonetheless, the steadily increasing numbers of patent applications each year—in
2006 about 100,000 more patent applications were filed than in 2001—continue to raise
concerns that the PTO receive the resources it needs to do its job properly.



REPORT AND RECOMMENDATIONS 123

Because the proper operation of the patent system is important to maintaining effective
free-market competition, the Commission makes the following recommendations.

21. Congress should seriously consider recommendations in the Federal Trade
Commission and National Academy of Sciences reports with the goal of
encouraging innovation and at the same time avoiding abuse of the patent
system that, on balance, will likely deter innovation and unreasonably
restrain competition.” In particular:

21a. Congress should seriously consider the Federal Trade Commission and
National Academy of Sciences recommendations targeted at ensuring
the quality of patents.t

21b. Congress should ensure that the Patent and Trademark Office is adequately
equipped to handle the burden of reviewing patent applications with due
care and attention within a reasonable time period.

21c. The courts and the Patent and Trademark Office should avoid an overly lax
application of the obviousness standard that allows patents on obvious
subject matter and thus harms competition and innovation.

* Commissioners Delrahim and Kempf do not join this recommendation. While they join their fellow
Commissioners in urging Congress to consider taking actions that would help ensure the quality of
patents, they believe that some of the specific recommendations made by the FTC are not necessarily
designed to accomplish that, do not do so, and may well not be helpful in advancing innovation incentives.

Commissioner Garza joins the recommendation to give serious consideration to the recommendations
in the FTC and NAS Reports but does not necessarily endorse all of the recommendations.

T Commissioners Delrahim and Kempf do not join this recommendation for the reasons stated in the pre-
vious note.

Commissioner Garza joins this recommendation with the reservation expressed in the previous note.
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Chapter Il
Enforcement Institutions and Processes

In the United States, in addition to the Antitrust Division of the Department of Justice (DOJ)
and the Federal Trade Commission (FTC), fifty states and the District of Columbia are
authorized to enforce federal antitrust laws as parens patriae, including in instances where
the federal enforcers might have chosen not to challenge a transaction or conduct. Each
state also has its own antitrust laws, which generally parallel federal law. In addition,
numerous international competition authorities have begun to pursue enforcement much
more aggressively, sometimes at odds with U.S. enforcement policies.

Principles of federalism and sovereignty support the authority of these many enforcers.
Their existence is not without costs, however. Multiple enforcers may investigate the same
conduct or transaction, increasing the burdens on companies and, ultimately, costs to con-
sumers. In addition, different authorities may have divergent views as to how antitrust law
should apply to certain types of conduct or mergers. These differences potentially subject
companies to a range of different legal obligations, thus either imposing substantial com-
pliance costs or compelling companies to follow the rules of the most restrictive jurisdic-
tion. Multiple enforcers also may seek different remedies with respect to the same conduct
or transaction, whether because they view the merits of the conduct or merger differently,
or because the applicable law compels a different outcome. All of these differences across
antitrust authorities have the potential to impose costs and inefficiencies on companies that
may be passed on to consumers.

Of course, antitrust compliance and enforcement will always impose some costs on
companies, regardless of the number of enforcers. It is important, however, to ensure that
those costs do not overwhelm the benefits of antitrust enforcement or undermine consen-
sus about the value of a strong antitrust enforcement regime. Enforcers should strive to
avoid the imposition of unreasonable costs—for example, costs not reasonably justified by
legitimate needs to gather further evidence or that could be avoided by coordination with,
or deference to, other antitrust enforcers.

The Commission was urged to examine the need for multiple enforcers and the costs that
multiple enforcers impose. In particular, it was suggested that the Commission consider
whether it is necessary to maintain two federal enforcement agencies—the DOJ and the
FTC—to enforce the antitrust laws and whether it is necessary, or even appropriate, for
states to enforce federal antitrust law as parens patriae. In addition, many commenters
expressed concern about international enforcement, including the potential that other juris-
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dictions might apply their competition laws to discriminate against U.S.-based companies,
that international trade might be adversely affected by the policies of other jurisdictions that
may be more restrictive than those of the United States, or that other regimes might be more
hostile to intellectual property rights.

These important and interrelated questions focus attention directly on the procedural
mechanisms used to enforce the antitrust laws. Accordingly, the Commission undertook to
study a range of issues relevant to enforcement institutions and processes. The recom-
mendations set forth in this Chapter address: (A) the consequences and costs of having two
principal federal antitrust enforcers; (B) the costs of the merger review process used by the
FTC and the DOJ pursuant to the Hart-Scott-Rodino Act; (C) the authority of the states inde-
pendently to enforce federal antitrust laws; and (D) the implementation of mechanisms to
enhance international cooperation in antitrust matters and appropriate convergence toward
similar procedural and substantive approaches under each nation’s antitrust laws.
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Chapter Il.A
Dual Federal Enforcement

1. INTRODUCTION

The Antitrust Division of the Department of Justice (DOJ) and the Federal Trade Commission
(FTC) have shared responsibility for government enforcement of the federal antitrust laws
for decades. The position of Assistant Attorney General for Antitrust was created in 1903,
and the Antitrust Division became a separate operating unit within the Department of
Justice thirty years later.* Congress separately created the FTC in 1914, in part specifical-
ly to supplement the DOJ’s enforcement of the antitrust laws.2 Congress also believed that
an administrative agency—conducting administrative adjudication of antitrust cases, and
vested with broad information-gathering powers—would be a better vehicle for developing
more flexible standards of antitrust law than were the courts.?

The antitrust enforcement authority of the DOJ and the FTC are similar. The DOJ enforces
the Sherman Act and the Clayton Act through civil actions, and may also criminally prose-
cute certain “hard core” offenses under the Sherman Act. The FTC enforces the antitrust
laws through Section 5 of the FTC Act, which prohibits “[u]nfair methods of competition,” a
term that is generally coextensive with the prohibitions of the Sherman and Clayton Acts.*
In addition to actions in federal court, the FTC may enforce Section 5 through internal admin-
istrative litigation (known as Part Il proceedings) before an administrative law judge, with
review by the five FTC Commissioners and then a federal court of appeals.®

This system of “dual enforcement” has been the subject of periodic debate. Critics con-
tend that having two agencies enforce the federal antitrust laws entails unnecessary dupli-
cation and can result in inconsistent antitrust policies, additional burdens on businesses,
or other obstacles to efficient and fair federal antitrust enforcement. Some have suggest-
ed eliminating the FTC’s antitrust authority; others propose reallocating nearly all antitrust
enforcement authority to the FTC, with the DOJ prosecuting only criminal violations of the
Sherman Act.

The Commission recommends no comprehensive change to the existing system in which
both the FTC and the DOJ enforce the antitrust laws.* There appears to have been little, if
any, duplication of effort between the two agencies, and they typically have worked togeth-
er to develop similar, if not identical, approaches to substantive antitrust policy.® Although
concentrating enforcement authority in a single agency generally would be a superior insti-
tutional structure,” the significant costs and disruption of moving to a single-agency system

* Commissioners Kempf, Litvack, and Shenefield would recommend eliminating the FTC’s antitrust enforce-
ment authority and vesting responsibility for all antitrust enforcement with the DOJ.
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at this point in time would likely exceed the benefits.® Furthermore, there is no consensus
as to which agency would preferably retain antitrust enforcement authority.

Because the Commission concluded that consolidation or reallocation of authority is not
worth the costs (and any such efforts would likely be politically very difficult), the Commission
focused its study and recommendations on the areas in which dual enforcement appears
to have the most significant negative consequences. In particular, concerns regarding effi-
ciency and fairness remain in the area of merger enforcement, where both agencies are
responsible for enforcing the Clayton Act through the Hart-Scott-Rodino Act (HSR Act) pre-
merger notification system. The Commission studied two particular ways in which having two
agencies creates inefficiencies or unfairness to merging parties in certain situations.

First, the Commission reviewed the process through which the DOJ and the FTC decide
which agency will investigate a proposed merger (known as the “clearance process”). In
some instances—most frequently high-profile mergers between large companies—the agen-
cies take a lengthy time, sometimes exceeding thirty days, to decide which agency will con-
duct the investigation of the merger. These delays impose significant burdens on companies
with time-sensitive transactions that potentially provide great value to consumers and
shareholders alike. The agencies attempted to address these concerns in 2002 by enter-
ing into an agreement regarding the clearance process that sought to ensure a decision
would be made within ten days. However, the agencies abandoned this agreement after con-
gressional opposition to its provisions allocating mergers based on industry area. The
delays the agreement appeared to alleviate remain.

Second, the FTC and the DOJ take different approaches when seeking an injunction from
a court to block a merger, in part because of the different statutes governing their author-
ity in such instances. The DOJ generally seeks a permanent injunction (along with a pre-
liminary injunction) against mergers it believes are anticompetitive, resolving the question
fully and completely in a single proceeding before a judge. If the DOJ fails to obtain the per-
manent injunction it seeks, the parties can consummate the merger without further antitrust
litigation (assuming the DOJ does not appeal). In contrast, the FTC seeks only preliminary
injunctions—not permanent injunctions—in federal district court when challenging mergers
it believes are anticompetitive. The FTC’s approach permits it to seek permanent relief in
administrative Part Il proceedings if it fails to obtain a preliminary injunction. Thus, although
the parties can consummate the proposed transaction (absent a stay), antitrust litigation
may continue for the merged parties while the FTC pursues permanent relief via Part Il pro-
ceedings. Such administrative litigation can be lengthy, leaving a completed transaction in
the limbo of litigation for over a year. In addition, the statutory standard governing when the
FTC is entitled to preliminary relief is arguably more favorable to the government than is the
general standard governing motions by the DOJ for preliminary relief.

Some believe that these differences in DOJ and FTC practices and standards result in
mergers’ being treated differently depending on which agency is involved. The FTC’s ability



to continue a merger case in administrative litigation also may lead companies whose trans-
actions are investigated by the FTC to feel greater pressure to settle a matter than if they
had been investigated by the DOJ. Regardless of the degree of effect, these factors have
led some knowledgeable practitioners to believe that companies whose mergers are inves-
tigated by the FTC are at a disadvantage as compared with those investigated by the DOJ.
Any such differences—real or perceived—can undermine the public’s confidence that the
antitrust agencies are reviewing mergers efficiently and fairly and that it does not matter
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which agency reviews a given merger.

Based on its study of these issues, the Commission makes the following recommen-

dations.

22,

23.

24,

25.

The Federal Trade Commission and the Antitrust Division of the Department of
Justice should develop and implement a new merger clearance agreement based
on the principles in the 2002 Clearance Agreement between the agencies, with
the goal of clearing all proposed transactions to one agency or the other within a
short period of time. To this end, the appropriate congressional committees
should encourage both antitrust agencies to reach a new agreement, and the
agencies should consult with these committees in developing the new agreement.

To ensure prompt clearance of all transactions reported under the Hart-Scott-
Rodino Act, Congress should enact legislation to require the Federal Trade
Commission and the Antitrust Division of the Department of Justice to clear all
mergers reported under the Hart-Scott-Rodino Act (for which clearance is sought)
to one of the agencies within a short period of time (for example, no more than
nine calendar days) after the filing of the pre-merger notification.*

The Federal Trade Commission should adopt a policy that when it seeks injunctive
relief in Hart-Scott-Rodino Act merger cases in federal court, it will seek both
preliminary and permanent injunctive relief, and will seek to consolidate those
proceedings so long as it is able to reach agreement on an appropriate
scheduling order with the merging parties.t

Congress should amend Section 13(b) of the Federal Trade Commission Act to
prohibit the Federal Trade Commission from pursuing administrative litigation
in Hart-Scott-Rodino Act merger cases.”™

* Commissioners Burchfield, Cannon, and Yarowsky do not join this recommendation.

T Commissioners Cannon and Yarowsky do not join this recommendation.

** Commissioners Burchfield, Garza, Jacobson, and Kempf do not join this recommendation.
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26. Congress should ensure that the same standard for the grant of a preliminary
injunction applies to both the Federal Trade Commission and the Antitrust
Division of the Department of Justice by amending Section 13(b) of the Federal
Trade Commission Act to specify that, when the Federal Trade Commission seeks
a preliminary injunction in a Hart-Scott-Rodino Act merger case, the Federal Trade
Commission is subject to the same standard for the grant of a preliminary
injunction as the Antitrust Division of the Department of Justice.”

2. THE MERGER CLEARANCE PROCESS

A. Background

Merger enforcement at both the DOJ and the FTC consists primarily of the review of proposed
mergers pursuant to the HSR Act.® Although the DOJ and the FTC have concurrent, over-
lapping authority to review nearly all HSR-reportable transactions, in practice only one
agency takes responsibility for investigation of a particular merger. To eliminate duplication
in agency merger enforcement efforts, the agencies decide between themselves which
agency will conduct a formal investigation of a particular transaction.** They accomplish this
through the “clearance process”—one agency requests authority to investigate a transac-
tion from the other agency, which “clears” the request. Neither agency will request non-pub-
lic information from the merging parties (or third parties) until clearance has been received
from the other agency.*?

A large majority of mergers reported under the HSR Act do not raise competitive concerns
and therefore do not result in clearance requests by either agency. Indeed, in over 80 per-
cent of transactions over the past five years, neither agency sought clearance.®® In most
other cases, one agency requests clearance, which the other agency grants quickly. Usually,
such matters involve industries in which one agency has a long record of expertise and expe-
rience, which is the traditional basis for assigning a merger to one agency or the other.**

In a limited number of cases, however, both agencies seek clearance to investigate a
transaction, and the agencies must jointly determine which agency will conduct the inves-
tigation. In some matters in which clearance is “contested,” the dispute is relatively quick-
ly resolved because one agency concedes the other has greater relevant expertise in the
products or industry at issue. In other matters, however, resolution of the dispute takes more

* Commissioners Burchfield, Cannon, and Yarowsky do not join this recommendation.
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steps. First, the staff of each agency submits a “claims memo,” explaining that agency’s
relevant experience regarding the product or industry involved in the merger.*®* Then the dis-
pute is passed to increasingly senior staff until it is resolved, sometimes by the Chairman
of the FTC and the Assistant Attorney General for Antitrust.'® As detailed below, these dis-
putes can cause significant delays in the review of a merger.

The FTC and the DOJ have long recognized concerns over clearance delays and have peri-
odically implemented procedures that aim to reduce those delays.?” Indeed, they have long-
standing procedures regarding clearance for both merger and non-merger investigations.*®
Most recently, in August 2001, then-FTC Chairman Timothy Muris and then-Assistant Attor-
ney General Charles James launched an effort to address increasingly serious delays in
clearance. After an internal review, and after seeking recommendations from former antitrust
officials, the FTC and the DOJ in early 2002 reached agreement on a new clearance frame-
work.®

The 2002 Clearance Agreement explicitly identified which industries would be the primary
responsibility of each agency.?® These allocations of responsibility generally were consistent
with the existing practices of assigning a merger to the agency with greater experience and
expertise in the particular industry.?* Under the agreement, each agency had a “right of first
refusal” to review transactions in industries within its primary responsibility; both agencies
retained authority to seek clearance for mergers in industries allocated to the other agency.??
Thus, the agreement did not transfer or alter “jurisdiction” over mergers in particular indus-
tries. This allocation (and the 2002 Clearance Agreement itself) was subject to review every
four years.?® Finally, in the event a dispute arose regarding a particular transaction, the agree-
ment created a dispute resolution mechanism, proceeding though increasing levels of sen-
iority to the agency head, and then, if necessary, to binding arbitration, with a specified
time—ten days—within which a clearance decision was to be made.?*

The 2002 Clearance Agreement was in effect for only about two months, at which point
the Antitrust Division withdrew from the agreement at the direction of the Attorney General.
This withdrawal followed objections by Senator Ernest Hollings (at the time the Ranking Mem-
ber on both the Senate Commerce Committee and the Senate Appropriations Subcommittee
on Commerce, Justice, State, and the Judiciary) relating to certain of the industry alloca-
tions.?® The FTC and the DOJ have not subsequently sought to implement a revised version
of the 2002 Clearance Agreement, and have therefore continued to follow previous agree-
ments regarding clearance.
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B. Recommendations and Findings

22. The Federal Trade Commission and the Antitrust Division of the Department of
Justice should develop and implement a new merger clearance agreement based
on the principles in the 2002 Clearance Agreement between the agencies, with
the goal of clearing all proposed transactions to one agency or the other within
a short period of time. To this end, the appropriate congressional committees
should encourage both antitrust agencies to reach a new agreement, and the
agencies should consult with these committees in developing the new agreement.

Clearance disputes impose substantial costs in a small but meaningful number of merg-
ers. Although clearance disputes are relatively infrequent, when they occur they can cause
significant delays in the review of a proposed transaction, since neither agency can inves-
tigate until the dispute is resolved.?® Because these disputes reduce the time for initial
review, they impose costs on merging parties either by extending the wait before they may
consummate the transaction or by leading to the unnecessary issuance of a costly and bur-
densome second request, and sometimes both.?” These effects can be especially signifi-
cant because the transactions that spark clearance disputes are often among the largest
mergers with the most substantial implications (whether positive or negative) for the U.S.
economy.?® These disputes, and the costs they impose, ultimately undermine the effec-
tiveness and efficiency of agency review of proposed transactions under the HSR Act, and
their elimination is of particular importance.?® Moreover, the disputes create tension in the
normally cooperative relationship between the two agencies and undermine public confi-
dence in the U.S. antitrust enforcement regime.*°

In the most serious instances, a clearance dispute may consume so much time that the
agency cannot conduct an initial competitive assessment within the statutory thirty-day wait-
ing period. In this situation, the agency may issue a second request, thereby preventing the
parties from completing the transaction until they have complied with the second request,
and imposing upon the parties the burden of responding to that request.®* More common-
ly, the agencies provide the parties with an option to withdraw their pre-merger notification
and re-file it, which restarts the thirty-day waiting period and allows the parties to forestall
issuance of a second request.®2 This approach, in essence, transforms the statutory thirty-
day waiting period into a sixty-day waiting period, so that the parties must wait an additional
thirty days before either consummating their transaction or receiving and responding to a
second request.®

The average number of clearance disputes each year (including merger and non-merger)
increased more than seven-fold, from an average of ten during FY1982-89 to an average
of eighty-three during FY1990-2001.34 By comparison, reported transactions rose only 74
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percent.®® The number of clearance disputes since 2002 has remained stable when adjust-
ed for the number of HSR filings.3® The reasons for the increase are not clear. Some com-
mentators suggest that the increase in clearance disputes is, in part, the result of changes
in the economy, such as increased convergence between industries that were formerly dis-
tinct, which has made the existing arrangements that relied on industry experience less
effective at providing clear determinations.3” Whatever the cause, it is clear that clearance
disputes continue to affect a small but meaningful number of mergers notified under the
HSR Act.

The delays from clearance disputes are significant, however measured. Data compiled in
developing the 2002 Clearance Agreement show that clearance disputes delayed review of
a transaction an average of 17.8 business days during a twenty-one-month period.® Even
where only one agency sought clearance, there were numerous instances in which the
other agency delayed granting clearance for more than one week; clearance in these mat-
ters took an average of 12.8 days to resolve.3® Recent data provided to the Commission by
the agencies show that clearance-related delays remain. The FTC and the DOJ calculate that,
over the past seven years, the average time for clearing HSR Act merger matters when both
agencies sought clearance was 10.7 business days after the HSR filing.%° This figure like-
ly understates the magnitude of the problem for two reasons. First, this average is based
on 297 matters in which both agencies made a claim for clearance; it is not limited to those
in which the dispute was sufficiently significant to warrant an exchange of claims memos,
which occurred 92 times.*! It is the latter type of matter in which clearance delays can be
most pronounced. Second, the agency data provide only averages, and do not give any indi-
cation of the incidence of lengthy delays. The agencies were unable to provide to the
Commission such detailed data, which, if available, could shed additional light on the prob-
lems posed by clearance delays.

A clearance system containing the central elements of the 2002 Clearance Agreement
is the most effective way to address the problems besetting the clearance process. The
2002 Clearance Agreement received uniform praise for being a fair and effective solution
to the clearance dispute problem, and would be a marked improvement over the existing
clearance process.*2 Moreover, the current agency heads recognize that approach as supe-
rior to the current arrangement.*® Experience with the 2002 Clearance Agreement, although
it was in place for only a short time, confirmed its effectiveness in expediting the clearance
process and decreasing the number of clearance disputes.**

Ultimately, of course, the agencies should have final responsibility for developing the
details of an improved clearance system, given their greater familiarity with the issues
involved.*® Nevertheless, because the 2002 Clearance Agreement provides the best starting
point for the development of an improved clearance system, the Commission wishes to high-
light two significant features of that agreement that should be part of any new agreement.
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The most significant feature of the 2002 Clearance Agreement was its allocation of areas
of primary responsibility by industry area.*® This minimized room for clearance disputes in
the first place, permitting quick determinations in the sizable majority of cases. It also pro-
vided transparency and predictability to the business community with respect to which
agency would review a particular transaction.*” Furthermore, by making an express alloca-
tion by industry in advance, the 2002 Clearance Agreement made further acquisition of
expertise irrelevant to clearance decisions. In doing so, the agreement eliminated the
agencies’ incentives to conduct unnecessary, or more extensive, investigations in ongoing
cases to enhance claims of expertise for use in future disputes.*® Similarly, the allocation
eliminated the agencies’ incentives to fight for clearance to review a particular merger in
order to preserve its claims of expertise in future mergers in the same or similar industries.*®

The Commission does not take a position on how industries should be allocated between
the two agencies or the specific allocations in the 2002 Clearance Agreement. However,
those allocations may provide a useful starting point for discussion, because they were
based largely on the agencies’ historical experience and resulted from extensive negotia-
tion between the agencies.®® Far more important than the specific allocations is finding a
procedure that permits the agencies to reach clearance decisions quickly.5!

A second feature of the 2002 Clearance Agreement that should be part of any new clear-
ance system is a “tie-breaker” to govern in the event the agencies cannot quickly agree to
a clearance decision.®? The agreement used an arbitrator to break deadlocks so that a final
decision was ensured within ten days of the initial clearance request.®® The Commission does
not take a position on what tie-breaker the agencies should use. Although arbitration can
result in clearance to the agency with greater relative experience, it takes additional time.5
By comparison, a random mechanism—such as a coin flip, a “possession arrow” that alter-
nates which agency gets clearance in disputed matters, or allocation of disputed matters
depending on whether the transaction is assigned an odd or even file number—provides a
nearly instantaneous decision, but sacrifices allocating a merger to the agency with greater
relevant expertise and may be subject to “gaming.”®® Regardless of how the agencies bal-
ance these competing concerns and which tie-breaker they decide is best, however, any clear-
ance agreement they adopt should include some tie-breaking mechanism that ensures final
resolution within a short period (no longer than nine days) from the initial filing.

Finally, the Commission urges Congress and the agencies to work together in developing
a new clearance system. Congressional opposition led to the demise of the 2002 Clearance
Agreement, and concern over the potential for renewed congressional opposition has pre-
vented the FTC and the DOJ from seeking to implement a new clearance agreement since
2002.%¢ To facilitate congressional support and guidance, the agencies should consult with
the appropriate congressional committees in developing a new clearance agreement.
Congress should encourage the agencies in this process and provide guidance to allow the
agencies to implement a clearance agreement that is satisfactory to Congress.®’
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23. To ensure prompt clearance of all transactions reported under the Hart-Scott-
Rodino Act, Congress should enact legislation to require the Federal Trade
Commission and the Antitrust Division of the Department of Justice to clear all
mergers reported under the Hart-Scott-Rodino Act (for which clearance is sought)
to one of the agencies within a short period of time (for example, no more than
nine calendar days) after the filing of the pre-merger notification.”

The Commission also recommends that Congress enact a statute that requires the
agencies to resolve clearance promptly. A statute will impose additional discipline on the
agencies to ensure that clearance is resolved expeditiously. Furthermore, it will enhance the
ability of Congress to use its oversight authority to monitor the agencies’ compliance with
the clearance requirement. Indeed, whether or not Congress enacts legislation in this area,
the Commission believes that the timeliness of clearance dispute resolutions should be a
part of Congress’ continuing oversight of the agencies.

The legislation should require the agencies to make clearance decisions within a short
period (e.g., nine days) after the merging parties submit their pre-merger notification under
the HSR Act. A period of this length is appropriate; indeed, the agencies have previously com-
mitted to resolving clearance within nine days from the date of filing.®® The statute should
not include a penalty for the failure of the agencies to comply with its terms, however, and
Congress should make clear that the statute does not create any implied penalties (or rights)
that would prevent effective merger enforcement on the merits of the transaction. A penal-
ty that, for example, allowed the parties to consummate the transaction if the agencies failed
to provide timely notification could harm consumers and would not effectively penalize the
agency.%® Rather, congressional oversight, facilitated by agency recordkeeping regarding
compliance, should provide sufficient opportunity to impose any needed corrective action
against the agencies.

Possible legislation that would impose such a requirement appears in Annex A.

* Commissioners Burchfield and Cannon do not join this recommendation.

Commissioner Burchfield notes that precatory, or even mandatory, congressional deadlines on agencies
have rarely been effective in other contexts, and sees no reason to believe one would be more so here.

Although Commissioner Carlton joins this recommendation, he would impose some financial penalty on
the agencies for failing to resolve clearance within the appropriate period.
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3. INJUNCTIONS AND ADMINISTRATIVE
LITIGATION IN MERGER MATTERS

A. Background

Both the FTC and the DOJ have essentially identical authority to conduct investigations under
the HSR Act.®® Both agencies are also authorized to seek an injunction in federal court to
prevent consummation of a merger they believe may substantially lessen competition.5t If
the court grants an injunction, the parties almost always abandon the transaction because
of the cost and uncertainty of keeping the deal in place while seeking reversal on appeal.®?
When a court denies the injunction, the parties typically complete the transaction nearly
immediately (absent a stay by a court of appeals). Once a merger is completed, the agency
is unlikely to seek any further action.®®

Although both agencies have similar authority, their practices with respect to seeking per-
manent injunctions differ. Generally, the DOJ agrees with the parties to combine (or con-
solidate) proceedings for both a preliminary injunction and a permanent injunction before
a district court.®* The FTC’s practice, in contrast, is to seek only a preliminary injunction in
court (despite statutory authorization to seek permanent relief in court as well).®® This prac-
tice results from its statutory authority to secure permanent relief through administrative
litigation, an avenue not available to the DOJ. The FTC has never consolidated proceedings
for preliminary and permanent relief in federal court in a merger case,®® and has in fact affir-
matively sought to prevent such consolidation.®” The FTC’s practice thus prevents consoli-
dation under the rules of civil procedure.®®

This difference in approach has two consequences. First, the DOJ generally faces a high-
er burden of proof before the court. Obtaining a permanent injunction requires the DOJ to
prove its case by a preponderance of the evidence.®® By comparison, the FTC needs to meet
only a lower burden applicable to preliminary injunctions in government merger enforcement
litigation (and, as explained below, the FTC arguably faces a preliminary injunction burden
that is lower than that the DOJ would face if it sought only preliminary relief).”® Second, the
FTC, by not seeking a permanent injunction, retains the option to seek permanent relief
through its internal administrative litigation process. It thus may pursue administrative lit-
igation even when the district court does not grant a preliminary injunction.” In 1995 the
FTC adopted a policy setting forth the circumstances in which it will bring administrative lit-
igation after the denial of a preliminary injunction in merger cases.”

B. Recommendations and Findings

Parties to a proposed merger should receive comparable treatment and face similar bur-
dens regardless of whether the FTC or the DOJ reviews their merger.”® A divergence under-
mines the public’s trust that the antitrust agencies will review transactions efficiently and
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fairly. More important, it creates the impression that the ultimate decision as to whether a
merger may proceed depends in substantial part on which agency reviews the transaction.
In particular, the divergence may permit the FTC to exert greater leverage in obtaining the
parties’ assent to a consent decree.” So long as both agencies retain authority to enforce
the antitrust laws, such divergence should be minimized or eliminated. To accomplish this
objective, the Commission makes three interrelated recommendations for administrative
action and legislative change that, together, will ensure that parties before either agency face
comparable procedural approaches and burdens when an injunction is sought, regardless
of which agency reviews their merger.

24. The Federal Trade Commission should adopt a policy that when it seeks injunctive
relief in Hart-Scott-Rodino Act merger cases in federal court, it will seek both
preliminary and permanent injunctive relief, and will seek to consolidate those
proceedings so long as it is able to reach agreement on an appropriate
scheduling order with the merging parties.”

The differences in the agencies’ policies regarding consolidation of actions for prelimi-
nary and permanent relief impose significantly different burdens on the parties in two
respects. The DOJ usually agrees with the merging parties to consolidate proceedings for
preliminary and permanent injunctions; it therefore must establish that the proposed merg-
er would violate Section 7 of the Clayton Act by a preponderance of the evidence.” By com-
parison, the FTC must meet the burden required for obtaining a preliminary injunction, which
is generally regarded as lower.”® Because the grant of any injunction (whether preliminary
or permanent) almost always kills the deal, this difference could materially affect the par-
ties’ prospects for completing their transaction.”” Second, the decision of the district court
in a consolidated DOJ proceeding is final (barring an appeal); if the DOJ loses, the parties
can be certain that the challenge is finished.” In contrast, if the FTC fails to obtain a pre-
liminary injunction, it may pursue relief in a potentially lengthy and costly internal adminis-
trative proceeding.

The FTC has rarely sought administrative remedies after losing a preliminary injunction.
This change in practice would eliminate that possibility altogether. The mere availability of
such proceedings can harm parties by creating uncertainty as to the legal status of their
transaction, a risk not faced when the DOJ brings a challenge to a merger. It thus can give
the FTC greater leverage in seeking concessions in a consent decree. Although the FTC has
not pursued a full administrative trial after denial of a preliminary injunction in at least fif-

* Commissioners Cannon and Yarowsky do not join this recommendation.
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teen years,’ its policy regarding the circumstances in which it would seek administrative
litigation following the denial of a preliminary injunction does not rule out the possibility that
it may pursue this course.® Indeed, in 2005 the FTC left an administrative complaint pend-
ing against Arch Coal for over eight months after it had failed to obtain a preliminary injunc-
tion, and has acted similarly in the recent past.®

This recommendation calls for the FTC to conform its practice to the DOJ’s current prac-
tice regarding consolidation and thereby eliminate the difference in burden resulting from
the agencies’ divergent practices. There does not appear to be any obstacle to the FTC’s
adoption of the DOJ’s approach: Section 13(b) of the FTC Act permits the FTC to seek per-
manent, as well as preliminary, injunctions in federal court.®? This recommendation con-
templates that the FTC may, as the DOJ does now, condition its consent to consolidation
on the parties’ agreement to a reasonable timetable for pre-hearing matters, in order to per-
mit the FTC sufficient time to prepare its case on the merits.®® The FTC should be able to
agree to a reasonable schedule, just as the DOJ generally has been able to reach such agree-
ments with merging parties.®* In instances where the FTC cannot agree with the parties on
timing and therefore seeks only a preliminary injunction, however, it should also seek any
permanent relief in court, as the DOJ does, not in administrative litigation.

25. Congress should amend Section 13(b) of the Federal Trade Commission Act to
prohibit the Federal Trade Commission from pursuing administrative litigation
in Hart-Scott-Rodino Act merger cases.”

The FTC’s ability to pursue administrative litigation even after losing a preliminary injunc-
tion proceeding can impose unreasonable costs and uncertainty on parties whose mergers
are reviewed by the FTC, as compared to the DOJ.® If, as recommended above, the FTC
seeks permanent relief in federal court it will not be able to bring administrative proceed-
ings to challenge mergers. Statutory change, however, will ensure that even where the FTC
does not seek permanent relief in court, it will not be able to resort to administrative liti-

* Commissioners Burchfield, Garza, Jacobson, and Kempf do not join this recommendation.

Commissioner Burchfield would preserve the option of subsequent administrative proceedings for sit-
uations in which, for whatever reason, the preliminary injunction and permanent injunction phases are
not consolidated. He also notes that removing the authority of the FTC would be practically meaning-
less so long as the FTC retains the ability to reinstitute administrative proceedings against a consum-
mated merger.

Commissioners Garza and Jacobson believe that follow-on administrative litigation following the denial
of a preliminary injunction is inappropriate except in highly unusual contexts. Because the FTC has already
acknowledged this point in its internal policy, Commissioners Garza and Jacobson believe that statuto-
ry change is both unnecessary and potentially harmful.
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gation.®® As a result, an amendment of the statute to bar administrative litigation in HSR
cases will provide further reason for the FTC to seek permanent relief in district court, as
recommended above.

Elimination of administrative litigation in HSR Act merger cases will not deprive the FTC
of an important enforcement option. Although administrative litigation may provide a valu-
able avenue to develop antitrust law in general,®” it appears unlikely to add significant value
beyond that developed in federal court proceedings for injunctive relief in HSR Act merger
cases.®® Whatever the value, it is significantly outweighed by the costs it imposes on merg-
ing parties in uncertainty and in litigation costs. Indeed, the FTC’s own conduct confirms hold-
ing administrative trials after losing an injunction rarely, if ever, adds significant value, as
the FTC has not held an administrative trial regarding an HSR Act merger after losing a pre-
liminary injunction motion in recent years.

The proposed statutory bar would not preclude the FTC from pursuing an administrative
complaint after the consummation of a merger, based on evidence that the merger has had
actual, as opposed to predicted, anticompetitive effects. In such circumstances, the merg-
er is no longer in the time-sensitive stage of HSR Act review and should be subject to the
FTC’s usual administrative process.®®

26. Congress should ensure that the same standard for the grant of a preliminary
injunction applies to both the Federal Trade Commission and the Antitrust
Division of the Department of Justice by amending Section 13(b) of the Federal
Trade Commission Act to specify that, when the Federal Trade Commission seeks
a preliminary injunction in a Hart-Scott-Rodino Act merger case, the Federal Trade
Commission is subject to the same standard for the grant of a preliminary
injunction as the Antitrust Division of the Department of Justice.”

There is at least a perception, if not a reality, that the FTC and the DOJ face different stan-
dards for obtaining a preliminary injunction.®® Some antitrust practitioners contend that the

* Commissioners Burchfield, Cannon, and Yarowsky do not join this recommendation.

Commissioner Burchfield believes the case law has become clear that, unless Congress has articulat-
ed a different standard for injunctive relief, as it did for the Endangered Species Act, 16 U.S.C. §§ 1531-
1544, see Tennessee Valley Authority v. Hill, 437 U.S. 153, 194 (1978), the traditional equitable test
governs the grant or denial of injunctions, see Weinberger v. Romero-Barcelo, 456 U.S. 305 (1982), and
eBay, Inc. v. MercExchange, LLC, 126 S. Ct. 1837 (2006). This evolving authority suggests that the DOJ
and the FTC confront the same preliminary injunction standards. Further legislation on this issue is as
likely to confuse as clarify.

Commissioners Garza, Jacobson, and Kempf join this recommendation but believe that the standard today
is the same and that such legislation is not truly necessary. Nevertheless, clarification can do no harm
and may be beneficial by removing possible doubts.
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standard applicable to FTC actions, as applied by the courts, is less burdensome, or is gen-
erally perceived to be less burdensome, than the standard applicable to DOJ actions.®* This
difference (or even a perception of difference) can lead to adverse consequences for par-
ties whose transaction is reviewed by the FTC. In particular, the FTC may have greater lever-
age in negotiating a consent decree with the merging parties.®*? In addition, just the per-
ception that the applicable rules depend on the happenstance of which agency is reviewing
the transaction can undermine confidence in the fairness of the dual merger enforcement
regime.

The agencies face nominally different standards governing whether a federal district court
will issue a preliminary injunction. The FTC must meet a public interest standard under
Section 13(b) of the FTC Act, which calls for an injunction to be granted “[u]pon a proper
showing that, weighing the equities and considering the Commission’s likelihood of ultimate
success, such action would be in the public interest.”®® Courts have employed a number of
formulations in describing the required burden, such as whether the FTC raises questions
that are “so serious, substantial, difficult and doubtful as to make them fair ground for thor-
ough investigation.”®* By comparison, Section 15 of the Clayton Act, pursuant to which the
DOJ seeks injunctions, does not specify a standard for obtaining preliminary relief.
Accordingly, courts generally apply a version of the traditional equity test, which does not
require the usual showing of irreparable injury.®® Some courts describe the proper test as
“whether the Government has shown a reasonable likelihood of success on the merits and
whether the balance of equities tips in its favor.”®®

While the magnitude of the difference between the two standards is not clear, the
Commission believes Congress should remove all doubt by ensuring that courts apply the
same standard in ruling on a motion for a preliminary injunction, whether the injunction is
sought by the FTC or the DOJ.°” The Commission recommends that the statute omit any spe-
cific standard for granting a preliminary injunction, which should lead courts to employ the
version of the traditional equity test that they use in merger cases brought by the DOJ. This
change should not hamper the FTC’s ability to obtain injunctive relief in appropriate cases;®
on the contrary, its ability should be identical to that of the DOJ.

This statutory change should not extend beyond HSR Act merger cases. Section 13(b)
gives the FTC general authority with respect both to competition and consumer protection
cases. The Commission did not undertake to study whether this standard was inappropri-
ate in other areas, particularly consumer protection. The legislation therefore should make
clear that the existing statutory language of Section 13(b) would continue to apply to
injunctions sought by the FTC in consumer protection and other non-HSR merger cases.
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ANNEX A

Amend 15 U.S.C. § 18a to add subsection (e)(1)(B) as follows, and redesignate existing sub-
section (e)(1)(B) as subsection (e)(1)(C).

No later than the end of the ninth day after the beginning of the waiting period
as defined in subsection (b)(1)(A) of this section, the Federal Trade Commission
or the Assistant Attorney General shall inform both persons (or in the case of a
tender offer, the acquiring person) whether the Federal Trade Commission or the
Assistant Attorney General will have the authority to issue a request for additional
information (if any) pursuant to this subsection.
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DEVELOPMENTS 647-56 (6th ed. 2007) [hereinafter ANTITRUST LAw DeVELOPMENTS] (describing antitrust laws
and other laws that the FTC is authorized to enforce and its authority under Section 5 of the FTC Act).
The FTC does not have criminal enforcement authority.

5 See 15 U.S.C. § 45(b)—(c); 16 C.F.R. § 3 (2006). In merger cases, the FTC may seek a preliminary or
permanent injunction in federal court. 15 U.S.C. § 53(b).

6 See Federal Enforcement Institutions Transcript at 102 (Sohn) (Nov. 3, 2005) (discounting the need for
diversity in decision makers in merger regulation since “[t]he agencies have gone to considerable pains



144

ANTITRUST MODERNIZATION COMMISSION

-~

0o

©

10

11

12

13

14

to get together on the substance of Section 7”); Prof. Timothy J. Muris, Statement at AMC Federal
Enforcement Institutions Hearing, at 15 (Nov. 3, 2005) [hereinafter Muris Statement re Federal Enforce-
ment] (describing the agencies’ efforts “to develop[] common substantive standards and to apply[] them
consistently” in merger regulation). The agencies’ joint development of the Horizontal Merger Guidelines
and the Commentary on the Horizontal Merger Guidelines has facilitated this convergence.

See, e.8., Joe Sims, Statement at AMC Federal Enforcement Institutions Hearing, at 2 (Nov. 3, 2005) [here-
inafter Sims Statement] (“[n]o sensible person would design” a dual system); Federal Enforcement
Institutions Trans. at 51 (Blumenthal) (in advising other jurisdictions “doing it from scratch, you proba-
bly would design it differently . . . [with] one independent agency”); Gellhorn, Has Antitrust Outgrown Dual
Enforcement?, at 736 (“[D]ual enforcement is at best inefficient, and at worst inconsistent with sound
economic policy.”); William E. Kovacic, Downsizing Antitrust: Is it Time to End Dual Enforcement?, 41
ANTITRUST BuLL. 505, 515, 521, 535 (1996). But see Federal Enforcement Institutions Trans. at 85 (Sohn)
(“I think there are strong arguments for having both an FTC and a Justice Department at the federal
level.”); American Antitrust Institute, Public Comments Submitted to AMC Regarding Enforcement
Institutions, at 2 (July 15, 2005) [hereinafter AAl Comments re Enforcement Institutions] (dual enforce-
ment can promote a “diversity of viewpoints and policy competition over what merger enforcement pol-
icy and cases are best”).

See Deborah Platt Majoras, Statement at AMC Barnett/Majoras Hearing, at 14 (Mar. 21, 2006)
(“[Clhang[ing] the current system would come at a cost that would not be offset by countervailing ben-
efits.”); Federal Enforcement Institutions Trans. at 51 (Blumenthal) (arguing that the system generally
works well and that the transition costs are substantial relative to any inefficiencies of the current sys-
tem); Nomination of Robert Pitofsky to be Chairman of the Federal Trade Commission: Hearing Before the
S. Comm. on Commerce, Science, and Transportation, 104th Cong. 13 (1995) (statement of Robert
Pitofsky) (explaining that, although one might not have to set up the antitrust agencies this way in the
first place, “the fact of the matter is it works rather well”). See generally Report of the American Bar
Association, Section of Antitrust Law, Special Committee to Study the Role of the Federal Trade Commission,
58 ANTITRUST L.J. 43, 113-19 (1989) [hereinafter 1989 ABA Report] (discussing the advantages and
disadvantages of dual enforcement). Previous ABA panels have declined to recommend termination of
dual enforcement. 1989 ABA Report, at 119 (“[A] majority of the Committee believe that the case for
ending the FTC’s role has not been made.”); REPORT oF THE ABA COMMISSION TO STUDY THE FEDERAL TRADE
CommissioN 2 (1969) (proposing that concurrent jurisdiction be retained while urging reexamination of
the allocation of enforcement resources).

See generally Chapter I1.B of this Report regarding the Hart-Scott-Rodino Act pre-merger review process.

There are a limited number of exceptions to the HSR Act. See 15 U.S.C. § 18a(c) (exempting various
types of transactions from HSR’s requirements); see also 15 U.S.C. § 21(a) (limiting FTC jurisdiction to
enforce Section 7 by excluding certain common carriers and banks).

See AMERICAN BAR ASSOCIATION, SECTION OF ANTITRUST LAW, THE MERGER REVIEW PROCESS: A STEP-BY-STEP
GUIDE TO FEDERAL MERGER REVIEW 134-36 (3d ed. 2006) [hereinafter ABA, MERGER REVIEW PROCESS].

See id. at 135 (“As a consequence [of the understandings underlying the clearance process], neither
agency may begin an antitrust-related investigation until clearance has been granted.”).

See Letter from Marian Bruno and J. Robert Kramer Il to Andrew Heimert, at chart D (Nov. 22, 2006,
revised Feb. 8, 2007, & Mar. 7, 2007) [hereinafter FTC/DOJ Data Submission].

Federal Trade Comm’n & U.S. Dep’t of Justice, FTC/DOJ Clearance Procedures for Investigations (Dec.
1993), in AMERICAN BAR ASSOCIATION, SECTION OF ANTITRUST LAw, THE MERGER REVIEW PROCESS: A STEP-
By-STer GUIDE TO FEDERAL MERGER REVIEW 513 (2d ed. 2001) [hereinafter 1993 FTC/DO0OJ Clearance
Procedures] (“[T]he principal ground for clearance is expertise in the product involved . . . gained
through a substantial antitrust investigation of the product within the last five years.”); Michael N. Sohn,
Statement at AMC Federal Enforcement Institutions Hearing, at 2 (Nov. 3, 2005) [hereinafter Sohn
Statement] (“Traditionally, clearance decisions have been made on the basis of prior experience in lead-
ing substantial investigations relating to the product or industry segment in question.”) (citing U.S.
DEPARTMENT OF JusTICE, ANTITRUST DivisioN MANUAL (3d ed. 1998)).
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15 Such disputes can happen if, for example, both agencies have significant relevant expertise with respect
to the industry or products at issue; if each agency has substantial expertise in different industries or
products at issue; or if neither agency has significant expertise in the products or industries at issues.

16 1993 FTC/DO0J Clearance Procedures; ABA Comments re Dual Federal Merger Enforcement, at 11.
17 Muris Statement re Federal Enforcement, at 3-5.

18 ABA, MERGER REVIEW PRoCESS, at 134-36. The agencies entered into a revised letter agreement setting
forth clearance procedures in 1993. 1993 FTC/DO0J Clearance Procedures.

19 Dep’t of Justice, Antitrust Div. & Federal Trade Comm’n, Memorandum of Agreement Between the
Federal Trade Commission and the Antitrust Division of the United States Department of Justice
Concerning Clearance Procedures for Investigations (Mar. 5, 2002) [hereinafter 2002 Clearance
Agreement].

20 Id, q 17.

21 Federal Enforcement Institutions Trans. at 133 (Sims, Muris) (allocation was based on “historical expe-
rience”); Number of Enforcement Actions and Substantial Investigations by DOJ and FTC, by Industry,
available at http://www.ftc.gov/opa/2002/02/clearance/clearchart.htm.

22 2002 Clearance Agreement, § 17d.
23 |d. q 31.
24 14, €4 11-16, 25-29.

25 See Matt Andrejczak, Federal Trustbusters Abandon Pact: Justice, FTC Succumb to Budget Threats, Market
Watch, May 21, 2002, available at http://www.marketwatch.com/news/story/federal-trustbusters-aban-
don-merger-review/story.aspx?guid=%7BD7016EC7%2D6F14%2D4975%2D8F56%2D353D8FC05
CCO%7D; see also Sohn Statement, at 5-6; Sims Statement, at 4.

26 See Sims Statement, at 3 (process works “most of time” but can impose unacceptable delay when it
breaks down); U.S. Chamber of Commerce, Public Comments Submitted to AMC, at 15 (Nov. 8, 2005)
[hereinafter U.S. Chamber of Commerce Comments]; ABA Comments re Dual Federal Merger
Enforcement, at 10; William J. Baer, Statement at AMC Merger Enforcement Hearing, at 13 (Nov. 17,
2005) [hereinafter Baer Statement].

27 See, e.g., ABA Comments re Dual Federal Merger Enforcement, at 10 (“All too often clearance is sub-
stantially delayed during the initial HSR Act waiting period, resulting either in Second Requests being
issued . . ., or in the merging parties being forced unnecessarily to withdraw and re-file . . . to trigger
a new, post-clearance, initial waiting period.”); Baer Statement, at 13 (“The existing clearance process
unduly delays antitrust clearance.”); Sohn Statement, at 3-4; Sims Statement, at 3; Business
Roundtable, Public Comments Submitted to AMC, at 21 (Nov. 4, 2005) [hereinafter Business Roundtable
Comments]. See generally Chapter II.B of this Report regarding the HSR Act pre-merger review process,
which describes the costs of complying with the second request process.

2,

g

For example, the agencies’ clearance dispute over review of the AOL/Time Warner merger, one of the
largest deals ever, took 45 days. See Letter from John J. Castellani, President, The Business Roundtable,
to Timothy Muris, Chairman, FTC, at 4 (Feb. 25, 2002), available at http://www.ftc.gov/opa/2002/02/
clearance/brt.pdf; Business Roundtable Comments, at 20-21 (noting lengthy clearance delays in the
AOL/Time Warner, AT&T/Media One, Whirlpool/Maytag, and Northrop/United Defense merger matters).

29 Seeg, e.g., ABA Comments re Dual Federal Merger Enforcement, at 10 (“[T]here is a pressing need to fix
the system by which merger matters are cleared between the agencies.”); Business Roundtable
Comments, at 21 (the “clearance process requires an immediate solution”).

The Commission’s recommendation is focused upon, but not limited to, clearance delays in HSR Act mat-
ters, where the problem “ar[ises] most acutely.” Muris Statement re Federal Enforcement, at 6. Clearance
disputes may also delay non-HSR Act investigations, although the problem for businesses is usually less
acute because they are not precluded from engaging in the allegedly unlawful conduct pending agency
review. Overall, the sizable majority of clearance disputes arise in HSR Act merger matters: Over 90 per-
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cent (92 of 104) of instances in which the agencies exchanged claims memos between FY2000 and
FY2006 involved merger matters. See FTC/DOJ Data Submission, at chart C.

See Federal Enforcement Institutions Trans. at 96 (Sims); John M. Nannes, Statement at AMC Federal
Enforcement Institutions Hearing, at 2-3 (Nov. 3, 2005) [hereinafter Nannes Statement]; Muris State-
ment re Federal Enforcement, at 4-5 (citing one battle in which each side thought the other “was act-
ing in bad faith”) (emphasis omitted).

See ABA Comments re Dual Federal Merger Enforcement, at 12; U.S. Chamber of Commerce Comments,
at 15; ABA, MERGER REVIEW PROCESS, at 141.

See U.S. Chamber of Commerce Comments, at 15; ABA Comments re Dual Federal Merger Enforcement,
at 10; Muris Statement re Federal Enforcement, at 6; Sohn Statement, at 4; Business Roundtable
Comments, at 21.

See Merger Enforcement Transcript at 282 (Kramer) (Nov. 17, 2005) (estimating, based on recent expe-
rience, that about 40 percent of those who “pull and re-file” receive a second request).

Muris Statement re Federal Enforcement, at 6; Prepared Statement of the Federal Trade Commission
Before the Subcommittee on Commerce, Justice, State, and the Judiciary of the Committee on Appro-
priations, United States Senate (Mar. 19, 2002), available at http://www.ftc.gov/0s/2002/03/budget
stmt.htm.

Calculations are based on reports by the FTC and the DOJ of transactions in which a second request
could be issued. See Dep’t of Justice & Federal Trade Comm’n, Annual Report to Congress Regarding
the Operation of the Hart-Scott-Rodino Premerger Notification Program for Fiscal Year 2005, at app. A
(2006); Dep’t of Justice & Federal Trade Comm’n, Annual Report to Congress Regarding the Operation
of the Hart-Scott-Rodino Premerger Notification Program for Fiscal Year 1997, at app. A (1998); Dep't
of Justice & Federal Trade Comm’n, Annual Report to Congress Regarding the Operation of the Hart-Scott-
Rodino Premerger Notification Program for Fiscal Year 1988, at app. A (1989).

FTC/DOJ Data Submission, at chart A (overlap clearance requests and HSR Act transactions increased
by 56.7 percent and 52.9 percent, respectively, between 2002 and 2006).

Sohn Statement, at 2 (citing “increasing convergence of industry sectors”); Nannes Statement, at 1-2
(evolution of the economy makes “application of traditional [clearance] allocations more difficult”); ABA
Comments re Dual Federal Merger Enforcement, at 12.

Clearance Delays, available at http://www.ftc.gov/opa/2002/02/clearance/cleardelaystats.htm. The
data reflect the period from the initial request for clearance until clearance was granted.

Id.
FTC/DOJ Data Submission, at chart A.

Id. at chart A, n.3 & chart C. The data also did not include information on delays in granting clearance
when only one agency seeks clearance.

Sohn Statement, at 6 (the Commission “should urge the enforcement agencies to re-endorse the 2002
agreement in consultation with the relevant congressional committees”); Federal Enforcement Institutions
Trans. at 121 (Sohn); Sims Statement, at 4; Nannes Statement, at 4 (stating that “although their efforts
were not successful, such an approach made sense then and would make sense now”); Merger
Enforcement Trans. at 97-98 (Rill, Baer); Muris Statement re Federal Enforcement, at 11-13; Thomas
B. Leary, Statement at AMC Government Civil Remedies Hearing, at 7 (Dec. 1, 2005) (describing the 2002
Clearance Agreement as “an act of enlightened statesmanship”); U.S. Chamber of Commerce Comments,
at 15.

When the 2002 Clearance Agreement was announced, then-FTC Commissioner Mozelle W. Thompson
argued that it had been reached without adequate consultation with other FTC Commissioners and that
the problem of clearance delays was not as significant as claimed by proponents of the agreement. See
Statement of Commissioner Mozelle W. Thompson, Concerning the Mar. 5, 2002, Clearance Agreement
Between the Department of Justice and the Federal Trade Commission, available at http://www.ftc.gov/
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opa/2002/03/clearancemwt.htm; Statement of Commissioner Mozelle W. Thompson, Concurring in Part
in, and Dissenting in Part from, the Federal Trade Commission’s Mar. 19, 2002, Testimony Before the
Senate Commerce, Justice, State and the Judiciary Subcommittee of the Appropriations Committee, avail-
able at http://ftc.gov/0s/2002/03/budgetmwt.htm.

Barnett/Majoras Transcript at 43 (Majoras) (Mar. 21, 2006) (noting that the 2002 agreement is a
“good idea”); id. at 43-44 (Barnett) (observing that an agreement would make the agencies “better off”).

Muris Statement, at 12; Sims Statement, at 4; Sohn Statement, at 6-7.

4

w

4

>

45 Federal Enforcement Institutions Trans. at 94 (Nannes) (the resolution should be “accomplished by the
antitrust agencies”); id. at 121 (Sohn) (the agencies should be “given deference” by Congress in allo-
cating industries); id. at 110 (Sims) (agencies should receive “considerable deference” in making
industry allocations).

4

o

Federal Enforcement Institutions Trans. at 87 (Muris) (stating that having industry allocation was “the
heart of the agreement”); id. at 88 (Sims); id. at 90, 93 (Sohn) (stating that the allocation agreement
was “all the difference” and that any other approach would be a “distinct second best”).

4

bl

See Federal Enforcement Institutions Trans. at 93 (Sohn); Business Roundtable Comments, at 22.

48 See Business Roundtable Comments, at 22; Muris Statement, at 6 (stating that “agencies waste pre-
cious enforcement resources contesting the right to examine specific matters and in conducting inves-
tigations in marginal matters for the purpose of using the experience gained to assert claims to other
cases in the future”); Nannes Statement, at 2-3.

4

©

Anecdotal experience suggests that many recent clearance disputes were prolonged unnecessarily in
debates over whether a particular clearance resolution would be a “precedent” in clearance disputes
regarding future mergers in the same industry. See Deborah Platt Majoras, Deputy Ass’t Att'y Gen.,
Antitrust Div., Dep’t of Justice, Houston, We Have a Competitive Problem: How Can We Remedy It?,
Remarks Before the Houston Bar Ass’n, Antitrust and Trade Regulation Sec. (Apr. 17, 2002) (clearance
disputes sometimes arise due to one “agency’s concern that granting clearance to the other agency would
permit the other agency to gain expertise, and, perhaps, ‘capture’ that industry”).

5

o

See id. at 131 (Sims) (the agencies should adopt the 2002 Clearance Agreement allocation with mini-
mal change rather than “open[ing] up” those arguments); id. at 133 (Muris) (while some changes in the
allocation may be needed, “starting over again would be a heroic task”). But see id. at 121 (Sohn) (advis-
ing the Commission not to recommend that the agencies simply adopt the specific allocation in the 2002
Clearance Agreement).

51 |d. at 102 (Sims) (arguing that “it doesn’t make all that much difference which agency” reviews a par-
ticular merger); id. at 102 (Sohn) (same); id. at 103 (Muris).

5

)

See Federal Enforcement Trans. at 113 (Muris) (“You need a way to break ties . . . ."); Federal Enforcement
Trans. at 111-12 (Sims).

53 2002 Clearance Agreement, 9 25-29.

5

S

See id. § 27 (providing 48 hours for decision by arbitrator).

5

o

See Federal Enforcement Trans. at 111 (Sims) (arguing that an arbitrator-based system is best, since
others, such as the coin flip, “can be gamed in various ways”); ABA Comments re Dual Federal Merger
Enforcement, at 14 (describing drawbacks with “random assignment” tiebreaker systems).

5

o

See Barnett/Majoras Trans. at 54 (Majoras) (recounting expressions of concern from the Chairman of
the Commerce Committee during her confirmation hearing and explaining the need for this Commission’s
help on clearance reform “as a practical and political matter”).

57 See Muris Statement, at 19 (due to congressional opposition to the 2002 Clearance Agreement, “the
agencies likely will feel it necessary to consult Congress before any global resolution regarding clear-
ance”); Barnett/Majoras Trans. at 54 (Majoras).

58 Dep’t of Justice & Federal Trade Comm’n, FTC/DOJ Announcement of Expedited Clearance Procedure,
(Mar. 23, 1995), in ABA, MERGER REVIEW PROCESS, at Appendix 18.
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See ABA Comments re Dual Federal Merger Enforcement, at 14.

See ABA, MeRGER REviEw ProcEess, at 22-30 (describing the agencies’ investigative authority and the
processes they follow in conducting HSR Act pre-merger investigations).

15 U.S.C. § 25 (DOJ); 15 U.S.C. § 53(b) (FTC); see ABA, MERGER REVIEwW PRrRoOCESS, at 30-31.

See Sohn Statement, at 7, 11 (losing a preliminary injunction hearing is generally final for the parties,
since “it is a rare seller whose business can withstand the destabilizing effect of a year or more of uncer-
tainty” regarding the transaction); Sims Statement, at 7 (stating that “the entry of a preliminary injunc-
tion is fatal to the deal”).

See Sohn Statement, at 7 (losing a preliminary injunction hearing is generally final for the agencies, since
they are generally unable to obtain effective relief post-consummation).

See Federal Enforcement Institutions Trans. at 31-32 (Conrath); Craig Conrath, Statement at AMC
Federal Enforcement Institutions Hearing, at 3 (Nov. 3, 2005) [hereinafter Conrath Statement] (the DOJ
“agrees, pursuant to Rule 65(a)(2), to a consolidated proceeding combining the preliminary injunction
hearing with the trial on the merits” when a reasonable schedule can be reached); Sohn Statement, at
13 (the DOJ “regularly agrees at the outset of a judicial proceeding to consolidate”). Fed. Rule Civ. Proc.
65(a)(2) provides, in part, that “before or after the commencement of the hearing of an application for
a preliminary injunction, the court may order the trial of the action on the merits to be advanced and con-
solidated with the hearing of the application.”

Section 13(b) specifies that “in proper cases the Commission may seek, and after proper proof, the court
may issue, a permanent injunction.” 15 U.S.C. § 53(b).

The FTC has recently sought permanent injunctive relieve under Section 13(b) to enjoin anticompetitive,
non-merger conduct violating Section 5 of the FTC Act. See, e.g., Complaint for Injunctive and Other
Equitable Relief, FTC v. Warner Chilcott Holdings Co., No. 1:05-CV-02179, 2005 WL 3439585, { 68,
(D.D.C. Nov. 7, 2005).

See PIl. FTC’s Mem. in Opp’n to Defs.” Mot. Seeking Consolidation of Prelim. & Permanent Injs., FTC v.
Arch Coal, Inc., Case No. 1:04-CV-00534, at 3, 4 (Apr. 22, 2004) (arguing against consolidation).

Sohn Statement, at 14 (“Because the preliminary injunction is aimed at preserving the status quo pend-
ing a trial before an FTC Administrative Law Judge, the opportunity provided by Rule 65 to consolidate
a hearing on the application for preliminary relief with a trial on the merits is unavailable.”).

See United States v. Oracle Corp., 331 F. Supp. 2d 1098, 1109 (N.D. Cal. 2004).

Sohn Statement, at 13-14. As discussed below, the FTC or the DOJ need not make the traditional show-
ing of irreparable injury in order to obtain a preliminary injunction to enjoin a merger, but rather must
make a sufficient showing of likelihood of success on the merits. See United States v. Siemens Corp.,
621 F.2d 499, 506 (2d Cir. 1980); 15 U.S.C. § 53(b). See generally ANTITRUST LAw DEVELOPMENTS, at
408-10.

Although the FTC’s approach also permits the agency to seek administrative litigation if it obtains a pre-
liminary injunction in court, in nearly all cases the merging parties moot further action by abandoning
the transaction.

Federal Trade Comm’n, Administrative Litigation Following the Denial of a Preliminary Injunction: Policy
Statement, 60 Fed. Reg. 39,741 (Aug. 3, 1995) [hereinafter FTC Administrative Litigation Policy
Statement].

American Bar Association, Public Comments Submitted to AMC Regarding Merger Enforcement Standards,
at 1 (Oct. 28, 2005) [hereinafter ABA Comments re Merger Enforcement Standards]; Sohn Statement,
at 8.

See ABA Comments re Merger Enforcement Standards, at 4.
Sohn Statement, at 13-14; see also Oracle, 331 F. Supp. 2d at 1109.
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See Oracle, 331 F. Supp. 2d at 1109 (in consolidated proceeding, “[p]llaintiffs have the burden of prov-
ing a violation of Section 7 by a preponderance of the evidence”); Sohn Statement, at 13 (consolida-
tion puts the “enforcer to its ultimate burden of proof” before their deal is lost).

See, e.g., Federal Enforcement Institutions Trans. at 28-29 (Sohn) (describing differences in applicable
standards between DOJ consolidated proceedings and FTC preliminary injunction proceedings).

The American Bar Association, Section of Antitrust Law (ABA Antitrust Section) reported that it had “not
found any example” in which the DOJ sought a permanent injunction after failing to obtain a preliminary
injunction under Section 7. ABA Comments re Merger Enforcement Standards, at 5.

The FTC identifies only one instance in “modern history” in which the FTC used this authority. Barnett/
Majoras Trans. at 50-51 (Majoras) (identifying the R.R. Donnelley case); see FTC Press Release, Federal
Trade Commission Dismisses Case Against R.R. Donnelley over Acquisition of Meredith/Burda (Aug. 4,
1995) (stating that the FTC failed to obtain a preliminary injunction, issued a Part Ill complaint, but
ultimately overturned the ALJ’s decision requiring divestitures), available at: http://www.ftc.gov/opa/
1995/08/donnelly.htm.

FTC, Administrative Litigation Policy Statement (explaining that “it would not be in the public interest to
forego an administrative trial solely because a preliminary injunction has been denied” and that it will
make decisions on a “case-by-case” basis); cf. William Blumenthal, Statement at AMC Federal
Enforcement Institutions Hearing, at 4 (Nov. 3, 2005) [hereinafter Blumenthal Statement] (stating that
the FTC has restrained itself appropriately through promulgating and implementing the 1995 policy state-
ment).

Compare FTC v. Arch Coal, Inc., 329 F. Supp. 2d 109 (D.D.C. 2004) (order denying motion for prelimi-
nary injunction in August 2004), appeal dismissed, 2004 WL 2066879 (D.C. Cir. 2004) (ordering volun-
tary dismissal of FTC appeal in Sept. 2004) with Statement of the Commission, In re Arch Coal, Inc.,
FTC File No. 031-0191 (June 13, 2005) (reporting 4-1 vote in June 2005 not to pursue further admin-
istrative litigation in the Arch Coal matter); see Order Granting Motion to Dismiss, In re Butterworth Health
Corp., FTC Docket No. 9283 (Sept. 25, 1997) (dismissing administrative complaint one year after pre-
liminary injunction was denied and several months after denial was affirmed on appeal); see also ABA
Comments re Merger Enforcement Standards, at 9 n.35.

Section 13(b) specifies that “in proper cases the Commission may seek, and after proper proof, the court
may issue, a permanent injunction.” 15 U.S.C. § 53(b).

Federal Enforcement Institutions Trans. at 31-33 (Conrath) (pointing out that the government has a heavy
burden and that key elements like expert reports require time).

See id. at 31-32 (Conrath); Sohn Statement, at 13.
See ABA Comments re Dual Federal Merger Enforcement, at 8-9.

If the FTC does not consolidate the proceedings for preliminary and permanent relief, it would have to
seek any necessary permanent relief in federal court.

See AAI Comments re Enforcement Institutions, at 2 (stating that administrative litigation provides a forum
in which facts can be more fully developed than in an injunction proceeding); Blumenthal Statement, at
3-4; Federal Enforcement Institutions Trans. at 8 (Blumenthal).

Statement of Commission, In re Arch Coal, FTC File No. 031-0191, at 8 (June 13, 2005) (“The benefits
of administrative litigation can be reduced greatly when the large majority of the relevant evidence already
has been presented . . . at the preliminary injunction hearing.”).

See Initial Decision, In re Evanston Northwestern Healthcare Corp., FTC Docket No. 9315, at 1-2 (Oct.
20, 2005) (appeal pending before FTC).

ABA Comments re Merger Enforcement Standards, at 3 (stating that the Section 13(b) standard is “more
lenient” than the DOJ standard); Sohn Statement, at 10 (“[M]any practitioners believe the FTC is accord-
ed more deference than the Antitrust Division at the preliminary injunction stage.”); Sims Statement, at
6. But see Federal Enforcement Institutions Trans. at 57-58 (Blumenthal) (stating that the perception

149
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continually changes, and that it is not invariably the case that people would rather be before the DOJ).

91 Sims Statement, at 6 (“most private practitioners today advise their clients that the FTC may have a
greater legal ability to block a merger,” and that FTC staff is “likely to be slightly more aggressive” since
some FTC Commissioners believe the required showing is lower); Sohn Statement, at 10-11; ABA
Comments re Merger Enforcement Standards, at 3 (stating that the Section 13(b) standard is “more
lenient” than the DOJ standard). But see Barnett/Majoras Trans. at 49-50 (Majoras) (the courts are
“treating the [preliminary injunction] hearing more like a trial on the merits” because granting the pre-
liminary injunction “likely will block the deal”); Federal Enforcement Institutions Trans. at 33 (Conrath)
(courts focus on merits considerations rather than the legal standard); Blumenthal Statement, at 4-6
(arguing that the standard applied to the FTC “is not meaningfully different from that applied by the courts
to DOJ” and that both are subject to a “public interest” test).

9.

N

See ABA Comments re Merger Enforcement Standards, at 4.

93 15 U.S.C. § 53(b); see ANTITRUST LAw DEVELOPMENTS, at 409. Courts have recognized that, in adopting
this standard, “Congress intended this standard to depart from what it regarded as the then-tradition-
al equity standard.” FTC v. H.J. Heinz Co., 246 F.3d 708, 714 (D.C. Cir. 2001). The FTC’s role as the “ulti-
mate decision maker” regarding permanent relief has been cited as justification for applying a lesser
standard. See ABA Comments re Merger Enforcement Standards, at 4; ANTITRUST LAw DEVELOPMENTS, at
409-10.

94 Heinz, 246 F.3d at 714-15; see also FTC v. Libbey, Inc., 211 F. Supp. 2d 34, 44 (D.D.C. 2002); FTC v.
Tenet Health Care Corp., 186 F.3d 1045, 1051 (8th Cir. 1999); Arch Coal, 329 F. Supp. 2d at 116; FTC
v. Staples, Inc., 970 F. Supp. 1066, 1071 (D.D.C. 1997). However, a showing of a “fair or tenable chance
of success on the merits” will not suffice. Tenet Health Care, 186 F.3d at 1051. See generally ANTITRUST
Law DEVELOPMENTS, at 409 (describing standard).

United States v. Siemens Corp., 621 F.2d 499, 506 (2d Cir. 1980) (holding that “once the Government
demonstrates a reasonable probability that [Section] 7 has been violated, irreparable harm to the pub-
lic should be presumed”); see Conrath Statement, at 5-6; Federal Enforcement Institutions Trans. at 9-10
(Conrath); Sohn Statement, at 9-10. See generally ANTITRUST LAwW DEVELOPMENTS, at 408.

Siemens, 621 F.2d at 505.

9

o

9

o

9

X

See Sims Statement, at 6-7 (arguing that the applicable preliminary injunction standards should be the
same, especially since the preliminary injunction is fatal to the deal).

98 See id. at 7-8 (emphasizing that agency should be able to establish reasonable likelihood of success
after second request and judicial discovery).
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Chapter I1.B
The Hart-Scott-Rodino Act
Pre-Merger Review Process

1. INTRODUCTION

The passage of the Hart-Scott-Rodino Antitrust Improvements Act of 1976 (HSR Act) marked
one of the most significant changes to federal merger enforcement since enactment of the
Clayton Act in 1914.* Before enactment of the HSR Act, it was more difficult for the agen-
cies to investigate and challenge mergers before they had been consummated. Even when
these lawsuits were successful, it was difficult to fashion relief that was effective in elimi-
nating the anticompetitive effects that resulted from the merger. Effective relief proved espe-
cially challenging in cases brought after the merger had been consummated, because in
most instances it would require recreating a company, or significant parts of one, to replace
the competitor that the merger had eliminated.

Under the HSR Act, parties to mergers subject to the Act must file a notification form with
the Federal Trade Commission (FTC) and the Antitrust Division of the Department of Justice
(DOJ). The parties may not complete their transaction until the expiration of a thirty-day
waiting period, which permits the FTC or the DOJ to investigate whether the transaction may
substantially lessen competition in violation of Section 7 of the Clayton Act.? The investi-
gating agency may extend the waiting period in order to conduct a more detailed investiga-
tion by issuing a request for additional information, commonly called a “second request.”
The second request requires the parties to supply detailed information regarding the trans-
action and its possible competitive effects. The parties must also observe a second thirty-
day waiting period after fulfilling this request, during which the agency must decide whether
to challenge the transaction in court.®

Under this system, the agencies are able to challenge mergers before they are consum-
mated, and seek injunctions blocking the merger, partial divestitures that would adequate-
ly address the competitive concerns, or other appropriate relief. Since Fiscal Year 2001
(FY2001), the FTC and the DOJ have blocked or obtained relief in nearly 165 mergers that
they concluded would harm competition and consumers, or approximately 1.8 percent of all
transactions notified pursuant to the HSR Act during that period.*

Although the HSR Act is widely recognized as having made merger enforcement far more
effective, some concern has been expressed over costs it imposes. First, some believe that
the second request process has become unduly expensive and burdensome, both in the cost
of providing requested information and in the length of time for resolution. Second, some
believe that the HSR reporting requirements cover a significant number of transactions that
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pose no competitive problems, imposing unnecessary costs, including preparing the filing,
filing fees, and a thirty-day delay in completing the transaction.

Both the coverage and cost of complying with the HSR Act have grown beyond that orig-
inally expected by Congress. The reach of the Act was limited in recognition that, if its require-
ments “were imposed on every merger, the resulting added reporting burdens might more
than offset” the enforcement benefits.® At the time the Act was passed, Congress expect-
ed that only about 150 very large transactions would be reported each year.® Instead, there
have been nearly 1000 filings annually since the program began, reaching a high of 4749
in 2000.” Congress’s recent changes to the filing thresholds, partially adjusting for inflation
since 1976, reduced the number of notifications by approximately 50 percent.® Many of the
transactions notified are quickly assessed as not likely to lessen competition substantial-
ly. For example, in FY2006, of the 1746 transactions notified, the government granted early
terminations for 1098 (62.9 percent), extensively investigated only 45 (2.6 percent), and
ultimately brought only 29 HSR Act enforcement actions (1.7 percent).® This broad cover-
age, however, ensures that the agencies are aware of nearly every transaction that has the
potential to cause competitive harm.

Congress also assumed that the burden and cost of supplying documents and informa-
tion in response to second requests would be modest and not time-consuming, as the
responsive information would largely be contained in materials that the parties had already
assembled.*® Since 1976, however, merger analysis has become more complex, as the agen-
cies have moved away from concentration thresholds in favor of a more flexible analysis that
aims toward greater accuracy. As a result, today a second request can impose sizable bur-
dens, including expenditures of several million dollars for attorneys’ fees and production of
tens of millions of pages of documents and tens of gigabytes of electronic data. One esti-
mate places the current cost of responding to a second request investigation at between
$5 million and $10 million.** The time needed for review of a transaction and receipt of
approval from the agency now can be six months or longer.*? The agencies maintain that they
need this time and volume of information to accurately assess a merger’s likely effects; oth-
ers are skeptical.

Since 1990, acquiring parties must pay filing fees in connection with their notification.
These fees, which range up to $280,000 for the largest transactions, supply a substantial
part of the funding for the FTC and the Antitrust Division of the Department of Justice. Since
1996, at least 79 percent of the Antitrust Division’s budget has been funded with filing
fee revenue; for FY2000-FY2003, filing fee revenue fully funded the Antitrust Division’s
budget.*®* Between 32 and 59 percent of the FTC’s appropriations, which also support its
consumer protection mission, have come from filing fees each year since FY2001.**

The United States is one of approximately seventy jurisdictions, including the European
Union and Canada, with a merger review system.*®> Most of these jurisdictions also require
parties to notify transactions and observe waiting periods before closing to provide enforcers
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an opportunity to challenge the proposed merger before consummation.*® Each jurisdiction
that requires a filing imposes costs on a proposed transaction. Nonetheless, a recent broad
survey concluded that the external costs to the merging parties subject to a second request
investigation in the United States (including payments for attorneys, economists, and doc-
ument production) were at least double that of any other jurisdiction.’

In light of the concerns about the burdens imposed by the HSR Act, the Commission stud-
ied the HSR Act pre-merger notification system as a whole, paying specific attention to pre-
merger filing requirements, the second request process employed by the FTC and the DOJ,
the costs the current system imposes, and the benefits of more effective merger enforce-
ment that the HSR Act brings.

Based on its study of the issues, the Commission makes the following recommendations.

27. No changes are recommended to the initial filing requirements under the
Hart-Scott-Rodino Act.”

28. Congress should de-link funding for the Federal Trade Commission and the
Antitrust Division of the Department of Justice from Hart-Scott-Rodino Act
filing fee revenues.t

29. The Federal Trade Commission and the Antitrust Division of the Department
of Justice should continue to pursue reforms of the Hart-Scott-Rodino Act
merger review process to reduce the burdens imposed on merging parties
by second requests.

30. The Federal Trade Commission and the Antitrust Division of the Department of
Justice should systematically collect and record information regarding the costs
and burdens imposed on merging parties by the Hart-Scott-Rodino Act process,
to improve the ability of the agencies to identify ways to reduce those costs
and burdens and enable Congress to perform appropriate oversight regarding
enforcement of the Hart-Scott-Rodino Act.

* Commissioners Garza, Kempf, and Warden do not join this recommendation.

T Commissioners Carlton and Jacobson do not join this recommendation.
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31. The agencies should evaluate and consider implementing several specific reforms
to the second request process.

31a. The agencies should adopt tiered limits on the number of custodians whose
files must be searched pursuant to a second request.”

31b. The agencies should in all cases inform the merging parties of the
competitive concerns that led to a second request.t

31c. To enable merging companies to understand the bases for and respond
to any agency concern, the agencies should inform the parties of the
theoretical and empirical bases for the agencies’ economic analysis
and facilitate dialogue including the agency economists.

31d. The agencies should reduce the burden of translating foreign-language
documents.

31e. The agencies should reduce the burden of requests for data not kept in
the normal course of business by the parties.

* Commissioners Burchfield, Carlton, and Garza do not join this recommendation.

T Commissioners Burchfield, Cannon, Carlton, Litvack, and Yarowsky do not join this recommendation.
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2. BACKGROUND

A. The Purpose and Mechanics of the Hart-Scott-Rodino Act

Prior to enactment of the HSR Act, the U.S. government had limited ability to stop an anti-
competitive merger. To the extent the government had notice of a transaction, it had limit-
ed practical ability to obtain sufficient information to challenge it prior to its consummation.*®
Post-merger challenges, moreover, could take years—five to six on average.*® As a result,
even where the government ultimately prevailed, it was often unable to obtain effective
relief.2° It could neither fully compensate society for the interim loss of competition, nor fully
restore a competitive market structure, particularly if the companies had already integrat-
ed their productive assets, or “scrambled the eggs.”?*

Congress addressed these issues by enacting the HSR Act. The stated purpose of the
Act was “to provide advance notification to the antitrust authorities of very large mergers
prior to their consummation, and to improve procedures to facilitate enjoining illegal merg-
ers before they [were] consummated.”?? Under the HSR Act, before consummating certain
mergers and acquisitions, parties must file a notification with both the DOJ and the FTC.%

The HSR Act applies to transactions that exceed certain size-of-company and size-of-trans-
action thresholds and that have a significant nexus to U.S. commerce.?* Currently, to be sub-
ject to the HSR Act, one of the acquired or acquiring persons must have at least $119.6
million in annual net sales or total assets, and the other must have at least $12 million in
annual net sales or total assets.?® The value of the transaction must be greater than $59.8
million.2® The acquiring person must pay a filing fee, which depends on the value of the trans-
action and ranges from $45,000 to $280,000.27 All filing thresholds are adjusted annual-
ly in accordance with changes in the Gross National Product (GNP).2®

The HSR Act filing provides certain basic information about the transaction and the com-
panies (for example, their affiliates, major shareholders, revenues, and the industries and
geographic areas in which the operate, by North American Industry Classification System
code (NAICS codes)), and includes documents prepared by or for directors or board-appoint-
ed officers of the companies in connection with the transaction that address competitive
issues.?® The parties are not required to provide any additional information about the extent
to which they do or do not compete or the transaction’s potential impact on competition.

After filing, the parties must observe a thirty-day waiting period (fifteen days for cash ten-
der offers) to allow the government time to make an initial determination as to whether to
allow the transaction to proceed or to conduct a more extensive investigation.® The initial
thirty-day waiting period may be terminated early if the parties so request and the govern-
ment determines there are no material competitive issues, or may simply be allowed to
expire.®! In either case, the parties may then close their transaction. Alternatively, the gov-
ernment can extend the waiting period by issuing a request for additional information,
which has come to be called a “second request.” 22 If a second request is issued, the par-
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ties may not close their transaction until thirty days (ten days for cash tender offers) after
they both have “substantially complied” with the second request.2® During that second thir-
ty-day period the government must decide whether to allow the transaction to close, seek
to block it in court, or negotiate to place conditions on it that resolve competitive concerns.

B. Actual Practice

For the vast majority of transactions, the agencies grant early termination of the initial thir-
ty-day waiting period or simply permit the waiting period to expire without conducting any for-
mal investigation. For example, of the 1746 transactions notified in FY2006, 62.9 percent
received early termination.®* Only 2.6 percent of these transaction received second
requests.®® As Table A shows, these figures have been consistent from year to year.

Table A: HSR Act Enforcement Activity

2001 2002 2003 2004 2005 2006

Transactions Reported 2237 1142 968 1377 1610 1746

Clearance not Sought or Investigation

Closed During Initial Waiting Period 2167 1093 933 1342 1560 1702
Early Termination Granted 1603 793 606 943 997 1098
Second Request Issued 70 49 35 35 50 45
HSR Act Merger Enforcement Actions 42 28 33 17 16 29
Non-HSR Act Merger Enforcement Actions 13 5 3 5 2 3

Notes: HSR Act Merger Enforcement Actions: Enforcement actions are reported by the fiscal year in which
the action was brought, regardless of when the investigation that led to the action was opened. FTC
enforcement actions include Part Il consents made public for comment, FTC authorization to file motions
for preliminary or permanent injunction, FTC issuance of Part Il complaints, and transactions that were aban-
doned or withdrawn for antitrust concerns that arose during the course of investigations. DOJ enforcement
actions include complaints filed (whether litigated or settled), transactions that were abandoned or subject
to a fix-it-first remedy, and certain bank divestitures pursuant to regulatory orders. Figures do not include
merger enforcement actions in which the court found in favor of defendants (1 in 2002; 2 in 2004).

Non-HSR Merger Enforcement Actions: Both the DOJ and the FTC also bring enforcement actions challeng-
ing mergers that are not reportable under the HSR Act. For example, the DOJ has brought enforcement
actions in banking mergers that are not reportable. Both agencies have brought actions in mergers that were
below the reporting thresholds.

Source: FTC/DOJ Data Submission, at chart D.*°

If one of the agencies decides that the transaction may raise material competitive con-
cerns, it seeks clearance from the other agency to investigate.® In that event, the agency
may request that the parties voluntarily provide additional information. The only way under
the HSR Act that the government can prevent the parties from closing their transaction after
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thirty days is to issue a “second request.”®” However, in order to provide the government with
additional time for investigation without the issuance of a second request, an informal prac-
tice has developed by which parties voluntarily withdraw their HSR filing and re-file it to start
another thirty-day waiting period.® (Withdrawing does not guarantee that a second request
will not issue.) Although the Commission understands from anecdotal evidence that increas-
ing use has been made of this “pull and re-file” strategy to extend the initial thirty-day wait-
ing period,®*® neither the FTC nor the DOJ has systematically tracked the number of trans-
actions for which this has been done.

Issuing a second request enables the government to conduct a further examination of
the competitive effects of a proposed transaction based on information and documents pro-
vided by the merging parties, their competitors, and customers. In addition to seeking the
voluntary provision of information by competitors and customers, the agencies have the abil-
ity to compel information through the use of a subpoena or civil investigative demand. The
agencies also have the ability to compel testimony from the merging parties and others
through depositions (in the case of the DOJ) or investigational hearings (in the case of the
FTC).** In this sense, the second request process resembles discovery in civil litigation,
although it is not supervised by a court or governed by the Federal Rules of Civil Procedure.

The parties may not close their transaction until they both have substantially complied
with the second request.*? An officer of each company is required to certify substantial com-
pliance.*® If the government disputes substantial compliance, it has the option to go to court
to enjoin the transaction until substantial compliance has been achieved.** In the history
of the HSR Act, there have been only three occasions on which the FTC voted to authorize
the filing of a complaint and motion seeking such an injunction.*® Otherwise, the parties and
government generally informally resolve their differences. The 2000 HSR Amendments, dis-
cussed below, required the FTC and the DOJ to establish formal internal processes for resolv-
ing such disputes, which they have adopted.*¢

If the agency determines that the effect of the transaction may be substantially to lessen
competition, the agency can challenge the transaction in court.*” Before seeking an injunc-
tion in court, however, the investigating agency may negotiate with the merging parties to
reach a consent decree that obligates the merging parties to divest assets or agree to other
relief that resolves the agency’s concerns about the merger’s competitive effects.

C. Recent Reforms by Congress and the Agencies

In 2000 Congress enacted the 21st Century Acquisition Reform and Improvement Act
(2000 HSR Amendments) to address concerns about the growing scope and burden of the
HSR Act.*® These amendments had two principal components.

First, the 2000 HSR Amendments substantially increased the size-of-transaction filing
threshold, from $15 million to $50 million. This amendment had the effect of reducing the
number of transactions for which filings were required by about half.*® The amendments also
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provided that all thresholds would be adjusted annually for changes in Gross National Prod-
uct (GNP) beginning in 2005.%°

Second, the 2000 HSR Amendments made several changes regarding the second-request
process. One significant change required the agencies to designate a senior official to hear
appeals from merging parties regarding the burden of second requests.®* The amendments
also directed both agencies to conduct one-time internal reviews of the HSR Act process,
“implement reforms . . . in order to eliminate unnecessary burden, remove costly duplica-
tion, and eliminate undue delay,” and report back to Congress within 180 days.5? Both the
FTC and the DOJ reported to Congress in 2001, describing their reviews of the second
request process and reforms they implemented.53

Both the FTC and the DOJ have continued to reform their pre-merger review processes.
Each announced further reforms in 2006.°*

3. RECOMMENDATIONS AND FINDINGS

Overall, the existing pre-merger review system under the HSR Act is achieving its intended
objectives of providing a more effective means for challenging mergers raising competitive
concerns before their consummation and protecting consumers from anticompetitive
effects.>® Although efforts must continue to reduce the cost and burden the system impos-
es on merging parties, there is no need for comprehensive reform.®®

The costs the HSR Act imposes are not insignificant; while very small relative to the total
value of the transactions reviewed, their magnitude remains of concern to many. First, the
current notification system imposes costs—filing fees and a thirty-day waiting period—on
a large number of merging parties whose transactions do not pose competitive problems.
Second, the second-request process imposes very large, and in some cases unnecessary,
burdens on parties to provide information to the agencies.

Effective prevention of anticompetitive mergers is an important policy objective.
Nonetheless, mergers are often beneficial to consumers and businesses, offering procom-
petitive efficiencies that will benefit both.5” Imposing unnecessary burdens on such transac-
tions wastes resources and may, in the extreme case, inhibit beneficial conduct. The pre-merg-
er review process should aim to strike a balance that enables effective merger enforcement
while avoiding the imposition of excessive costs on the parties and the economy.

Based on its assessment of the operation of the HSR pre-merger review system, the
Commission does not recommend systemic change or major modifications. Although the sys-
tem is not perfect, alternative approaches do not appear to be more suitable and would
impose their own sets of costs. For example, the Commission does not recommend adop-
tion of a markedly different approach, such as that used in the European Union or Canada.%®
Indeed, there was minimal call for the Commission to recommend such alternatives.®®
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Rather, comments generally focused on reducing the burdens imposed by making modifi-
cations to the current process.

The Commission considered a variety of possible reforms to the current HSR system.
First, the Commission considered changes to the initial filing process. As explained below,
the Commission does not recommend any changes to the filing thresholds. The Commission
does recommend that agency funding no longer be linked to filing fees. Second, the
Commission considered numerous possible reforms to the second request process. Overall,
it concludes that the second request process can impose sizable burdens on merging par-
ties in terms of expense and delay that should be reduced wherever possible. It commends
the agencies for the various reforms they have adopted to reduce second request burdens,
and urges them to take steps to reduce those burdens further as well as implement mech-
anisms to measure burdens and track progress. The Commission recommends several spe-
cific reforms for the agencies to evaluate and, if appropriate, refine and implement.®°

A. Pre-Merger Filing Requirements

27. No changes are recommended to the initial filing requirements under the
Hart-Scott-Rodino Act.”

Although the number of transactions reviewed has increased over time (largely due to
the fact that the dollar thresholds remained constant while the dollar value of merger activ-
ity increased markedly),®! the increase in the filing thresholds in 2000 significantly reduced
the number of covered transactions.®? If the $50 million size-of-transaction threshold had
been in place for FY2000 (the last full year under the original thresholds), only 2502 trans-
actions would have been reported in that year, rather than the 4749 actually notified, rep-
resenting a decrease of 47 percent.®® The 2000 HSR Amendments thus significantly
addressed concerns that the HSR Act thresholds were “too low and capture[d] too many
lawful transactions.”®*

Even with this significant reduction in coverage, and annual adjustments to accommodate
GNP growth, it is clear that the vast majority of transactions reported raise no competitive
issues.®® This is particularly true for smaller transactions, which are less likely to be sub-
ject to challenge, or even extensive review, than transactions with large dollar values. Over
the past five years, as Table B shows, the FTC or the DOJ issued a second request in 1.3

* Commissioners Garza, Kempf, and Warden do not join this recommendation. They believe that the filing
thresholds should be increased in light of the significant number of transactions at the lower end of the
thresholds that receive early termination and the few such transactions that either receive a second
request or are subject to an enforcement action by the agencies.
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percent of transactions valued between $50 million and $100 million, as compared with
11.1 percent of transactions over $1 billion. Similarly, they brought enforcement actions in
less than 1 percent of mergers valued below $100 million, but 7.7 percent of mergers worth
over $1 billion. Nevertheless, small transactions regularly account for a fair percentage of
investigative activity. Between FY2002 and FY2006, 31 of the 214 second requests issued
by the agencies (14.5 percent) were related to mergers valued between $50 million and
$100 million.s®

Table B: Second Requests and Enforcement Actions by Size of Transaction
FY2002-2006

Second Requests Enforcement Actions
Transaction Size Number Percent Number Percent
$50M-$100M 31 1.3% 14 0.4%
$100M-$150M 20 1.9% 12 1.1%
$150M-$200M 19 2.9% 9 1.4%
$200M-$300M 19 2.4% 10 1.3%
$300M-$500M 18 2.4% 14 1.9%
$500M-$1000M 37 6.4% 22 3.8%
Over $1000M 70 11.1% 49 7.7%
Total 214 3.1% 130 1.9%

Notes: “Enforcement actions” are defined in same manner as described in Table A, and do not include
enforcement actions brought against mergers that were not reportable under the HSR Act.

“Percent” is the percentage of all transactions notified within each size range that resulted in a second
request or an enforcement action.

Source: FTC/DOJ Data Submission, charts E1-E3.

The FTC’s and the DOJ’s enforcement efforts suggest that relatively small transactions
can pose competitive problems, and that the pre-merger filing requirements facilitate review
of these transactions. The recent adjustments to the thresholds adopted by Congress in
2000 reduced the number of filings considerably, and the evidence has not persuaded the
Commission that further increases are currently warranted.®” The Commission believes
that the provisions for regular adjustments to the thresholds for increases in GNP should
remain in place.

Although no change to the thresholds is currently recommended, Congress should con-
tinue to monitor the operation of the system, and periodically reevaluate whether it should
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adjust the size-of-transaction threshold to ensure that the number of smaller transactions
actually reviewed and challenged by the agencies justifies the filing burdens imposed on
those transactions.

28. Congress should de-link funding for the Federal Trade Commission and the
Antitrust Division of the Department of Justice from Hart-Scott-Rodino Act
filing fee revenues.”

Revenues the antitrust agencies receive from HSR Act filing fees are evenly divided and
credited to the appropriations for the Antitrust Division of the DOJ and the FTC.%8 As a result,
filing fees significantly reduce the amounts that Congress appropriates from general rev-
enues to fund the agencies’ enforcement programs.® Indeed, in some recent years, the
Antitrust Division has been funded entirely from filing-fee revenue.’ Prior to FY 1990, there
were no filing fees; Congress instituted a $20,000 filing fee in 1990 and began to fund both
agencies’ operations in part with the fee receipts. Congress increased the filing fees in the
2000 HSR Amendments, with fees ranging from $45,000 to $280,000, depending on the
size of the transaction.”™ Congress enacted this increase largely to offset the reduction in
fee receipts resulting from increasing the size-of-transaction threshold and thereby preserve
agency funding.

The agencies should be funded fully from general revenues, and should not have their fund-
ing linked to HSR filing fees.” The existing linkage has at least the potential to expose fund-
ing of other agency enforcement efforts—including criminal and civil non-merger efforts—to
the risk that merger activity (and therefore filing fee revenues) will fall.” Furthermore, merg-
ing parties should not have to shoulder the burden of paying a large portion of the cost of
antitrust enforcement generally.” Indeed, the fees Congress has imposed effectively tax merg-
ers, the vast majority of which are procompetitive or competitively neutral.”® Other countries
may follow this example and use fees to finance various activities.”” Moreover, because a large
majority of filings impose negligible review costs on the agencies, filing fees do not accurately
reflect the burden imposed on the government by a given filing."®

* Commissioners Carlton and Jacobson do not join this recommendation.

Commissioner Carlton believes that filing fees are equivalent to a user fee that is appropriately linked
to agency funding.

Commissioner Jacobson believes that funding from HSR Act filing fees lessens the politics associated
with funding the nation’s antitrust function. Without the significant revenues from HSR filing fees, the
agencies will be increasingly vulnerable to political pressures to appease various constituencies to ensure
they get the funds they need.
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This recommendation is not a call for reduced antitrust enforcement or reduced funding
for the antitrust agencies. The Commission recognizes the importance of antitrust enforce-
ment to promoting consumer welfare, efficiency, and innovation. It urges Congress to fund
the antitrust agencies solely from general revenues.’

B. The Second Request Process

29. The Federal Trade Commission and the Antitrust Division of the Department
of Justice should continue to pursue reforms of the Hart-Scott-Rodino Act
merger review process to reduce the burdens imposed on merging parties
by second requests.

A second request is the principal formal mechanism through which the agencies can
obtain the information they need to perform a detailed assessment of a proposed merger’s
likely impact on competition. The second request process must provide the agencies with
sufficient information in a timely fashion to enable them to determine whether to challenge
an anticompetitive merger in court. The challenge facing the agencies is implementing an
approach that strikes an appropriate balance between the likely benefit of requested infor-
mation to their review and the cost it will impose on the merging parties. While additional
information may potentially be helpful to an investigation, requests should be limited to avoid
situations in which “the cost of supplying much of the information . . . is disproportionate
to its probative value.”®

The second request process can impose immense burdens on parties, both in terms of
delaying transactions and forcing parties to expend significant resources to supply request-
ed information. Indeed, commenters and witnesses uniformly expressed concern over the
excessive cost and delay associated with the second request process.® The American Bar
Association Section of Antitrust Law (ABA Antitrust Section) reported a “consensus in the
private bar that second requests are unduly burdensome.”®2 Furthermore, the 2000 Report
of the International Competition Policy Advisory Committee (ICPAC) observed that “[m]any
business groups and practitioners . . . perceive the second request process to be ‘unduly
burdensome.’”® Agency witnesses agreed as well that decreasing the burdens imposed by
second requests is an important goal.®* Indeed, reviewing a response to a second request
imposes considerable burdens on the government;® FTC Chairman Deborah Platt Majoras
has expressly stated that recent reforms at the FTC are intended to reduce the costs faced
by parties and the agencies.®®

The burdens of second requests are high and increasing.®” The cost of responding to a
typical second request includes outside counsel fees, payments for processing electronic
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documents and photocopying, and economists’ fees.®® Indirect costs, such as employee time
and opportunity cost, are difficult to quantify but are nonetheless very significant.®® The ABA
Antitrust Section cited reports that compliance with a second request typically takes six
months and costs $5 million, while the reviews in more complex investigations can take
eighteen months and cost the merging parties up to $20 million.®°

Most of the Commission’s evidence on burden, however, is anecdotal. The primary empir-
ical study available to the Commission at the outset of its work was performed by
PricewaterhouseCoopers in June 2003 under the sponsorship of the American Bar
Association and the International Bar Association.®* PricewaterhouseCoopers collected
information on sixty-two transactions requiring multijurisdictional filing and reviews.®2 The
sample thus focused on large international transactions subject to review by multiple juris-
dictions.®® The study found a “relatively small, regressive tax on mergers” and “significant
delays in the multi-jurisdictional merger review process.”®* The study also found that the U.S.
second request process is by far the most costly in the world, imposing twice the external
costs (including payments for attorneys, economists, and document productions) than do
second-phase investigations in the European Union.®®

To supplement this information, the Commission sought data on the burden imposed by
second requests from the public. No individual firms or companies provided data on burdens
they had experienced. Although companies did not provide information directly to the Com-
mission about the burden imposed by second requests, the ABA Antitrust Section provided
the Commission with the aggregated results of a survey it conducted on burdens.®® The fig-
ures for the delays and burdens imposed by second requests obtained through the survey
are generally consistent with other anecdotal evidence, as shown in Table C. For example,
on average, second request investigations took seven months and resulted in median com-
pliance costs of $3.3 million. In addition, the median values for these data illustrate some
of the specific burdens involved in complying with second requests: electronic document pro-
duction of 583,000 pages of email and 555,000 pages of other documents; 275 pages of
interrogatory responses; 13 gigabytes of electronic data; $2.4 million in fees for attorneys;
and $300,000 in fees for economists. However, the survey’s value is limited by the fact that
it is based on a non-scientific, self-selected sample of only twenty-three total responses, and
only a subset of these included information on each specific question. Moreover, the medi-
an values of most measures of burden were much lower than the means, suggesting that
the average (i.e., mean) values may be influenced by a few very high observations.
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Table C: Burdens Imposed by Second Requests

Measure of Burden

(number of responses providing numerical data) Mean Value Median Value
Length of investigation, in months (from HSR Act filing

to close or agency action) (22) 7 7
Number of custodians searched (23) 126 94
Pages of e-mail produced (7) 1,566,867 582,913
Pages of electronic documents produced (other than e-mail) (6) 5,411,437 554,870
Pages of documents produced in hard copy (20) 1,515,662 544,516
Pages of interrogatory responses produced (18) 872 275
Electronic data produced in response to the

interrogatories (in gigabytes) (6) 20 13
Total costs of compliance with second request (18) $5,194,196 $3,300,000
Cost of economists (fees) (9) $1,116,349 $300,000
Cost of attorneys/paralegals (fees) (13) $4,361,604 $2,424,803
Costs of duplication/reproduction of documents

and information (13) $714,047 $100,787

Source: Letter from Joseph Angland to the Antitrust Modernization Commission Re: Data Regarding the
Burden Involved in Responding to HSR Second Request Investigations (Feb. 22, 2007).

The Commission also sought data on second request burden from the agencies. The agen-
cies do not systematically track the number of documents or the amount of data produced
by parties in response to second requests.®” However, they do track the length of second
request investigations. For both agencies, the length of second request investigations aver-
aged about six months from the opening of the investigation in FY2005.%8 The length of inves-
tigations resulting in no enforcement action decreased significantly between FY2000 and
FY2005, dropping from 312 days to 168 days for the FTC, and from 184 days to 163 days
for the DOJ.®° Investigations resulting in enforcement actions generally took longer—208
days for the FTC and 260 days for the DOJ in FY2005—and the length of these investiga-
tions decreased for the FTC but not the DOJ over the same period.*®°

It appears clear from the evidence available to the Commission that the second request
process imposes significant costs on the merging parties in a substantial number of cases.
However, the Commission is concerned that the lack of reliable quantitative information on
the extent and nature of the problem may inhibit the ability of the agencies and Congress
to identify and implement improvements, and recommends efforts to improve data collec-
tion below.
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There are a number of reasons for the sizable costs imposed by second requests in some
merger investigations. Merger investigations pose considerable challenges for the agencies.
The issues are complex, and decisions must be made on a tight time frame. The second
request must be issued early in the investigation and is the agencies’ only opportunity to
obtain documents and data, other than by consent of the parties, prior to challenging the
merger in court.1°* Moreover, merging parties have no incentive voluntarily to provide the
agencies with information that would suggest the transaction might be anticompetitive.
Accordingly, the agencies cannot simply rely on the parties to provide all significant infor-
mation and instead must actively seek the information they need. As a result, cooperation
by the parties in meeting the agencies’ needs is likely to be important to reducing the bur-
dens imposed by second requests.12

The agencies’ need for information to assess the impact of a merger has expanded as
antitrust analysis has evolved over the past thirty years from a reliance on structural pre-
sumptions that mergers that increased concentration above certain thresholds were unlaw-
ful, to a more complex and fact- and data-intensive analysis.'® The agencies must consid-
er a variety of complex issues, including entry barriers and efficiencies. Moreover, the
agencies increasingly rely on econometric assessments in evaluating mergers, and direct
analysis of likely competitive impacts.°4

The problem of increasingly extensive production requirements has been compounded by
an “explosion” in the number of documents retained by companies in electronic format in
recent years.'°® Some commentators have reported a ten-fold increase in the volume of doc-
uments collected per employee due to electronic documents.® As a result, the “search and
production of electronic files has become the most expensive and burdensome part of most
second request productions.”°” The agencies’ need for increased production of data has
also increased costs, especially because firms retain more data due to technological
advances.'% Data production costs are further increased by the need to re-process data for
an agency—for example, to produce the information in a particular common format.®® The
agencies’ review efforts are also negatively affected by these developments, because the
production of massive amounts of data and documents also make it more difficult for staff
to find and review relevant data.*°

Unfortunately, agencies may face internal pressures that discourage staff from limiting
the scope of second requests and may restrict the systematic reforms they adopt.*** The
agencies are generally reluctant to forgo the possibility of obtaining relevant information,
even where it may not improve their ability to assess the competitive impact of the merg-
er. As one witness observed, from the agency staff perspective, “[i]t is easy to take the view
that more is better when it comes to obtaining information,” since limitations “pose risks
.. . without, from the government’s perspective, much apparent downside.”**2 For example,
a large percentage of email that is responsive to a second request typically comes from
lower-level employees, and arguably is not likely to produce insights regarding competitive
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effects beyond information also stored centrally or available in management files.'*®
Moreover, such evidence may provide relatively little useful information on the market and
economic characteristics most relevant to merger assessment. The agencies’ use of the sec-
ond request process to obtain evidence to support seeking a preliminary injunction can exac-
erbate this tendency towards over-inclusiveness.*** This, however, is counter to the intend-
ed purpose of the HSR Act process, which aims to provide the agency only with the
information they need to determine whether to bring a court challenge.**® The agencies may
later obtain further discovery—governed by a district court and the rules of civil procedure—
if the agency brings a challenge in court.

There are limited formal constraints on the agencies’ tendencies to seek more informa-
tion, due to the largely regulatory nature of the HSR Act process.*® The parties’ need to
obtain the fastest possible resolution makes it extremely unlikely that they will request that
a court review agency decisions regarding second request breadth or compliance.**” The
delay, uncertainty, and potential bar that a challenge would cause leads the parties to meet
almost any agency demand in order to avoid going to court. Although the agencies have cre-
ated formal internal checks, as required by the 2000 HSR Amendments, some commenters
and witnesses questioned the efficacy of these internal review mechanisms.® The limited
set of overall constraints has led some critics to assert that the agencies may use the sec-
ond request “to essentially create the automatic stay of a transaction” and to “create a
whole new discovery mechanism, unconstrained by the Federal Rules.”*®

Over the last several years, the agencies have engaged in various initiatives to reduce
the burdens imposed by HSR Act review.'?° Both agencies adopted a number of specific
reforms during 2006 (including limitations on the number of employees whose files must
be searched for a second request, discussed more fully below).*?* Some of these reforms
appear to have had modest success in reducing the length of second request investiga-
tions—in investigations in which no enforcement action was brought the length has
decreased markedly over the past five years.'?2 The 2006 reforms occurred too recently to
have yet had a measurable effect.

The Commission commends the agencies for undertaking reforms, and for their contin-
uing efforts, in collaboration with the antitrust bar, business community, and public, to reduce
the burdens resulting from HSR Act review and second requests. The Commission encour-
ages both agencies to fulfill their commitment to conduct an “ongoing assessment of the
HSR Act program to increase accessibility, promote transparency, and reduce the burden on
the filing parties without compromising the agencies’ ability to investigate and interdict trans-
actions that may substantially lessen competition.”*?® Qverall, the Commission shares FTC
Chairman Majoras’s view that the FTC’s most recent reforms should be “the start rather than
the end.”*>*
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30. The Federal Trade Commission and the Antitrust Division of the Department of
Justice should systematically collect and record information regarding the costs
and burdens imposed on merging parties by the Hart-Scott-Rodino Act process,
to improve the ability of the agencies to identify ways to reduce those costs
and burdens and enable Congress to perform appropriate oversight regarding
enforcement of the Hart-Scott-Rodino Act.

There is little question that second requests have the potential to impose significant costs
on the merging parties. The evidence of those costs is largely anecdotal, however, with lit-
tle systematic quantitative information on the burdens second requests impose. The agen-
cies are in the best position to collect such information. For example, the agencies could
compile information about the volume of data and documents (or electronic “bytes”) the par-
ties produce in each investigation.'?® Information about the overall length of investigations,
and the number of investigational hearings or depositions taken,*?¢ are valuable but do not
provide a complete pictures of the burden involved in an investigation.

The absence of reliable data about investigational burdens makes it difficult to evaluate
accurately the actual burdens imposed by HSR Act investigations. Such data could be used
to confirm the anecdotal evidence that costs are high, or might show that the limited evi-
dence overstates the typical burden. Equally important, comprehensive data provide a
baseline by which to measure improvements through process reforms introduced by the
agencies or to help identify “best practices” in merger review.*?” (In addition, data relevant
to other aspects of the HSR Act process, such as information regarding delays from clear-
ance decisions, would also help identify areas where delays and costs could be most effec-
tively reduced.?®) Finally, systematic data collection would assist congressional committees
in exercising their oversight responsibilities regarding merger enforcement under the HSR
Act by the FTC and the DOJ.

The agencies should improve and increase their systematic collection of data relating to
the length, costs, and burdens of their investigations under the HSR Act. The agencies
should collaborate on developing consistent measures and definitions to ensure that the
data applicable to each agency are comparable, so that data can be aggregated or compared
to see whether one agency has developed a more effective approach for reducing burdens.
The Commission believes the development of improved data collection systems will not undu-
ly burden the FTC and the DOJ. On the contrary, once institutionalized, the collection of such
information is likely to become a routine part of each investigation that takes minimal addi-
tional time to compile. The benefits it can bring, however, to improved understanding of the
costs and burdens of the HSR Act and areas for further reform are likely to be substantial.
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31. The agencies should evaluate and consider implementing several specific reforms
to the second request process.

The Commission has identified several additional ways to streamline the second request
process. The Commission recommends one specific reform to the second request process,
and identifies four additional specific areas in which it recommends that the agencies eval-
uate current practices to determine whether further improvements can be made. These
potential reforms recognize the need to maintain an appropriate balance between the bur-
dens imposed by second requests and the need of the agencies to review a merger ade-
quately. Overall, the reforms offered for the agencies’ consideration could help reduce bur-
dens on parties without materially impairing the ability of the agencies to determine whether
a merger will cause anticompetitive effects. Other than with respect to the specific reform,
the Commission has described the contours of these reforms in general terms, leaving it
to the agencies to determine the best method of implementation in light of their substan-
tial experience.*?® (To the extent these reforms require legislative change, the Commission
recommends that Congress enact any legislation necessary for the agencies to implement
these proposed reforms.)

The Commission’s identification of these five possible reforms is not intended to be
exhaustive. On the contrary, there are likely numerous other ways in which the agencies could
reduce the costs and burdens of second requests. The Commission, however, leaves it to
the agencies, and their collective expertise, to identify areas for further reducing costs and
how best to implement appropriate reforms.

1. Recommended Specific Reform

31a. The agencies should adopt tiered limits on the number of custodians whose
files must be searched pursuant to a second request.”

One of the principal sources of burden from a second request is the volume of electronic
and paper documents that must be searched and produced. This burden is related to the
number of custodians whose files must be searched for responsive information.*° Several
witnesses and commenters before the Commission suggested that custodian limits could

* Commissioners Burchfield, Carlton, and Garza to not join this recommendation.

Commissioner Carlton does not join this recommendation because he would not eliminate the provisions
in the agencies’ existing custodial limits that require the parties to enter into timing agreements or other
scheduling conditions.
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significantly reduce unnecessary burden in second requests without prejudice to the gov-
ernment’s ability to obtain material information.** Indeed, limiting the number of persons
subject to search in a second request is consistent with discovery limits imposed by pro-
cedural rules governing civil litigation.32

Recognizing these principles, the FTC and the DOJ recently adopted custodian search lim-
its, capping the number of employees whose files must be searched for a second request
to thirty to thirty-five for the DOJ and thirty-five for the FTC, subject to certain exceptions.**?
These limits do not vary depending on the size of the transaction,*** and may be exceeded
upon authorization by senior agency personnel.**® Both agencies require that the parties pro-
vide documents and personnel to assist the agencies in determining which employees files
should be searched, and do not extend the limits to company or “central” files.**® Moreover,
to obtain the benefit of these limits, the parties must agree to certain provisions extend-
ing the length of the investigation.'®” The FTC requires that the parties agree to delay cer-
tifying substantial compliance until thirty days after producing the required materials (or to
a “rolling production”), and agree to a joint scheduling order containing at least a sixty-day
discovery period in the event of a court challenge.*® The DOJ requires that parties enter into
a “Process and Timing Agreement” that, among other things, affords sufficient time for post-
complaint discovery in the event of litigation, indicating that “four to six months is gener-
ally necessary.”**®

The Commission endorses the concept of custodian limits but recommends several
modifications. Under the Commission’s approach: (1) merging companies could opt into pre-
sumptive custodian-search limits at the time they file the HSR Act notification; (2) compa-
nies opting in would provide detailed organization charts with the HSR Act filing and com-
mit to make company representatives immediately available to discuss them; (3) the limit
on the number of custodians would vary based on the size of the transaction; and (4) the
presumptive limit could be exceeded for cause with the agreement of the merging compa-
nies or with the approval of the Assistant Attorney General or FTC Chairman, as appropri-
ate. (The complete description is set forth in Annex A.) The Commission’s approach would
not require the merging companies to commit to an extension of the statutory time periods
of the HSR Act or any other timing agreements as a condition of limiting the number of cus-
todians, as the current FTC and DOJ limits require.

Filing Option and Organizational Charts. The parties could choose to have the limits
apply by checking a box on the HSR form, rather than when the second request issues, as
under the existing agency approaches.**° The parties would also be required to provide com-
plete and accurate organizational charts at the time of the initial HSR filing, and to make a
responsible officer available to explain the charts. This will allow the agency to begin its
inquiry immediately. In addition, by making the election at the filing stage, the parties will
provide the agencies with an indication that they believe the agencies may scrutinize the
transaction.
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Sliding Scale Limits. The agencies would establish limits on the number of custodians to
be searched based on the size of the transaction, with the limits ranging between fifteen
and thirty-five employees. A single limit has the potential to impose a proportionately larg-
er burden on small transactions than on large transactions. Furthermore, the cost savings
a sliding scale affords to smaller transactions should outweigh any increased complexity of
such an approach.*** Moreover, to the extent that lower limits would prevent thorough inves-
tigations, the agency could exceed the limits in appropriate cases.

Case-by-Case Increases in Limits. An agency may need to increase the number of custo-
dians to search in some investigations to enable staff to conduct an adequate investigation
(for example, when there are numerous product or geographic markets).**? Accordingly,
under the Commission’s proposed approach, agency staff may seek to exceed the custodian
limit where they deem it necessary to conduct an adequate investigation. They may do this
either by obtaining the consent of the parties or by seeking certification from the Assistant
Attorney General or Chairman of the FTC of his or her good-faith belief that the additional
materials are needed. Because such exceptions should be granted sparingly, the
Commission recommends that only the head of the investigating agency be permitted to
make the formal certification of the need to expand the search.

No Agreement on Time Limits. The Commission’s proposal does not include a provision
requiring the parties to agree to a thirty-day extension of the second thirty-day waiting peri-
od after certifying substantial compliance, a stipulated period for post-complaint discovery,
or other scheduling requirements, as both the current FTC and DOJ approaches do. Requiring
the parties to agree to extensions of the waiting period is unnecessary and effectively
amounts to an administrative amendment of the second thirty-day waiting period established
by Congress. The thirty-day waiting period, in conjunction with the investigation period,
should be adequate time for the agencies to decide whether to challenge a merger and to
prepare a filing for a preliminary injunction; if it is not, the agencies should seek statutory
change in Congress. Furthermore, parties should not be required to stipulate to a discov-
ery schedule in order to avail themselves of the custodian limit. If the agencies challenge
a transaction in court, the district court in its sound discretion can be relied upon to pro-
vide a sufficient period for any additional discovery the agencies need.

2. Additional Areas for Possible Reform

The Commission also identifies four specific areas in which further reform may be appro-
priate. The first two concern the transparency of the agencies’ review process, particularly
their economic and competitive analyses. The second two are areas in which the costs
imposed by the second request may be particularly large relative to their benefits. The
Commission recommends that the agencies examine how they could make further improve-
ments in these areas, and take action as appropriate.
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31b. The agencies should in all cases inform the merging parties of the
competitive concerns that led to a second request.”

The Commission understands that the agencies’ staffs frequently discuss their com-
petitive concerns and possible second request modifications with the parties shortly after
the second request.**® Based on comments submitted to the Commission, it appears that
this may not occur in all cases or such discussions may not always fully reflect an agency’s
competitive concerns.*** Such explanations can facilitate substantive discussions between
the parties and agencies, as well as enable the parties to make better assessments of the
information that would be most useful to the agencies. Furthermore, a systematic require-
ment to provide such an explanation may impose discipline on the second request itself,
by clarifying the areas in which information is needed. The Commission therefore recom-
mends that the agencies institutionalize this practice by specifically committing to provide
information to merging parties regarding the agencies’ competitive concerns shortly after
issuing a second request.

31c. To enable merging companies to understand the bases for and respond
to any agency concern, the agencies should inform the parties of the
theoretical and empirical bases for the agencies’ economic analysis
and facilitate dialogue including the agency economists.

The Commission understands that the agencies currently promote discussions between
agency economists and the parties’ economists as part of their efforts to ensure trans-
parency and promote efficient merger review.**® Several withesses and commenters before
the Commission advised that there should be greater transparency concerning the govern-
ment’s economic analysis. Merging companies are often limited in their ability to evaluate
and critique the economic models being developed by agency economists, for example,
because of concerns regarding the confidentiality of third-party information.**¢ In addition,
agency staff may be reluctant to reveal their preliminary analysis if the government may have
to litigate with the parties.'*’

Current merger analysis relies heavily on econometric analysis and is highly sensitive to
the assumptions, techniques, and data used. Specifying, testing, and refining econometric
models to reflect actual industry circumstances are best served if the agencies’ economists
and the parties’ economists can discuss alternative modeling approaches and economet-

* Commissioners Burchfield, Cannon, Carlton, Litvack, and Yarowsky do not join this recommendation.
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ric testing.#® Particularly given the reality that most merger challenges are not litigated, the
search for the right resolution would be facilitated by open discussion. The Commission
accordingly recommends that the agencies devise additional means through which the
agency’s economists can have frank and open discussions with the merging parties of the
economic analysis being used.

31d. The agencies should reduce the burden of translating foreign-language
documents.

The burden of translating into English foreign-language documents submitted in response
to a second request can be particularly onerous in some transactions.* This burden should
not be imposed on parties except where the documents are likely to be relevant to evaluat-
ing the competitive concerns, and even then only to the extent necessary to conduct an ade-
quate investigation.'*° Although the agencies often limit translation requirements to certain
key foreign-language documents, the standard second request contains no such limits and
requires translation of all documents.*®* The Commission therefore recommends that the
agencies consider institutionalizing reforms to limit the burden of translating documents. For
example, it may be possible to require summaries of documents rather than full transla-
tions,*%2 or to limit translation mandates to documents of “key corporate decision makers”
and those relating to businesses or product lines most relevant to the competitive concern.%?

31e. The agencies should reduce the burden of requests for data not kept in the
normal course of business by the parties.

Requests for data that are not kept in the ordinary course of business can be extraordi-
narily burdensome, since supplying such data may require the parties to incur great expense
in engaging experts and information technology personnel.*** The Commission recognizes
the agencies have taken steps to reduce the burden of data requests, including efforts to
understand the types of data the parties keep and the formats in which it is kept.?®®> The
Commission recommends that the agencies give further attention to taking steps, includ-
ing formalizing policies, to reduce the burden imposed by requests for data that is not kept
in the normal course of business by the parties (or which is kept in a form different from
that requested).
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ANNEX A

HSR ACT CUSTODIAN SEARCH LIMIT

1. The HSR Act Report Form will be modified to include a box labeled “Optional custo-
dian limitation for potential additional request for information.” If the notifying party
checks this box, the procedures set forth below will apply. If, however, the box is not
checked, any additional request for information may proceed without the limitations
set forth below, consistent with current practice.

2. A party electing the custodian limitation option must (1) provide or create, and sub-
mit with the form, complete and accurate organization charts (or equivalent materials
that allow staff to identify the party’s employees and their positions), and (2) provide
the name, and make available for interview, a responsible officer to explain the organ-
ization charts, the roles of the listed personnel, and the location of company records.
The officer designated should be the senior person within the organization most
familiar with these issues. If necessary, more than one such person should be made
available.

3. If the notifying party has complied with paragraph 2 above, then, depending on the dol-
lar size of the transaction, the reviewing agency will be limited to requiring a search
of documents in the files of fifteen employees (at the low end) to thirty-five employ-
ees (at the high end).

4. If the agency staff believe that the files of custodians in excess of the numbers set
forth in paragraph 3 are required to pursue their investigation, staff should first noti-
fy the affected party of the total number custodians whose files it seeks and request
the party’s consent. If consent is not provided within two business days, staff may seek
materials from additional custodians only upon the personal approval and certification
of a good faith belief that the additional materials are needed by, as the case may be,
the Chair (or Acting Chair) of the Federal Trade Commission or the Assistant Attorney
General (or Acting Assistant Attorney General) in charge of the Antitrust Division of the
Department of Justice.
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(reporting that companies are more frequently opting to pull and re-file their HSR notifications, and
describing two recent examples).

40 Letter from Marion Bruno and J. Robert Kramer Il to Andrew Heimert re AMC Data Request (Nov. 22,
2006, revised Feb. 8, 2007 & Mar. 7, 2007) [hereinafter FTC/DOJ Data Submission] chart D.

41 Federal Trade Comm’n’s Rules of Practice, 16 C.F.R. § 2.8 (2006); Order No. 753-77, 42 Fed. Reg.
56,730 (Oct. 28, 1977).

42 15 U.S.C. § 18a(e)(2).
43 16 C.FR. § 803.6 (2006).
44 15 .S.C. § 18a(g)(2).

45 See FTC v. Blockbuster, Inc., Civ. No. 1:05CV00463 (D.D.C. 2005); FTC v. McCormick & Co., 1988 WL
43791, at *1 (D.D.C. Apr. 26, 1988); FTC v. Dana Corp., No. CA-3-81-0003-H (N.D. Tex. 1981).

46 15 U.S.C. § 18a(e)(B)(i).
47 |d. § 18.

48 Department of Commerce, Justice, State, and the Judiciary, and Related Agencies Appropriations Act,
FY 2001, Pub. L. No. 106-553, § 630, 114 Stat. 2762, 2762A-108 to 111 (2000) (codified as amend-
ed at 15 U.S.C. §§ 18a & 18a note).

49 See DOJ/FTC FY2000 HSR REePoRT, at tbl.ll (reporting that 47.3 percent of reported transactions were
valued at less than $50 million).

50 15 U.S.C. § 18a(a)(2). Adjustments were first made in FY2005 and are now made annually.

51 |d. § 18a(e)(1)(B)(i) (“The assistant attorney general and the Federal Trade Commission shall each des-
ignate a senior official who does not have direct responsibility for the review of any enforcement rec-
ommendation under this section concerning the transaction at issue, to hear any petition filed by such
person. . ..”). It also increased the second waiting period from twenty to thirty days. Id. § 18a(e)(2).

52 |d, § 18a(e)(1)(B)(iii)-(v).

53 Federal Trade Comm’n, Report to Congress Regarding Merger Review Procedures (June 19, 2001),
available at http://www.ftc.gov/0s/2001/06/hsrreport.htm [hereinafter FTC Report to Congress re
Merger Review Procedures]; Dep’t of Justice, Antitrust Div., Report to Congress Regarding Merger
Review Procedures (June 19, 2001), available at http://www.usdoj.gov/atr/public/guidelines/8550.pdf.

54 Deborah Platt Majoras, Reforms to the Merger Review Process (Feb. 16, 2006), available at http://
www.ftc.gov/0s/2006/02/mergerreviewprocess.pdf [hereinafter FTC 2006 Merger Process Reforms];
Deborah Platt Majoras, Statement at AMC Barnett/Majoras Hearing, at 11 (Mar. 21, 2006) [hereinafter
Majoras Statement] (summarizing reforms); Dep’t. of Justice, Antitrust Div., Background Information on
the 2006 Amendments to the Merger Review Process Initiative (Dec. 14, 2006) [hereinafter DOJ Back-
ground on 2006 Merger Process Initiative Amendments], available at www.usdoj.gov/atr/public/
220241.htm; Dep’t. of Justice, Antitrust Div., Merger Review Process Initiative (revised, Dec. 14, 2006)
[hereinafter DOJ Revised Merger Process Initiative], available at www.usdoj.gov/atr/public/220237.htm.

55 See J. Robert Kramer Il, Statement at AMC Merger Enforcement Hearing, at 2-3 (Nov. 17, 2005)
[Kramer Statement] (before the HSR Act, the DOJ could not effectively detect and challenge anticom-
petitive mergers; pre-merger review effectively protects consumers from anticompetitive mergers); Baer,
Reflections on 20 Years of Merger Enforcement, at 834.

56 See, e.g., Merger Enforcement Transcript at 203 (Whitener) (Nov. 17, 2005) (“[I]n the main, it's a system
that works well.”); id. at 201 (Kramer) (HSR process is “successful from any global view”); Wayne D. Collins,
Statement at AMC Merger Enforcement Hearing, at 2 (Nov. 17, 2005) (HSR Act provides “an adequate
statutory framework for merger review,” and the U.S. agencies “have done many things very well, [though]
there is significant room for further improvement”); U.S. Chamber of Commerce, Public Comments
Submitted to AMC (Nov. 8, 2005), at 14-15 [hereinafter U.S. Chamber of Commerce Comments] (prais-
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ing agencies for reducing the number of second requests); see also INTERNATIONAL COMPETITION PoLicy
AbpviSORY COMMITTEE, FINAL REPORT TO THE ATTORNEY GENERAL AND ASSISTANT ATTORNEY GENERAL FOR ANTI-
TRUST 139 n.127 (2000) [hereinafter ICPAC RepoRT] (observing that “business and bar association rep-
resentatives who appeared before the Advisory Committee emphasized that the U.S. review process is
‘fundamentally sound’”).

See, e.g., Thomas 0. Barnett, Statement at AMC Barnett/Majoras Hearing, at 7 (Mar. 21, 2006) [here-
inafter Barnett Statement] (mergers can “generate procompetitive benefits, such as lower costs and
increased innovation”); Susan A. Creighton, Statement at AMC Merger Enforcement Hearing, at 1 (Nov.
17, 2005) [hereinafter Creighton Statement] (merger review process may impose costs on transactions
that are largely or wholly beneficial to consumers). See generally Chapter I.B of this Report regarding
substantive merger law.

See, e.g., Merger Enforcement Trans. at 234-35 (Whitener) (arguing against adopting the European
approach to merger review in the United States); Merger Enforcement Trans at 235-36 (Wales) (argu-
ing that U.S. system relies more on “objective facts”); ABA Comments re HSR, at 13 (declining to rec-
ommend adoption of a “Form CO-like submission”).

See, e.g., International Chamber of Commerce, Public Comments Submitted to AMC, at 2 (Sept. 5, 2005)
[hereinafter ICC Comments] (commending the E.U. and Canadian approaches to structuring the second
request review period); Merger Streamlining Group Comments, at 8-10 (noting that second phase
investigations in Canada and the European Union imposes fewer burdens on parties and suggesting
reforms analogous to features of those systems).

See generally Majoras Statement, at 10 (“[t]he agencies can implement such flexible revisions readily
through changes to their internal procedures” while “crafting the revisions [to merger review procedures]
through more static legislation presents substantial challenges”); Barnett/Majoras Transcript at 24
(Barnett) (Mar. 21, 2006) (merger review process reform is “an issue that | do not believe can be fixed
legislatively. It’s a very fact-specific, very process-specific issue, and the agencies are focused on it and,
| think, have made progress.”); Barnett Statement, at 7-9.

See ICPAC REePoRT, at 127 (stating that, as of 2000, HSR filings had “increased significantly since the
HSR Act was enacted” due to increased merger activity and the failure to adjust the thresholds).

See Table A; U.S. Chamber of Commerce Comments, at 13 (the “upward revision in the filing threshold
has dramatically reduced the number of filings”).

See DOJ/FTC FY2000 HSR Report, at tbl.ll (reporting that 47.3 percent of reported transactions were
valued at less than $50 million).

ICPAC REePORT, at 126 (emphasis omitted).
U.S. Chamber of Commerce Comments, at 13.
See Table B.

See ICC Comments, at 2; ABA Comments re HSR, at 14. One commenter did suggest that action be taken
to reduce the number of filings further. U.S. Chamber of Commerce Comments, at 13.

See Pub. L. No. 101-162, § 605, 103 Stat. 988, 1031 (1989) (“Fees collected for [HSR filings] shall
be divided evenly between and credited to the appropriations, Federal Trade Commission, ‘Salaries and
Expenses’ and Department of Justice, ‘Salaries and Expenses, Antitrust Division.””) (codified as amend-
ed by Pub. L. No. 101-302, Title Il, 104 Stat. 213, 217 (1990) at 15 U.S.C. § 18a note).

Dep’t of Justice, Antitrust Div., Appropriation Figures for the Antitrust Division, Fiscal Years 1903-2007
(updated Jan. 2007), available at http://www.usdoj.gov:80/atr/public/10804a.htm; Data on FTC
Appropriations (on file with AMC).

Dep’t of Justice, Antitrust Div., Appropriation Figures for the Antitrust Division, Fiscal Years 1903-2007
(updated Jan. 2007), available at http://www.usdoj.gov:80/atr/public/10804a.htm.

177



178

ANTITRUST MODERNIZATION COMMISSION

71

7

N

7

w

74

75

76

77

78

7

©

8

o

81

82

83

84

Act of Dec. 21, 2000, Pub. L. No. 106-553, § 630, 114 Stat. 2762, 2762A-108 to 111. Congress also
raised the filing fee, in 1994, to $45,000 per transaction. Act of Aug. 26, 1994, Pub. L. No. 103-317,
Title |, 108 Stat. 1724, 1739.

146 ConG. Rec. S10921 (daily ed. Oct. 10, 2000) (statement of Sen. Leahy) (“the appropriations to these
agencies usually corresponds to the level of the fees collected,” and the “bill authorizes the collection
of sufficient fees to be revenue neutral”); 146 ConGg. REc. S11240 (daily ed. Oct. 27, 2000) (statement
of Sen. Kohl) (“In order to assure that this reform is revenue neutral [for the agencies], we have worked
with the Appropriations Committee to ensure that this bill raises the filing fees for the largest trans-
actions.”).

Sunshine & Wales Statement, at 10; Business Roundtable, Public Comments Submitted to AMC, at 15
(Nov. 5, 2005) [hereinafter Business Roundtable Comments]; U.S. Chamber of Commerce Comments,
at 16; ICC Comments, at 2.

ICPAC REePORT, at 129; Antitrust Enforcement Agencies: The Bureau of Competition of the Federal Trade
Commission and the Antitrust Division of the Department of Justice, Hearing Before the Committee on the
Judiciary House of Representatives, 106th Cong. 209 (2000) (prepared statement of Jim Rill, Co-Chair,
International Competition Policy Advisory Committee) [hereinafter Rill/ICPAC Statement].

See 146 ConG. Rec. S11240 (daily ed. Oct. 27, 2000) (statement of Sen. Kohl) (“Of course, in a per-
fect world, we wouldn’t finance the Antitrust Division and the FTC on the backs of these filing fees.”).

U.S. Chamber of Commerce Comments, at 16 (“As presently structured and applied, the fees represent
nothing less than a tax imposed on parties that are forced to comply with the Hart-Scott-Rodino pre-merg-
er scheme . . .."”); PwC Survey, at 4.

See Business Roundtable Comments, at 15.

U.S. Chamber of Commerce Comments, at 13 (“These [HSR] fees bear no relationship to the costs
incurred in reviewing the average filing (since the vast majority of filings are cleared without any sub-
stantive review) and cannot be justified as a reasonable user charge.”); Sunshine & Wales Statement,
at 10.

See ICPAC RepoRrT, at 129 (“[Fliling fees should be delinked from funding for the agencies, but . . . any
efforts to do so must occur in an environment where sufficient funds are assured from other sources.”);
Rill/ICPAC Statement, at 209.

William Blumenthal, Overenforcement in the Hart-Scott-Rodino Second Request Process, in MALcoLm B.
CoATE & ANDREW N. KLEIT, THE ECONOMICS OF THE ANTITRUST PROCESS 26 (2003) [hereinafter Blumenthal,
Overenforcement in the HSR Second Request Process]; see also Mark D. Whitener, Statement at AMC
Merger Enforcement Hearing, at 3 (Nov. 17, 2005) [hereinafter Whitener Statement] (“The cost, delay
and disruption to business operations associated with a typical second request are disproportionate to
the benefits to the government’s enforcement mission, and they are increasing.”).

See, e.g., Business Roundtable Comments, at 11; ICC Comments, at 11 (many ICC members have report-
ed that overly broad second requests are being issued); ABA Comments re HSR, at 3; Whitener
Statement, at 6 (“Second request responses have transmogrified into even more massive efforts that
typically entail several million dollars in direct costs, and result in the collection, review and production
of not hundreds but thousands of boxes of documents (or their electronic equivalent) as well as com-
plex and costly data responses.”); U.S. Chamber of Commerce Comments, at 14 (“The incredible bur-
den of responding to Second Requests is well-known to any firm that has survived the ordeal. It is not
unusual for companies caught up in the process to produce millions of documents and spend similar
amounts in order to comply with agency demands.”); Sunshine & Wales Statement, at 2.

ABA Comments re HSR, at 3.
ICPAC RepoRT, at 138 (footnote omitted).

Majoras Statement, at 10-13; Barnett Statement, at 7-8; Kramer Statement, at 2; Creighton Statement,
at 1-2.
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See Merger Enforcement Trans. at 285 (Kramer); id. (Creighton).
See Majoras Statement, at 10 (reforms will reduce costs to parties and agencies).

See, e.g., Whitener Statement, at 5 (“From the merging parties’ perspective, the costs of complying with
a second request in terms of time, money and disruption are enormous. . . . The delays alone, to say
nothing of the costs, usually are enough to make litigation infeasible.”); ICC Comments, at 1, 4 (“the
cost, burden . . . involved in HSR review appear to have increased dramatically” and the second request
process is “unduly burdensome”) (quoting ICPAC REepoRrT, at 137); ABA Comments re HSR, at 1-2
(despite prior reform efforts, “the expense and burden of second request compliance has steadily
increased and is becoming untenable”); Business Roundtable Comments, at 11 (“The issuance of a
Second Request dramatically increases the cost, delay, and burden for both the agencies and the par-
ties. . .. Second Requests are overbroad and require parties to produce an extraordinary amount of doc-
uments and data, far beyond the scope of information that is ‘readily available.””).

See, e.g., ABA Comments re HSR, at 9 (stating that parties that must comply with second requests “incur
a variety of very substantial costs,” including lawyers, economists, computer/data processing vendors,
copy vendors, the opportunity costs of employee time, and the cost of delay in consummating the trans-
action.); Sunshine & Wales Statement, at 4.

See ABA Merger Comments re HSR, at 9; PwC Survey, at 5.

ABA Comments re HSR, at 4 (citing Cecile Kohrs Lindell, Majoras Hopes to Streamline Reviews, Daily Deal
(May 11, 2005)); see also Sunshine & Wales Statement, at 4 (approval for transactions receiving sec-
ond requests took an average of 7.8 months for the FTC and 5.7 months for the DOJ in 2005); cf. Barnett
Statement, at attachment 5 (citing average duration of approximately four months for matters that the
DOJ does not challenge in court).

PwC Survey, at 4.
Id. at 12-13.

Id. at 44.

Id. at 42.

Id.

Letter from Joseph Angland to the Antitrust Modernization Commission Re: Data Regarding the Burden
Involved in Responding to HSR Second Request Investigations (Feb. 22, 2007) [hereinafter Angland
Letter].

FTC/DO0J Data Submission (attachment: Questions to be Answered with Data from the FTC and/or the
DOJ, at 2).

Id. at charts H1-H2.
Id.

Id.; see also Barnett Statement, at 8-9, attachments 4-5 (reporting reductions in the length of second
request investigations and the percentage of initial investigations resulting in second requests).

See American Bar Association, Section of Antitrust Law, The State of Federal Antitrust Enforcement—2001,
at 29-30.

See Deborah Platt Majoras, FTC Chairman, Reflections on My First Year, Remarks Before the 2005 ABA
Annual Meeting, at 10 (Aug. 6, 2005) (“[I]f we do not have a reasonable level of assurance that parties
are dealing in good faith, new rules and process reforms will be, | fear, dead-on-arrival.”); see also Whitener
Statement, at 11-12; Merger Enforcement Trans. at 224-25 (Creighton) (“[C]ooperation by the parties
really is indispensable for us to be able to engage in any kind of meaningful reduction in the number of
custodians searched.”).

FTC 2006 Merger Process Reforms, at 2, 6; Majoras Statement, at 10; Creighton Statement, at 2-3
(emphasizing the impact of “increasing sophistication of substantive merger analysis” and “increasing
use of data-dependant economic analysis”); International Bar Association, Public Comments Submitted
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to AMC Regarding Merger Enforcement, at 25 (Oct. 26, 2005) [hereinafter IBA Comments] (“U.S. merg-
er review has come a long way and now involves detailed and sophisticated microeconomic analysis of
a merger’s likely impact on prices and markets.”).

104 See, e.g., Whitener Statement, at 6 (agencies and courts “rely more heavily on econometric analysis of
business data”).

105 See, e.g., Creighton Statement, at 2 (due to increased use of electronic storage, “the number of docu-
ments that need to be searched and produced has grown exponentially”); FTC 2006 Merger Process
Reforms, at 2 (“advances in technology—from the copy machine to e-mail—have resulted in companies’
producing and retaining substantially more documents”); Kramer Statement, at 9 (the proliferation of elec-
tronic documents makes second request reform “more urgent”).

106 Scott Sher & Daryl Teshima, e-Normous: The Increasing Burden Associated with Electronic Document
Production in Second Request Investigations, ANTITRUST SouURCE, at 1 (Nov. 2005), available at
www.wsgr.com/PDFSearch/sherl1105.pdf [hereinafter Sher & Teshima, e-Normous] (“The volume of
electronic documents . . . is overwhelming and increasing at a rate that puts Moore’s Law to shame.”).

107 American Bar Association, Section of Antitrust Law, The State of Federal Antitrust Enforcement—2004,
at 42 [hereinafter ABA, The State of Federal Antitrust Enforcement—2004].

108 See Whitener Statement, at 6 (agencies and courts “rely more heavily on econometric analysis of busi-
ness data,” and companies in turn collect more data that the agencies can request); IBA Comments re
Merger Enforcement, at 25 (noting an increase in the need for data and the sources of data).

109 See ABA Comments re HSR, at 2 (The cost and length of time required to comply is primarily due to vol-
ume of (primarily electronic) documents and data being produced pursuant to second requests.
Corporations store and retain more, and the agencies more regularly require the manipulation and pro-
duction of such data.); Sher & Teshima, e-Normous, at 8.

110 Merger Enforcement Trans. at 285 (Kramer); id. (Creighton).
111 See Blumenthal, Overenforcement in the HSR Second Request Process, at 23-24.

112 See Whitener Statement, at 4-5; see also ABA, State of Federal Antitrust Enforcement—2004, at 41
(efforts to “discover[] every conceivable, potentially relevant fact” can “result[] in the type of massive,
overbroad and unduly burdensome requests that are issued too often”).

113 See Sher & Teshima, e-Normous, at 12.

114 |IBA Comments re Merger Enforcement, at 30 (arguing that “[t]he Agencies’ desire to collect all the evi-
dence that may be required in litigation . . . increases the cost of the Second Request Process”).

115 See Sunshine & Wales Statement, at 2 (HSR was intended to give the agencies “the time and the basic
information needed to determine whether to institute a merger enforcement action in federal court”).

116 See generally Sunshine & Wales Statement, at 1; William J. Kolasky & James W. Lowe, The Merger Review
Process at the Federal Trade Commission: Administrative Efficiency and the Rule of Law, 49 ADMIN. L. REv.
889, 889-93 (1997) [hereinafter Kolasky & Lowe, Merger Review Process].

117 See Joe Sims & Deborah P. Herman, The Effect of Twenty Years of Hart-Scott-Rodino on Merger Practice:
A Case Study in the Law of Unintended Consequences Applied to Antitrust Legislation, 65 ANTITRUST L.J.
865, 868-69 (1997) [hereinafter Sims & Herman, Effect of Twenty Years of Hart-Scott-Rodino]; Sunshine
& Wales Statement, at 1; Kolasky & Lowe, Merger Review Process, at 893 (time-sensitive nature of trans-
actions generally leads parties to avoid litigation “wherever possible”).

118 See, e.g., Business Roundtable Comments, at 14 (“The internal appeals process at both agencies has
proved to be useless.”); ABA Comments re HSR, at 11 (in five years “the agencies have not, and, per-
haps, cannot, create a credible internal second request appeals process”); Whitener Statement, at 13.

119 Sims & Herman, Effect of Twenty Years of Hart-Scott-Rodino, at 881. The authors contend that the agen-
cies disregarded the clear intent of the HSR Act when they decreed that “[a]nything less than a complete
response is not substantial compliance” and that the waiting period does not run until the agencies deter-
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mine substantial compliance. Id. at 881 & n.58 (quoting Federal Trade Comm’n, Statement of Basis and
Purpose, 43 Fed. Reg. 33,450, 33,508, 33,550 (July 31, 1978) (internal quotations omitted)).

For descriptions of specific initiatives, see Kramer Statement, at 7-15 (describing various initiatives taken
by DOJ over the past ten years); Barnett Statement, at 8-9 (focusing on the Division’s 2001 Merger
Review Process initiative); Majoras Statement, at 10; Barnett/Majoras Trans. at 11-12 (Majoras); ABA
Comments re HSR, at 5.

The agencies also adopted several other reforms that help reduce burdens, but that are not addressed
by the Commission in this Report. FTC 2006 Merger Process Reforms, at 19-30; DOJ Background on
2006 Merger Process Initiative Amendments, at 13-15.

FTC/DOJ Data Submission, at Charts H1-H2.

DOJ/FTC FY2005 HSR Report, at 17-18; DOJ Background on 2006 Merger Process Initiative Amend-
ments, at 1 (the “amendments are part of the Division’s ongoing effort to reduce merger review burdens
while preserving its ability to conduct thorough investigations and successfully challenge anticompeti-
tive transactions.”).

Majoras Statement, at 12.

FTC/DOJ Data Submission (attachment: Questions to be Answered with Data from the FTC and/or the
DOJ, at 2).

Id. at charts 11-13.

For example, the agencies do not currently track which types of employees are most likely to be the
source of documents that prove most useful in investigations. FTC/DOJ Data Submission (attachment:
Questions to be Answered with Data from the FTC and/or the DOJ, at 3).

See Chapter Il.A of this Report regarding dual federal enforcement, which describes the limited data on
length of delays resulting from clearance disputes.

See Majoras Statement, at 10 (“The agencies can implement such flexible revisions readily through
changes to their internal procedures” while “crafting the revisions [to merger review procedures] through
more static legislation presents substantial challenges”); Barnett/Majoras Hearing Trans. at 24 (Barnett)
(merger review process reform is “an issue that | do not believe can be fixed legislatively. It’'s a very fact-
specific, very process-specific issue, and the agencies are focused on it and, | think, have made
progress.”); Barnett Statement, at 7-9.

ABA Comments re HSR, at 10 (“[L]imiting the number of custodians is probably one of the most effec-
tive ways to reduce the burden of compliance.”); FTC 2006 Merger Process Reforms, at 12 (noting “the
strong relationship between search group size and investigation cost”); Merger Enforcement Trans. at
224 (Creighton) (“[T]wo of the really key variables . . . are the time period and, even more importantly,
the number of custodians that we review.”); Whitener Statement, at 8 (“The number of people who are
subject to the search is critical . . . .”); ABA, State of Federal Antitrust Enforcement—2004, at 42; see
also Angland Letter, at chart 1 (comparing the total cost of compliance and the number of custodians
searched).

Whitener Statement, at 9-10; ABA Comments re HSR, at 10; FTC 2006 Merger Process Reforms, at 12.
IBA Comments, at 28.

See, e.g., FTC 2006 Merger Process Reforms, at 9 (referring to a presumption of searching thirty-five
custodians); DOJ Background on 2006 Merger Process Initiative Amendments, at 9 (referring to thirty-
custodian cap on searches).

FTC 2006 Merger Process Reforms, at 12-13.

Id. at 13 (limit may be exceeded if authorized by the Director of the Bureau of Competition); DOJ
Background on 2006 Merger Process Initiative Amendments, at 9 (limit may be exceeded if authorized
by the Section Chief responsible for the investigation).

181
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136 FTC 2006 Merger Process Reforms, at 9-10, 13-14, 17-18; DOJ Background on 2006 Merger Process
Initiative Amendments, at 10-12.

137 FTC 2006 Merger Process Reforms, at 10, 15-19; DOJ Background on 2006 Merger Process Initiative
Amendments, at 11.

138 FTC 2006 Merger Process Reforms, at 10, 15-19.

139 DOJ Background on 2006 Merger Process Initiative Amendments, at 11; DOJ Revised Merger Process
Initiative, at 7.

140 The agencies could retain their existing custodial limit programs for instances in which the parties do
not elect this option using the HSR Act notification form.

141 But see FTC 2006 Merger Process Reforms, at 12 (the FTC considered but rejected “establishing a range
of presumptive custodial limits” tied to the size of the transaction, due to the “complexity of such an
approach”).

See FTC 2006 Merger Process Reforms, at 13; DOJ Background on 2006 Merger Process Initiative
Amendments, at 12.

14

)

143 See, e.g., DOJ Revised Merger Process Initiative, at 2-3 (stating that “[e]arly substantive consultations
are strongly encouraged . . . . [for] both the Division and the parties to present their preliminary views
on the transactions,” including identification of all “critical or potentially dispositive issues”); FTC
Report to Congress re Merger Review Procedures (generally within five days of issuing a second request,
FTC staff will invite the parties “to discuss the second request and the competitive issues raised by the
proposed transaction, to the extent then known”).

144 Seeg, e.g., ICC Comments, at 4 (at the beginning of a second stage review, the reviewing agency should
give the parties, orally or in writing, “a short but clear statement of the competitive concerns that cause
the agency to undertake further investigation”); Business Roundtable Comments, at 14; IBA Comments
re Merger Enforcement, at 29.

145 Seeg, e.g., DOJ Revised Merger Process Initiative, at 3—-5; Federal Trade Comm’n, Best Practices for Data,
and Economics and Financial Analyses in Antitrust Investigations, at 1-2, available at www.ftc.gov/
be/ftcbebp.pdf.

146 See Merger Enforcement Trans. at 278-79 (Creighton) (data sharing raises substantial difficulties); see
also id. at 66, 74-75 (Willig) (discussing problems of data confidentiality in related context).

14

3

See Merger Enforcement Trans. at 152-53 (Rule) (recounting instance in which the agency economists
declined to reveal their models due to the possibility of litigation); cf. id. at 153 (Heyer) (noting that such
events may occur but that cooperation is usually good).

148 Two witnesses considered allowing staff to discuss the specifications of the models (and resulting esti-
mates) with the parties’ economists, but not the underlying data. Merger Enforcement Trans. at 277-79
(Kramer, Collins); id. at 151-52 (Heyer) (describing efforts to share data with parties).

149 |CC Comments, at 6; Business Roundtable Comments, at 12; see also ICPAC RePORT, at 141-42; Letter
from Roxanne C. Busey to Joseph Simons re Merger Review Process, at 17 (Aug. 6, 2002) (translation
requirements can be “extremely expensive” and “potentially cripple a transaction in terms of time and
expense”).

150 See Busey Letter, at 17-18 (suggesting an approach to balance the costs and benefits of requiring trans-
action of non-English documents).

151 ABA, MERGER REVIEW PROCESS, at 171; id. at app. 19, at 19-18 (Model Second Request); Casey R. Triggs,
Effectively Negotiating the Scope of Second Requests, 13 ANTITRUST, Summer 1999, at 36, 39.

15!

N

See ICC Comments, at 6 (encouraging the Commission to explore how the practice of providing sum-
maries of documents, and limiting production of full translations, can reduce the burden on the parties).

153 See Business Roundtable Comments, at 13-14.
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154 See, e.g., ABA Comments re HSR, at 4 (providing data in a different format from that maintained by the
company in the ordinary course of business can be especially burdensome, difficult, time consuming,
and expensive); U.S. Chamber of Commerce Comments, at 15 (recommending a reduction in the “num-
ber and scope of interrogatory requests calling for the submission of financial/economic data not kept
in the ordinary course of business”); Business Roundtable Comments, at 13 (“[r]lequests for econometric
data not kept in the ordinary course of business should not be standard” but rather determined by agency
management).

155 Seeg, e.g., FTC 2006 Merger Process Reforms, at 22-23 (providing for improved communication regard-
ing data needs and negotiation of data requests, including an opportunity for parties to meet with sen-
ior management about a request).
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Chapter II.C
State Enforcement of Antitrust Laws

1. INTRODUCTION

Today, each state, and the District of Columbia, has its own antitrust laws.* The language
of most state antitrust laws is substantially identical to the language of the Sherman Act,
and even where they are not identically worded, state antitrust statutes are generally “inter-
preted by the state court[s to be] consistent with federal law.”? Courts generally have
resolved constitutional challenges to state antitrust laws in favor of giving state antitrust
laws full effect.® The Supreme Court has declined to find preemption of state antitrust laws
on either Commerce Clause or Supremacy Clause grounds, holding that Congress intend-
ed there to be antitrust enforcement at both the state and federal levels.*

Each state, and the District of Columbia, also can sue under the federal antitrust laws.
A state may sue on its own behalf (or on behalf of one of its political subdivisions) as an
injured purchaser.® Alternatively, a state may sue as parens patriae seeking treble damages
or restitution on behalf of state consumers—that is, “natural persons” (as opposed to cor-
porations, partnerships, and other entities) residing in the state—who have suffered
antitrust injuries under federal law.® Finally, a state may seek injunctive relief under Section
16 of the Clayton Act to forestall injury to the state’s economy or its consumers.”

Much state antitrust enforcement has been consistent with federal enforcement. States
nonetheless operate as independent decision-makers in enforcing federal antitrust laws.®
As a result, state antitrust enforcers sometimes have challenged business conduct that fed-
eral enforcers declined to challenge, and have sought more stringent remedies than those
sought by federal enforcers.®

Some have criticized such divergences as undermining a consistent, coherent federal
antitrust policy and creating uncertainty and unjustified antitrust risks for businesses.*°
Among other things, opponents point to antitrust enforcement guidelines, adopted by the
Multistate Antitrust Task Force of the National Association of Attorneys General (NAAG),
which differ in some respects from the guidelines of the federal antitrust agencies.** Critics
of states’ enforcing federal antitrust laws further argue that, even when state antitrust
enforcement is consistent with federal enforcement, state activities duplicate the efforts of
federal agencies and unnecessarily burden businesses with additional costs.*?

Proponents of states’ enforcing federal antitrust laws, on the other hand, contend that
antitrust enforcement by states can fill important gaps in federal antitrust enforcement.
States can better identify and pursue local antitrust violations, they argue, and can bring
their own enforcement actions if they believe federal agencies are enforcing the antitrust
laws at a suboptimal level.*® Proponents also value the states’ authority to obtain treble dam-
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ages for consumers injured by price-fixing or other antitrust violations that a federal agency
has established in court—an authority the federal antitrust agencies do not have.**

To examine these issues, the Commission sought testimony and comments and reviewed
data on state antitrust enforcement over the past fifteen years. The available evidence indi-
cates that, in general, the types of antitrust cases brought by state antitrust enforcers have
been consistent with those brought by federal antitrust enforcers. There also has been a
substantial degree of cooperation and coordination among state and federal antitrust
enforcers. On occasion, in significant, national cases, state antitrust enforcers have diverged
from federal enforcers by, for example, seeking remedies beyond those sought by the fed-
eral government. Some see this as a problem requiring solution; others see it as a bene-
fit of independent state antitrust authority. One definite cost of state merger enforcement
is that it has sometimes overburdened businesses with duplicative document requests or
the need to negotiate different document confidentiality agreements with different states.

In the Commission’s view, such costs of state antitrust enforcement do not warrant elim-
inating the states’ authority to enforce the federal antitrust laws. State antitrust enforce-
ment can benefit consumers by obtaining treble damages for consumers and supplement-
ing federal enforcement. The states have unique authority to recover antitrust damages for
their consumers and local government purchasers. The vast majority of state enforcement
activity over the past fifteen years has involved areas in which state enforcers may have a
comparative advantage in terms of knowledge—that is, with respect to local markets, local
competitive effects, and local government purchasers. During the same time period, the
states’ enforcement efforts have targeted most frequently those antitrust violations most
likely to cause significant consumer harm, such as price-fixing, bid-rigging, and market allo-
cation.

In addition, in recent years, state and federal antitrust enforcement have been largely con-
sistent. State and federal authorities together have taken many steps to improve the coor-
dination of their investigational and enforcement efforts. To the extent that differences occur,
federalism suggests the states should continue to have the ability to make their own judg-
ments on how best to seek to protect their consumers. Indeed, it would seem inappropri-
ate to preclude the states from enforcing claims on behalf of themselves and their citizens
while still allowing private parties to sue. Moreover, because the states, like the federal
antitrust agencies, must go to court to pursue their cases, the courts can take steps to
ensure the consistency of legal standards under federal law.

The Commission was not persuaded that the costs of state enforcement—such as com-
panies’ being required to deal with multiple enforcers—outweigh the benefits of state
enforcement or could not be substantially mitigated by means short of eliminating the author-
ity of the states to enforce the federal antitrust laws. Rather, to address the concerns that
have been raised, state antitrust enforcers should continue to focus on their areas of com-
parative advantage, such as local markets, and should coordinate with the federal antitrust
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agencies and each other to find additional ways to reduce the costs to businesses of state
merger review. Specifically, the Commission makes the following recommendations.

32.

33.

34.

35.

36.

No statutory change is recommended to the current role of the states in
non-merger civil antitrust enforcement.”

State non-merger enforcement should focus primarily on matters involving
localized conduct or competitive effects.t

No statutory change is recommended to the current roles of federal and state
antitrust enforcement agencies with respect to reviewing mergers.**

Federal and state antitrust enforcers are encouraged to coordinate their activities
and to seek to avoid subjecting companies to multiple, and possibly inconsistent,
proceedings.

Federal and state antitrust enforcers should consider the following actions
to achieve further coordination and cooperation and thereby improve the
consistency and predictability of outcomes in merger investigations:

36a. The states and federal antitrust agencies should work to harmonize their
application of substantive antitrust law, particularly with respect to mergers.

36b. Through state and federal coordination efforts, data requests should be
consistent across enforcers to the maximum extent possible.

36¢. The state antitrust agencies should work to adopt a model confidentiality
statute with the goal of eliminating inconsistencies among state
confidentiality agreements.

* Commissioners Carlton, Delrahim, and Shenefield do not join this recommendation.

T Commissioners Cannon, Jacobson, and Yarowsky do not join this recommendation.

** Commissioners Carlton, Delrahim, Garza, Shenefield, and Warden do not join this recommendation.
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2. BACKGROUND

A. The History of State Enforcement of Antitrust Laws

State antitrust enforcement has a long history. Twenty-one states had enacted their own
antitrust laws before the passage of the first federal antitrust law, the Sherman Act, in
1890.%*® Senator Sherman stated the Sherman Act would supplement state antitrust enforce-
ment: “Each State can deal with a combination within the State, but only the General
Government can deal with combinations reaching not only the several States, but the com-
mercial world.”*® Because the definition of interstate commerce was then narrower than it
is today,'” the enactment of a federal antitrust law did not imply any overlap with state
antitrust enforcement efforts. State antitrust laws applied only to intrastate conduct, while
federal antitrust enforcement applied only to interstate conduct, narrowly defined.®

At the beginning of the twentieth century, the states’ antitrust enforcement—proceeding
under state antitrust laws—was more robust than that of the federal government.*® Federal
antitrust enforcement institutions developed slowly.?° After World War |, however, the Supreme
Court began to interpret the Commerce Clause much more broadly,?* and state involvement
in antitrust enforcement decreased as federal antitrust enforcement grew. Once the courts
interpreted the Commerce Clause to allow federal enforcement agencies to challenge anti-
competitive conduct virtually anywhere in the country, “state antitrust took a decided back
seat to federal law and policy.”??

In 1976, however, the passage of two federal statutes reinvigorated the states’ role in
antitrust enforcement.?® Title lll of the Hart-Scott-Rodino Antitrust Improvements Act of 1976
(HSR Act) gave state attorneys general parens patriae authority to seek monetary relief
(including treble damages) on behalf of state residents.?* In addition, the Crime Control Act
of 1976 led to the appropriation of new funds that enabled twenty-five states to establish
antitrust enforcement units for the first time.2®

For many decades, federal and state antitrust enforcers have had largely concurrent juris-
diction over interstate commerce.?® This concurrent jurisdiction creates a potential for over-
lapping and inconsistent federal and state antitrust enforcement that did not exist when
Congress passed the Sherman Act.?” During the 1980s, for example, some state attorneys
general, dissatisfied with what they perceived as insufficient levels of antitrust enforcement
by the federal government, formed a Multistate Antitrust Task Force (Task Force) through
NAAG.2?® The Task Force has coordinated a variety of state antitrust efforts, including the
adoption of NAAG antitrust enforcement guidelines, which differ in some respects from those
of the federal antitrust agencies.?®

Important efforts to coordinate state and federal antitrust enforcement have taken place
despite the differences.*® These efforts include the 1989 formation of an Executive Working
Group on Antitrust, which coordinates state and federal enforcement activities to avoid
duplicative efforts.®* Most states have joined the NAAG Voluntary Pre-Merger Disclosure
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Compact, as revised in 1994 (NAAG Compact). That Compact encourages merging firms to
submit pre-merger filings to the member states in return for an agreement by the states to
forgo the issuance of individual state subpoenas and to obtain documents through the same
process used by the relevant federal antitrust agency.®? There also have been the joint state
and federal adoption of two protocols—a Protocol for Increased State Prosecution of
Criminal Antitrust Offenses in 1996% and a Protocol for Joint Federal/State Merger
Investigations in 1998.34

In 2005 NAAG adopted certain Principles of State Antitrust Enforcement (NAAG
Principles),®® which articulate, among other things, NAAG’s view of the relationship between
state and federal antitrust enforcement.® The NAAG Principles state that Congress intend-
ed federal antitrust laws to “complement, rather than supplant state antitrust laws,” and
that the state attorneys general accordingly “oppose[] federal preemption of any state
antitrust statutes . . . or other limitation of state antitrust authority.”®” The NAAG Principles
note the states have merger enforcement jurisdiction and can obtain divestiture in merger
cases.® They also claim that “in merger cases, the effects of consolidation in national merg-
ers are more often felt locally than nationally,” thus making state attorneys general at least
as knowledgeable about those effects as the federal antitrust agencies.*®* The NAAG
Principles assert that state attorneys general work closely with the Federal Trade Commis-
sion (FTC) and the Antitrust Division of the Department of Justice (DOJ), and they have done
so efficiently and productively. Congress has mandated and continues to support (as do the
state attorneys general) increased cooperation (including sharing information) among the
federal agencies and the states.*°

B. State Authority and Recent State Antitrust Enforcement

State authority to obtain damages on behalf of consumers is broader than that of the fed-
eral antitrust agencies. This section briefly reviews that authority and then discusses state
antitrust enforcement from the 1990s through 2006.

1. States Are the Only Governmental Authorities that May Seek Treble Damages for Consumers
to Remedy Violations of Federal Antitrust Law

The only governmental authorities that may recover treble damages on behalf of con-
sumers injured by violations of federal antitrust law are state attorneys general.** The fed-
eral antitrust enforcers have no such authority; at most, they may seek disgorgement or resti-
tution as monetary remedies.*? This state remedial authority is most relevant in non-merger
matters, such as price-fixing cases, where states may recover overcharges that consumers
paid.*

Of course, consumers may also sue individually, or as participants in class actions, to
recover treble damages. Many individual consumers, however, are unlikely to undertake what
can be lengthy and expensive litigation.** In addition, states have certain advantages as lit-
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igants. States using parens patriae authority do not need to meet all of the requirements
that apply to private class actions,* and states—unlike private plaintiffs—can use tools
such as subpoenas to investigate potential violations prior to litigation.*®

2. Recent State Antitrust Enforcement

Data on state antitrust enforcement activities are not comprehensive. Each of the avail-
able data sets is missing some information, such as different states’ activities or cases dur-
ing different time periods. The data sets vary in the level of detail they provide about chal-
lenged activities and how the cases were resolved.

Nonetheless, various efforts to collect and describe data on state antitrust enforcement
generally outline a consistent picture. One scholar who analyzed state antitrust enforcement
activity between 1993 and 2002 concluded that state antitrust enforcement “is based over-
whelmingly on the states’ comparative advantages,” characterized as “familiarity with local
markets, familiarity with and representation of state and local institutions, and ability to send
money to injured individuals.”*” Another scholar, using a different data set, concluded that
a relatively large number of state price-fixing and bid-rigging cases, coupled with a relatively
small number of vertical cases, reflected state enforcement priorities that were consistent
with the enforcement priorities suggested by prevalent, well-regarded economic analysis.*®

A similar picture emerges from analysis of the data provided in the NAAG State Antitrust
Litigation database (NAAG Database), the most comprehensive source of information about
state antitrust enforcement actions.*® NAAG sought data from its members on their antitrust
enforcement actions, requesting (among other things) case names, the dates cases were
initiated and settled or brought to final judgment, the types of claims, the industry, and
whether there was “federal participation” in the case. NAAG defined “federal participation”
to mean “there was a federal case related to the state case.”® The database does not
explain whether federal participation was “joint, parallel, or independent,”s* nor does it indi-
cate whether the federal agency and the relevant state(s) sought or received different
remedies in court or in settlement agreements.

Although the database is less than complete,®? it provides significant insights into recent
state antitrust enforcement activity. The analysis below focuses on actions filed within the
last seventeen years, from 1990 through 2006. The reporting states filed a total of 343
antitrust actions in that period, including cases the states brought on their own as well as
cases in which there was federal participation.

The greatest percentage of all of the NAAG-reported cases—47 percent—involved claims
of price-fixing, bid-rigging, or market allocation, as shown in Figure 1. Merger challenges fol-
lowed, making up 34 percent of the total cases.%® Finally, 19 percent of the cases involved
“other” allegations, including group boycotts, monopolization, horizontal and vertical non-
price restraints, joint ventures, resale price maintenance, refusals to deal, tying, monopsony,
or violation of enforcement orders.
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Price-Fixing, Bid-Rigging, Market Allocation
(161 Cases) 47%

Merger Review with Federal Participation
(101 Cases) 29%

Merger Review without Federal Participation
(18 Cases) 5%

Other (63 Cases) 19%

Figure 1: State Antitrust Enforcement by Type of Case

59 percent (201 of 343) of these actions represent joint enforcement with one of the fed-
eral agencies.® With respect to the remaining 142 cases, 56 percent involved allegations
of price-fixing, bid-rigging, or market allocation, as shown in Figure 2. Only 13 percent
involved merger challenges. Finally, 31 percent involved “other” allegations, as described
above. 80 percent of the enforcement actions that states pursued on their own involved local
or regional conduct.®®

Price-Fixing, Bid-Rigging, Market Allocation
(80 Cases) 56%

Merger Review (18 Cases) 13%

’7 Other (44 Cases) 31%

Figure 2: Types of State-Only Antitrust Enforcement
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3. RECOMMENDATIONS AND FINDINGS

The available evidence does not suggest a need for Congress to change the states’ author-
ity to enforce the federal antitrust laws. The Commission does, however, make specific rec-
ommendations as to how the states and federal enforcement agencies can work together
to respond to legitimate concerns that have been raised concerning multiple enforcement
agencies. Because the issues differ somewhat for state non-merger and merger enforce-
ment, recommendations for these areas are discussed separately below.

A. State Non-Merger Enforcement

32. No statutory change is recommended to the current role of the states in
non-merger civil antitrust enforcement.”

33. State non-merger enforcement should focus primarily on matters involving
localized conduct or competitive effects.t

Multiple enforcers with different enforcement approaches can lead to inconsistent
results.®® To avoid this, state and federal antitrust enforcement should be broadly consis-
tent. In the non-merger area, antitrust enforcement over the past fifteen years has been gen-
erally consistent between state and federal antitrust enforcers. During that time, the states’
enforcement efforts most frequently have targeted the types of antitrust violations—such
as price-fixing, bid-rigging, and market allocation—that antitrust practitioners generally
agree are most likely to cause significant consumer harm. In addition, the states have exer-
cised their unique authority to recover antitrust damages for state residents and local gov-
ernment purchasers. Finally, the available evidence shows the states have concentrated their
non-merger enforcement efforts in areas where they have a comparative advantage in
terms of knowledge—that is, with respect to local markets, local competitive effects, and
local government purchasers. Thus, the available evidence does not justify a recommen-
dation for statutory change to the states’ authority to bring non-merger cases based on fed-
eral antitrust law.

* Commissioners Carlton, Delrahim, and Shenefield do not join this recommendation.

Although Commissioners Garza and Warden join this recommendation, they believe that the Supreme
Court would reject the authority of the states to sue for equitable relief as parens patriae under the fed-
eral antitrust laws for other than state-specific injury, making statutory change unnecessary. Commis-
sioner Warden elaborates on these views in his separate statement, in which Commissioner Garza joins.

t Commissioners Cannon, Jacobson, and Yarowsky do not join this recommendation.
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1. State Non-Merger Enforcement Has Been Broadly Consistent with Federal Non-Merger
Enforcement

a. The States and the Federal Agencies Generally Appear to Have Brought the Same Types
of Antitrust Cases

Consistent state and federal antitrust enforcement standards and policies are general-
ly desirable for a variety of reasons. Firms need clear guidance on what is or is not per-
missible under both federal and state antitrust laws. Consistency in legal standards increas-
es a firm’s ability accurately to assess risk with a reasonable degree of certainty, while
inconsistency increases businesses’ risks.%” Conflicting state and federal antitrust standards
can obfuscate and undermine the predictable application of antitrust law, thus hampering
antitrust compliance efforts by businesses.%®

Businesses have valid concerns that “complaints filed in state-initiated lawsuits could
seek to impose multiple punishments or to generate inconsistent obligations on national
or international firms.”®® For example, states may seek injunctive relief or conduct remedies
that differ from those sought by federal agencies.®® Moreover, because each state joining
a federal antitrust prosecution becomes a party to any settlement negotiations, state par-
ticipation may reduce the probability of reaching a final resolution.®* Finally, some observers
have expressed concern that state enforcers rarely issue statements explaining their rea-
sons for challenging, or not challenging, particular conduct, so businesses may lack a
clear understanding of state enforcement policies and may be unable to address perceived
errors in state enforcement.®?

The recent Microsoft litigation exemplified, among other things, the difficulties that can
arise when federal and state governments disagree about settlement terms. The DOJ and
a number of states brought this case. Following settlement talks, nine states and the
District of Columbia (the “litigating states”) rejected a settlement that the DOJ and nine other
states had accepted.®® The litigating states pursued a remedies trial, but were awarded less
relief than they sought.®* Two states took further action: West Virginia appealed, then set-
tled;®® Massachusetts litigated and lost.®® Judge Richard A. Posner, who tried but was
unable to mediate a settlement in Microsoft, complained that “[s]tates do not have the
resources to do more than free ride on federal antitrust litigation, complicating its resolu-
tion; in addition, they are too subject to influence by interest groups that may represent a
potential antitrust defendant’s competitors.”¢” Other commentators also have been critical
that relatively few states were able to lengthen and complicate federal antitrust enforcement
proceedings of such significance.®®

The issues raised in the context of the Microsoft litigation and the possibility of conflicting
or inconsistent legal standards, remedies, or settlement approaches, however, must be
viewed in the context of the federal system in the United States. The states currently have
the right and responsibility to make their own judgments about how best to seek to enforce
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the antitrust laws to serve the interests of their citizens. Even if Congress revoked the
states’ authority to bring suit under federal antitrust law, the states would still have author-
ity to make those judgments under state antitrust law, absent a further step by Congress
to preempt state antitrust laws.

Moreover, some view the states’ ability to make such independent judgments, about both
possible remedies and whether to bring an antitrust case in the first instance, as important
to ensure challenges to anticompetitive behavior.®® Even skeptics of state enforcement of
federal antitrust law concede that “states might well serve as watch dogs, pressuring
Washington to act when it is lax, but deferring to federal prosecutors even if they chose to
enter after the fact.”’® In addition, the states can identify and pursue local antitrust viola-
tions. Others argue further that the states may produce useful diversification in antitrust
policy.”™

Of course, what some consider useful policy diversification, others view as unfounded the-
ories of anticompetitive harm. Such disagreements are not surprising. Given the ongoing
evolution of economics and antitrust law—especially in important and difficult cases with
novel fact patterns—some disagreements among antitrust practitioners, including antitrust
enforcers, are virtually inevitable. For our purposes, the question is whether such disagree-
ments between and among state and federal antitrust enforcers are sufficiently frequent and
disruptive that they significantly undermine coherent and judicious federal antitrust enforce-
ment and unreasonably burden businesses with excessive costs and uncertainty.

The available evidence suggests that, to the contrary, state and federal non-merger
antitrust enforcement over the past seventeen years has been broadly consistent and not
in conflict. In the non-merger area, the states have brought claims of price-fixing, bid-rigging,
and market allocation much more frequently than any other types of antitrust claims.
Antitrust enforcers are in general agreement that consumers are likely to suffer significant
harm from price-fixing, bid-rigging, and market allocation agreements, so state enforcement
efforts in these areas fall very much in the mainstream of antitrust.

Other non-merger antitrust enforcement efforts have the potential to generate controversy.
Nevertheless, the data suggest that, once again, state and federal antitrust enforcement
have not been significantly inconsistent. The category of “other” cases in the NAAG
Database includes allegations—such as resale price maintenance, vertical non-price
restraints, and tying—that federal antitrust enforcers have become more cautious about
bringing, particularly in light of developments in economic thinking in recent decades. It
appears that state enforcers also have become more cautious in these areas. There has
been a gradual reduction over time in the number of NAAG-reported cases in the “other” cat-
egory that the reporting states brought without any federal participation. From 1989 to 1994,
the reporting states brought nineteen state-only cases in the “other” category; from 1995
to 2000, they brought sixteen state-only cases in the “other” category; and from 2001 to
2006, they brought only nine state-only cases in the “other” category.
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Table A: “Other” State-Only Cases (excluding Mergers, Price-Fixing, Bid-Rigging,

and Market Allocation)

1989-1994 (19 Cases)

# of Cases Claims
2 Boycott
2 Boycott, Horizontal Non-Price Restraint
2 Boycott, Monopolization
1 Horizontal Non-Price Restraint
1 Horizontal Non-Price Restraint, Refusal to Deal
2 Vertical Non-Price Restraint
4 Resale Price Maintenance
2 Tying
3 Other
1995-2000 (16 Cases)
# of Cases Claims
2 Boycott
1 Boycott, Horizontal Non-Price Restraint
1 Joint Venture
5 Monopolization
1 Monopolization, Tying
1 Monopolization, Vertical Non-Price Restraint
1 Monopsony
1 Refusal to Deal
1 Resale Price Maintenance
1 Tying
2001-2006 (9 Cases)
# of Cases Claims
1 Boycott
1 Boycott, Resale Price Maintenance
5 Monopolization (Three are related cases)
1 Resale Price Maintenance, Vertical Non Price-Restraint
1 Tying

Source: NAAG Database.
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These data reveal that conflicts between state and federal enforcers in the cases they
bring or remedies they seek are more the exception than the rule.” With a few notable excep-
tions, state non-merger and federal non-merger antitrust enforcement over the past fifteen
years appear broadly consistent.

b. The Available Evidence Does Not Support Elimination of the States’ Authority to Collect
Damages on Behalf of Consumers

In 1976 Congress passed the HSR Act, Title Il of which gave state attorneys general
parens patriae authority to seek monetary relief (including treble damages) on behalf of state
residents.” (As explained earlier, federal antitrust enforcers do not have a comparable
authority to seek such relief on behalf of consumers.)” The question of whether the states
should continue to have this authority has been raised.” Some view state parens patriae
actions as adding little value to overall deterrence and enforcement.™

Several witnesses testified, however, that parens patriae recovery has been a success,’’
noting examples such as a recent multistate litigation, in which states obtained $80 mil-
lion from defendant pharmaceutical companies to compensate consumers, state agen-
cies, and insurance companies for overcharges due to federal and state antitrust violations.™
The states have also developed innovative methods of distributing settlement proceeds,™
using Web-based submissions, for example, to streamline the process.®® Acknowledging the
states’ greater experience in this area, the FTC had the states distribute the FTC’s portion
of the recovery in a case in which it obtained disgorgement of profits by a defendant.®* Thus,
it appears that state parens patriae damages actions have played, and can continue to play,
a useful role in non-merger antitrust enforcement.

In the Commission’s view, the states and the federal antitrust agencies should consider
on a continuing basis how best to avoid seeking or imposing inconsistent remedies.
Nevertheless, evidence that state and federal enforcers occasionally impose inconsistent
remedies does not justify a recommendation to eliminate the states’ authority to bring
parens patriae actions to recover damages for their citizens. The data suggest that state
antitrust enforcement efforts have usefully fulfilled their mandate to recover damages for
consumers.

2. State Non-Merger Antitrust Enforcement Should Focus on Local Markets and Local
Government Purchasers

Knowledge of local markets and conditions can be helpful to proper antitrust enforce-
ment.82 Proponents of state enforcement assert that the states can better ensure expert
coverage of smaller, more local enforcement matters.®® Some suggest that state antitrust
enforcers have greater familiarity with local government institutions that purchase goods,
and therefore can better identify and pursue antitrust violations, such as price-fixing, that
affect those purchasers.®
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State enforcement of the federal antitrust laws is not the only way to ensure coverage
of local antitrust violations, of course. Both the DOJ and the FTC have brought a significant
number of complaints involving purely local or regional markets and have demonstrated their
expertise in investigating and pursuing such matters.® Nonetheless, the states’ non-merg-
er antitrust enforcement efforts in recent decades appear to have had a largely local and
regional focus, which may improve the likelihood of uncovering and prosecuting local
antitrust violations. Indeed, even a proposed transaction that is national or international in
scope may also have competitive effects in local markets.® The data suggest that states
have focused their enforcement efforts on such localized competitive effects.

A review of all (not just non-merger) state antitrust enforcement matters from 1993 to
2002 published in one case-law reporter showed more than 80 percent of the cases had a
local aspect, typically because the complaints alleged local markets.®” The author found
state antitrust enforcement activity to be “overwhelmingly local,” with challenged conspir-
acies involving “travel agents and tour bus operators, health care providers, school bus com-
panies, road builders, roofers, auto body shops, dairies, group homes repairers, bakers of
Italian bread, individuals who gave carriage rides, towers, and trash haulers.”®®

The NAAG-reported data on “other” cases—involving claims such as group boycotts, hor-
izontal and vertical non-price restraints, and violations of enforcement orders—also reveal
a primary focus on local markets. Of the 44 state-only “other” cases brought by the report-
ing states, 33 cases appeared to involve local or regional conduct or markets, 6 involved
national markets, and 5 cases did not provide enough detail to assess the scope of mar-
kets they involved.®®

A state focus on local or regional matters in the non-merger area is desirable. Among
other things, state antitrust enforcers typically are better positioned to discover and prevent
or prosecute locally based activities such as price-fixing or bid-rigging. Government pur-
chasers are sometimes among the first to experience the effects of a local price-fixing con-
spiracy; states can use their ties with those agencies to develop a case challenging the anti-
competitive conduct.®® In addition, a state focus on local or regional matters can avoid
unnecessary overlaps in state and federal antitrust enforcement, thereby using limited
enforcement resources most efficiently. Finally, for matters of national or international
scope that also have local competitive effects, it seems most appropriate for states to inves-
tigate competitive conditions in their own local markets.
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B. State Merger Enforcement

34. No statutory change is recommended to the current roles of federal and state
antitrust enforcement agencies with respect to reviewing mergers.”

35. Federal and state antitrust enforcers are encouraged to coordinate their activities
and to seek to avoid subjecting companies to multiple, and possibly inconsistent,
proceedings.

State merger enforcement takes place today in a world in which business operations are
increasingly international. More than 100 countries have some form of antitrust enforce-
ment,®* and multinational firms proposing a merger or acquisition may need to obtain merg-
er clearances from antitrust agencies in as many as seventy countries in addition to the
United States.®2 The differing requirements of antitrust agencies all over the world can sub-
stantially increase a firm’s costs of merger clearance.®?

Adding the potential for fifty state merger enforcers also can significantly increase the
time and money required to obtain clearance of a proposed transaction.®* State merger
reviews increase the likelihood that businesses will be subject to multiple and differing doc-
ument production and data requests, differing competitive analyses, significant delays,
and even inconsistent remedies. As discussed below, the Commission recommends specific
areas of additional coordination and cooperation between state and federal enforcers to
reduce such inefficiencies.

Some go further in their criticism of state merger enforcement, however. They view state
merger enforcement as simply “free riding” on federal efforts.®® Counsel for merging parties
report that, in some instances, state antitrust enforcers have “contributed few resources,
provided little expertise, and conducted little or no document review.”®® Commenters point
out the tremendous disparity in resources between state and federal antitrust enforcers.®’
For example, in 2005 California, one of the most active states in antitrust enforcement, had
an antitrust budget of $6 million; this was dwarfed, however, by the Antitrust Division’s budg-
et of $144 million that year.°® Others note that states with limited resources and staff who
may review only a few antitrust cases each year may find it difficult to match the degree of
expertise at the federal antitrust agencies, where hundreds of lawyers and economists
review many matters during any given year.®®* Commenters also express concern that merg-
er investigations by state attorneys general may be influenced by non-antitrust-based con-
cerns (such as job preservation).1%

* Commissioners Carlton, Delrahim, Garza, Shenefield, and Warden do not join this recommendation.
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FFrom the record before the Commission, it appears there have been instances in which
state antitrust enforcers essentially “piggy-backed” on the investigational and enforcement
efforts of a federal antitrust agency. Whether such instances are rare or frequent, howev-
er, remains subject to debate. But the available evidence also suggests that states have
played useful roles in merger enforcement. In the merger area, as in the non-merger area,
the vast majority of cases in which states have been involved (with or without federal par-
ticipation) address competitive problems in local markets, in which states may have par-
ticular expertise. In one survey, the author reported that state merger challenges from 1993
to 2002 “involve[d] hospitals, movie theaters, waste disposal operations, grocery stores,
Jewish funeral homes, dairies, radio stations, gasoline stations, ski resorts, de-icing salt pro-
duction facilities, and a sardine processing plant.”%t

Another analysis, undertaken by the state attorneys general of Hawaii, Maine, and
Oregon, found that 77 percent of NAAG-reported state merger cases from 1991 to 2005
involved commercial and industrial sectors characterized by “their localized market struc-
ture.”'°2 These sectors included “health care, retail gasoline, solid waste, supermarkets,
movie theaters, banking, retail pharmacy, funeral homes, department stores, and asphalt.”1
Federal participation occurred in 97 of 120 state merger cases,'** suggesting that many
involved national markets as well as local or regional markets. As one comment explained,
the “effects of the merger in national markets can be reviewed by the federal government,
while the local markets can be investigated by the state attorneys general.”1% States also
have sometimes pursued very small, local transactions that may not have come to the atten-
tion of federal enforcers. For example, the state of Maine challenged certain health care con-
solidations that may have escaped notice at the federal level because they did not require
pre-merger notification.°¢

In addition, as in non-merger enforcement, the states can act if federal antitrust enforcers
fail to do s0.%°" States may challenge a merger that a federal antitrust agency has pur-
posefully declined to challenge, and states may seek broader relief than that sought by the
federal agency.1°® Supporters of active state merger enforcement believe that such actions
can be important to protect consumer welfare, where the level of federal enforcement is
suboptimal.©®

With respect to the substantive merger analyses of the states, however, the 1993 NAAG
Horizontal Merger Guidelines themselves raise concern that state merger enforcement may
sometimes be driven by motivations other than a sound antitrust analysis focused on con-
sumer welfare. Those guidelines state that social and political objectives other than con-
sumer welfare may be taken into account in making judgments about whether to challenge
a proposed transaction.'*° This language, and state actions in a handful of cases, has raised
concerns that states could attempt to block mergers for reasons other than to preserve com-
petition.*** Commenters argue that the “political nature of the state attorney general’s
office makes constituent influence more likely than at the federal level,”*'? and suggest that
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state attorneys general may be tempted to block mergers to prevent job losses in their
states,**® even though a proposed transaction could result in cost savings and lower prices
for consumers in other states.'4

The available evidence suggests only two or three instances in which state merger
enforcement could be criticized as responsive to concerns other than preserving competi-
tion.**®* Even the scholar who found alleged instances of such “antitrust parochialism”
states that, “[w]hile parochialism and externality concerns are theoretically well grounded,
they do not find much empirical support in the states’ actions to date.”**®* Nonetheless, sig-
nificant concerns remain among the antitrust bar that state merger enforcement, on occa-
sion, may seek to accomplish goals other than consumer welfare.**’

36. Federal and state antitrust enforcers should consider the following actions
to achieve further coordination and cooperation and thereby improve the
consistency and predictability of outcomes in merger investigations.

While the Commission does not recommend changing state authority to enforce federal
antitrust law, further efforts at coordination and cooperation between the state and feder-
al agencies could reduce inefficiencies and other possible problems. Accordingly, the
Commission proposes a number of specific methods to improve coordination, as described
below.

36a. The states and federal antitrust agencies should work to harmonize
their application of substantive antitrust law, particularly with respect
to mergers.”

The federal and state antitrust agencies use two different sets of guidelines for the analy-
sis of a proposed merger or acquisition between or among competitors. The federal antitrust
enforcement agencies use the Horizontal Merger Guidelines issued by the DOJ and the FTC
(DOJ/FTC Merger Guidelines).**® Many states apply the 1993 NAAG Horizontal Merger
Guidelines, which offer a common standard for merger reviews among the states.*®

There are important differences between these two sets of guidelines. The NAAG
Horizontal Merger Guidelines provide a different methodology for defining relevant product
and geographic markets, using the market definition methodology of the DOJ/FTC Merger

* Commissioners Carlton, Garza, and Valentine believe such harmonization ideally should take the form
of the states’ adoption of the DOJ/FTC Merger Guidelines.
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Guidelines as only an “alternative.”*?° The federal and state merger guidelines also use two
different requirements for how soon certain types of entry must occur in the relevant mar-
ket to eliminate or reduce competitive concerns.'?* Finally, the federal and state merger
guidelines apply different standards for the circumstances in which evidence of efficiencies
may eliminate or ameliorate competitive concerns.*??

Beyond the differences between federal and state merger analysis, differences among var-
ious states are possible as well. Some states do not necessarily use the NAAG Horizontal
Merger Guidelines in their merger analyses. Businesses and antitrust practitioners report
there can be, and often are, divergent enforcement policies among the different states.'?®

All of these differences between and among federal and state merger enforcement stan-
dards can produce inconsistencies in enforcement that add time, costs, and uncertainty to
merger review. The federal antitrust agencies and the states may seek to review different
documents or seek different relief, depending on their theories of competitive harm. There
may be delays in the negotiation of consent decrees “where state attorneys general and the
federal government have different enforcement or remedy philosophies (and [there is an]
accompanying potential for opportunistic behavior, as each government party to the consent
negotiations may have an incentive to be the last to agree).”*?* Some maintain that “federal
agency and attorney general consent orders often require different relief even when the
states are suing under federal law only.”*?® Such divergence can lead firms to question the
fairness and validity of antitrust merger enforcement.

The costs of dual merger review at the state and federal levels, and among multiple
states, could be significantly reduced by the application of well-established, generally
agreed-upon antitrust principles for merger analysis.'?® Agreement by federal and state
enforcers on general principles for antitrust merger analysis would also reduce the risk of
inconsistent results. That inconsistency can undermine and impair the value of guidance to
businesses that merger guidelines are intended to offer.t?’

The federal antitrust agencies and the states should work together toward the substan-
tive harmonization of the NAAG Horizontal Merger Guidelines and the DOJ/FTC Merger
Guidelines based on sound economic principles. Such analytical convergence might be fos-
tered through a variety of means, including joint training sessions, participation by state attor-
neys general and the federal antitrust agencies in workshops, and additional application of
economic theory and resources to merger review.*?® Federal and state enforcers may not
agree on the precise application of analytical principles in every merger case. Nonetheless,
federal and state enforcers should reach agreement on the proper antitrust principles to
apply in merger analysis. The substantive convergence of federal and state antitrust merg-
er analysis around an agreed-upon sound analytical framework would reduce the costs,
delays, and uncertainty caused by differences in enforcement perspectives.?®
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36b. Through state and federal coordination efforts, data requests should be
consistent across enforcers to the maximum extent possible.

The HSR Act does not give the states any right to participate in the HSR Act pre-merger
review process.*® Except when the merging companies consent, the DOJ and the FTC can-
not share any information obtained from the companies. States must subpoena docu-
ments from the parties. Merging companies accordingly can be subject to multiple, incon-
sistent document requests from federal and several different state enforcers.

State and federal enforcers have made progress in coordinating document requests. The
Protocol for Coordination in Merger Investigations Between the Federal Enforcement Agencies
and State Attorneys General (adopted in 1998) provides a general framework for sharing con-
fidential documents. The protocol provides examples of waivers through which merging com-
panies can authorize the FTC or the DOJ to share with state attorneys general documents
the companies submitted, whether in response to a second request, a civil investigative
demand, or voluntarily.*3* In addition, most states have joined the NAAG Compact, which
encourages merging companies to submit a copy of their HSR Act pre-merger filings to the
states.®®2 In return, the NAAG Compact binds the signatory states to obtain documents only
through this mechanism and forgo the issuance of individual state subpoenas.'*® State
antitrust enforcers also have worked together to reduce the number of matters in which par-
ties are required to respond to multiple document requests from multiple states.***

There is still significant room for improvement, however. Counsel for merging parties
report “there are instances in which state and federal authorities issued different requests
for information even though they appeared to be pursuing the same theory [of possible com-
petitive harm].”** In such instances, counsel for merging parties generally had to negoti-
ate with both federal and state enforcers to narrow the requests and make them consis-
tent.'3%¢ State governments, unlike the federal government, may require paper (instead of
electronic) copies of documents, and the “cost of preparing multiple responses [to various
states] can be significant.”**" Different states may request data in varying formats or for dif-
ferent time periods, depending on how individual states view their information needs in light
of the interests they seek to protect.'%®

These types of problems are caused by both a lack of coordination between federal and
state enforcers about document and data requests and the different analytical approach-
es that federal and state enforcers may apply to merger analysis. To avoid such circum-
stances, federal and state antitrust enforcers should work together before issuing document
and data requests to achieve as much consistency in those requests as possible. In addi-
tion, the states should continue to work with each other to achieve consistency in data
requests. Not all states have signed the NAAG Compact, and even the signatory states are
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not required to use it in every investigation.**® Practitioners emphasize the need for even
greater coordination.%°

36¢. The state antitrust agencies should work to adopt a model confidentiality
statute with the goal of eliminating inconsistencies among state
confidentiality agreements.

Under the HSR Act, confidential business documents that firms submit to a federal
antitrust agency as part of a merger review are treated as confidential.*** The ability of the
federal antitrust agencies to ensure that confidential business documents are not publicly
or otherwise disclosed is critical to the success of the HSR Act’s pre-merger review pro-
gram.**? Firms often submit documents to an antitrust agency that provide critical insights
into current competitive conditions, the firm’s own future competitive strategies, and the like,
in a relevant market in which the firm participates. To reveal the content of those documents
could potentially cause significant competitive harm to the firm.

Because the HSR Act does not allow for state participation in the pre-merger review
process, states must negotiate confidentiality agreements with firms to ensure that confi-
dential business documents are properly protected from disclosure. Inconsistencies among
the provisions of confidentiality agreements offered by different states are another cost of
state merger reviews, however. Confidentiality protections for firms’ proprietary information
typically must be negotiated on a state-by-state basis, because confidentiality statutes vary
from state to state.'*® Those costs could be reduced by the adoption of a model confiden-
tiality statute by as many states as possible.**
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Id. at 2 (citing ARC America, 490 U.S. at 101).
Id. at 2.

Id.

Id. at 1, 3.

See 15 U.S.C. § 15c.

Disgorgement and restitution are equitable remedies. Disgorgement “‘deprive[s] a wrongdoer of his
unjust enrichment and . . . deter[s] others’ from future violations,” whereas “restitution . . . ‘restore[s]
the victims of a violation to the position they would have been in without the violation, often by refunding
overpayments made as a result of the violation.” Federal Trade Commission Policy Statement on Monetary
Equitable Remedies in Competition Cases, 68 Fed. Reg. 45,821 (Aug. 4, 2003). See generally Chapter
I11.C of this Report regarding the authority of the FTC and the DOJ to obtain equitable monetary remedies.

Proger Statement, at 13 (“[S]tates have advantages in investigating [non-merger] conduct-related offens-
es, the most important of which is the states’ ability to directly compensate individual consumers.”).

Private lawsuits to recover damages are generally lengthy and expensive propositions that most individual
consumers are unlikely to undertake. Proger Statement, at 13.

See Harry First, Delivering Remedies: The Role of the States in Antitrust Enforcement, 69 Geo. WAsH. L.
Rev. 1004, 1039 (2001); Rowe Comments, at 20; American Antitrust Institute, Public Comments
Submitted to AMC Regarding Enforcement Institutions, at 9 (July 15, 2005) [hereinafter AAl Comments
re Enforcement Institutions].

See Rowe Comments, at 20.
Calkins, Perspectives on State and Federal Antitrust Enforcement, at 679-80, 694.

See Michael DeBow, State Antitrust Enforcement, at 272-73 (the “relatively large number of bid-rigging
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National Association of Attorneys General, State Antitrust Litigation Database, available at http://
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Antitrust, at 263 (states “do not report such data”); American Bar Association, Section of Antitrust Law,
Public Comments Submitted to AMC Regarding State Antitrust Enforcement, at 5 (Oct. 19, 2005) [here-
inafter ABA Comments re State Antitrust Enforcement] (“We have been unable to create or identify a sat-
isfactory database.”); DeBow, State Antitrust Enforcement, at 271 (“There does not appear to be a cen-
tral registry of information about state antitrust activity. (NAAG is reportedly working on such a
database.)”).

NAAG Database.
Id.

The NAAG database does not include data from fourteen states: Alabama, Colorado, Indiana, Kentucky,
Louisiana, Montana, Nebraska, Nevada, North Carolina, North Dakota, Rhode Island, South Carolina,
South Dakota, and Vermont. The level of detail about each case that is reported varies among the states.

Figure 1 splits the merger-challenge segment into two pieces to illustrate the percentage of merger cases
pursued with and without federal participation.

AMC Staff, State Antitrust Enforcement Memo—Analysis of the NAAG Data, fig.2 (Nov. 10, 2006, updat-
ed Mar. 1, 2007) [hereinafter AMC Memo—Analysis of NAAG Data].

Id. at 5-6 (113 of 142 cases (80 percent) of enforcement actions pursued by states without federal par-
ticipation involved local or regional conduct or markets—64 of 80 price-fixing, bid-rigging, and market
allocation cases; 16 of 18 merger review cases; and 33 of 44 “other” cases).
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56 See Posner, Antitrust in the New Economy, at 940; U.S. Chamber of Commerce, Public Comments
Submitted to AMC, at 2-4 (Nov. 8, 2005) [hereinafter U.S. Chamber of Commerce Comments]; Robert
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58 See U.S. Chamber of Commerce Comments, at 3; DeBow Statement, at 4-6; Proger Statement, at 3;
American Bar Association, Section of Antitrust Law, Public Comments Submitted to AMC Regarding State
Civil Nonmerger Enforcement, at 8-9 (Oct. 19, 2005) [hereinafter ABA Comments re State Civil Nonmerger
Enforcement].

59 U.S. Chamber of Commerce Comments, at 3.

60 See First Statement, at 18 (states may seek injunctive relief under state antitrust laws); AAl Comments
re State Enforcement Institutions, at 9-12 (without state enforcement, certain injunctive relief might
not be attained); see also Rowe Supp. Statement, at 3 n.6 (citing In re Disposable Contact Lens
Antitrust Litigation as the only example of states seeking injunctive relief after a federal antitrust
agency decided not to seek injunctive relief).
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Chapter II.D
International Antitrust Enforcement

1. INTRODUCTION

The United States adopted the Sherman Act over 100 years ago.* Although few countries
adopted similar laws for many years,? today there are over 100 nations with competition
laws.® An increasing number of countries implemented comprehensive competition laws and
enforcement regimes as they recognized the “value of competition as a tool for spurring inno-
vation, economic growth, and . . . economic well-being,” and the advantages of moving away
from government-managed economies.* Over this same period, global trade has increased
markedly, and there has been a significant increase of economic integration and interde-
pendence across national borders.® Advances in communication technology have “shrunk
the time and distance that separate markets around the world.”®

A. Convergence, Cooperation, and Comity

Notwithstanding the large number of antitrust regimes worldwide, multinational antitrust
enforcement generally has not generated significant inconsistencies or conflict among
nations.” Indeed, significant convergence based on sound principles of competition law has
occurred and is continuing to occur on both procedures relating to multinational enforcement
and the core substance (if not the details) of antitrust and competition law.® Consensus is
being reached through a variety of means, including through multinational organizations
such as the Organisation for Economic Co-operation and Development (OECD) and the Inter-
national Competition Network (ICN).° The U.S. antitrust agencies in particular have played an
important role in encouraging convergence and cooperation, through participation in the OECD
and the ICN, as well as through the provision of technical assistance to nascent competition
law regimes. And a U.S. advisory committee, the International Competition Policy Advisory
Committee (ICPAC), issued an extensive report in 2000 that identified steps for cooperation
and convergence and stimulated further efforts in this regard.®

Cooperation between and among different nations’ antitrust enforcers has also limited
conflict. Instead of resisting “extraterritorial” enforcement of the U.S. antitrust laws through
blocking statutes and the like (as often occurred in the 1970s), many foreign jurisdictions
now actively assist the United States in antitrust enforcement efforts, and vice versa.* For
instance, a British magistrate court and a U.K. secretary of state recently authorized the extra-
dition of a British citizen to the United States to face criminal antitrust charges*?>—rulings that
likely would not have occurred as recently as five years ago.*®

The United States and the European Union routinely coordinate their reviews of cross-
border transactions.'* Such cooperation has been advanced by formal bilateral and multi-
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lateral agreements between the United States and other countries. For example, the United
States has entered into bilateral agreements with the European Union that both encourage
cooperation on investigations and establish principles of comity to govern when each juris-
diction should defer to the other.’® In 1994 Congress enacted the International Antitrust
Enforcement Assistance Act (IAEAA),® authorizing the United States to enter into agreements
enabling the exchange of confidential business information to facilitate the coordination of
cross-border investigations.’

Although the United States and other countries have reached a substantial degree of con-
vergence, improved by cooperation and coordination,*® further steps are appropriate.
Divergence can create problems of at least three types. First, companies may be subject
to conflicting and inconsistent laws, creating uncertainty as to the legal standards applicable
to their business arrangements.'® Second, companies must comply with the procedural
requirements of multiple jurisdictions, potentially increasing their costs significantly, par-
ticularly with respect to notification requirements for mergers.?° Third, different countries may
ultimately impose different, and inconsistent, remedies with respect to the same conduct
or transaction.?* U.S. companies that have been subject to differing remedies from differ-
ent enforcers, which resulted from the lack of greater convergence, include some of the
largest U.S. companies, such as Boeing, General Electric, and Microsoft.??

Based on its study, the Commission makes several recommendations intended to fur-
ther convergence on appropriate standards, encourage cooperation, and minimize conflict
in the future, as follows.

37. The Federal Trade Commission and the Antitrust Division of the Department of
Justice should, to the extent possible, pursue procedural and substantive
convergence on sound principles of competition law.

38. As a matter of priority, the Federal Trade Commission and the Antitrust Division
of the Department of Justice should study and report to Congress promptly on the
possibility of developing a centralized international pre-merger notification system
that would ease the burden on companies engaged in cross-border transactions.

39. Congress should amend the International Antitrust Enforcement Assistance Act
to clarify that it does not require that Antitrust Mutual Assistance Agreements
include a provision allowing the non-antitrust use of information obtained
pursuant to an AMAA.*

* Commissioners Shenefield and Valentine do not join this recommendation.
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40. Congress should provide budgetary authority, as well as appropriations, directly
to the Federal Trade Commission and the Antitrust Division of the Department
of Justice to provide international antitrust technical assistance.

41. The United States should pursue bilateral and multilateral antitrust cooperation
agreements that incorporate comity principles with more of its trading partners
and make greater use of the comity provisions in existing cooperation
agreements.

41a. Cooperation agreements should explicitly recognize the importance of
promoting global trade, investment, and consumer welfare, and the
impediment that inconsistent or conflicting antitrust enforcement poses.
Existing agreements should be amended to add appropriate language.

41b. Cooperation agreements should incorporate several principles of
negative and positive comity relating to circumstances when deference
is appropriate, the harmonization of remedies, consultation and
cooperation, and “benchmarking reviews.”

B. The Foreign Trade Antitrust Improvements Act

Applying the U.S. antitrust laws to conduct occurring overseas has the potential to conflict
with competition law and other policies in other nations. The Supreme Court first addressed
U.S. antitrust jurisdiction over conduct occurring outside the United States in 1909.2 After
years of divergent court decisions, Congress attempted to resolve the issue by passing the
Foreign Trade Antitrust Improvements Act (FTAIA) in 1982.24

The FTAIA, however, proved to be less than a model of clarity and resulted in continued
split court decisions. In 2004 the Supreme Court addressed some of these issues regard-
ing the law’s extraterritorial scope in F. Hoffmann-La Roche Ltd. v. Empagran S.A.,?® but the
opportunity for continued divergence exists. The Commission’s general principle on the
antitrust laws’ reach is intended to offer clear guidance in these unresolved areas.

Based on its study of the FTAIA, the Commission makes the following recommendation.

42. As a general principle, purchases made outside the United States from a seller
outside the United States should not be deemed to give rise to the requisite
effects under the Foreign Trade Antitrust Improvements Act.*

* Commissioner Delrahim does not join this recommendation.

215



216

ANTITRUST MODERNIZATION COMMISSION

2. RECOMMENDATIONS AND FINDINGS

A. Cooperation and Convergence

37. The Federal Trade Commission and the Antitrust Division of the Department
of Justice should, to the extent possible, pursue procedural and substantive
convergence on sound principles of competition law.

The Antitrust Division of the Department of Justice (DOJ) and the Federal Trade Commis-
sion (FTC) have made extensive efforts to improve cooperation between the United States
and other nations’ antitrust enforcers.?® Both U.S. antitrust agencies “enjoy [a] strong
cooperative relationship[] with a large and increasing number of foreign enforcement agen-
cies, enabling close cooperation on cases, coordination on international antitrust policy, and
provision of technical assistance to new agencies around the world.”?” Whereas U.S.
requests for cooperation previously took up to a year to be processed,?® today antitrust agen-
cies worldwide have a “pick up the phone” approach toward sharing information and assist-
ing each other in their antitrust enforcement efforts.?® This high degree of cooperation has
facilitated convergence of both procedural and substantive aspects of antitrust law.

The efforts of the U.S. antitrust agencies have been advanced in part through their par-
ticipation in two organizations, the OECD and the ICN.%° The OECD was created in 1961 to
expand free trade and improve development in member countries.3! As part of these efforts,
it created a Competition Law and Policy Committee that provides a variety of means for coun-
tries to share their best practices regarding antitrust and competition policy.32 The ICN, in
comparison, is relatively new, but has a more broad-based membership. It was created after
ICPAC called for the creation of a “Global Competition Initiative” to address antitrust enforce-
ment in a growing globalized economy.®* Membership in the ICN has increased from fourteen
jurisdictions when it began in 20013* to ninety-seven members from eighty-five jurisdictions
in 2007.%°

The ICN and OECD have promulgated “best practices” on merger reviews and cartel inves-
tigations and continue to work on convergence of substantive and procedural law.%¢ For exam-
ple, the ICN is currently undertaking a study of unilateral conduct standards with the goal
of developing a consensus on the objectives and legal and economic bases of enforcement
regarding unilateral conduct.®” The ICN in the past has developed principles of best prac-
tices regarding merger notification regimes, with the objective of highlighting the importance
of transparency and clarity in each jurisdiction’s rules regarding filing requirements and
review.® Overall, through their efforts, these institutions have had a meaningful influence
in “promoting convergence in antitrust enforcement”* and have contributed to the “signif-
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icant recent progress in reducing conflicts by increasing cooperation, information sharing,
and networking.”*° Indeed, their successes are reflected at least in part by the fact that the
vast majority of international investigations are conducted without incident.**

The DOJ and the FTC should continue to participate and take a leadership role in the ICN
and OECD competition activities. Congress should be supportive of these efforts. The ICN
and OECD mechanisms have proven extremely useful for encouraging the development of
competition laws in other countries based on sound antitrust principles that are not in con-
flict with U.S. antitrust laws. Avoiding such conflict is of great benefit to U.S. consumers and
businesses, because it allows companies to operate efficiently on a global scale, providing
the benefits that global commerce can bring.

38. As a matter of priority, the Federal Trade Commission and the Antitrust Division
of the Department of Justice should study and report to Congress promptly on the
possibility of developing a centralized international pre-merger notification system
that would ease the burden on companies engaged in cross-border transactions.

Approximately seventy jurisdictions now require notification of a merger.*> The filing
requirements and procedures can vary significantly from one country to the next. As a result,
companies involved in cross-border mergers must comply with numerous different rules and
processes.*® The costs can be significant, including costs for determining where filings are
required, preparing filings, and paying filing fees.** The 2003 PricewaterhouseCoopers sur-
vey on the time and costs involved in multijurisdictional merger reviews found that such
reviews typically required “eight completed or considered filings” at a cost of $3.8 million
for uncomplicated mergers, and $11.5 million for “more complex ones.”*®

The FTC and the DOJ should evaluate, in consultation with other jurisdictions, how to
implement some kind of common premerger notification system across countries that
would reduce the burden associated with multiple filings—for example, by providing an oppor-
tunity for companies to provide a single, simple initial submission for use by all affected juris-
dictions.*® Recent efforts to harmonize filing requirements have been a useful first step, but
further progress is needed. For example, one Commission witness noted that Germany,
France, and Britain attempted to implement a joint filing form, but that it is not frequently
used because “it really didn’t serve anybody’s interest.”*” The Commission believes that fur-
ther steps toward a common system would be valuable and should be feasible. The antitrust
agencies should report to Congress promptly as to whether a more uniform and less bur-
densome notification system is feasible.
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39. Congress should amend the International Antitrust Enforcement Assistance Act
to clarify that it does not require that Antitrust Mutual Assistance Agreements
include a provision allowing the non-antitrust use of information obtained
pursuant to an AMAA.*

In 1994 Congress enacted the International Antitrust Enforcement Assistance Act (IAEEA)
to authorize the United States to enter into agreements with other countries that allow the
exchange of confidential business information.*® Such agreements are known as Antitrust
Mutual Assistance Agreements (AMAAS). In the absence of an AMAA, the United States (as
well as other nations) is generally barred from sharing confidential information obtained from
businesses in the course of antitrust investigations.*® The IAEAA requires AMAAs to include
safeguards to ensure that confidential, competitively sensitive information that is exchanged
between enforcement agencies does not become public.%° By allowing countries to share con-
fidential information, an AMAA has the potential to permit countries to conduct joint inves-
tigations more efficiently and to reduce burdens on parties that might otherwise have to sup-
ply that information to both countries separately. Moreover, they can assist countries in
conducting coordinated cartel prosecutions by allowing cooperation in the investigation of
international cartels.®*

Since passage of the IAEAA, the United States has entered into only one AMAA—with
Australia.®? Notably, the United States currently has no formal mechanism for exchanging
cartel evidence with the European Union.®® Two provisions in the IAEAA may discourage other
jurisdictions from entering into AMAAs with the United States. First, the IAEAA provides that
the United States may enter into an AMAA only on a “reciprocal basis”—that is, the agree-
ments must provide both signatories with similar rights and obligations.®* Second, the
IAEAA requires that an AMAA must permit the foreign signatory to request from U.S. officials
the authority to use confidential information obtained through the AMAA in non-antitrust mat-
ters.®® Because of the reciprocity requirement, this second provision could mean that other
jurisdictions must similarly provide a mechanism that would allow the United States to seek
approval for the use of exchanged confidential information in non-antitrust matters.

The combination of these two provisions appears to have impeded other countries from
entering into AMAAs because they are not willing to provide for the possibility of non-
antitrust uses of information.% For instance, Canada’s Competition Act expressly prevents
the Competition Bureau from entering into an agreement where the information provided
would be used for purposes other than “the purpose for which it was requested.”®” To be

* Commissioners Shenefield and Valentine do not join this recommendation. They believe that the current
statute adequately accommodates authorities’ potentially divergent interests in use of shared information.
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sure, there may be other reasons as to why countries have not been more willing to enter
into AMAAs with the United States,%® and there may be other mechanisms through which con-
fidential information can be shared.®® The fact that there may be other reasons creating
obstacles to the adoption of AMAAs, as well as possible work-arounds, does not mean that
statutory change is not appropriate.

Congress should amend the IAEAA to make it clear that it does not require AMAAs to
include a provision for non-antitrust uses of confidential information. Such an amendment
would ensure that other countries are not prevented or dissuaded from entering into such
agreements out of concern over non-antitrust use of information.®°

40. Congress should provide budgetary authority, as well as appropriations, directly
to the Federal Trade Commission and the Antitrust Division of the Department
of Justice to provide international technical assistance.

The DOJ and the FTC provide extensive technical assistance to nascent competition law
regimes.®* The agencies use a variety of means—such as supplying on-site, long-term
advisors and conducting workshops involving personnel from agencies in several countries—
to provide assistance and training.%? Such training assists other countries in the develop-
ment of their enforcement institutions as well as in their understanding of the appropriate
economic and legal underpinnings of sound competition policy.®® It provides assistance in
“the development of framework laws,” and in the “training of personnel in the substantive

legal principles, analytical framework, and investigative techniques . . . .”% Taken togeth-
er, these services will foster greater cooperation and convergence on sound antitrust law
principles.®®

Neither the FTC nor the DOJ, however, has authority to fund such training itself. Funding
is instead provided through the U.S. Agency for International Development (USAID),%® whose
mission is to foster democracy, economic growth, and human health in developing nations
through a variety of means, including food aid, infrastructure construction, training, and tech-
nical assistance.®” FTC and DOJ requests for limited USAID funding to support antitrust train-
ing efforts accordingly compete with others’ demands for basic needs such as food and
healthcare support. The Commission believes that providing funding for antitrust technical
assistance directly to the antitrust agencies will help to ensure that the objectives and pri-
orities of antitrust technical assistance are properly weighed by those with the relevant
expertise, and that the monies are allocated as efficiently as possible.
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B. Formal Agreements Incorporating Comity Principles

Convergence and cooperation are a significant, but not the sole, method of reducing con-
flicting approaches and outcomes that may result from having more than one country seek
to apply its antitrust or competition laws to conduct. Regular application of principles of comi-
ty is a second critical component that calls for one enforcer to defer to another’s decisions,
and not take parallel, potentially inconsistent decisions. Comity has been described as “a
concept of reciprocal deference . . . [that] holds that one nation should defer to the law and
rules . . . of another because . . . the other has a greater interest.”®® Principles of comity in
the antitrust arena encourage “competition agencies to presumptively defer their own
enforcement authority to that of jurisdictions with the greatest interest or center of gravity.”®®

Comity principles can be applied in different ways. For example, courts may use comity
principles in deciding whether U.S. law applies to conduct that takes place outside the United
States. Indeed, comity has long been recognized as “a well-established part of U.S. case
law in antitrust cases.”’ Similarly, comity principles may inform the adoption of agreements
between countries regarding their respective responsibility and role in enforcing laws. The
United States has entered into numerous bilateral and multilateral agreements that help
to foster cooperation and coordination with other antitrust regimes, many of which include
provisions calling for use of comity principles.

Most significantly, the United States entered into a bilateral agreement with the European
Union in 1991 regarding antitrust enforcement, and a revised agreement in 1998.™ These
agreements set out certain principles of comity, both negative and positive.” Traditional or
“negative” comity, contained in the 1991 agreement, is where one country restrains itself
so as not to allow its laws and law enforcement actions to harm or impede another coun-
try’s important interests.”™ The 1991 agreement calls for the United States or European
Union to consider certain factors such as the significance of the anticompetitive activities
involved “within the enforcing Party’s territory as compared to conduct within the other Party’s
territory;” “the degree of conflict or consistency between the enforcement activities and the
other Party’s laws;” and “the existence or absence of reasonable expectations that would
be furthered or defeated by the enforcement activities.””* Accordingly, when “it appears that
one Party’s enforcement activities may adversely affect important interests of the other Party,
the Parties will consider [the factors enumerated above] . . . in seeking an appropriate
accommodation of the competing interests.”” This type of comity is an exercise of prose-
cutorial or investigatorial restraint.

“Positive” comity, by comparison, is where one country asks another to “take appropriate
actions regarding anticompetitive behavior occurring in its territory that affects the important
interests of the requesting party, where that behavior violates the competition laws and reg-
ulations of the host [country].”’® For example, under the 1998 Agreement the U.S. compe-
tition authorities may request the E.U. competition authorities to investigate and, if warranted,
to remedy anticompetitive activities occurring largely in the European Union in accordance
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with its competition laws.” Under the agreement, the United States would also defer or sus-
pend pending or contemplated enforcement activities while the European Union investigat-
ed.” Positive comity thus aims to place primary responsibility for enforcement “in the hands
of the jurisdiction most closely associated with the alleged anticompetitive conduct.””

41. The United States should pursue bilateral and multilateral antitrust cooperation
agreements that incorporate comity principles with more of its trading partners
and make greater use of the comity provisions in existing cooperation
agreements.

41a. Cooperation agreements should explicitly recognize the importance of
promoting global trade, investment, and consumer welfare, and the
impediment that inconsistent or conflicting antitrust enforcement poses.
Existing agreements should be amended to add appropriate language.

Agreements incorporating principles of comity provide a useful mechanism to avoid
duplicative enforcement and to reduce instances of potentially conflicting decisions, there-
by making antitrust enforcement more efficient and lessening costs on businesses and con-
sumers. The 1991 and 1998 U.S.-E.U. agreements have, in general, been used success-
fully,®® and have served as a template for subsequent bilateral agreements with Brazil,
Canada, Israel, Japan, and Mexico.8* However, the potential of the agreements may not been
fully realized because the parties have not regularly invoked their comity principles.®? As one
commenter stated, while U.S. bilateral agreements “have largely been a success|,] . . . the
comity provisions . . . have been less successful.”s3

For example, some believe that the “limited impact of comity in the antitrust field”
resulted in the inconsistent conclusions reached by the United States and the European
Union in the investigations of the GE/Honeywell merger and of conduct by Microsoft.®* They
believe that when jurisdictions with longstanding and respected antitrust regimes such as
the United States and the European Union fail to apply principles of comity when appropri-
ate, it gives jurisdictions with less mature regimes a license similarly to disregard comity
principles.®® The United States therefore must lead by example in this critical area.® The
FTC and the DOJ should actively seek opportunities to invoke the comity provisions in
existing agreements and encourage other countries to do likewise. They should consider
developing more informal and efficient uses for comity and extend comity principles to inter-
actions with other nations with which agreements do not exist.

This is particularly important because global trade, investment, and welfare depend, in
part, on the efficient and consistent resolution of antitrust investigations. Inconsistent reme-
dies and resulting conduct obligations can impose high costs on businesses and the con-
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sumers of their products.®” For example, commenters identified numerous costs, including:
(1) “increased political tension that may reduce support for global trade and cooperative
bilateral relations[;]"® (2) “uncertainty over the legal consequences of cross-border trans-
actions or investments which hinders business planning and skews investment decisions
by diminishing the anticipated competitive rewards of innovation[;]”®° and (3) “conflicting or
inconsistent remedies, which result[s] in uncertainty, impedes business planning, skews
investment decisions, and promotes inefficiency.”®® Ultimately, such costs can deter invest-
ment and trade that generally benefits consumers and increases their welfare.®*

Multinational agreements that incorporate comity principles, whether existing or new,
should be more explicit in recognizing the importance to global trade, investment, and con-
sumer welfare of avoiding conflicting or inconsistent antitrust enforcement.®2 At present, the
United States’ bilateral agreements do acknowledge that “effective enforcement of antitrust
laws is important to the efficient operation of markets and to economic welfare.”®® However,
such statements fail to convey fully the importance of cooperation agreements including
comity principles to achieving robust trade and investment on a global scale and should,
where possible, be strengthened to confirm these important points.

41b. Cooperation agreements should incorporate several principles of
negative and positive comity relating to circumstances when deference
is appropriate, the harmonization of remedies, consultation and
coordination, and “benchmarking reviews.”

The United States, as it pursues increasing numbers of agreements containing comity
principles with other countries, should seek to enter into agreements that contain the fol-
lowing five principles. These principles, as explained below, aim to assign principal enforce-
ment authority to the country with the greatest connection to the transaction or conduct at
issue, but seek to ensure that other countries that have an interest in the merger or con-
duct also are assured that their interests will be taken into account.

® Complete Deferral. Any country as to which a cross-border transaction or conduct
does not have a direct, substantial, and reasonably foreseeable anticompetitive effect
should defer to the enforcement judgment of the country or countries where there is
such an effect.
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® Presumptive Deferral. When a competition authority in one country with a substantial
nexus to a transaction or conduct has taken enforcement action, other countries with
a lesser nexus should presumptively defer to that action. The first country should
consult with other jurisdictions before taking action that will affect their significant
interests.”

® Harmonization of Remedies. When more than one country pursues an enforcement
action against the same transaction or conduct, those countries should seek to avoid
imposing inconsistent or conflicting remedies through, for example, consultation or by
fashioning remedies on a joint basis.

® Coordination Mechanism. A mechanism should be established whereby any private
entity that is potentially subject to inconsistent or conflicting rules or remedies with
respect to the same transaction or conduct can request consultation and/or coordi-
nation between or among jurisdictions to avoid inconsistency or conflict.

® “Benchmarking” Reviews. In any case where the United States and another jurisdiction
nevertheless impose inconsistent or conflicting remedies, they should agree to con-
duct ongoing “benchmarking” reviews of the impact of the divergent remedies on the
parties and competitive processes.

Complete Deferral. This first principle would ensure that where a transaction or conduct
does not have a significant effect on a country’s consumers, that country will not seek to
take an enforcement action or seek to impose remedies on the conduct.®* Incorporating this
principle into bilateral agreements would help prevent countries with only minimal connec-
tion with a particular transaction or conduct from exercising jurisdiction where they have rel-
atively minor interests and others are better positioned to do so.

This principle would take as its guiding standard the “direct, substantial, and reasonably
foreseeable” test used in the Foreign Trade Antitrust Improvements Act (and comparable
principles in other countries).®® Thus, unless anticompetitive conduct has a direct, sub-
stantial, and reasonably foreseeable effect on a country that is party to such an agreement,
it would defer to the enforcement efforts of other countries in which there was such an
effect. When only a negligible effect exists, a country’s consumers are unlikely to be mean-
ingfully affected, and there is little reason for that country’s antitrust enforcer to seek relief
against the conduct or transaction.

Presumptive Deferral. The second principle seeks to ensure that even where conduct or
a merger may affect consumers in a country, that country’s antitrust enforcers will defer to
the enforcers in other countries in which the effects are likely to be more significant. Thus,
the country with a lesser “nexus” to the conduct or transaction should defer to the other

* Commissioner Carlton does not join in recommending the inclusion of this principle.
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country with a greater nexus. The relative nexus to the transaction can be determined on
the basis of generally accepted choice-of-law principles.®® This presumptive deferral has two
limitations. First, it is only a presumption, so that if there are other compelling reasons for
taking action, a country may do so even where it otherwise might not. Second, although a
country with a lesser nexus should defer on enforcement decisions, the country with the
greater nexus should consult with it to ensure that the interests of the other country are
taken into account.

The consultation obligation is of particular importance because it helps allay concerns
that smaller jurisdictions will usually have a lesser nexus and thus would be obligated to
defer in most instances to another jurisdiction’s decisions.®” Although global transactions
and conduct have the potential to cause anticompetitive effects acutely in some nations,
more typically any effects will be broadly spread throughout the world. As a result, in many
instances, larger jurisdictions, such as the European Union and the United States, are like-
ly to have the most substantial nexus to the conduct or transaction. However, “every
harmed nation has a legitimate interest in applying its law to protect its citizen.”®® The con-
sultation requirement will help to accommodate the interests of countries with less sub-
stantial connections, which would refrain from seeking remedies themselves under this prin-
ciple.®® It provides smaller nations with a “voice” and an opportunity to have their particular
interests considered, while still allowing the jurisdiction with the greater nexus to the con-
duct to lead the investigation.1®

Harmonization Mechanism. This principle calls for countries to seek to make remedies
consistent wherever possible.*®! It helps to ensure that where comity principles do not result
in one country’s deferring to the enforcement responsibility of another cooperation will
instead be used to avoid the costly effects of inconsistent remedies. To be sure, in the vast
majority of multinational cases antitrust regimes have managed to avoid imposing incon-
sistent or conflicting remedies on multinational businesses.°? Nonetheless, in a few cases
the United States and other antitrust enforcement agencies have taken divergent paths in
both their analysis and in the remedies imposed.®

The Commission does not recommend a principle by which the remedies imposed by the
first jurisdiction to investigate should limit the authority of other jurisdictions to impose dif-
ferent (whether lesser or greater) remedies.** Such deference requires the countries
involved in the agreement to have confidence that the jurisdiction that is the first to act will
both be competent and free from political influence.°® With time and further cooperation
between the United States and other countries, the confidence such decisions will be com-
petent and free from parochial bias are likely to increase. At that point, a different approach
regarding remedies may become appropriate.

Coordination Mechanism. This principle helps to reinforce the previous principle by ensur-
ing that where countries fail to cooperate in fashioning remedies, the entities subject to the
conflicting remedies will have a mechanism through which to request that such cooperation
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and consultation take place.% While in the typical instance cooperation should occur as a
result of the agreement, there may be circumstances in which it does not. The Commission
does not propose any particular mechanism, but expects that any company that makes a
credible showing that an investigation by more than one country could potentially subject it
to inconsistent or conflicting remedies should be permitted to request a joint consultation
between the antitrust agencies conducting the investigation.*%’

“Benchmarking” Reviews. This principle also helps to reinforce the previous two principles.
In the few instances in which multinational cooperation and coordination cannot reach a har-
monious result, the countries involved should undertake a retrospective evaluation as to why
the usual cooperation mechanisms failed.°® A benchmarking review after completion can
identify why potentially avoidable conflict occurred and how to prevent it in the future. Even
where the different remedies may be a result of different assessments of the relevant evi-
dence, the investigating agencies are likely to benefit from a fuller understanding as to why
each agency reached a different conclusion. Such consultations may foster further conver-
gence that will avoid such outcomes in the future.

C. The Foreign Trade Antitrust Improvements Act

Almost since the Sherman Act’s passage, courts have struggled to define the territorial lim-
its of the Act in two interrelated respects. First, when does conduct overseas affect U.S.
commerce? Second, if it does, who may sue for the harm suffered as a result of that con-
duct? Ultimately, the case law that developed did not provide clear answers to these ques-
tions. As U.S. businesses expanded their operations worldwide, they became concerned that
their conduct overseas might be subject to the Sherman Act.*®® To provide greater clarity,
Congress enacted the Foreign Trade Antitrust Improvements Act (FTAIA). The complex word-
ing of this statute, however, has also resulted in ambiguities. The territorial scope of the
Sherman Act and who may bring a claim under it thus remain unclear.

The importance of clarity in this area has grown in recent years. Improved methods of
detection, as well as increased global awareness of the harms of anticompetitive conduct,
have led enforcers to prosecute vigorously global price-fixing conspiracies that affect world-
wide commerce. Consumers harmed by alleged anticompetitive conduct caused by such glob-
al conspiracies sometimes seek to recover under the Sherman Act. When those consumers
sue for purchases they made in the United States, their right to seek recovery is not con-
troversial. However, consumers who made purchases outside the United States from com-
panies outside the United States also sometimes seek to take advantage of the Sherman
Act’s robust private remedies, including treble damages, which generally are not available
under the laws of other nations.

Such lawsuits can affect both international comity and business certainty. First, inter-
preting the Sherman Act to extend to conduct that occurs wholly outside the United States
has the potential to interfere with other countries’ decisions regarding how best to regulate
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their own commercial affairs. Countries with less robust private remedies than those in the
United States have chosen to balance the costs and benefits of such a remedial scheme
differently. If remedies under the Sherman Act were extended to every purchaser world wide,
that would undermine other countries’ choices about the appropriate remedial scheme.
Second, the lack of clarity regarding the application of the Sherman Act to conduct wholly
outside the United States leaves U.S. businesses uncertain regarding the consequences
of their conduct outside the United States and has the potential to increase their liability
despite no additional harm to U.S. consumers.

The Supreme Court’s decision in F. Hoffmann-La Roche Ltd. v. Empagran S.A. in 2004,
and a subsequent appellate court decision in that case,''* have cleared up some of the
uncertainty about the territorial limits of the Sherman Act, as articulated in the FTAIA.
These judicial decisions, however, have not ended the issue. The FTAIA itself remains a
source of confusion, and courts may still diverge on their approaches, given the limited guid-
ance from the Supreme Court.

1. Background

The Sherman Act makes illegal anticompetitive restraints in, or monopolization of, any part
of “trade or commerce among the several States, or with foreign nations.”**? By its terms,
the Sherman Act thus protects U.S. consumers and U.S. markets against anticompetitive
conduct, whether that conduct takes place within the United States or outside of it. It was
always clear that when domestic conduct produces anticompetitive effects, consumers
injured by these anticompetitive effects can sue for treble damages.'*® But, prior to passage
of the FTAIA, courts had varied in their interpretations of when the Sherman Act applied to
conduct outside the United States.** Some had held that the Sherman Act applied only when
conduct had a direct or substantial effect on U.S. commerce.**® Other courts had extended
the Sherman Act to cover conduct that did not have a substantial effect on U.S. commerce.'¢

This lack of uniformity among courts led U.S. businesses to seek statutory clarification
of the territorial reach of the Sherman Act. In 1982 Congress enacted the FTAIA to clarify
the case law and establish well-defined limits on the reach of U.S. antitrust laws. The FTAIA
provides that:

Sections 1 to 7 of [the Sherman Act] shall not apply to conduct involving trade
or commerce (other than import trade or import commerce) with foreign nations
unless—

(1) such conduct has a direct, substantial, and reasonably foreseeable effect—

(A) on trade or commerce which is not trade or commerce with foreign
nations, or on import trade or import commerce with foreign nations; or

(B) on export trade or export commerce with foreign nations, of a person
engaged in such trade or commerce in the United States; and
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(2) such effect gives rise to a claim under the provisions of sections 1 to 7 of
[the Sherman Act], other than this section.

If sections 1 to 7 of [the Sherman Act] apply to such conduct only because of the
operation of paragraph (1)(B), then sections 1 to 7 of [the Sherman Act] shall
apply to such conduct only for injury to export business in the United States.*'”

In short, the FTAIA places a limit on the geographic reach of the Sherman Act so that
entirely foreign conduct is outside the reach of the Sherman Act. However, such conduct can
be brought back within the Sherman Act’s reach (and thus the FTAIA limit does not apply) if
the foreign conduct causes a direct, substantial, and reasonably foreseeable effect on U.S.
commerce.

Congress intended the statute to make plain that, unless foreign conduct had a direct,
substantial, and reasonably foreseeable effect on U.S. commerce, such conduct would be
outside the reach of U.S. antitrust laws. Congress believed that this test would serve as a
“simple and straightforward clarification of existing American law” that would create “[a]
clear benchmark . . . for businessmen, attorneys and judges.”*8

Despite Congress’s efforts, the FTAIA had the unintended consequence of eliciting addi-
tional inconsistency in the case law. In particular, the FTAIA’s proviso that the Sherman Act
applies when the anticompetitive effect of foreign conduct “gives rise to a claim” under the
Sherman Act produced inconsistent results in the courts. Some courts held this term to
mean that the FTAIA does not limit application of the Sherman Act so long as the foreign
conduct causing injury gave rise to “a” claim under the Sherman Act. Under this interpre-
tation, a person harmed by anticompetitive conduct anywhere in the world could pursue a
claim under the Sherman Act so long as at least one person was injured by that conduct’s
U.S. effect and thus had “a claim.”*® Other courts resolved the question differently, requir-
ing that the plaintiff seeking relief under the Sherman Act show that it had a claim itself for
relief.1?° Under this alternative interpretation, for a person to assert a Sherman Act claim,
he must himself have been injured by the conduct’s effect on U.S. commerce.

The Supreme Court granted certiorari in F. Hoffmann-La Roche Ltd. v. Empagran to resolve
this split among circuit courts. Empagran involved a global vitamin price-fixing conspiracy
that affected consumers in numerous countries, including the United States.*?* The plain-
tiffs were located outside the United States and conceded that they had suffered injury
through purchases made outside the United States. They nevertheless sought recovery in
U.S. courts on the ground that the global conspiracy produced anticompetitive effects in the
United States that gave rise to “a” valid Sherman Act claim. It did not matter, they argued,
that the Sherman Act claim was not their own.?2

The Supreme Court held that a person may not assert a claim merely because another
person has a claim arising from the same conduct’s effect on U.S. commerce.'?® The Court
further held that it could find no basis for extending the reach of U.S. antitrust laws to cir-
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cumstances where the foreign injury was independent of any U.S. effects*?*—especially when
the very purpose of the FTAIA was to “exclude[] from the Sherman Act’s reach . . . anti-
competitive conduct that causes only foreign injury.”*2®

On remand, the Supreme Court directed the D.C. Circuit to consider the circumstances
in which an overseas plaintiff could successfully show that it had been harmed because of
the effects on U.S. commerce. The plaintiffs argued that the cartel could be successful only
if it raised prices globally; had it not raised prices in the United States, resellers could have
taken advantage of the lower prices in the United States to arbitrage the difference and
undermine the cartel by reselling in the rest of the world.*?® Accordingly, “but for” the harm
to U.S. commerce, plaintiffs argued, they would not have suffered harm, and this was suf-
ficient to avoid the FTAIA’s limitation on the Sherman Act.

The D.C. Circuit rejected the plaintiffs’ “but for” causation theory, and held that the plain-
tiffs’ harm must have a “direct causal relationship, that is, proximate causation” with the
effect on U.S. commerce.'?” Subsequent courts confronting the same argument have also
rejected the “but for” approach based on an arbitrage theory.*?® Nonetheless, only two of
twelve circuit courts have addressed the issue. Moreover, no court of appeals has entirely
foreclosed all alternative theories on which a foreign purchaser that purchases from a for-
eign seller might prove its harm was caused by effects within the United States.

2. Recommendation and Findings

42. As a general principle, purchases made outside the United States from a seller
outside the United States should not be deemed to give rise to the requisite
effects under the Foreign Trade Antitrust Improvements Act.”

The Commission agreed that this general principle fairly represents the intent of Congress
in enacting the FTAIA, is consistent with the Supreme Court’s holding in Empagran, and
describes how court decisions should apply the FTAIA.T The Commission recommends this
principle for the following reasons.

* Commissioner Delrahim does not join this recommendation.

T Commissioners Burchfield, Carlton, Jacobson, Kempf, Valentine, and Warden would support a statutory
change to the FTAIA consistent with this principle.
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a. U.S. Antitrust Laws Should Not Interfere with Other Nations’ Decisions on How Best to
Regulate Their Economies

Plaintiffs that have purchased goods or services in foreign markets from foreign sellers
should have no right to seek redress under U.S. laws for injuries sustained in those foreign
markets.*?® Such plaintiffs should seek redress in the jurisdiction in which they were a mar-
ket participant.t*° Limiting who may seek redress under U.S. antitrust laws in this way pre-
vents those laws from interfering with other nations’ decisions as to how their antitrust laws
should regulate conduct in their territory.*s!

As global awareness of the importance of competition and the need for laws to protect it
grows, other countries will continue to implement mechanisms to ensure competition flour-
ishes. These nations may adopt laws that permit consumers injured in those markets to seek
redress.*2 Even if a foreign jurisdiction has not adopted such remedies, however, U.S.
antitrust policy should not fill the gap.*** Other countries may reasonably determine that a
remedial scheme like that in the United States would interfere with their own competition poli-
cies or other values they have decided to advance. Similarly, other countries may have con-
cluded that treble damages are “too much” or government civil fines are sufficient for deter-
rence.*3 Therefore, the Commission’s principle confirms that the FTAIA does not “provide
worldwide subject matter jurisdiction to any foreign suitor wishing to sue its own local sup-
plier, but unhappy with its own sovereign’s provisions for private antitrust enforcement.”*%

b. Allowing Foreign Purchasers to Sue in the United States for Foreign Injuries Could Under-
mine Global Deterrence of Anticompetitive Conduct

In Empagran the antitrust enforcement agencies of several nations, including the DOJ,
filed amicus briefs cautioning that allowing foreign purchasers to sue in U.S. courts could
potentially undermine deterrence by hindering the agencies’ criminal enforcement pro-
grams.3¢ Allowing such private suits could deter participation in antitrust leniency programs
in the United States and in other countries because companies would be subjected to
increased liability in the United States once they had acknowledged involvement in a car-
tel.*3” Reduced efficacy of such leniency programs, which help identify cartels in the first
place, has the potential to reduce the ability of all nations to combat and prosecute cartel
conduct effectively, and hamper deterrence as a result.

Proponents of a broader interpretation of the FTAIA believe that allowing persons who
purchased and suffered injury abroad to sue more freely under U.S. antitrust laws would
increase overall deterrence by subjecting companies to broader liability.**® All else being
equal, increasing the liability of companies will likely increase deterrence. But a broader inter-
pretation of the FTAIA may well undermine deterrence, for the reasons discussed above. In
addition, deterrence can be increased, if appropriate, through alternative mechanisms.*3®
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c. The Proposed General Principle Does Not Limit the Availability of the Sherman Act Based
on the Nationality of the Plaintiff

The Commission’s recommended principle does not limit the availability of the Sherman
Act on the basis of the nationality of the plaintiff. In enacting the FTAIA, Congress explained
that:

[Floreign purchasers should enjoy the protection of [U.S.] antitrust laws in the

domestic marketplace, just as our citizens do . . . . [The FTAIA] preserves antitrust
protections in the domestic marketplace for all purchasers, regardless of nation-
ality . .. .10

Courts likewise have explained that the plaintiff’s nationality is irrelevant, and that it is
the location of the transaction’s effects that matters.*** There is no need to inquire into the
nationality of the plaintiff—especially when such an inquiry could fail to answer the critical
question of whether the plaintiff purchased abroad from a seller abroad and thus could not
have suffered the requisite injury as a result of any U.S. effects.?*? Moreover, using a
claimant’s nationality to decide whether he or she can gain access to U.S. courts could vio-
late certain international treaties to which the United States is a party.**® Thus, the “criti-
cal question is not the nationality of the plaintiff but the location of the marketplace in which
he participated” and whether that market was affected.*
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integration.”); Ben S. Bernanke, Chairman, Fed. Reserve, Global Economic Integration: What’s New and
What’s Not?, Remarks at the Federal Reserve Bank of Kansas City’s Thirtieth Annual Economic
Symposium, at 1 (Aug. 25, 2006).

6 Alan Greenspan, Chairman, Fed. Reserve, Current Account, Remarks at Advancing Enterprise 2005
Conference, at 1 (Feb. 4, 2005).

7 International Antitrust Transcript at 11-12, 15 (Tritell) (Feb. 15, 2006).

8 Randolph W. Tritell, International Antitrust Convergence: A Positive View, 19 ANTITRUST 25, Summer 2005,
at 26 (identifying the following antitrust principles as being most common to modern antitrust regimes:
“promoting consumer welfare; the importance of economics in competition analysis; the need to deter
and punish hard-core cartels; the value of separating social and employment policy from competition
policy; and non-discrimination on the basis of nationality”).

9 American Bar Association, Section of Antitrust Law, Public Comments Submitted to AMC Regarding
International Cooperation, at 2 (Feb. 8, 2006) [hereinafter ABA Comments re International Cooperation]
(describing the U.S. agencies as “leaders in promoting convergence and coordination through multilat-
eral fora such as the OECD and the ICN”); Fox Statement, at 3 (stating that the OECD and the ICN play
an important role in today’s era of cooperation).

0 See generally ICPAC REPORT.

1 Scott D. Hammond, Deputy Ass't Att’y Gen. for Criminal Enforcement, Antitrust Div., Dep’t of Justice,
Charting New Waters in International Cartel Prosecutions, Speech Before 20th Annual Nat’l Inst. on White
Collar Crime, ABA Criminal Justice Section, at 6 (Mar. 2, 2006) [hereinafter Hammond, International Cartel
Prosecutions]; Scott D. Hammond, Acting Deputy Ass’t Att’y Gen. for Criminal Enforcement, Antitrust Div.,
Dep’t of Justice, An Overview of Recent Developments in the Antitrust Division’s Criminal Enforcement
Program, Speech Before ABA Mid-winter Leadership Meeting, at 3—4 (Jan. 10, 2005) (referring to foreign
government’s “increased willingness to assist the United States in prosecuting cartel activity” and
acknowledges that “[c]ooperation among competition law enforcement authorities has undergone a sea
change”).

See Dep’t of Justice, Antitrust Div., Update, at 7 (Spring 2006) (stating that both the Bow Street
Magistrate’s Court and the U.K. Secretary of State for the Home Department in The Government of the
United States of America v. lan P. Norris authorized the extradition, under the U.K. Extradition Act of 2003,
of lan Norris to the United States to face criminal antitrust charges), available at http://www.usdoj.gov/
atr/public/216254.htm. An appellate court in the United Kingdom has stayed the extradition ruling,
pending an appeal to the House of Lords. See BusiNEss TIMES ONLINE, Norris Cleared to Take Extradition
Fight to Lords, (Mar. 13, 2007), at http://business.timesonline.co.uk/tol/business/law/corporate/
article1508737.ece.

Her Majesty’s Government of the United Kingdom and Northern Ireland, Public Comments Submitted to
AMC, at 2 (Feb. 3, 2006) [hereinafter U.K. Comments] (referring to a recent trend in the United Kingdom
of moving British antitrust laws toward U.S. standards); see, e.g., Hammond, International Cartel
Prosecutions, at 10 (noting that the United Kingdom introduced criminal sanctions for hard-core cartel
participants in 2002 through its U.K. Enterprise Act).

N

w

>

William Blumenthal, FTC General Counsel, The Status of Convergence on Transatlantic Merger Policy,
Remarks Before the ABA Section of International Law 2005 Fall Meeting, at 3-4 (Oct. 27, 2005) (refer-
ring to the successful coordination and collaboration between the U.S. federal agencies and their E.U.
counterparts in transatlantic mergers such as GE/Amersham, P&G/Gillette, Sony/BMG, Sanofi/Aventis,
and GE/Instrumentarium); see also Randolph W. Tritell, Statement at AMC International Antitrust Hearing,
at 3-4 (Feb. 15, 2006) [hereinafter Tritell Statement] (describing the close cooperation U.S. agencies
enjoy with their foreign counterparts in antitrust matters involving “notification [and the] exchange of non-
confidential information”).

15 American Bar Association, Sections of Antitrust Law and International Law, Public Comments Submitted

to AMC Regarding Comity, at 7-8 (Apr. 10, 2006) [hereinafter ABA Comments re Comity].
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16 15 U.S.C. §§ 6201-12.
17 ABA Comments re International Cooperation, at 2.

18 See, e.g., U.K. Comments, at 2 (stating that there has been a “steady trend in recent years towards con-
vergence” and that the UK’s “new prohibitions on anti-competitive agreements . . . are similar to those
in U.S. law”).

19 See Bertelsmann Comments, at 3; Michael L. Blechman, Statement at AMC International Antitrust
Hearing, at 2 (Feb. 15, 2006) [hereinafter Blechman Statement]; James R. Atwood, Statement at AMC
International Antitrust Hearing, at 4 (Feb. 15, 2006) [hereinafter Atwood Statement]; ABA Comments re
Comity, at 4. Such uncertainty can reduce efficiency because companies will either forgo procompetitive
conduct about which they have legal uncertainty or will be forced to operate different marketing, distri-
bution, and manufacturing schemes to comply with different requirements in competing jurisdictions.
See Bertelsmann Comments, at 3; see also ACT Comments, at 9-10 (noting problem is particularly acute
for computer software companies, whose assets are primarily intellectual not physical, and that thus eas-
ily do business globally); Blechman Statement, at 2; International Chamber of Commerce, Public
Comments Submitted to AMC, at 11 (Sept. 1, 2005); Atwood Statement, at 4; Tritell Statement, at 7
(referring to potential for duplicative or incompatible antitrust rules due to the existence of over 100
antitrust regimes); ABA Comments re Comity, at 2.

2

o

See Bertelsmann Comments, at 3; Blechman Statement, at 2; Atwood Statement, at 4; ABA Comments
re Comity, at 4; see also ACT Comments, at 10.

21 In many “new economy” industries, in which a company may sell a product or service worldwide, a rem-
edy imposed by a single country can have worldwide consequences. See Bertelsmann Comments, at 3;
see also ACT Comments, at 7-9 (citing Microsoft remedies in European Union and South Korea, as well
as European Union’s order of compulsory licensing of intellectual property holding in IMS Health);
Business Roundtable, Public Comments Submitted to AMC, at 26 (Nov. 4, 2005) [hereinafter Business
Roundtable Comments] (stating that Roundtable members are concerned they will face conflicting
antitrust remedies). The problem has been exacerbated by “forum shopping” by complainants that seek
out a country that is likely to impose the most stringent remedy. See Bertelsmann Comments, at 3;
Blechman Statement, at 2; ABA Comments re Comity, at 4.

22 See Tritell Statement, at 8 n.17 (noting investigations of Boeing/McDonnell-Douglas and G.E./Honeywell
mergers, as well as Microsoft’s conduct).

23 American Banana Co. v. United Fruit Co., 213 U.S. 347 (1909) (declining to extend U.S. antitrust laws
in regions where the conduct at issue was not unlawful).

2415 U.S.C. § 6a.

25 F, Hoffmann-La Roche Ltd. v. Empagran S.A., 542 U.S. 155, 173 (2004) (answering the question
whether the FTAIA “gives rise to ‘a’ claim” should be interpreted as “gives rise to ‘the’ plaintiff’'s
claim”).

26 ABA Comments re International Cooperation, at 2 (describing the U.S. agencies as “leaders in promot-
ing convergence and coordination through multilateral fora such as the OECD and the ICN”); Atwood
Statement, at 5 (noting that U.S. authorities encouraged the development of antitrust law around the
world); Bertelsmann Comments, at 5 (stating that the United States played a “pioneering role” in devel-
oping bilateral agreements with other countries).

27 Tritell Statement, at 3; see also International Antitrust Trans. at 39-42 (Tritell and Masoudi).
28 Hammond, International Cartel Prosecutions, at 6.

29 Id.; Blechman Statement, at 5 (“Antitrust enforcement authorities now routinely notify each other of inves-
tigations, share information during investigative phases, and either confer regarding or jointly negotiate
remedies.”).

30 Fox Statement, at 3 (stating that the OECD and the ICN play an important role in today’s era of cooper-
ation).
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31 History of Organisation for Economic Co-operation and Development, available at http://www.oecd.org/
document/63/0,2340,en_2649_201185_1876671_1_1_1_1,00.html.

32 Qrganisation for Economic Co-operation and Development, Competition Law and Policy, available at

33 |CPAC REPORT, at 281 (proposing a “Global Competition Initiative” as a forum for addressing global com-
petition issues); International Competition Network, History, available at http://www.international
competitionnetwork.org/index.php/en/about-icn/history [hereinafter ICN, History] (stating that “[t]he con-
cept for the ICN came directly out of the recommendations of the International Competition Policy
Advisory Committee (ICPAC)”).

34 ICN, History.

35 See International Competition Network, A Statement of Mission and Achievements up until May 2006,
at 2 (May 2006), available at http://www.internationalcompetitionnetwork.org/media/library/
conference_5th_capetown_2006/ICNMission&AchievementsStatement.pdf.

36 Gerald F. Masoudi, Statement at AMC International Antitrust Hearing, at 3-6 (Feb. 15, 2006) [hereinafter
Masoudi Statement].

37 International Competition Network Unilateral Conduct Working Group 2006-2007 Work Plan, available at
http://www.internationalcompetitionnetwork.org/media/library/unilateral_conduct/UCWGworkplan.pdf;
Press Release, Dep’t of Justice, International Competition Network Conference Finalizes Merger Guide-
lines Workbook to Improve Merger Review Analyses, Establishes Unilateral Conduct Working Group
(May 5, 2006), available at http://www.usdoj.gov/atr/public/press_releases/2006/215982.htm.

38 Seeg, e.g., ICN Working Groups, Mergers, available at http://www.internationalcompetitionnetwork.org/
media/archive0611/notification.html.

39 Masoudi Statement, at 3.

40 Bertelsmann Comments, at 4.

41 International Antitrust Trans. at 11-12, 15 (Tritell).
42 Bertelsmann Comments, at 2.

43 Blechman Statement, at 2.

44 ACT Comments, at 10; Blechman Statement, at 2; ABA Comments re Comity, at 4; ICPAC REPORT, at
91-93.

45 PricewaterhouseCoopers, A Tax on Mergers? Surveying the Time and Costs to Business of Multi-juris-
dictional Merger Reviews, at 4, 42 (July 2003) (figures reported were €3.3 million and €10 million, con-
verted here at then-prevailing rate of approximately €1 to $1.15); see also ICPAC RePoRT, at 93 n.17
(stating that the Halliburton/Dresser merger reportedly cost the parties $3.5 million “to comply with noti-
fication and investigation requirements in the six jurisdictions where notification was required (Australia,
Brazil, Canada, the EU, Mexico, and the United States)”).

46 See Fox Statement, at 16 & n.34 (recommending the establishment of a central clearinghouse for inter-
national mergers).

47 International Antitrust Trans. at 74 (Tritell).
48 15 U.S.C. §§ 6201-12.
49 ABA Comments re International Cooperation, at 2-3; Tritell Statement, at 5.

50 See International Bar Association, Public Comments Regarding International Antitrust, at 19-20 (Jan. 27,
2006) [hereinafter IBA Comments re International Antitrust]; Tritell Statement, at 5 (stating that Congress
enacted the IAEAA to overcome the limitations in prior cooperative agreements that prevented parties
from exchanging confidential information); ABA Comments re International Cooperation, at 3.

51 See Business Roundtable Comments, at 25-26 (stating that “international cooperation is necessary in
order to assure effective and efficient antitrust enforcement”).
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ABA Comments re International Cooperation, at 3; Tritell Statement, at 5.
ABA Comments re International Cooperation, at 5.

15 U.S.C. § 6211(2); see also American Bar Association, Section of International Law, Public Comments
Submitted to AMC (Sept. 1, 2005) [hereinafter ABA Int’| Section Comments] (“IAEAA provides that the
United States may enter into AMAAs with foreign jurisdictions . . . on a reciprocal basis.”) (internal quo-
tations omitted).

15 U.S.C. § 6211(2)(E)(ii).
ABA Int’l Section Comments, at 8.

Id. at 9 (citing R.S.C. 1985, c. C-34, § 30.01(d)(ii), which provides that “[b]Jefore Canada enters into an
agreement, the Minister of Justice must be satisfied that . . . the agreement contains the following under-
takings by the foreign state, namely, . . . that any record or thing provided by Canada will be used only
for the purpose for which it was requested”).

Some foreign jurisdictions have laws that prevent them from entering into information-sharing agreements
such as those contemplated by the IAEAA (irrespective of the issue raised by Section 6211(2)(E)(ii) of
the IAEAA). ABA Comments re International Cooperation, at 6. In addition, foreign jurisdictions that have
not criminalized antitrust violations might be concerned about the possible use of AMAA-obtained infor-
mation in a U.S. criminal proceeding. IBA Comments re International Antitrust, at 22; ABA Comments
re International Cooperation, at 6 (stating that jurisdictions might be reluctant or unable “to provide infor-
mation that could be used in U.S. criminal prosecutions”).

For example, in many investigations, particularly with respect to mergers, the parties are willing to waive
the restrictions on the exchange of confidential information. See Tritell Statement, at 5; ABA Comments
re International Cooperation, at 3. Some countries may find existing Mutual Legal Assistance Treaties
(MLATs) sufficient for the exchange of information. IBA Comments re International Antitrust, at 22
(identifying Canada as one jurisdiction that prefers the use of MLATs over AMAAs). By comparison,
Australia, which does not have criminal antitrust enforcement, likely entered into an AMAA because an
MLAT (used only for criminal investigations) would provide it with no benefits. Id. at 20.

This amendment would specifically call for Congress to modify Section 6211(2)(E)(ii) to clarify that a
provision for non-antitrust uses is not a mandatory component of an AMAA. See ABA Int’l Section
Comments, at 2; IBA Comments re International Antitrust, at 4 (stating that it would be “advisable that
Congress amend this provision to clarify that this provision to disclose antitrust evidence for non-
antitrust purposes is not mandatory”); see also id. at 22 (Congress could amend Section 6211(2)(E)(ii)
to limit information-sharing to antitrust matters only).

Tritell Statement, at 5-6.
ABA Comments re International Cooperation, at 4.

Id. (stating that the technical assistance provided by the U.S. agencies helps to “develop [the] investi-
gational and analytical skills” of nascent foreign antitrust regimes).

Dep’t of Justice, Antitrust Div. & Federal Trade Comm’n, The United States Experience in Competition
Law Technical Assistance: A Ten Year Perspective, Report to the OECD, at 2 (Feb. 6, 2002), available at
http://www.oecd.org/dataoecd/37/61/1833990.pdf.

See ABA Comments re International Cooperation, at 7 (“Sustained technical assistance from the U.S.
and other countries and multilateral organizations is crucial if the scores of fledgling antitrust agencies
that have formed in the past fifteen years are to contribute to economic efficiency rather than stifle it
through ineffective or misguided regulatory approached.”).

ABA Int’l Section Comments, at 10.
USAID Primer: What We Do and How We Do It, available at http://www.usaid.gov/about_usaid/primer.html.
Fox Statement, at 6.

International Antitrust Trans. at 15 (Tritell).
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70 |d, at 14 (Tritell).

71 Agreement Between the Government of the United States of America and the European Communities on
the Application of Positive Comity Principles in the Enforcement of their Competition Laws (June 4, 1998),
available at http://www.ftc.gov/bc/us-ec-pc.htm [hereinafter 1998 U.S.-E.U. Agreement]; Agreement
Between the Government of the United States of America and the Commission of the European
Communities Regarding The Application of Their Competition Laws (Sept. 1991), available at
http://www.usdoj.gov/atr/public/international/docs/0525.pdf [hereinafter 1991 U.S.-E.U. Agreement].

7

N

See ABA Comments re Comity, at 8.

7

w

Blechman Statement, at 2 & n.3.
741991 U.S.-E.U. Agreement, art. VI.
75 Id.

76 Atwood Statement, at 8; see Blechman Statement, at 3.

7

~

1991 U.S.-E.U. Agreement, art. Ill; see also id. art. I, 8§ 2-3 (defining “Requested Party” and “Request-
ing Party”).

8 4. at art. IV, § 1.

(o]

7

©

Blechman Statement, at 3. The positive comity provisions have been very infrequently invoked by the
United States or European Union. See id. at 8.

80 Blechman Statement, at 5 (The U.S.-E.U. agreements have “facilitated substantial strides in coopera-
tion among enforcement authorities.”); ABA Comments re Comity, at 8.

81 Eleanor M. Fox, Extraterritoriality in the Age of Globalization: Conflict and Comity in the Age of Empagran,
1 ANTITRUST REP. 3 (2005) [hereinafter Fox, Extraterritoriality in the Age of Globalization] (referring to the
“numerous bilateral agreements following the [U.S.-E.U.] model”); ABA Comments re Comity, at 7-8 (dis-
cussing other bilateral agreements with Canada, Germany, Australia, Brazil, Israel, Japan, and Mexico).

82 ABA Comments re Comity, at 8; Bertelsmann Comments, at 5 (comity provisions incorporated in the
U.S.-E.U. agreements have been less successful than the coordination and cooperation provisions).

8

w

Bertelsmann Comments, at 5.

84 Id.; see ACT Comments, at 5-7; Atwood Statement, at 3.

iS

8

o

Bertelsmann Comments, at 5-6 (stating that the United States and the European Union, as long-estab-
lished antitrust regimes, must set an example for countries “with less mature antitrust regimes” by avoid-
ing inconsistent or conflicting outcomes).

86 Id.

87 |d. at 1 (stating that inefficiencies and uncertainty could impose significant costs on businesses and
society); Atwood Statement, at 4.

88 Bertelsmann Comments, at 3.
89 Id,
90 ABA Comments re Comity, at 4.

91 |d. (stating that the consequences of business uncertainty include the discouragement of procompeti-
tive conduct that could improve consumer welfare).

92 Bertelsmann Comments, at 7 (proposing that agreements highlight fact that “trade, investment, and wel-
fare can be impeded by divergent government competition policies and inconsistent antitrust remedies”).

93 Id.
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114

115

Joint Export Trade Alliance, Public Comments Submitted to AMC Regarding International Issues, at 1-2
(Jan. 13, 2006) (similarly advocating that jurisdictions adopt the FTAIA's direct, substantial, and rea-
sonably foreseeable test when dealing with international transactions); see also Blechman Statement,
at 8 (advocating deference for jurisdictions with no direct, substantial, and reasonably foreseeable impact
resulting from the transaction).

15 U.S.C. § 6a.

Fox Statement, at 16-17 & n.36 (stating that globalization has placed pressure on existing premerger noti-
fication systems and that jurisdictional disputes could be resolved through choice-of-law principles).
See International Antitrust Trans. at 14-16 (Tritell).

Fox, Extraterritoriality in the Age of Globalization, at 19.

See International Antitrust Trans. at 18-21 (Fox).

Id. at 21 (Fox).

Fox Statement, at 15 (citing ICPAC REepoRT, at 78-81).

International Antitrust Trans. at 11-12 (Tritell).

See Blechman Statement, at 67 (referring to the Microsoft case); Atwood Statement, at 9 (referring to
the G.E./Honeywell and Boeing/McDonnell-Douglas transactions); Tritell Statement, at 8 n.17 (calling
these the “best known, and perhaps only, examples” of where international antitrust regimes took diver-
gent paths in a particular matter); see also Press Release, Dep’t of Justice, Statement of Deputy
Assistant Attorney General J. Bruce McDonald Regarding Korean Fair Trade Commission’s Decision in
its Microsoft Case (Dec. 7, 2005), available at http://www.usdoj.gov/opa/pr/2005/December/
05_at_648.html (objecting to Korea’s implementation of remedy against Microsoft regarding Windows
Media Player).

See ABA Comments re Comity, at 7; R. Hewitt Pate, Ass’t Att’y Gen., Antitrust Div., Dep’t of Justice,
Current Issues in International Antitrust Enforcement, Address Before Fordham Corporate Law Institute,
31st Annual Conference on International Antitrust Law & Policy, at 11 (Oct. 7, 2004) (“[I]t surely must
count for something under basic principles of comity that a competent system with a clear nexus to a
matter has already made a full effort to address it and has already come to a result.”).

Fox, Extraterritoriality in the Age of Globalization, at 17 (stating that the second jurisdiction can relax its
guard when it has faith in the technical and non-political motivations of the first jurisdictions).

Atwood Statement, at 14.

See id.; ABA Comments re Comity, at 14.

Bertelsmann Comments, at 8.

H.R. Rep. No. 97-686, at 4-5 (1982).

F. Hoffmann-La Roche Ltd. v. Empagran S.A., 542 U.S. 155 (2004).
Empagran S.A. v. F. Hoffmann-La Roche Ltd., 417 F.3d 1267 (D.C. Cir. 2005).
15 U.S.C. § 1.

15 U.S.C. § 15(a) (“[Alny person who shall be injured in his business or property by reason of anything
forbidden in the antitrust laws may sue therefore in any district court of the United States . . . and shall
recover threefold the damages by him sustained[.]”).

See H.R. Rep. No. 97-686, at 5 (1982) (congressional discussion of courts applying varying tests to
determine U.S. jurisdiction over foreign conduct).

See, e.g., Todhunter-Mitchell & Co. v. Anheuser-Busch, Inc., 383 F. Supp. 586, 587 (E.D. Pa. 1974) (find-
ing that the restraints imposed by defendants’ distributors abroad “directly affected the flow of commerce
out of this country” and thus “are subject to . . . Section 1 of the Sherman Act”); H.R. Repr. No. 97-686,
at 5 (citing Dep’t of Justice, Antitrust Guide to International Operations, 6-7 (1977) (stating U.S. juris-
diction should exist over international transactions when there is a substantial and foreseeable effect
on U.S. commerce)).
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See, e.g., Industria Siciliana Asfalti v. Exxon Rsrch. & Eng’'g Co., 1977 WL 1353, at *11 (S.D.N.Y. Jan.
18, 1977) (referring only to the “required impact upon United States commerce” having been estab-
lished); Dominicus Americana Bohio v. Gulf & W. Indus., Inc., 473 F. Supp. 680, 687 (S.D.N.Y. 1979)
(referring to Alcoa’s “effects test” but then stating that “[i]ndeed, it is probably not necessary for the
effect on foreign commerce to be both substantial and direct as long as it is not [d]e minimus” [sic]).

15 U.S.C. § 6a.
H.R. Rep. No. 97-686, at 2-3.

See, e.g., Kruman v. Christie’s Int’l PLC, 284 F.3d 384, 400 (2d Cir. 2002) (“[A]dopting the defendants’
interpretation would mean rewriting the statute to replace the word ‘a’ . . . with the words ‘the plaintiff’s,
resulting in a new subsection 2 that requires that the ‘effect give[ ] rise to the plaintiff’s claim.””); Sniado
v. Bank Austria AG, 352 F.3d 73, 78 (2d Cir. 2004) (vacating the district court’s decision that required
the plaintiff to advance his own claim); Empagran S.A. v. F. Hoffmann-La Roche, Ltd., 315 F.3d 338, 341
(D.C. Cir. 2003) (stating the FTAIA requires that “the anticompetitive conduct itself must violate the
Sherman Act and the conduct’s harmful effect on United States commerce must give rise to ‘a claim’
by someone, even if not the foreign plaintiff who is before the court”), vacated and remanded, 542 U.S.
155 (2004).

See, e.g., Den Norske Stats Oljeselskap AS v. HeereMac VOF, 241 F.3d 420, 425 n.15 (5th Cir. 2001)
(citing Congress for the proposition that “the ‘effect’ providing the jurisdictional nexus must also be
the basis for the injury alleged under the antitrust laws”); id. at 426 & n.19 (rejecting argument that
plaintiffs can advance a claim other than their own); see also Sniado v. Bank Austria AG, 174 F. Supp.
2d 159, 166 (S.D.N.Y. 2001); Empagran S.A. v. F. Hoffmann-La Roche, Ltd., 2001 WL 761360, *3-4
(S.D.N.Y. June 7, 2001).

Empagran, 542 U.S. at 158.

Id. at 173-74 (“Respondents concede that this claim is not their own claim; it is someone else’s claim.
But, linguistically speaking, they say, that is beside the point.”).

Id. (holding that, notwithstanding the FTAIA's reference to “a” claim, it should be read as “the plaintiff's
claim or the claim at issue”) (internal quotations omitted).

Id. at 165; id. at 173 (holding that “Congress would not have intended the FTAIA's exception to bring
independently caused foreign injury within the Sherman Act’s reach”) (emphasis added).

Id. at 158.
Id. at 175.
Empagran S.A. v. F. Hoffmann-La Roche, Ltd., 417 F.3d 1267, 1271 (D.C. Cir. 2005).

See In re Monosodium Glutamate Antitrust Litig., 477 F.3d 535 (8th Cir. 2007); In re Graphite Electrodes
Antitrust Litig., 2007 WL 137684 (E.D. Pa. Jan. 16, 2007); see also Latino Quimica-Amtex S.A. v. Akzo
Nobel Chems. B.V., 2005 WL 2207017 (S.D.N.Y. Sept. 8, 2005) (finding plaintiffs’ facts almost indis-
tinguishable from the facts of Empagran and dismissing plaintiffs’ case); In re Dynamic Random Access
Memory (DRAM) Antitrust Litig., 2006 WL 515629 (N.D. Cal. Mar. 1, 2006) (same).

In re Microsoft Corp. Antitrust Litig., 127 F. Supp. 2d 702, 715 (D. Md. 2001) (“[F]oreign consumers who
have not participated in any way in the U.S. market have no right to institute a Sherman Act claim.”).

H.R. Repr. No. 97-686, at 9-10 (stating that “foreign buyers injured by [export-only] . . . conduct would
have to seek recourse in their home courts.”); de Atucha v. Commodity Exch., Inc., 608 F. Supp. 510,
518 (S.D.N.Y. 1985) (“Congress did not contemplate recovery under the antitrust laws by an individual
who traded, and was injured entirely outside of United States commerce.”); In re Microsoft, 127 F. Supp.
2d at 715 (noting that in legislative history of the FTAIA “[n]othing is said about protecting foreign pur-
chasers in foreign markets”).

Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 582 (1986) (“American antitrust laws
do not regulate the competitive conditions of other nations’ economies.”). But see Empagran, 542 U.S.
at 165 (stating that although it is generally inappropriate for the United States to impose its policies

237
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on foreign jurisdictions that have opted for a different remedial scheme, it may do so where there is a
need “to redress domestic antitrust injury that foreign anticompetitive conduct has caused”).
13

N

For example, the European Union is evaluating whether to enhance private remedies. See Commission
of the European Communities, Green Paper, Damages Actions for Breach of the E.C. Antitrust Rules, (Dec.
19, 2005), available at http://eur-lex.europa.eu/LexUriServ/site/en/com/2005/com2005_0672en
01.pdf [hereinafter EU Damages Green Paper]; Neelie Kroes, The Green Paper on Antitrust Damages
Actions: Empowering European Citizens to Enforce their Rights, Opening Speech at the European Parlia-
ment Workshop on Damages Actions for Breach of the EC Antitrust Rules, at 6 (June 6, 2006), available
at http://ec.europa.eu/comm/competition/antitrust/others/actions_for_damages/speech_0606
2006.pdf, (stating that there was “clear consensus” that the EU needs to “complement public enforce-
ment with stronger private actions”).

133 Empagran, 542 U.S. at 169 (stating that “if America’s antitrust policies could not win their own way in
the international marketplace for such ideas, Congress . . . would not have tried to impose them, in an
act of legal imperialism, through legislative fiat.”).

134 For example, the European Union is considering whether to provide double (as opposed to treble) pri-
vate damages. See EU Damages Green Paper, at 7.

135 Empagran, 542 U.S. at 166 (internal quotations omitted); see also Statoil, 241 F.3d at 427-28 (“[U]nder
... an expansive interpretation [of the FTAIA], any entities, anywhere, that were injured by any conduct
that also had sufficient effect on United States commerce could flock to United States federal court for
redress, even if those plaintiffs had no commercial relationship with any United States market and their
injuries were unrelated to the injuries suffered in the United States.”).
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Brief for the United States as Amicus Curiae Supporting Petitioners, F. Hoffmann-La Roche Ltd. v.
Empagran S.A., 2004 WL 234125, at *19-20 (Feb. 3, 2004) [hereinafter U.S. Amicus Brief]; see also
Brief of the Governments of the Federal Republic of Germany and Belgium as Amici Curiae in Support
of Petitioners, F. Hoffmann-La Roche Ltd. v. Empagran S.A., 2004 WL 226388, at *5 (Feb. 3. 2004) [here-
inafter Germany/Belgium Amicus Brief] (“The [lower] court’s interpretation of the FTAIA . . . threatens to
undermine international antitrust cooperation and enforcement . . . [by] creat[ing] strong disincentives
for companies to participate in [leniency] programs[.]”); Brief for the Government of Canada as Amicus
Curiae Supporting Reversal, F. Hoffmann-La Roche Ltd. v. Empagran S.A., 2004 WL 226389, at *13 [here-
inafter Canada Amicus Brief] (“[U]pholding U.S. jurisdiction in this case would conflict with and impede
effective administration of Canada’s immunity program.”).

137 U.S. Amicus Brief, at *19-20; Germany/Belgium Amicus Brief, at *5; Canada Amicus Brief, at *13;
Empagran, 542 U.S. at 167-68 (noting that the U.S., Canada, and Germany stated that a broad inter-
pretation of the FTAIA would interfere with their antitrust enforcement efforts); see also Canadian Bar
Association, Public Comments Submitted to the AMC, at 3 (Jan. 16, 2006); IBA Comments re Inter-
national Antitrust, at 16-18; Masoudi Statement, at 7.
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Fox Statement, at 9; see also American Antitrust Institute, Public Comments Submitted to AMC Regarding
International Antitrust, at 4 (July 15, 2005) (stating that Empagran created the potential for “a substantial
weakening of deterrence”); Kruman v. Christie’s Int’l PLC, 284 F.3d 384, 403 (2d Cir. 2002) (stating that
when the anticompetitive conduct affects both domestic and foreign markets, deterrence increases when
persons injured in foreign markets are permitted to sue in the United States).

139 For example, Commissioners Carlton and Garza would increase the damages multiplier where the FTAIA
limits claims. See Chapter Ill.A of this Report regarding treble damages.

140 H R. Rep. No. 97-686, at 9.

141 In re Microsoft Corp. Antitrust Litig., 127 F. Supp. 2d 702, 716 (D. Md. 2001); see also Pfizer, Inc. v.
Government of India, 434 U.S. 308, 318-20 (1978); H.R. Repr. No. 97-686, at 10.

142 For example, in Sniado v. Bank Austria AG the plaintiff was a U.S. resident who purchased allegedly price-
fixed currency exchange services from European banks in Europe. Sniado sued the foreign banks under
the Sherman Act for injuries he sustained in Europe. The court dismissed Sniado’s claim, notwithstanding
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his U.S. citizenship, on the basis that his foreign injury lacked the requisite nexus to any U.S. effects.
See Sniado, 378 F.3d at 212-13; Sniado v. Bank Austria AG, 352 F.3d 73, 75 (2d Cir. 2003) (noting that
Mr. Sniado was a resident of New York). By contrast, in Pfizer, Inc. v. Government of India the governments
of India, Iran, and the Philippines entered into and suffered injury in U.S. commerce when they purchased
allegedly price-fixed antibiotics from U.S. pharmaceutical companies. The Court stated that:

When a foreign nation enters our commercial markets as a purchaser of goods or services, it can be
victimized by anticompetitive practices just as surely as a private person or a domestic State . . ..
Neither the fact that the respondents are foreign nor the fact that they are sovereign is reason to deny
them the remedy of treble damages . . ..

Pfizer, 434 U.S. at 318-20. This principle remains true even if the foreign plaintiff transacted in a U.S.
market but took title abroad. See H.R. Rer. No. 97-686, at 9 (noting that the Sherman Act can apply
“[e]ven if some purchasers take title abroad or suffer economic injury abroad”).

143 H.R. Repr. No. 97-686, at 9 (referring to Friendship, Commerce and Navigation treaties between the United
States and various countries that provide reciprocal access for each other’s citizens into their courts);
International Antitrust Trans. at 57-58 (Fox) (stating that discriminating on the basis of nationality would
be a violation of GATT).

144 In re Microsoft, 127 F. Supp. 2d at 716.
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Chapter Il
Civil and Criminal Remedies

Congress has provided for both private and public enforcement of the antitrust laws.
Anticompetitive conduct may be challenged by the Antitrust Division of the Department of
Justice, the Federal Trade Commission, state attorneys general, and private parties who have
been injured by the antitrust violation and have standing to sue.

When the federal government sues, it can seek a wide range of injunctive relief, includ-
ing “positive” relief requiring the restructuring of a company or the implementation of cer-
tain practices, as well as recover its own damages as a purchaser. In addition, the Depart-
ment of Justice is uniquely empowered to seek substantial criminal fines against both
corporations and individuals and prison sentences against individuals. In more limited cir-
cumstances, the federal government may seek civil fines or equitable monetary remedies,
including the disgorgement of ill-gotten gains and restitution.

State attorneys general can sue in a parens patriae capacity on behalf of injured citizens
of their states. They also can recover for state entities where they have been directly injured.

Private parties injured by an alleged antitrust violation can sue to recover three times their
actual damages, plus costs and attorneys’ fees, and for equitable relief similar to what the
government can obtain. Private antitrust enforcement has been more vigorous in the United
States than anywhere else in the world. The vitality of private antitrust enforcement in the
United States is largely attributed to two factors: (1) the availability of treble damages plus
costs and attorneys’ fees, and (2) the U.S. class action mechanism, which allows plaintiffs
to sue on behalf of both themselves and similarly situated, absent plaintiffs. An aggressive
and capable antitrust plaintiffs’ bar has developed to pursue class actions following on to
government criminal prosecutions and in situations where individual plaintiffs might not have
the ability or incentive to sue. Congress, state legislatures, and the courts have developed
rules governing who can recover for injuries that are “passed on” to various levels of con-
sumers, the availability of attorneys’ fees and prejudgment interest on damages, and how
liability is allocated among alleged participants in an antitrust conspiracy.

Over the years, observers have debated the effectiveness of this public-private enforce-
ment framework in achieving optimal levels of deterrence and compensation to victims. With
respect to private civil actions, for example, the availability of treble damages has been both
lauded as the key to an effective enforcement system and blamed for burdening business
with litigation of questionable merit. Some observers contend that treble damages are insuf-
ficient to deter and compensate at optimal levels and should be increased to some higher
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multiplier; others take the opposite view. With respect to government civil and criminal
enforcement, observers similarly have suggested both that the government has too great
an enforcement arsenal at its disposal and that it has too little.

Because of the interrelated nature of the rules and procedures governing private and pub-
lic enforcement, the Commission decided to study a range of issues together covering both
private and public enforcement. The recommendations described in this chapter accordingly
address (A) the availability of treble damages and the rules relating to prejudgment inter-
est and attorneys’ fees, as well as the liability of each defendant for the full harm caused
by all participants in an antitrust conspiracy (known as “joint and several liability”); (B) which
parties in a chain of distribution should be allowed to sue to recover antitrust damages;
(C) whether new authorization should be provided for the Department of Justice or the
Federal Trade Commission to obtain civil fines for substantive, non-criminal antitrust viola-
tions or to seek monetary equitable remedies on an expanded basis; and (D) whether any
changes to current criminal antitrust enforcement and sentencing are needed.
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Chapter Ill.A
Private Monetary Remedies and Liability Rules

1. INTRODUCTION

Private antitrust enforcement plays a critically important role in implementing the U.S.
antitrust laws. From the outset, Congress contemplated that private parties would play a cen-
tral role in enforcement of the Sherman Act. Indeed, Senator Sherman believed that indi-
viduals should act as “private attorneys general,” and that the antitrust laws should encour-
age such enforcement.?

The central feature of private antitrust remedies is its provision for treble damages,
which allows plaintiffs in all cases to recover “threefold the damages by him sustained.”?
Successful antitrust plaintiffs may, in addition, recover attorneys’ fees and, in certain cir-
cumstances, prejudgment interest. The effect of these monetary remedies is reinforced by
rules that make defendants jointly and severally liable for damages. That is, each defendant
is liable for the full amount of damages even if several defendants jointly engage in the
unlawful conduct.

The Commission studied several aspects of private remedies to determine whether they
remain sensible and properly serve these goals in light of the development of antitrust law
over more than 100 years. In particular, the rule of treble damages has long been questioned
by some as potentially too punitive in at least some types of antitrust cases. Much conduct
potentially subject to the antitrust laws can be procompetitive, or at least competitively neu-
tral, and the rules on the lawfulness of such conduct are not always clear. As a result, tre-
ble damages arguably discourage some conduct that would benefit consumers because the
damage exposure exceeds the benefits of the conduct for the company and its customers.
Particularly where the law or facts are not clear, imposing treble damages may be consid-
ered unfairly punitive. Similarly, the availability of attorneys’ fees for plaintiffs has led to crit-
icism that awarding such fees, in addition to treble damages, encourages the filing of friv-
olous antitrust cases, particularly if successful defendants are not entitled to recover their
fees. Finally, limitations on the availability of prejudgment interest have been criticized for
failing to provide successful plaintiffs with full compensation, including compensation for the
time from when they suffer harm to when they ultimately recover.

The Commission also reviewed the consequences of the current rule of joint and sever-
al liability that applies in antitrust cases. Joint and several liability makes all defendants
fully liable for the damages caused by unlawful joint conduct, such that a plaintiff may recov-
er the full amount of the judgment from any one of the defendants. A related rule applica-
ble in antitrust cases bars claims for contribution among defendants. Contribution claims,
if allowed, would permit one defendant to seek “contribution” from another defendant if it
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has paid more than a “fair” share of the judgment. A second, related rule substantially lim-
its “claim reduction” in antitrust cases. Claim reduction in the antitrust context reduces the
plaintiff’s total remaining post-trebling claim to reflect settlement payments already made.

The existing rules of joint and several liability without a right of contribution and only lim-
ited claim reduction have given rise to substantial criticism regarding fairness. These rules
permit plaintiffs to settle with some defendants at an early stage for a relatively small
amount of damages, leaving remaining, non-settling defendants potentially liable for near-
ly the entire damages caused by the joint conduct, trebled. As a result, these rules can cause
a “race” to settle, potentially leaving defendants that had a small or no role in the overall
anticompetitive scheme with disproportionately large potential liability.

The Commission recommends the following.

43. No change is recommended to the statute providing for treble damages in
antitrust cases.”

44. No change is recommended to the statute that provides for prejudgment interest
in antitrust cases; prejudgment interest should be available only in the
circumstances currently specified in the statute.t

45. No change is recommended to the statute providing for attorneys’ fees for
successful antitrust plaintiffs. In considering an award of attorneys’ fees, courts
should consider whether, among other factors, the principal development of the
underlying evidence was in a government investigation.™*

46. Congress should enact a statute applicable to all antitrust cases involving
joint and several liability that would permit non-settling defendants to obtain
reduction of the plaintiffs’ claims by the amount of the settlement(s) or the
allocated share(s) of liability of the settling defendant(s), whichever is greater.
The recommended statute should also allow claims for contribution among
non-settling defendants.tt

* Commissioners Carlton, Garza, and Warden do not join this recommendation in full.
T Commissioners Carlton, Delrahim, Garza, Shenefield, and Warden do not join this recommendation.
** Commissioners Cannon, Litvack, and Warden do not join this recommendation in full.

Tt Commissioners Carlton and Garza do not join this recommendation with respect to contribution among
non-settling defendants.
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2. TREBLE DAMAGES

A. Background

Section 4 of the Clayton Act allows “any person . . . injured in his business or property by
reason of anything forbidden in the antitrust laws” to “recover threefold the damages by him
sustained.” This provision directly descends from the original Sherman Act, passed in 1890,
which included the same treble damages provision.* At the time of the Sherman Act’s pas-
sage, congressional debate centered on whether to provide for double or treble damages;
single damages were not seriously considered as an alternative.® Senator Sherman and oth-
ers argued that multiple damages should be “commensurate with the difficulty of maintaining
a private action,” punitive, and provide incentives to plaintiffs to act as private attorneys gen-
eral.®

Treble damages have remained the rule in antitrust cases, despite periodic efforts to elim-
inate or limit their availability.” There are a few instances in which treble damages are not
available. For example, Congress has created a small number of statutory exemptions pur-
suant to which plaintiffs’ damages are not automatically trebled.® Congress has also pro-
vided for the elimination of treble damages, in specified circumstances, for organizations
that participate in the Department of Justice’s (DOJ) corporate leniency program, which pro-
vides incentives to participants in cartel activity to provide evidence to the DOJ for use in
criminal prosecutions.®

B. Recommendation and Findings

43. No change is recommended to the statute providing for treble damages in
antitrust cases.”

* Commissioners Carlton, Garza, and Warden do not join this recommendation in full.

Commissioners Carlton and Garza believe further consideration should be given to increasing treble dam-
ages in international price-fixing conspiracies where certain victims of the conduct may not seek com-
pensation in U.S. courts through operation of the Foreign Trade Antitrust Improvements Act. In addition,
they believe it would be appropriate to reduce the multiplier in cases where conduct is overt because
the likelihood of such conduct’s evading detection and, if unlawful, being prosecuted is much lower than
for covert conduct.

As set forth in his separate statement, Commissioner Warden (with whom Commissioner Garza joins)
would permit the award of treble damages where there is proof by clear and convincing evidence of clear-
ly unlawful conduct.
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Treble damages serve five related and important goals:

(1) Deterring anticompetitive conduct;

(2) Punishing violators of the antitrust laws;

(3) Forcing disgorgement of the benefits of anticompetitive conduct from those violators;

(4) Providing full compensation to victims of anticompetitive conduct; and

(5) Providing an incentive to victims to act as “private attorneys general.”*°

Although it has been argued that, in certain circumstances, something more or less than
treble damages would better advance one or more of these goals,** the Commission con-
cludes that an insufficient case has been made for changing the treble damages rule, either
universally or in specified instances.'? The Commission concludes that, on balance, the tre-
ble damages rule well serves the defined goals.

Deterrence. The first broadly recognized purpose of treble damages is deterrence. To elim-
inate the incentive to engage in anticompetitive conduct, a violator must be exposed to for-
feiture of potential gains from such conduct. Treble damages compensate for the reality that
some anticompetitive conduct is likely to evade detection and challenge.*® If a company real-
izes that its anticompetitive conduct has only a 50 percent chance of being detected, and
if its liability were limited to single damages, it would be more likely to engage in that con-
duct because the reward exceeds the risk.**

Punishment of violators. The second recognized purpose of treble damages is to punish
offenders, similar to punitive damages under the common law and other statutes.*® This rea-
son is closely related to the deterrence justification: providing a multiple of damages helps
deter such conduct and highlights societal disapproval of such conduct. Furthermore, in addi-
tion to raising prices, anticompetitive conduct causes allocative inefficiency (for example,
forgone purchases and substitution of less optimal alternatives) that, while reducing con-
sumer welfare, is not reflected in damage calculations.*® Treble damages help to ensure that
the violator pays damages that more fully reflect the harm to society caused by the anti-
competitive conduct.?’

Disgorgement of gains. Treble damages also serve the purpose of requiring the disgorge-
ment of unlawfully obtained gains (or profits) that result from anticompetitive conduct.*®
Preventing violators from profiting removes incentives to engage in such conduct and there-
by enhances deterrence.*®

Compensation to victims. A fourth purpose of treble damages is to ensure full compen-
sation to the victims of anticompetitive conduct. Indeed, in light of the fact that some dam-
ages may not be recoverable (e.g., compensation for interest prior to judgment, or because
of the statute of limitations and the inability to recover “speculative” damages) treble dam-
ages help ensure that victims will receive at least their actual damages.?°

Creating incentives for “private attorneys general.” Finally, providing treble damages cre-
ates incentives for private enforcement of the antitrust laws. This is of particular importance
in light of limited government resources to identify and prosecute all anticompetitive con-
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duct.?* Incentives for private enforcement reinforce the other objectives of treble damages
by increasing the likelihood that claims will be brought against violators, thereby enhancing
deterrence, appropriate disgorgement and punishment, and compensation to victims.??

The Commission was not presented with substantial evidence or empirical support that
treble damages do not advance these goals. However, some have argued that treble dam-
ages, along with other remedies, can overdeter some conduct that may not be anticompet-
itive and result in duplicative recovery.?®> No actual cases or evidence of systematic over-
deterrence were presented to the Commission, however.?

The Commission carefully considered a variety of circumstances in which it was proposed
that the damages multiplier might be decreased (or increased). As described more fully
below, the Commission considered the following (among others): (1) providing treble dam-
ages only in cases where the conduct is clearly unlawful and devoid of competitive benefit;
(2) limiting damages to single damages when the conduct is overt; and, (3) placing the dam-
ages multiplier in the discretion of the trial judge. Ultimately, the Commission declined to
recommend these approaches for the reasons set forth below.

There is broad consensus that treble damages are appropriate for hard-core cartel con-
duct. Even those who advocate eliminating treble damages in some circumstances agree
that price-fixing and similar conduct should be subject to treble damages.?® Moreover, some
argue that the multiplier should be higher in these cases to compensate for the low likeli-
hood of detection.?® Nonetheless, because the Commission recommends retention of a sin-
gle, uniform multiplier in all antitrust cases, and because hard-core cartel conduct is often
subject to criminal prosecution,?” the Commission does not recommend any increase to the
multiplier for hard-core conduct.

The Commission also declines to recommend a change to provide for only single dam-
ages in rule of reason cases. Several fundamentally similar proposals were advanced to the
Commission to limit treble damages to per se antitrust violations, where the conduct is clear-
ly unlawful and bereft of procompetitive benefits.?® These advocates argue that in cases
other than those—where conduct may be procompetitive or is subject to unclear legal stan-
dards—treble damages may deter or “chill” potentially procompetitive behavior.?° Although
such concerns are reasonable, the Commission concluded that statutorily defining whether
conduct was a per se violation or subject to the rule of reason would prove difficult.®
Furthermore, there is anticompetitive conduct that is not per se unlawful can cause as much
damage as per se violations such as price-fixing.%! Indeed, eliminating treble damages for
such cases could greatly hamper incentives to bring actions, and thus reduce deterrence
too much.*

The Commission also evaluated, but declined to recommend, limiting treble damages to
conduct that is covert.®® For conduct that is publicly open (or “overt”)—such as mergers,
and most joint ventures, distribution contracts, and single-firm conduct—the probability of
detection is close to 100 percent.** By comparison, much covert cartel activity likely goes
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undetected.®® Given that a principal justification for treble damages is to account for the like-
lihood of detection, there may be no need for multiple damages where the public is aware
of the conduct or it is otherwise overt.*® The Commission declined to recommend the cre-
ation of such a distinction, however, because some overt conduct, such as aspects of a legit-
imate joint venture, may be a disguised cartel, or otherwise cause severe harm.?” As with
the proposed division between per se and rule of reason conduct, such a distinction might
result in increased litigation over whether treble damages are available on the facts of the
conduct.

In light of the concerns with these two proposals, as well as several other similar pro-
posals, the Commission also considered, but rejected, a rule that would leave the decision
whether to award treble damages to the discretion of a judge. A court may be best positioned
to evaluate the severity of the violation, in light of a range of possible factors, and tailor the
penalty accordingly.® This approach would allow a court to decline to award treble damages
if, for example, the questions of fact are close or the legal standards unclear, the conduct
was overt, or the conduct had sizable procompetitive benefits.®® Allowing judges to award
only single damages in such cases would therefore potentially reduce overdeterrence and
the chilling of procompetitive conduct that may result from mandatory trebling.*° It would also
avoid the need for drafting a statute that defines types of conduct that are and are not sub-
ject to treble damages. The Commission concluded, however, that such an approach would
increase the length and cost of trials as the parties contest factual issues relevant to the
factors to be considered.** Moreover, judges would be required potentially to balance mul-
tiple, conflicting factors, leading to inconsistency across courts and forum shopping.+

3. PREJUDGMENT INTEREST

A. Background

Prior to 1980, prejudgment interest was not available for antitrust claims. In 1980, in
response to a recommendation by the National Commission for the Review of Antitrust Law
and Procedure, Congress amended Section 4 of the Clayton Act to permit courts to award
prejudgment interest when it is “just in the circumstances.”*® The statute permits a court
to award prejudgment interest when:
(1) A party filed motions or asserted claims “so lacking in merit” that they could only
have been intended for delay, or “otherwise acted in bad faith”;
(2) A party violated any applicable rule, statute, or court order providing for sanctions
for dilatory behavior; or
(3) A party engaged in conduct primarily intended to delay litigation or raise its cost.**
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In the twenty-six years since the amendment, there has been no reported decision award-
ing prejudgment interest in an antitrust case.*®

B. Recommendation and Findings

44. No change is recommended to the statute that provides for prejudgment
interest in antitrust cases; prejudgment interest should be available only in
the circumstances currently specified in the statute.”

The purpose of the current provision regarding prejudgment interest is to compensate
plaintiffs for dilatory tactics by defendants, which is appropriate. Prejudgment interest is not,
however, more broadly available. When available, prejudgment interest helps to ensure that
a plaintiff harmed by a defendant’s unlawful conduct is fully compensated for its injury. Where
a legal violation has caused harm many years before a plaintiff receives an award of
damages, the plaintiff has not earned interest on the lost money for that period of time;
conversely, the defendant may have earned returns on the unlawful gains until paying the
judgment.*® That is, some argue, “the time value of money works in [the] defendants’ favor
. . . [allowing] defendants to profit from their wrong.”*” Because antitrust cases can take sev-
eral years to resolve, prejudgment interest is particularly appropriate.*®

Treble damages, a rule to which the Commission recommends no change, adequately
compensate for the general unavailability of prejudgment interest in antitrust cases.*®
Treble damages help ensure that injured parties are indirectly compensated for the loss of
the time value of their money and that defendants are not able to profit from their wrongs.
Antitrust damages are not easily calculated at the time of injury in most cases. The current
rule making prejudgment interest unavailable in antitrust cases is thus consistent with the
traditional rule in tort lawsuits, which makes prejudgment interest unavailable because dam-
ages are not readily quantifiable at the time of injury.®® Finally, some courts have effective-
ly compensated for the lack of prejudgment interest by including in the determination of dam-
ages elements such as inflation and interest paid on borrowed capital.®* Changing the rule
relating to prejudgment interest could deter courts from developing sounder rules regard-
ing the treatment of opportunity and capital costs. These considerations, together with lim-

* Commissioners Carlton, Delrahim, Garza, Shenefield, and Warden do not join this recommendation.

Commissioners Carlton, Delrahim, Garza, and Shenefield would provide mandatory prejudgment interest
from the time of injury in order to compensate injured parties fully for the time value of money.
Commissioner Warden would provide mandatory prejudgment interest from the time of injury in any case
where damages are not trebled.
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ited evidence and argument in support of greater availability of prejudgment interest in the
Commission’s record,®? leads the Commission not to recommend any change to the current
statute.

4. ATTORNEYS’ FEES

A. Background

Section 4 of the Clayton Act, as the Sherman Act did before it, permits successful plaintiffs
to recover reasonable attorneys’ fees and costs.®® A plaintiff is considered to be “success-
ful,” and an award of attorneys’ fees is mandatory, whenever any damages are awarded.%*
In addition, a plaintiff seeking injunctive relief under Section 16 of the Clayton Act may, if it
“substantially prevails,” recover attorneys’ fees.%® The purpose of awarding attorneys’ fees
to prevailing plaintiffs is to help ensure that plaintiffs with meritorious claims will have access
to counsel to redress antitrust violations.%¢ They also provide additional incentives to private
parties to bring lawsuits prosecuting anticompetitive conduct.®” A successful defendant, how-
ever, is not entitled to recover attorneys’ fees.%®

Although the Clayton Act entitles a successful antitrust plaintiff to recover reasonable
attorneys’ fees, the courts still must determine whether the requested fees are in fact “rea-
sonable.”®® Some courts consider factors such as the novelty of the issues in the case, the
skill required to perform the legal services properly, the attorney’s experience and reputa-
tion, the undesirability of the case, and numerous other factors.®® Many courts start with a
“lodestar” figure, which is the attorney’s hourly rate multiplied by the attorney’s hours
worked.®* The court then makes adjustments to that lodestar figure if appropriate.®?

B. Recommendation and Findings

45. No change is recommended to the statute providing for attorneys’ fees for
successful antitrust plaintiffs. In considering an award of attorneys’ fees, courts
should consider whether, among other factors, the principal development of
the underlying evidence was in a government investigation.*

* Commissioners Cannon, Litvack, and Warden do not join this recommendation in full.

Commissioner Cannon would not make any recommendation regarding the factors to be considered by
courts in awarding attorneys’ fees, but otherwise joins the recommendation.

Commissioner Litvack would make attorneys’ fees available to prevailing defendants as well.

As set forth in his separate statement, Commissioner Warden would award attorneys’ fees to prevail-
ing defendants in cases brought by competitors.
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By statute, successful antitrust plaintiffs are entitled to mandatory attorneys’ fees. But
it is within a court’s discretion to determine when those fees are reasonable, and to make
upward or downward adjustments when necessary. These fees are intended to compensate
plaintiffs for undertaking risky, costly litigation.53

Because fees are intended to provide an incentive to discover and prosecute anticom-
petitive conduct, they are less necessary where much of that evidence has been developed
as part of a government investigation. In such cases the plaintiff's case is often already
made by the underlying criminal conviction.®* Courts should therefore consider whether the
plaintiffs were relying on such evidence, and reduce fees appropriately in such cases to
reflect the relative lack of risk and burden.

5. CONTRIBUTION AND CLAIM REDUCTION

A. Background

Under the antitrust laws, liability is joint and several for all defendants, with no right of con-
tribution among defendants.®® Thus, a plaintiff may obtain treble the damages resulting from
the entire conspiracy from a single participant of a price-fixing conspiracy or other anti-
competitive agreement. An antitrust defendant may not seek contribution from any other co-
conspirator, however. In addition, if one or more defendants settle an antitrust claim, under
the rule governing claim reduction, the plaintiff’s remaining claim is reduced, after trebling,
by the amount of the settlement.®® Under these combined rules, if an alleged co-conspira-
tor settles for less than the full amount of damages fairly attributable to it, trebled, non-set-
tling defendants arguably remain liable for more than their “fair” share of damages.®’

The policy questions raised by these rules have been debated extensively over the past
two decades, particularly preceding and in the immediate wake of the Supreme Court’s 1981
decision in Texas Industries, Inc. v. Radcliff Materials, Inc.®® That decision explained that any
change to the traditional, existing rule was for Congress, not the courts, to make.®® Up to
now, however, Congress has declined to legislate in the area.” Indeed, Congress recently
reconfirmed the general application of the rule of joint and several liability in antitrust cases
when it passed the Antitrust Criminal Penalty Enhancement and Reform Act of 2004
(ACPERA) in June 2004.™
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B. Recommendation and Findings

46. Congress should enact a statute applicable to all antitrust cases involving joint
and several liability that would permit non-settling defendants to obtain reduction
of the plaintiffs’ claims by the amount of the settlement(s) or the allocated
share(s) of liability of the settling defendant(s), whichever is greater.

The recommended statute should also allow claims for contribution
among non-settling defendants.”

The current rules concerning contribution and claim reduction are fundamentally unfair.”
Antitrust defendants are jointly and severally liable, but defendants may seek reduction of
plaintiffs’ claims only of the amount paid by settling defendants, after total damages have
been determined and trebled, and also may not seek contribution from non-settling defen-
dants. The combination of a very limited right to claim reduction and no right of contribu-
tion means that one defendant may be responsible for nearly all of the damage caused by
an antitrust conspiracy.”® These rules create significant pressure on defendants to settle
antitrust claims, even those claims of questionable merit, simply to avoid the potential for
excessive liability.” This dynamic permits plaintiffs to engage in “whipsaw” settlement tac-
tics, playing defendants off one another to race to settle early or be left potentially liable
for nearly the full remaining amount of the claims.”™ As a result, less culpable defendants
may pay an unfairly large share of total damages, while more culpable defendants escape
significant (or any) liability.”® Although the existing rules can maximize deterrence and
encourage the resolution of antitrust claims through quick settlement,”” they may also
overdeter conduct that may not be anticompetitive by exposing individual defendants to
potential liability for damages far in excess of the benefits they derived from their conduct.

Congress should enact legislation applicable to all antitrust cases involving joint and sev-
eral liability that would address both concerns. The legislation should permit non-settling
defendants to obtain reduction of the plaintiffs’ remaining claims against the non-settling
defendants by the ratable share of liability of the settling defendants or the amount of the
settlement, whichever is greater. (As explained below, the ratable share of liability would be
based in most cases on the defendants’ market shares.) The contribution provision should
permit non-settling defendants to seek contribution from other non-settling defendants to

* Commissioners Carlton and Garza do not join this recommendation with respect to a right of contribu-
tion among non-settling defendants. Commissioner Carlton believes that pursuit of claims for contribu-
tion among non-settling defendants would be a misuse of judicial resources. Commissioner Garza
believes that current policy better furthers the goal of deterrence by destabilizing cartels and discour-
aging their formation and that the goals of deterrence and judicial efficiency outweigh any concern for
“fairness” among defendants in cartel cases.
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the extent a plaintiff has collected a disproportionate share of its judgment from one or more
of the non-settling defendants. Together, these provisions would enhance fairness among
both settling and non-settling defendants, while not undermining overall deterrence or the
efficient resolution of antitrust litigation through settlement. Indeed, the combination of claim
reduction and contribution results in defendants paying a properly allocated share of dam-
ages. It also helps ensure that all defendants face an appropriate level of deterrence.” The
two principal components of the proposed legislation are more fully described below.

Illustration of Effect of Commission’s Recommendation

Companies A, B, and C enter into an arrangement to fix prices. The violation is per se illegal. Plaintiff
sues all three companies for a total of $100m (to be trebled). Plaintiff settles with A before trial for $80
million, and a court finds B and C liable as alleged.

Defendant Market Share Liability Under Current Law Liability Under Proposed Law
A 50% $80 million in settlement $80 million in settlement
B 30% $220 million (joint and several $150 million, with claim for
with C) contribution against C for up
to $60 million
C 20% $220 million (joint and several $150 million, with claim for
with B) contribution against B for up
to $90 million
Plaintiff’s Total Recovery $300 million, with $220 million $230 million, with $150 million
coming from B and/or C as coming from B and/or C as
Plaintiff sees fit to collect. Plaintiff sees fit to collect.

First, the claim reduction provision would reduce the remaining liability of the non-settling
defendants by the amount of the settlement or the ratable share of liability of the settling
defendant(s), whichever is greater. This ensures that non-settling defendants are not made
worse off, in the form of liability potentially greatly disproportionate to their relative contri-
bution to the anticompetitive conduct, as a result of settlements between the plaintiffs and
other defendants.” Claim reduction can thus provide much greater fairness between set-
tling and non-settling defendants.® Plaintiffs’ total possible recovery will not be reduced by
the availability of claim reduction, however. The only reduction in plaintiffs’ recovery will come
from its decision to settle a claim rather than pursue it through to judgment, thereby gain-
ing a certain recovery in exchange for forgoing a chance at larger recovery while avoiding
the risk of no recovery at all.

The Commission understands that allowing claim reduction will likely reduce incentives
for settlement, at least to some extent.®* Nonetheless, reducing “whipsaw” settlements is
worth the reduction in the likelihood of settlements and deterrence that claim reduction may
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create.® To be sure, some plaintiffs may be deterred from settling out of fears that they will
be doing so “too cheaply.”8® But incentives for settlement will remain, and claim reduction
will have the salutary effect of encouraging plaintiffs to consider more carefully the proper
amount of the settlement with each defendant.® Finally, claim reduction should not signif-
icantly hamper overall deterrence, because non-settling defendants will still face significant,
joint and several treble damages liability for the remainder of the plaintiffs’ claim.
Second, the recommended statute should allow claims for contribution, but only among
non-settling antitrust violators. Contribution would not be available against settling defen-
dants. By making contribution available only among non-settling defendants, defendants will
not be deterred from settling by the threat that their liability may later be increased through
a contribution action.® Accordingly, defendants can “buy peace” through settlement without
concern over future claims for contribution. Furthermore, this rule should not reduce incen-
tives to settle; on the contrary, it leaves the same incentives to settle as the current rule bar-
ring contribution altogether.®¢ Finally, and perhaps most importantly, providing this limited right
of contribution in no way reduces the total recovery of the plaintiff, as it serves solely to appor-
tion liability among defendants after a plaintiff has recovered a judgment against them.
This limited right of contribution should not significantly reduce overall deterrence of
antitrust violations. First, it helps ensure all defendants will be liable for a fair share of the
damages caused; no guilty party can get off “free.”®” Second, companies do not appear to
consider whether their conduct will give rise to joint and several liability, let alone whether
they will have contribution rights, until they are in litigation.®® Furthermore, the proposed
statute will enhance fairness by ensuring that liability among non-settling defendants is more
equitably allocated.® The rule thus also protects innocent parties, or those with a very minor
role in an anticompetitive scheme, from having to settle claims due to the threat of liabili-
ty for industry-wide damages in great disproportion to their role (if any) in the conduct.®®
Adoption of a rule providing for claim reduction and for contribution requires a method
of allocating shares of liability for purposes of determining the plaintiffs’ claims remaining
after a settlement. The Commission recommends that each defendant’s allocated share of
liability, for either claim reduction or contribution, be equal to each defendant’s market share
or gain from the antitrust violation. Allocation based on market share should be relatively
easily accomplished in the substantial majority of multiple-defendant cases, such as price-
fixing conspiracies, and should not significantly increase litigation costs. For those cases
in which market share would not be an appropriate basis for allocating liability, use of rel-
ative gain makes for an appropriate substitute that is also reasonably straightforward to cal-
culate. The Commission does not recommend that the statute contain more tailored cal-
culation mechanisms for various types of violations,®* because such approaches could
potentially complicate the contribution proceeding and add to the burden on the courts.
The Commission has provided a possible statute in Annex A that would implement the
Commission’s recommendation. It is generally consistent with, although somewhat more
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comprehensive than, several other proposals considered by Congress that would implement
either claim reduction or contribution, or both.°2 The model set out here is based largely on
a substitute/alternative to S. 995, proposed by Assistant Attorney General William Baxter
in 1981. The American Bar Association, Section of Antitrust Law proposed model legisla-
tion to the Commission that is also worthy of congressional consideration and would, in large
part, implement the Commission’s recommendations as well.®®
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ANNEX A

Proposed Statute

The Clayton Act (15 U.S.C. § 12 et seq.) is amended by inserting after Section 4H the follow-
ing new section:

SEC. 4l. (a) In any action under Section 4, 4A, or 4C of this Act, the court shall reduce
the claim of any person releasing any person from liability or potential liability for dam-
ages by the greatest of: (1) any amount stipulated for this purpose; (2) the amount of
the consideration paid for the release; or (3) treble the actual allocated share of dam-
ages of the person released.

(b) Any person who is liable for damages in an action brought under Section 4, 4A, or
4C of this Act may claim contribution, in accordance with this Section, from any other
person jointly liable for such damages.

(c) Contribution may not be claimed by or from a person who, pursuant to a settlement
agreement entered into in good faith with a plaintiff in the action in respect of which
contribution rights are claimed, has been released from liability or potential liability for
the underlying claim.

(d) A claim for contribution may be asserted by cross-claim, counterclaim, or third-party
claim in the same action as that in respect of which contribution rights are claimed,
or in a separate action.

(e) Claim reduction and contribution rights shall, to the extent consistent with the fair
and expeditious conduct of litigation, be determined in a proceeding following the trial
of the action in respect of which claim reduction or contribution rights are claimed.

(f) A claim for contribution shall be forever barred unless filed within six months after
the entry of the final judgment for which contribution is sought.

(g) For the purposes of claim reduction and contribution, the allocated share of dam-
ages of each defendant shall be determined on the basis of each defendant’s market
share, unless so doing would be impractical or unjust in light of the nature of the unlaw-
ful conduct. If use of market share is not practical or is unjust, the court shall, in its
discretion, use the gain of each defendant from the violation or any other method that
would be equitable.

(h) Claim reduction and contribution rights shall be determined by the court sitting with-
out a jury.

(i) Nothing in this section shall affect the joint and several liability of any person.
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Section-by-Section Analysis

Subsection (a) provides for claim reduction. Claim reduction would be available for all types
of antitrust violations, as explained with respect to Subsection (b). The plaintiff’s claim would
be reduced by the greatest of the amount of the settlement, the amount stipulated to in the
settlement agreement, or treble the allocated share of the settling defendant’s damages,
as calculated pursuant to Subsection (g).

Subsection (b) makes the right of contribution applicable to all actions brought under the
relevant sections of the Clayton Act. Although the substantial majority of cases in which
these rules would have significant application are likely to be horizontal price-fixing cases,
there is no reason specifically to limit the applicability of the statute to those types of
antitrust cases.

Subsection (c) limits contribution claims to non-settling defendants. This limitation
ensures that settling defendants will be able to remove themselves completely from the lit-
igation without worrying about subsequent claims of contribution from co-conspirators or
other defendants (it also prevents settling defendants who paid “too much” from seeking
to recover a portion of their overpayment from non-settling defendants).

Subsection (d) provides non-settling defendants with multiple procedural options for
bringing a claim for contribution, and thus maximizes the flexibility of defendants in seek-
ing contribution.

Subsection (e) provides that claim reduction and contribution issues should be adjudi-
cated after the trial on the main action wherever possible. This provision achieves three
objectives. (1) It ensures that contribution issues remain exclusively among defendants; (2)
it prevents the main action from becoming unduly complicated; and (3) it eliminates unnec-
essary adjudication of issues relating to contribution if liability is not established. If, how-
ever, the court determined that some issues relating to contribution could be resolved more
expeditiously during the main case, this provision would permit the court to allow for such
issues to be addressed during the main proceeding.

Subsection (f) creates a statute of limitations of six months after the entry of final judg-
ment for contribution claims to be brought.

Subsection (g) addresses the method of allocating liability among multiple antitrust
defendants for purposes both of claim reduction and contribution. This provision makes mar-
ket share the presumptive basis for allocating liability among defendants for purposes of
contribution and for purposes of determining the proper claim reduction of plaintiff’s claims.
It calls for the use of gain from the conduct as a secondary method, or any other method
equitable in the circumstances.

Subsection (h) provides that claim reduction and contribution issues are to be decided
without the use of a jury.
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Subsection (i) reaffirms that the joint and several liability of antitrust defendants is not
affected by any of the provisions. This provision ensures that plaintiffs will not bear any risk
of reduced recovery from insolvent defendants and thus will be able fully to recover their
damages (so long as at least one defendant is sufficiently solvent to pay the entire claim).

Notes

1 See Edward D. Cavanagh, Detrebling Antitrust Damages: An Idea Whose Time Has Come?, 61 TuL. L. Rev.
777, 782 (1987) [hereinafter Cavanagh, Detrebling Antitrust Damages] (stating that Senator Sherman
expressed concerns about providing a remedy that would be “commensurate with . . . maintaining a pri-
vate action”); David Boies, Statement at AMC Civil Remedies Hearing, at 2 (July 28, 2005) [hereinafter
Boies Statement].

215 U.S.C. § 15(a).
3 /.

4 Sherman Act, ch. 647, § 7, 26 Stat. 209, 210 (1890); see Cavanagh, Detrebling Antitrust Damages, at
778 (citing Section 7 of the Sherman Act as originally enacted).

5 See Cavanagh, Detrebling Antitrust Damages, at 782.

6 |d.; see also Boies Statement, at 2 (stating that Senator Sherman viewed multiple damages as being nec-
essary to “deputiz[e] plaintiffs as private attorneys general by creating effective incentives to pursue what
was even then viewed as costly and complex litigation”).

7 See, e.g., Boies Statement, at 2-4 (recounting statutory proposals in early 20th century to move to sin-
gle damages, through calls in mid-20th century to make treble damages discretionary, to legislative
efforts in 1980s to limit treble damages to per se violations).

8 For example, the National Cooperative Research and Production Act limits the liability of certain joint
research and development ventures and standards development organizations notified under the Act
to single damages (plus interest and reasonable attorneys’ fees). See 15 U.S.C. § 4303(a). The Export
Trading Company Act similarly limits a plaintiff to recovering only actual damages for injuries resulting
from conduct engaged in pursuant to a certificate of review granted under the Act. See 15 U.S.C.
§ 4016(b)(1).

9 See Antitrust Criminal Penalty Enhancement and Reform Act of 2004, Pub. L. No. 108-237, § 213(a),
118 Stat. 661, 666 (2004) (codified as amended at 15 U.S.C. § 1 note) [hereinafter ACPERA]. The pro-
vision expires in 2009. Id. § 211(a), 118 Stat. at 666.

10 Cavanagh, Detrebling Antitrust Damages, at 783; Boies Statement, at 6-7; Edward D. Cavanagh,
Statement at AMC Civil Remedies Hearing, at 3—7 (July 28, 2005) [hereinafter Cavanagh Statement]; see
Blue Shield of Va. v. McCready, 457 U.S. 465, 472 (1982).

11 See, e.g., U.S. Chamber of Commerce, Public Comments Submitted to AMC, at 15-18 (Nov. 8, 2005)
[hereinafter U.S. Chamber of Commerce Comments]; Business Roundtable, Public Comments Submitted
to AMC, at 3-4 (Nov. 4, 2005) [hereinafter Business Roundtable Comments]; Abbott B. Lipsky, Jr.,
Statement at AMC Civil Remedies Hearing, at 14 (July 28, 2005) [hereinafter Lipsky Statement];
Cavanagh Statement, at 9-10.

12 See, e.g., Thirty Antitrust Practitioners, Public Comments Submitted to AMC (June 17, 2005) [hereinafter
Thirty Antitrust Practitioners Comments]; American Antitrust Institute, Comments Submitted to AMC
Regarding Civil Remedies (June 17, 2005) [hereinafter AAl Comments re Civil Remedies].
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Frank H. Easterbrook, Detrebling Antitrust Damages, 28 J.L. & EcoN. 445, 454 (1980) [hereinafter
Easterbrook, Detrebling Antitrust Damages]; Robert H. Lande, Statement at AMC Civil Remedies Hearing,
at 7 (July 28, 2005) [hereinafter Lande Statement] (“No one knows the percentage of antitrust violations
that are detected and proven.”); Civil Remedies Transcript at 161-62 (Easterbrook) (July 28, 2005) (sug-
gesting multiplier for concealed cartels might appropriately be higher than three); Cavanagh, Detrebling
Antitrust Damages, at 813.

For a richer discussion of factors impacting deterrence, see Easterbrook, Detrebling Antitrust Damages,
at 449-51; Cavanagh Statement, at 4-6; Steven C. Salop & Lawrence J. White, Economic Analysis of
Private Antitrust Litigation, 74 Geo. L.J. 1001, 1017-20 (1986); Thirty Antitrust Practitioners Comments,
at 2.

Cavanagh Statement, at 6; Cavanagh, Detrebling Antitrust Damages, at 786-87.

Lande Statement, at 4-6; see also Thirty Antitrust Practitioners Comments, at 4 (identifying harms that
are not compensated for by antitrust damages).

See Lande Statement, at 5; Easterbrook, Detrebling Antitrust Damages, at 455.

Boies Statement, at 12; see also John D. Graubert, Statement at AMC Government Civil Remedies
Hearing, at 3 (Dec. 1, 2005) (“[A]ln essential element of the response to an antitrust violation is to deprive
violators of the gains from their unlawful conduct.”) (citing, inter alia, United States v. Grinnell Corp., 384
U.S. 563 (1966); United States v. E.I. du Pont de Nemours & Co., 366 U.S. 316 (1961)).

See Cavanagh Statement, at 6 (treble damages make it unlikely violators will profit); Cavanagh, Detrebling
Antitrust Damages, at 787; Boies Statement, at 12; see also Dissenting Statement of Commissioners
Orson Swindle and Thomas B. Leary, Hearst Trust and Hearst Corporation’s Acquisition of J.B. Laughrey
Inc., FTC File No. 991-0323 (stating that “private remedies are adequate to ensure that respondents
do not benefit from any possible wrongdoing” in that case).

See Lande Statement, at 2, 3-8 (the “‘treble damages’ remedy . . . really only amounts to approximately
single damages,” because there is no prejudgment interest, damages do not compensate for allocative
inefficiency, and other factors); Boies Statement, at 12 (delay in reaching trial and judgment is particu-
larly long); see also Thirty Antitrust Practitioners Comments, at 4 (identifying harms that are not com-
pensated for by antitrust damages); Stephen D. Susman, Statement at AMC Civil Remedies Hearing, at
5-6 (July 28, 2005) [hereinafter Susman Statement]; Robert H. Lande, Are Antitrust “Treble” Damages
Really Single Damages?, 54 OHio St. L.J. 115, 124, 130-34 (1993)

See Thirty Antitrust Practitioner Comments, at 3 (“[T]he federal government has limited resources at its
disposal, and thus cannot adequately investigate and prosecute all (or even most) illicit anticompetitive
behavior.”); Cavanagh, Detrebling Antitrust Damages, at 790 ([The] “private remedy permits prosecution
of illegal conduct which the federal government is without resources to pursue.”); see also Harry M.
Reasoner, Statement at AMC Civil Remedies Hearing, at 2 (July 28, 2005) [hereinafter Reasoner
Statement] (“[GJovernmental resources are plainly inadequate to police the American economy.”). But
see Business Roundtable Comments, at 3 (“The legislative history suggests that Senator Sherman envi-
sioned private suits as a little-used tool.”) (citing Cavanagh, Detrebling Antitrust Damages, at 783).

See Easterbrook, Detrebling Antitrust Damages, at 451-52; Cavanagh, Detrebling Antitrust Damages, at
786.

See, e.g., U.S. Chamber of Commerce Comments, at 17; Lipsky Statement, at 4-5 (referring to a “clus-
ter bomb” of other remedies, such as equitable disgorgement, state suits, indirect purchaser rights);
Cavanagh, Detrebling Antitrust Damages, at 792 (stating that mandatory treble damages may far exceed
the harm caused).

See Lande Statement, at 9 (stating that “duplicative recovery” has never occurred).

See Business Roundtable Comments, at 3 (proposing elimination of treble damages except for “per se
illegal conduct—horizontal price-fixing, market allocation, and bid-rigging”); U.S. Chamber of Commerce
Comments, at 17 (suggesting limiting treble damages to per se offenses); see also Cavanagh Statement,
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at 7-8 (while not necessary in every antitrust case, “trebling is absolutely critical in . . . horizontal price-
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35 Lande Statement, at 7 (citing estimate by then-Assistant Attorney General Douglas Ginsburg that no more
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See William M. Landes, Optimal Sanctions for Antitrust Violations, 50 U. CHI. L. Rev. 652, 657 (1983);
Civil Remedies Trans. at 161-62 (Easterbrook) (multiplier should be set by dividing harm by probability
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37 See Cavanagh, Detrebling Antitrust Damages, at 832; Civil Remedies Trans. at 162 (Reasoner) (noting
difficulty of defining concealed and non-concealed conduct).

38 Cavanagh Statement, at 9; see also Exclusionary Conduct Trans. at 139 (Pitofsky) (advocating treble dam-
ages at a judge’s discretion).
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39 Cavanagh Statement, at 9; Cavanagh, Detrebling Antitrust Damages, at 838-39 (The factors a court might
take into account include the “willfulness of the violation”; “whether a reasonably well-informed person
should have known that the conduct was illegal”; the possibility of the conduct’s procompetitive bene-
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42 Id.; Susman Statement, at 10; Civil Remedies Trans. at 61-62 (Boies) (leaving trebling to judicial dis-
cretion will introduce undesirable uncertainty).

4

w
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Chapter 1lI.B
Indirect Purchaser Litigation

1. INTRODUCTION

When an antitrust violation occurs, it may harm many firms and consumers in connected mar-
kets. To remedy such injuries, the Clayton Act allows parties to sue for treble damages if
they suffer antitrust injury—“injury of the type the antitrust laws were intended to prevent”—
as the result of an antitrust violation.* Not everyone claiming an antitrust injury may sue,
however. The courts have used factors such as whether a plaintiff’s injury is “too remote”
from the antitrust violation to determine whether an injured private party is a “proper plain-
tiff” to bring suit under the Clayton Act.? In addition, even some parties that may sue to
enjoin a defendant’s antitrust violation are not permitted to sue for damages. The Supreme
Court has limited the standing of parties to sue for antitrust damages, because “Congress
did not intend the antitrust laws to provide a remedy in damages for all injuries that might
conceivably be traced to an antitrust violation.”®

One difficult question is whether all parties in a chain of distribution may sue to recover
damages resulting from the same antitrust violation. As an illegal overcharge is passed
through a distribution chain, each of the parties in that chain may suffer antitrust injury. For
example, when a price-fixing manufacturer overcharges for the goods it sells, the party who
purchases the goods directly from that manufacturer pays the overcharge in the first
instance. This “direct purchaser” then may incorporate the price-fixed good into the prod-
ucts it sells and pass on to its distributors all or some portion of the manufacturer’s over-
charge. In turn, the distributors may be able to pass on all or part of that overcharge to con-
sumers. Because neither the distributors nor the consumers have purchased directly from
the price-fixing manufacturer, they are called “indirect purchasers.” Thus, the damages
from the original antitrust violation may flow from direct to indirect purchasers.

Such fact patterns raise a question for antitrust law: Should only direct purchasers, or
both direct and indirect purchasers, be allowed to sue to recover damages stemming from
the same antitrust violation? The Supreme Court first considered a related question in 1968.
In Hanover Shoe, Inc. v. United Shoe Machinery Corp. the Court held that an antitrust defen-
dant could not avoid liability to a direct purchaser by arguing that the plaintiff, a direct pur-
chaser, had “passed on” to indirect purchasers the illegal overcharges initially paid by the
plaintiff.* AlImost ten years later, in 1977, the Court addressed specifically whether indirect,
as well as direct, purchasers could sue for damages under federal antitrust law. In lllinois
Brick Co. v. lllinois the Court held that only direct purchasers may sue under federal antitrust
law to recover for damages from anticompetitive overcharges.®
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State governments have largely refused to take the same approach under state antitrust
laws. Through legislation or court decisions, many states have adopted policies that allow
indirect, as well as direct, purchasers to sue under state antitrust law to recover damages.
The result typically has been that direct purchasers sue in federal court, and indirect pur-
chasers sue in state court, to recover damages resulting from the same antitrust violation.

Vigorous debate over whether to allow only direct, or both direct and indirect, purchasers
to seek antitrust damages has continued for almost thirty years. During that time, the con-
flict between federal and state approaches has itself spawned problems. For example,
because indirect purchasers typically cannot join direct purchasers in pursuing remedies in
federal court under federal antitrust law, direct and indirect purchasers have often brought
multiple, duplicative lawsuits in federal and state courts, where one proceeding might have
sufficed to resolve all liability and damage issues in a single forum. During this time, the
conflict also has increased the potential for duplicative and otherwise inconsistent recov-
eries, which then skews the incentives of plaintiffs and defendants to settle.

The Class Action Fairness Act (CAFA), which Congress passed in June 2005, may mitigate
certain of these problems to some extent.® Among other things, CAFA allows defendants to
remove certain indirect purchaser class actions from state to federal court, where they can
be consolidated with direct purchaser actions filed in federal court. However, there are excep-
tions to removal under CAFA. In addition, CAFA does not permit the consolidation of cases
in a single federal court for trial. These limitations have lead some to question whether CAFA
provides a sufficient remedy.

The problems created by duplicative lawsuits in federal and state courts have led many
observers to seek a way to eliminate the current conflict between federal and state indirect
purchaser policies. Some advocate a federal statute to allow recovery by both direct and indi-
rect purchasers. Others would prefer that Congress preempt the state statutes and case law
that allow indirect purchasers to sue and recover damages. The Commission examined the
problems that conflicting federal and state policies on indirect purchaser recovery create, and
whether the benefits of changing either federal or state law would be worth the costs.

These are difficult and contentious issues. Half of the Commissioners believe that, if one
could address this issue on a clean slate, the best policy would be to permit only direct pur-
chaser claims.” Nonetheless, the Commission recognizes that the issue must be addressed

* Commissioners Carlton, Garza, Jacobson, Litvack, Valentine, and Warden would favor allowing only
direct purchaser claims, if writing on a clean slate. They believe that allowing only direct purchasers to
sue would provide the most effective deterrence mechanism, and would avoid duplicative recoveries,
speculative inquiries about how damages may have been passed on through the chain of distribution,
and complex litigation. (Commissioner Carlton would allow for minor exceptions to the rule allowing only
direct purchasers to sue.) Three of those Commissioners—Carlton, Litvack, and Warden—would rec-
ommend preemption of state law to implement that rule because they believe that achievement of those
goals overrides considerations of federalism and political pragmatism.

Commissioners Burchfield, Delrahim, Kempf, Shenefield, and Yarowsky would allow suits by both direct
and indirect purchasers.
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in light of the history of the past thirty years. Accordingly, despite disagreement about which
policy would be best a priori, the Commission largely reached consensus on a practical
approach to reduce the complexity and costs generated by the existing conflict between fed-
eral and state policies. The Commission makes the following recommendation.

47. Direct and indirect purchaser litigation would be more efficient and more fair if it
took place in one federal court for all purposes, including trial, and did not result
in duplicative recoveries, denial of recoveries to persons who suffered injury,
and windfall recoveries to persons who did not suffer injury. To facilitate this,
Congress should enact a comprehensive statute with the following elements:*

® Overrule lllinois Brick and Hanover Shoe to the extent necessary to allow
both direct and indirect purchasers to sue to recover for actual damages from
violations of federal antitrust law. Damages in such actions could not exceed
the overcharges (trebled) incurred by direct purchasers. Damages should be
apportioned among all purchaser plaintiffs—both direct and indirect—in full
satisfaction of their claims in accordance with the evidence as to the extent
of the actual damages they suffered.

® Allow removal of indirect purchaser actions brought under state antitrust law
to federal court to the full extent permitted under Article Ill.T

© Allow consolidation of all direct and indirect purchaser actions in a single
federal forum for both pre-trial and trial proceedings.

® Allow for certification of classes of direct purchasers, consistent with current
practice, without regard to whether the injury alleged was passed on to
customers of the direct purchasers.

* Commissioners Cannon, Carlton, and Garza do not join this recommendation.

T Commissioner Delrahim does not join this aspect of the recommendation.
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2. BACKGROUND

The following explains the history of the controversy over direct and indirect purchaser liti-
gation and discusses the problems that conflicting federal and state policies have created,
as well as attempts so far to address those problems.

A. History

As noted above, the question of how to treat the “pass on” of antitrust damages from one
purchaser to the next first arose in Hanover Shoe, Inc. v. United Shoe Machinery.” There, the
Supreme Court held that an antitrust defendant could not assert the pass on of overcharges
from one purchaser to the next as a defense in a suit brought by the direct purchaser.® The
ruling thus enabled direct purchasers to recover all overcharges they suffered from an
antitrust violation, even if the direct purchasers passed on some or all of the overcharge to
their customers (that is, indirect purchasers). In 1977, nearly ten years later, the Supreme
Court in lllinois Brick Co. v. lllinois applied what it saw as the logical corollary, holding that fed-
eral antitrust law allowed only direct purchasers, and not indirect purchasers, to sue to recov-
er the overcharge they had paid.® The Court viewed this as applying the same rule to both
plaintiffs and defendants: neither could rely on the pass on of overcharges to either bring,
or defend against, a suit based on federal antitrust law.'® The Court further reasoned that
restricting suits solely to direct purchasers would promote more effective private enforcement
and avoid multiple and inconsistent liability for defendants and the need to “trace the com-
plex economic adjustments” to determine the impact on indirect purchasers.**

A vigorous dissent, however, argued that the holding “frustrates both the compensation
and deterrence objectives of the treble-damages action.”*? The dissenters emphasized con-
gressional intent that consumers recover for their antitrust injuries, as had been recently
expressed in 1976, when Congress passed legislation to allow state attorneys general to
use parens patriae authority to sue for Sherman Act violations on behalf of state citizens.*®
The dissenters were not persuaded that the complexity of assessing and allocating dam-
ages for both direct and indirect purchasers was any greater than the complexity of other
antitrust issues.

The Court’s decision in lllinois Brick immediately sparked a heated controversy.®® Critics,
including leading Senators and Representatives, agreed with the dissent that the decision
ignored the will of Congress by leaving consumers and other indirect purchasers without a
remedy to redress serious antitrust injuries.*® Bills to overrule the decision by federal
statute were quickly introduced.” Despite intensive efforts, however, these bills failed, and
the rule of lllinois Brick has continued to govern in federal courts.*®

Attacks on lllinois Brick were not limited to efforts in Congress; opponents brought their
case to state legislatures and courthouses as well. Starting with California in 1978, legis-
latures in many states began passing lllinois Brick “repealers”—that is, statutes that specif-
ically authorized indirect purchasers to recover damages under state antitrust laws.*° In some
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states, courts interpreted existing state laws to allow recoveries by indirect purchasers
alleging antitrust violations.?° In 1989 the Supreme Court confirmed the validity of state laws
permitting indirect purchasers to sue for damages, holding that those laws were not implied-
ly preempted by federal antitrust law.?* At the present, more than thirty-five states permit indi-
rect, as well as direct, purchasers to sue for damages under state law.??

B. Problems and Attempts to Address Them

Indirect purchaser litigation under state law has become increasingly common, especially
since the mid-1990s.2® Such cases are frequently pursued separately rather than consoli-
dated with other actions in a federal court proceeding. Litigation involving recoveries by direct
and indirect purchasers for the same antitrust violation often has proceeded in at least two
different courts, with direct purchasers filing under federal antitrust law in federal courts and
indirect purchasers pursuing their state antitrust claims in state courts, resulting in waste-
ful, duplicative litigation.?*

Some judges and parties have taken steps to reduce the duplication and wasted
resources resulting from multiple federal and state proceedings concerning the same
alleged antitrust violation. For example, on occasion, a federal judge presiding over a direct
purchaser action has “contact[ed] the various state judges in an attempt to coordinate dis-
covery, thus avoiding duplicative efforts; in most instances, those attempts were success-
ful.”?® Some indirect purchasers have brought their state law damage claims in federal court
under the federal court’s supplemental jurisdiction.?® In these cases, the indirect purchasers
have asserted a federal antitrust claim seeking injunctive relief (which is not barred under
lllinois Brick) and have requested that the federal court hear their state law claims for dam-
ages pursuant to the court’s supplemental jurisdiction.?” Although this procedure appears
to have been used successfully with some frequency in recent years,?® it can provide only
a partial remedy to the problems of duplicative litigation. Plaintiffs may not use it when
they cannot seek injunctive relief, for example, from a price-fixing cartel that has disband-
ed following criminal prosecution. In addition, defendants cannot use a federal court’s sup-
plemental jurisdiction to remove cases from state court to federal court, where they can be
consolidated.

Under the new CAFA enacted by Congress in June 2005, however, defendants now can
remove certain indirect purchaser class actions to federal court, where they may be con-
solidated with other actions, pursuant to the multidistrict litigation (MDL) process.? Under
CAFA, “[f]lederal jurisdiction, with a few exceptions, now exists over class actions in which
(1) minimal diversity exists (that is, where at least one plaintiff and one defendant are
diverse), (2) the putative class contains at least 100 members, and (3) the amount in con-
troversy is at least $5 million.”3° CAFA does create a number of exceptions to this broad
grant; however, as discussed below, some predict that these will have limited application
to state indirect purchaser class actions.3! Even if removal is achieved, the Supreme Court’s
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holding in Lexecon Inc. v. Milberg Weiss Bershad Hynes & Lerach limits the purposes for which
cases may be consolidated through the MDL process to pretrial proceedings.3? This means
that even when CAFA has allowed direct and indirect purchaser cases to be consolidated,
those cases must be split up and returned to the originating federal courts for trial.

3. RECOMMENDATION AND FINDINGS

47. Direct and indirect purchaser litigation would be more efficient and more fair if it
took place in one federal court for all purposes, including trial, and did not result
in duplicative recoveries, denial of recoveries to persons who suffered injury,
and windfall recoveries to persons who did not suffer injury. To facilitate this,
Congress should enact a comprehensive statute with the following elements:*

® Overrule lllinois Brick and Hanover Shoe to the extent necessary to allow
both direct and indirect purchasers to sue to recover for actual damages from
violations of federal antitrust law. Damages in such actions could not exceed
the overcharges (trebled) incurred by direct purchasers. Damages should be
apportioned among all purchaser plaintiffs—both direct and indirect—in full
satisfaction of their claims in accordance with the evidence as to the extent
of the actual damages they suffered.

* Commissioners Cannon, Carlton, and Garza do not join this recommendation.

Commissioner Cannon does not join this recommendation because he believes that the problems due
to the conflict between federal and state policy in this area are likely to be ameliorated to a large extent
by CAFA, which makes it easier for state antitrust claims to be combined with federal antitrust claims
and litigated in one federal court proceeding.

Commissioner Carlton does not join this recommendation because he believes standing should be lim-
ited to direct purchasers except where federal courts currently recognize an exception to the rule, includ-
ing where the direct purchaser is alleged to be participating in the conspiracy. He would also consider
allowing, after some period, a class of indirect purchasers to sue in cases where an insufficient num-
ber of direct purchasers come forward to sue. Additional study would be needed to refine this exception
and to determine how to precisely define “insufficient.”

Although Commissioner Garza would not recommend preemption of those state laws allowing indirect
purchasers to sue under state antitrust law, she would not abandon federal policy, which she considers
to be the optimal policy for reasons explained in this Report. She concurs in the view of Commissioner
Cannon that CAFA may substantially ameliorate much of the burden arising out of conflicting state and
federal policies and is concerned that the benefits of legislation proposed by the Commission would not
outweigh the detriment of abandoning federal policy. In addition, while she does not join in this recom-
mendation as a whole, she supports legislation that would allow consolidation of all direct and indirect
purchaser actions in a single forum for both pretrial and trial proceedings, and also supports legislation
allowing removal of indirect purchaser actions brought under state antitrust law to federal court to the
full extent permitted under Article Ill.
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® Allow removal of indirect purchaser actions brought under state antitrust law
to federal court to the full extent permitted under Article IIl.”

® Allow consolidation of all direct and indirect purchaser actions in a single
federal forum for both pre-trial and trial proceedings.

© Allow for certification of classes of direct purchasers, consistent with current
practice, without regard to whether the injury alleged was passed on to
customers of the direct purchasers.

A. Reasons for the Commission’s Recommendation

1. Duplicative federal direct purchaser and state indirect purchaser litigation imposes undue
burdens on the judicial system and the parties, wastes resources, increases the risk of
duplicative recoveries, skews the parties’ incentives to settle, and hinders efficient global
settlements

The conflict between federal and state policies on indirect purchaser damage actions has
created a variety of problems. Absent the consolidation of federal and state cases involv-
ing direct and indirect purchasers, defendants must respond to complaints about the same
conduct in multiple courts.®® Burdensome and uncoordinated discovery increases costs to
defendants and disadvantages plaintiffs as well, because they do not have access to mate-
rials produced in other actions. Even when pretrial consolidation of federal direct and state
indirect purchaser actions is possible under federal MDL rules, Lexecon requires that
actions be returned to their originating courts for trial,* causing duplicative and wasteful
trials. With trials proceeding in at least two, and maybe more, different courts, a defendant
may be liable for duplicative damages—the amount of the overcharge to the direct purchaser
in the first instance, plus whatever overcharges the direct purchaser was able to pass on
to indirect purchasers.*® Correspondingly, direct purchasers may receive “windfall” awards
exceeding their actual damages. Furthermore, when all parties are not before a single court,
it can be difficult to negotiate and implement a global settlement.®*® Defendants also may
confront costs due to the asymmetric application of collateral estoppel: a finding by one
court that the defendant did violate the antitrust law may be used by plaintiffs to establish

* Commissioner Delrahim does not join this aspect of the recommendation. He would not expand the avail-
ability of removal of state court actions to federal court.

Although Commissioners Litvack, Shenefield, and Warden join this aspect of the recommendation, they
would prefer to preempt state laws to require that any claim for damages by an indirect purchaser must
be brought in federal court under federal antitrust law.
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liability in other suits, but a finding in one suit that the defendant did not violate the
antitrust laws may not be used by the defendant to seek dismissal of other suits.?”

2. Current efforts to ameliorate these problems cannot alone provide sufficient remedies

The Commission commends the voluntary coordination among courts overseeing multi-
ple proceedings and the parties involved to reduce the burdens on the parties and the
courts. Such efforts alone are insufficient to address these problems, however, and the need
for such coordination reveals the types of burdens on courts that duplicative direct and indi-
rect purchaser actions create. Increased use of supplemental jurisdiction promotes con-
solidation and is therefore commendable, but it cannot adequately address the problem of
duplicative litigation. Indirect purchasers of goods from a disbanded cartel cannot seek
injunctive relief and therefore do not have a basis on which to request that a court invoke
its supplemental jurisdiction. A federal court’s supplemental jurisdiction is also not avail-
able to defendants as a basis for removal.

CAFA is likely to promote removal of state court indirect purchaser class actions, there-
by permitting their consolidation in federal court. It may also lead more plaintiffs to file ini-
tially in federal court, likewise permitting consolidation. Indeed, if predictions of some are
correct that CAFA will facilitate the removal of a large majority of state indirect purchaser
actions to federal court—because CAFA’s requirements will generally be met and its excep-
tions will seldom apply*®*—that could greatly reduce the waste of resources associated with
multiple indirect purchaser actions in state courts, at least at the pretrial phase.®® The
Commission is loath to rely on such predictions, however. Because CAFA has several excep-
tions that may apply to indirect purchaser actions, plaintiffs may seek to use CAFA’s excep-
tions to avoid removal, and a significant number of actions may remain in state court.*® In
addition, CAFA applies only to class actions—not to claims brought by large indirect pur-
chasers, who can afford to bring lawsuits individually rather than through a class action.
Moreover, indirect purchasers may opt out of a class action and assert their claims direct-
ly in state court; such actions would be outside CAFA’s reach.* CAFA also does not apply
to parens patriae actions by state attorneys general.*?

Perhaps most importantly, CAFA does not overrule the Supreme Court’s ruling in Lexecon,
which permits consolidation of class actions in one federal district court only for pretrial mat-
ters, such as discovery, class certification, and summary judgment motions. For trial, the
Supreme Court’s ruling in Lexecon requires consolidated cases to be split up again and
returned to their originating courts.* This rule frustrates the goal of resolving interrelated
direct and indirect purchaser claims in one forum to avoid duplicative proceedings and recov-
eries. Finally, CAFA does not address substantive and procedural issues unique to indirect
purchaser litigation.
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3. Federalism and political pragmatism require deference to many states’ clearly expressed
preferences that indirect purchasers be allowed to sue for antitrust damages, and these
values outweigh arguments in favor of limiting both federal and state recoveries to direct
purchasers only

One way to simplify direct and indirect purchaser litigation would be for Congress explic-
itly to preempt state laws allowing indirect purchaser actions. A majority of the Commission
concluded, however, that principles of federalism and practical political concerns counsel
in favor of deference to the clear preference expressed by more than thirty-five states that
allow indirect purchasers to pursue relief.

In evaluating possible recommendations on direct and indirect purchaser litigation, the
Commission considered a wide variety of relevant policy considerations. The most funda-
mental criticism of the lllinois Brick rule is that it leaves many of those actually injured by
antitrust violations without compensation.** Indirect purchaser actions can “provide[] an
effective vehicle for compensating certain victims . . . including individual consumers”;*® on
occasion, indirect purchaser actions yield significant distributions to injured indirect pur-
chasers.*® The evidence does not point only in one direction, however. Class actions some-
times yield very little compensation to injured indirect purchasers, even when those suits
produce large settlements,*” because the settlements take the form of vouchers, coupons,
or product that few class members even bother to collect, or cy pres, typically benefiting wor-
thy causes, but not injured purchasers.*®

The record before the Commission was mixed on whether the deterrence of antitrust vio-
lations is best achieved by limiting recoveries to direct purchasers or permitting indirect pur-
chasers to sue as well. Direct purchasers usually can better perceive the violation and prove
overcharges and thus may be more likely to bring an antitrust suit.*®* Some witnesses
argued that direct purchasers are more likely than indirect purchasers to bring antitrust law-
suits and thus to contribute more to the deterrence of antitrust violations.®® A sample of indi-
rect purchaser settlements provided by attorneys for indirect purchasers shows that, in vir-
tually all cases, direct purchasers or other private enforcers also challenged the conduct at
issue.®* Nonetheless, indirect purchasers can bring actions in circumstances in which
direct purchasers choose not to sue, for example, to avoid injuring business relationships
with suppliers.®? Moreover, data presented to the Commission show that indirect purchas-
er suits can provide additional deterrence by increasing the liability faced by violators.®® Taken
together, this evidence suggests that direct purchaser litigation is more likely to provide effec-
tive deterrence, but indirect purchaser litigation may supplement that deterrence.

If deterrence were the sole objective, one would prohibit indirect purchaser actions if allow-
ing them would reduce the likelihood of direct purchaser actions. Under the existing regime,
state indirect purchaser recoveries do not diminish recoveries under federal antitrust law
by direct purchasers. However, several withesses expressed concerns that, if direct pur-
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chasers suing under federal antitrust law were required to share the right to recover with
indirect purchasers, private enforcement would be significantly diminished.** Others dis-
agreed.®®

Another policy consideration involves the potential for duplicative recoveries. Proponents
of the lllinois Brick rule worry that indirect purchaser litigation exposes defendants to
duplicative recoveries—that is, direct purchasers recover for treble the entire overcharge,
then indirect purchasers recover for treble the amount of the overcharge that the direct pur-
chaser passed on to them, and so on. The American Bar Association, Section of Antitrust
Law, among others, has highlighted such concerns.®® Although no one identified an instance
of unfair or multiple recovery,®” that may simply reflect the difficulty of determining whether
actual damage awards and settlements exceed total damages.®®

Testimony revealed that a number of states expressly instruct courts to avoid duplicative
damages; no state expressly affords duplicative damages.®® Such state policies are impor-
tant to reduce concerns about duplicative recovery. Nevertheless, the potential for duplica-
tive recoveries remains a serious concern as long as direct and indirect purchaser actions
proceed without coordination in separate courts.

The burden on courts to manage the complexity of estimating the damages incurred by
indirect purchasers was emphasized by the lllinois Brick Court® and has remained an
important concern.®® In particular, courts have found that estimating pass on for a poten-
tial class can be a significant barrier to class certification, “confirm[ing], in a new context,
the magnitude of the problems of proof the Court sought to avoid in lllinois Brick.”®?
Witnesses argued that recent advances in econometrics and other methodologies have made
such assessments somewhat more manageable,®® and at least some indirect purchaser
claims may be “non-speculative.”® Nonetheless, managing the complexity of damage cal-
culation for direct and indirect purchasers remains a non-trivial problem.

Outweighing all of these considerations, however, are the values of federalism, compen-
sating injured parties, and practical feasibility. Most states have implemented their prefer-
ences to allow indirect, as well as direct, purchasers to sue.®® The authority of states to estab-
lish antitrust standards that differ from federal law is well established, including specifically
with respect to indirect purchaser remedies.®® Numerous state attorneys general (and many
others) oppose “federal preemption of any state antitrust statutes, including indirect pur-
chaser statutes.”®” In particular, they oppose any federal preemption of the right of state
attorneys general to bring actions on behalf of their citizens pursuant to the parens patriae
authority that Congress gave the states in 1976.% The congressional intent underlying the
grant of parens patriae authority provides additional reason to defer to the rights of the states
to allow indirect purchaser damage actions. Therefore, the Commission decided not to rec-
ommend that Congress pass legislation expressly to preempt state laws permitting indirect
purchaser litigation.
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B. Specific Explanation of the Commission’s Recommendation
for the Management of Direct and Indirect Purchaser
Litigation

In light of the Commission’s recommendation that Congress not preempt state indirect pur-
chaser laws, the question becomes how best to reach a solution that will enable courts to
manage direct and indirect purchaser actions to achieve efficiency and fairness. Direct and
indirect purchaser litigation would be more efficient and fairer if it took place in one feder-
al court for all purposes, including trial, and did not result in duplicative liability, denial of
recoveries to persons who suffered injury, and windfall recoveries to persons who did not
suffer injury. These goals can be best achieved if all direct and indirect purchasers are enti-
tled to recover their actual damages (trebled) under federal law, and if all claims arising out
of the same alleged antitrust violation are heard in one federal court, to the maximum extent
possible. The Commission’s recommendation contains four interrelated components, which
are explained below, to achieve these goals.

1. Overrule lllinois Brick and Hanover Shoe to the extent necessary to allow both direct and
indirect purchasers to sue to recover for actual damages from violations of the federal
antitrust laws. Damages in such actions could not exceed the overcharges (trebled)
incurred by direct purchasers

To the maximum extent possible, a single federal court should hear all proceedings rel-
evant to actions by direct and indirect purchasers alleging the same antitrust violation. To
accomplish this, federal law should permit direct and indirect purchasers to recover the actu-
al damages they suffer as the result of antitrust violations. The first step toward these goals
is to overrule lllinois Brick and Hanover Shoe legislatively to the extent necessary to allow
both direct and indirect purchasers to sue under federal law to recover for actual damages
they suffer from antitrust violations resulting in an overcharge. Overruling lllinois Brick
would increase fairness by ensuring that all indirect purchasers, not just those in states per-
mitting such actions, could recover treble their actual damages under federal law for injuries
attributable to antitrust violations. Overruling Hanover Shoe would limit direct purchasers to
recovering treble their actual damages, rather than the full overcharge regardless of pass
on, and will thus promote fairness by preventing windfall damage recoveries.

Legislative overruling of lllinois Brick may encourage the resolution of direct and indirect
purchaser litigation in a single forum, because indirect purchasers may choose to sue under
federal antitrust laws rather than to bring state claims. In conjunction with the procedural
components of the Commission’s recommendation, this also should make resolution of all
claims in a single forum easier. Federal recognition of indirect purchaser standing also will
promote the development of a body of federal law governing the allocation of damages
among direct and indirect purchasers.®® (The allocation of damages, a second part of this
component of the Commission’s recommendation, is described below.)
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2. Allow removal of actions brought under state antitrust law by direct and indirect purchasers
to federal court to the full extent permitted under Article Il

To ensure that direct and indirect purchaser litigation involving the same alleged antitrust
violation will take place in a single court, Congress should include as an element of its com-
prehensive legislation a provision that allows removal of direct and indirect purchaser
actions brought pursuant to state law to federal court to the full extent permitted under
Article Ill. It is true that CAFA now permits consolidation of state indirect purchaser actions
in one federal district court to a much greater extent than previously was possible. The poten-
tial susceptibility of CAFA’s exceptions to plaintiff efforts to avoid removal, and other cir-
cumstances to which CAFA does not apply, however, generate concern that CAFA will not
operate as well as would be desirable in consolidating direct and indirect purchaser actions.
An antitrust-specific provision allowing removal of state indirect purchaser actions to fed-
eral court to the full extent permitted by Article Il would afford a more comprehensive solu-
tion. In combination with other components of the Commission’s recommendation, removal
to the maximum extent permitted will also facilitate the transfer and consolidation of all
direct and indirect purchaser actions in a single federal court.

3. Allow consolidation of all purchaser actions in a single federal forum for both pretrial and
trial proceedings

In Lexecon the Supreme Court held that federal courts in which class actions are con-
solidated pursuant to the multidistrict litigation statute, 28 U.S.C. § 1407, may only con-
duct consolidated pretrial hearings on issues such as discovery, class certification, summary
judgment, and other pretrial motions. After that, the federal district court must remand the
actions for trial in the courts in which they were originally brought.”* Because Lexecon pre-
cludes consolidation for trial, the possibility of duplicative trial litigation and inconsistent
results will remain.™

To avoid this result, Congress should legislatively overrule Lexecon for purposes of anti-
trust direct and indirect purchaser litigation only.” The benefits of consolidation, including
reduced waste and enhanced coordination, will be far greater if the actions are consolidat-
ed for all purposes, including trial.”* Moreover, such reform is especially necessary with
respect to antitrust litigation involving claims by direct and indirect purchasers because, due
to the problem of pass on, the amounts of injury suffered by different plaintiff groups are
closely interrelated. Indeed, unless cases are consolidated for all purposes, it will be imprac-
tical to obtain a single determination of liability and damages and appropriately allocate dam-
ages awards among claimants, a critical element of the Commission’s recommendation.
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4. Damages should be apportioned among all purchaser plaintiffs—both direct and indirect—
in full satisfaction of their claims in accordance with the evidence as to the extent of the
actual damages they suffered

As explained above, one component of the Commission’s recommendation calls for both
direct and indirect purchasers to be able to recover their actual damages, trebled.
Legislatively overruling lllinois Brick and Hanover Shoe will allow a limitation of the defendant’s
liability to treble the overcharges suffered by the direct purchasers as a result of the initial
overcharge. These damages should be allocated among the different claimants, whether
direct or indirect purchasers, according to the evidence regarding their actual damages.

To be sure, determinations of how to allocate damages among direct and indirect pur-
chasers will often involve complex economic assessments of the extent to which each pur-
chaser in the chain of distribution has suffered harm that can be traced to the overcharge.
The federal courts have shown great ability to handle such complex economic issues, how-
ever, and they will develop rules and procedures to handle these issues. Consolidating all
claims in a single proceeding will facilitate an appropriate allocation of relief among the
claimants by the court. In addition, once all parties are before a single court, a global set-
tlement becomes possible. Many of these disputes are likely to be settled; once liability and
total damages are established, allocations of damages may often be determined by set-
tlements among the claimants. Furthermore, limiting damages to the amount of the initial
overcharge should streamline resolution of the litigation. Indeed, once the amount of over-
charge has been determined, it may be possible to resolve the issues of how to allocate
those damages among direct and indirect purchasers without the further involvement of the
defendants.

Without a doubt, the management of a consolidated class action involving direct and indi-
rect purchasers will be challenging. Such a proceeding will likely involve numerous claimants,
the application of differing state laws, and difficult economic assessments of the extent to
which overcharges flowed from direct to indirect purchasers and how best to apportion dam-
ages among claimants. Federal courts managing such proceedings should use their dis-
cretion to structure the proceedings as they see fit to achieve fairness and efficiency.
Federal judges may wish to consider structuring the proceedings to make three distinct
determinations: the liability of the defendants; the damages owed by the defendant (based
on overcharges to the direct purchasers only); and the allocation of those damages among
direct and indirect purchasers.” However, judges may choose from a variety of different
mechanisms to best manage such cases. It is far preferable to have one federal judge over-
see and manage the interrelationships among the claims and claimants than to have split
proceedings in federal and state courts, as is now too frequently the case.

* Commissioner Burchfield is skeptical about the proposed use of such structured (or “trifurcated”) pro-
ceedings.
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5. Allow for certification of classes of direct purchasers, consistent with current practice, with-
out regard to whether the injury alleged was passed on to customers of the direct pur-
chasers

The Commission does not intend its recommended reforms to make class certification
more difficult for direct and indirect purchasers to obtain than under current practice. In par-
ticular, the Commission recognizes the concerns of some that certification of direct pur-
chaser actions may be rendered more difficult by the legislative overruling of Hanover
Shoe.™ Hanover Shoe simplifies the proof of the fact and extent of injury suffered by direct
purchasers—the overcharge depends only on the price they actually paid and the price they
would have paid absent the violation. If Hanover Shoe is overruled legislatively, however, the
extent to which the direct purchasers may have passed on the overcharge may become an
issue at trial. Defendants thus may seek to argue as well that the extent of pass on is not
susceptible of common proof, which potentially provides a basis to deny class certification.
Because the extent of pass on affects both direct purchasers’ claims and the indirect pur-
chasers’ claims, it has the potential to prevent any class from being certified.

In order to ensure that the proposed reform does not make class certification of purchaser
classes more difficult, the legislation should specify that courts should certify direct pur-
chaser classes without regard to whether the injury alleged was passed on by direct pur-
chasers. Thus, the degree of pass on will be an issue only at trial, not at the class certifi-
cation stage of the proceedings. Because the purpose of this proposed reform is to ensure
all injured parties are able to obtain appropriate recoveries, increasing obstacles by creat-
ing greater burdens to certify class actions would frustrate the objectives of the proposal.
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approximately $137 million total payouts to indirect purchasers; Buspirone—$240 million; Taxol—$70
million). According to one commenter, in 11 recent pharmaceutical cases (including Mylan, Buspirone,
and Taxol) brought in federal court, indirect purchasers received over $900 million in recoveries. Cafferty
Comments, at 1-4 (reporting settlement amounts). Three actions brought in state court—Vitamins, Brand
Name Prescription Drugs, and Infant Formula—resulted in settlements totaling $424.9 million in cash
and $160.5 million in product. Id. at 5-19. Recent actions brought on behalf of indirect purchasers in
fifteen states against Microsoft resulted in the provision of vouchers worth up to $1.9 billion. See id.
at 20-23; see also Community Catalyst, Public Comments Submitted to AMC, at 3-4 (July 22, 2005)
(reporting recoveries for consumers and third party payers in pharmaceutical cases).

54 Seeg, e.g., Indirect Purchaser Trans. at 18, 91 (Montague); id. at 130-31 (Gustafson).
5

5

ey

5

N

5

w

o

Id. at 129 (Cooper); id. at 129-30 (Denger) (“[T]here is no shortage of plaintiffs’ lawyers willing to bring
actions.”); id. at 132-33 (Steuer) (“[E]Jven though the incentive may be then divided up . . . there remains
ample incentive collectively to pursue the suit.”).

56 Seeg, e.g., 2004 Task Force Report, at 1-2 (2004) (expressing concern for multiple litigation, duplicative
exposure, and lack of recovery for indirect purchasers in states without repealers, and citing previous
studies).

5

J

Montague Statement, at 3-4 (“I am not aware of any instance in which an antitrust defendant has paid
in settlements or in satisfaction of judgments as much or more than treble damages, or in most cases,
more than single damages.”); Indirect Purchaser Trans. at 23 (Bennett) (“The testimony from both pan-
els, | think, is stark in that no one could actually point to any case, despite the large number of lllinois
Brick repealers, in which any defendant had actually paid too much.”); Gustafson Statement, at 15; Cuneo
Statement, at 9.

5

0o

Indirect Purchaser Trans. at 38-39 (Tulchin) (identifying an instance of unfair multiple recovery is “very
difficult” because you would need to know the actual damages suffered); id. at 41-42 (Zwisler); Denger
Statement, at 6-8.

5

©

Indirect Purchaser Trans. at 164-65 (Steuer). Other witnesses believe preemption of indirect purchas-
er rights under state law may be necessary to ensure that duplicative recoveries do not occur. Id. at
161-62 (Gavil).
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60 |llinois Brick, 431 U.S. at 731-37.

61 1983 Task Force Report, at 852-55; Chris S. Coutroulis & D. Matthew Allen, The Pass-on Problem in
Indirect Purchaser Class Litigation, 44 ANTITRUST BuLL. 179 (1999) [hereinafter Coutroulis & Allen, The
Pass-on Problem]; William H. Page, The Limits of State Indirect Purchaser Suits: Class Certification in the
Shadow of lllinois Brick, 67 ANTITRUST L.J. 1, 12-19 (1999) [hereinafter Page, The Limits of State
Indirect Purchaser Suits]; see also In re Brand Name Prescription Drugs Litig., 123 F.3d 599, 605 (7th
Cir. 1997) (Posner, J.) (“Tracing a price hike through successive resales is an example of what is called
‘incidence analysis,” and is famously difficult.”); Landes & Posner, Should Indirect Purchasers Have
Standing to Sue Under the Antitrust Laws?, at 615-21. But see Robert G. Harris & Lawrence A. Sullivan,
Passing on the Monopoly Overcharge: A Comprehensive Policy Analysis, 128 U. PA. L. Rev. 269, 354
(1979) (stating that “there is simply no credible argument that courts cannot handle passing-on issues”).

6.

N

Page, The Limits of State Indirect Purchaser Suits, at 5; see Coutroulis & Allen, The Pass-on Problem, at
184-88. Some Commission witnesses argued that evaluating injury to indirect purchasers would make
proceedings very difficult or even “totally unworkable.” Indirect Purchaser Trans. at 91 (Montague); see
also Tulchin Statement, at 3-8.

6

w

Bennett & Cooper Statement, at 6-7 (while difficulties remain, advances in “data capture, storage and
manipulation, as well as in econometric modeling has made such allocation less problematic”). Professor
Hovenkamp has also argued that the difficulty of computing pass on can largely be avoided by applying
standard methods for damage estimation to each level in the chain of distribution. See HERBERT
HOVENKAMP, THE ANTITRUST ENTERPRISE 74-76 (2005).

64 Bennett & Cooper Statement, at 13-14.

6

o

0’Connor, Is the lllinois Brick Wall Crumbling?, at 34-35 (reporting that “thirty-six states and the District
of Columbia, representing over 70 percent of the nation’s population, now provide for some sort of right
of action on behalf of some or all indirect purchasers”); see also generally Comments of 46 State
Attorneys General, at 47 (arguing that state laws permitting indirect purchasers to assert antitrust claims
should not be preempted); Bennett & Cooper Statement, at 16-19.

66 See ARC America, 490 U.S. 93.

6

J

Bennett & Cooper Statement, at 16; id. app. at 2-3; see also Comments of 46 State Attorneys General,
at 1. Others share these views. See American Antitrust Institute, Public Comments Submitted to AMC
Regarding Indirect Purchaser Litigation, at 8 (July 10, 2006) [hereinafter AAl Comments re Indirect
Purchaser Litigation] (opposing strongly “any changes to federal law that would result in preemption of
state indirect purchaser remedies”).

68 See Indirect Purchaser Trans. at 101-02, 159 (Cooper); Bennett & Cooper Statement, at 19.
6!

©

Furthermore, direct and indirect purchasers will be encouraged to develop and present appropriate meth-
ods for estimating damages.

70 Lexecon, 523 U.S. at 34-37; Spiva & Tycko, Indirect Purchaser Litigation, at 16.
71 [ execon, 523 U.S. at 34-37; Spiva & Tycko, Indirect Purchaser Litigation, at 16.

7

N

Indirect Purchaser Trans. at 134-35 (Denger).

73 The Commission does not take a position as to whether overruling Lexecon would be desirable in other
circumstances as well.

7

N

Consolidation for all purposes would also avoid one arguably unfair aspect of defending multiple actions.
If defendants lose one action, it will face collateral estoppel in subsequent actions against it on the same
claim. However, a win in one of those actions may not be used against a different plaintiff in a subse-
quent action.

75 See AAI Comments re Indirect Purchaser Litigation, at 4-6 (repeal of Hanover Shoe “would fuel arguments
that proof of impact is an individualized question” not susceptible of common proof).
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Chapter llI.C
Government Civil Monetary Remedies

1. INTRODUCTION

Congress has given the antitrust agencies authority to obtain certain remedies for antitrust
violations. For criminal antitrust violations, the Antitrust Division of the Department of Justice
(DOJ) may seek significant monetary fines and prison terms.* For substantive, non-criminal
violations, the agencies can seek broad injunctive relief to prevent future violations. For cer-
tain procedural violations, such as Hart-Scott-Rodino Act (HSR Act) violations, and for breach-
es of consent decrees, both the DOJ and the Federal Trade Commission (FTC) may seek civil
fines.

Some have argued that the authority of the U.S. antitrust agencies to seek civil fines
should be expanded beyond procedural violations, so that the antitrust agencies could seek
civil fines for substantive, non-criminal antitrust violations, just as antitrust enforcers in the
European Union and certain countries do. Advocates of expanded monetary remedies for the
antitrust agencies also suggest the federal antitrust agencies should increase use of their
equitable powers to obtain disgorgement and restitution remedies. Others point out that the
U.S. system of antitrust remedies differs from that in many other countries, because the U.S.
system gives private plaintiffs the ability to seek treble damages for antitrust violations. Such
“private attorneys general” play an important role in antitrust enforcement. Concern exists
that allowing the government also to extract monetary remedies for substantive non-crimi-
nal antitrust violations—a role currently occupied by private plaintiffs seeking treble dam-
ages—could result in defendants making duplicative, excessive payments.

In light of these arguments, the Commission looked at two questions: (1) whether Congress
should give the federal antitrust agencies expanded civil fine authority; and (2) whether the
agencies’ current authority to seek monetary equitable relief, such as disgorgement and
restitution, should be clarified, expanded, or limited. The Commission makes the following
recommendations.

48. There is no need to give the antitrust agencies expanded authority to seek
civil fines.

49. There is no need to clarify, expand, or limit the agencies’ authority to seek
monetary equitable relief. The Commission endorses the Federal Trade
Commission’s policy governing its use of monetary equitable remedies
in competition cases.

285



286

ANTITRUST MODERNIZATION COMMISSION

2. BACKGROUND

A. Civil Fines

Congress has authorized the antitrust agencies to seek civil fines, but only for the breach
of an antitrust consent decree with the DOJ or the FTC,? or for procedural violations, such
as a failure to file a pre-merger notification as required under the HSR Act.® The agencies’
pursuit of civil fines in these cases presents no threat of duplicative recovery, because no
private remedies exist for such matters.*

The DOJ’s and the FTC’s lack of authority to seek civil fines for substantive, non-criminal
antitrust violations differs from the authority of many antitrust regimes around the world to
impose civil fines for such violations.® In the European Union, for example, antitrust enforcers
have used their authority to impose millions of dollars in civil fines for substantive antitrust
violations.® European Union antitrust enforcement, however, does not include robust private
remedies. In fact, E.U. officials currently are studying ways in which to facilitate private dam-
ages actions as a means to “complement public enforcement.””

B. Equitable Relief

For substantive, non-criminal antitrust violations, Congress has authorized the DOJ and the
FTC to seek equitable relief, including injunctions, temporary restraining orders, and “cease
and desist” orders.® Courts generally have interpreted Congress’s express authorization to
seek broad equitable remedies, such as injunctions and restraining orders, as implied con-
gressional authorization to seek all equitable remedies—including restitution and dis-
gorgement. In Porter v. Warner Holding Co. the Supreme Court explained that “[u]nless a
statute in so many words, or by a necessary and inescapable inference, restricts the court’s
jurisdiction in equity, the full scope of that jurisdiction is to be recognized and applied.”®

To date, only the FTC has exercised its implied authority to seek monetary equitable reme-
dies, although the DOJ believes it has similar authority.® Courts have upheld the FTC’s
authority to obtain disgorgement and restitution.* In consumer protection cases, where con-
sumers often have only minimal federal private rights of action,*? the FTC has regularly
obtained restitution and disgorgement.*®

In only eleven antitrust cases in the past twenty-six years, however, has the FTC sought
equitable monetary remedies.'* Unlike consumer protection, antitrust law does provide pri-
vate remedies in the form of treble damages.*® These treble damages generally provide
injured parties with recoveries for their antitrust injuries. Nonetheless, in certain circum-
stances, obstacles, such as statutes of limitations, prohibitions against suits by indirect pur-
chasers, or standing requirements, may hinder the filing of a treble damages suit.*® In such
circumstances, the FTC may seek monetary remedies “because other remedies are likely
to fail to accomplish fully the purposes of the antitrust laws.”?’
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At the urging of former FTC Commissioner Thomas B. Leary, the FTC developed a Policy
Statement to articulate the circumstances in which it might pursue restitution or disgorgement
in competition cases.® The Policy Statement on Monetary Equitable Remedies in Competition
Cases (“the Policy Statement”) was intended to provide the public with guidance as to when,
in its prosecutorial discretion, the FTC will seek such relief.'® The Policy Statement identified
three factors that will govern the FTC’s use of monetary equitable remedies:

(1) whether the violation was “clear” (i.e., a reasonable party should expect its conduct

to be found illegal);

(2) whether there is a reasonable basis for calculating the amount of disgorgement or

remedy, based on the gains or injury from the violation; and

(3) whether use of the remedy would add value because other remedies will either like-

ly fail or provide incomplete relief.2°

The Policy Statement further explained that the FTC did “not view monetary disgorgement
or restitution as routine remedies for antitrust cases,” and that the agency would “contin-
ue to rely primarily on more familiar, prospective remedies, and seek disgorgement and resti-
tution in exceptional cases.”?*

3. RECOMMENDATIONS AND FINDINGS

A. Civil Fines

48. There is no need to give the antitrust agencies expanded authority to seek
civil fines.

Neither the DOJ nor the FTC has requested expanded civil fine authority.?? In fact, the head
of the Antitrust Division expressed “reservations” about increased government civil fine
authority, stating that such a change might “blur[] the distinction between a civil violation
and a criminal violation”—a distinction that is important to the DOJ.%®

In the United States, treble damage recoveries by private plaintiffs play a significant role
in antitrust enforcement. If the Commission had recommended reducing or eliminating tre-
ble damage recoveries, or significantly limiting their availability, it might have been appro-
priate to consider whether civil fine authority should take their place. The Commission has
not recommended any change to treble damage recovery, however.2*

Thus, a need for civil fine authority could be shown only if there were significant gaps in
the current level of enforcement provided by private plaintiffs seeking damages. The
Commission did not receive evidence of significant gaps, however. The Commission has iden-
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tified one gap: cases in which civil fine authority might address egregious conduct for
which treble damages are not available because no antitrust injuries resulted.?® Such cases
are rare and do not, by themselves, provide sufficient reason to expand the agencies’ civil
fine authority. In addition, as discussed below, the agencies’ equitable authority may be used
in certain circumstances to obtain disgorgement and restitution where specific circum-
stances impair the ability of injured parties to recover damages. Thus, to the extent that any
gaps remain, they are better addressed through the use of the agencies’ equitable powers
than through providing additional civil fine authority to the agencies.

B. Equitable Monetary Remedies

49. There is no need to clarify, expand, or limit the agencies’ authority to seek
monetary equitable relief. The Commission endorses the Federal Trade
Commission’s policy governing its use of monetary equitable remedies
in competition cases.”

To the extent treble damage remedies may not be available, or are not sufficient to force
disgorgement of defendant’s unlawful gains or to redress injured parties’ antitrust injuries,
a federal antitrust agency may appropriately consider these facts (along with others) in decid-
ing whether to seek equitable monetary remedies such as disgorgement and restitution. The
FTC’s limited use of this remedy in antitrust cases has been judicious and is commended.

The availability of disgorgement and restitution as government antitrust remedies, along
with treble damages as private remedies, could cause defendants to make excessive and
duplicative payments.?® It is imperative to avoid duplicative recoveries. Nonetheless, the
Commission’s record is devoid of any example where government-sought disgorgement or
restitution led to duplicative or excessive payments. Instead, the Commission heard testi-
mony that in the thirty years since the FTC first exercised its equitable authority, there has
never been a duplicative recovery.?’

* Commissioners Valentine, Jacobson, Kempf, and Warden would further recommend that the DOJ adopt
a policy similar to the FTC’s Policy Statement to articulate the circumstances in which it would exercise
its authority to seek equitable monetary remedies.
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Notes

115 U.S.C. § 1 (authorizing criminal penalties up to $100 million for corporate offenders, and up to
$41 million and/or up to 10 years in prison for individuals); 18 U.S.C. § 3571(d) (general statute author-
izing criminal penalties up to twice the pecuniary gain, or twice the pecuniary loss caused by a violation).

N

Courts can retain continuing jurisdiction over decrees filed by the DOJ pursuant to the Antitrust
Procedures and Penalties Act (APPA or Tunney Act). A violation of those decrees “whether litigated or
consent, is punishable as contempt of court for which severe penalties may be imposed.” AMERICAN
BAR ASSOCIATION, SECTION OF ANTITRUST LAw, ANTITRUST LAw DEVELOPMENTS 708 (6th ed. 2007) (courts have
imposed monetary penalties up to $750,000). The FTC may pursue similar fines pursuant to 15 U.S.C.
8§ 45(/). See, e.g., United States v. Boston Scientific Corp., 253 F. Supp. 2d 85, 86 (D. Mass. 2003)
(suit initiated by the DOJ on behalf of the FTC resulted in a $7 million fine against Boston Scientific for
violation of a 1995 FTC Consent Decree).

See, e.g., 15 U.S.C. § 18a(g)(1) (“Any person . . . who fails to comply with [Hart-Scott-Rodino Act (HSR
Act) filing requirements] . . . shall be liable to the United States for a civil penalty of not more than
$10,000 for each day during which such person is in violation of this section.”). Although 15 U.S.C.
§ 18a(g)(1) specifically refers to the DOJ’s ability to seek civil fines for non-substantive antitrust viola-
tions, the FTC can obtain civil fines for similar violations by asking the DOJ to initiate a proceeding on
its behalf. See, e.g., United States v. Hearst Trust, Complaint for Civil Penalties For Failure to Comply with
Premerger Reporting Requirements of the Hart-Scott-Rodino Act, No. 1:01CV02119 (Oct. 11, 2001) (com-
plaint filed at the request of the FTC, which resulted in a $4 million civil fine against Hearst for its fail-
ure to comply fully with HSR Act requirements).

Stephen Calkins, Statement at AMC Government Civil Remedies Hearing, at 24 (Dec. 1, 2005) [here-
inafter Calkins Statement] (“[V]iolation of the Hart-Scott-Rodino Act . . . does not create a private
cause of action.”).

w

I

o

R. Hewitt Pate, Public Comments Submitted to AMC Proposing Issues for Commission Study, at 2 (Jan.
5, 2005) [hereinafter Pate Comments Proposing Issues] (“Civil fine authority is a part of enforcement
in many foreign jurisdictions.”); Calkins Statement, at 3 (stating that “in Europe, the civil fine is the tool
of choice”).

o

Treaty of Amsterdam Amending the Treaty on European Union, the Treaties Establishing the European
Communities and Certain Related Acts, Oct. 2, 1997, art. 83(2)(a); Calkins Statement, at 10 (noting that
the European Union imposed both fines and conduct requirements on Microsoft for its violation of
Europe’s competition laws).

~

Neelie Kroes, European Commissioner for Competition, The Green Paper in Antitrust Damages Actions:
Empowering European Citizens to Enforce their Rights, Opening Speech at the European Parliament
Workshop (June 6, 2006), at 6 (stating that there was “clear consensus” that the European Union needs
to “complement public enforcement with stronger private actions”), available at http://ec.europa.eu/
comm/competition/antitrust/others/actions_for_damages/speech_06062006.pdf; see also European
Commission Website, available at http://ec.europa.eu/comm/competition/antitrust/others/
actions_for_damages/index_en.html (stating that “[iln Europe, competition law is mostly enforced by com-
petition agencies” and that the European Union is studying ways in which to “facilitate private damages
actions”).

15 U.S.C. § 45(b) (authorizing the FTC to seek “cease and desist” orders against violators); 15 U.S.C.
§ 53(b) (authorizing the FTC to seek temporary restraining orders and injunctions from the district courts);
15 U.S.C. § 4 (granting the DOJ the authority to “prevent and restrain violations of [the Sherman Act]”);
15 U.S.C. § 25 (granting the DOJ the authority to “institute proceedings in equity to prevent and restrain

”

. . . violations [of the Clayton Act]”).

9 Porter v. Warner Holding Co., 328 U.S. 395, 398 (1946). If there is an elaborate enforcement scheme,
however, the Court has taken a different view. See Meghrig v. KFC Western, Inc., 516 U.S. 479, 487-88
(1996) (when Congress creates an elaborate enforcement scheme, such as the Resource Conservation

(o]
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and Recovery Act, it is inappropriate to assume that Congress also intended to confer the full scope of
equitable power, including disgorgement and restitution).

See Reply Brief for the United States on Petition for a Writ of Certiorari to the United States Court of
Appeals for the District of Columbia Circuit, United States v. Philip Morris USA, Inc., No. 05-92, at 4 &
n.3 (filed Sept. 2005) (arguing that RICO provides government with disgorgement remedy and refuting
contention that antitrust laws preclude disgorgement) (citing Ford Motor Co. v. United States, 405 U.S.
562, 573 & n.8 (1972)); see also Thomas B. Leary, Statement at AMC Government Civil Remedies
Hearing, at 7-8 (Dec. 1, 2005) (stating that he is not aware of any DOJ cases, but it is reasonable to
assume that the Antitrust Division has authority similar to that of the FTC).

FTC v. Mylan Labs., Inc., 62 F. Supp. 2d 25, 37 (D.D.C. 1999) (“The comprehensiveness of this equi-
table jurisdiction is not to be denied or limited in the absence of a clear and valid legislative command.”)
(quoting Porter, 328 U.S. at 398); see also FTC v. Munoz, 17 Fed. Appx. 624, 626 (9th Cir. 2001) (uphold-
ing the FTC’s authority to seek equitable monetary relief); accord FTC v. Febre, 128 F.3d 530 (7th Cir.
1997); FTC v. Gem Merch. Corp., 87 F.3d 466 (11th Cir. 1996); FTC v. Security Rare Coin & Bullion Corp.,
931 F.2d 1312 (8th Cir. 1991); FTC v. Southwest Sunsites, Inc., 665 F.2d 711 (5th Cir. 1982); FTC v.
Ameridebt, Inc., 373 F. Supp. 2d 558 (D. Md. 2005).

Kevin Arquit, Statement at AMC Government Civil Remedies Hearing, at 13 (Dec. 1, 2005) [hereinafter
Arquit Statement] (stating that consumer protection does not have a “wide body of law that allows
private damages”).

David Balto, Returning to the EIman Vision of the Federal Trade Commission: Reassessing the Approach
to FTC Remedies, 72 ANTITRUST L.J. 1113, 1120 (2005) [hereinafter Balto, Reassessing the Approach to
FTC Remedies] (“[S]eek[ing] monetary relief in unfair or deceptive practices cases since the early
1980s . . . has become the foundation of the FTC’s consumer fraud program.”); Arquit Statement, at 12
(describing the FTC’s equitable monetary remedies as a “potent tool . . . against consumer fraud”);
Calkins Statement, at 13 (stating that the “dominant use [of Section 13(b)] has been against fraud”).

John Graubert, Statement at AMC Government Civil Remedies Hearing, at 2 nn.4-5 (Dec. 1, 2005).

Arquit Statement, at 12; American Antitrust Institute, Public Comments Submitted to AMC Regarding Civil
Remedies, at 12 (June 17, 2005) (“[T]he FTC has endorsed the important complementary role that the
private plaintiffs and state attorneys general serve in recovering damages. . . .”); David Boies, Statement
at AMC Civil Remedies Hearing, at 12 (July 28, 2005) (stating that “[t]reble damages also play an impor-
tant role in accomplishing the goal of disgorgement”).

Government Civil Remedies Transcript at 12 (Graubert) (Dec. 1, 2005).

Id. at 11 (Graubert); see also FTC Policy Statement on Monetary Equitable Remedies in Competition
Cases, 68 Fed. Reg. 45,820, 45,822 (Aug. 4, 2003) [hereinafter FTC Policy Statement].

See Statement of Commissioner Thomas B. Leary, Dissenting in Part and Concurring in Part, FTC v. Mylan
Pharms., Inc., FTC File No. X990015 (Nov. 29, 2000), available at http://www.ftc.gov/0s/2000/11/
mylanlearystatement.htm (“[I]t is essential that we somehow communicate our views on the appropri-
ate parameters of the Section 13(b) remedy generally for antitrust cases. At the very least, we might
indicate that the remedy will not be sought in cases where the violation is unclear and where private
damage remedies are available and being pursued.”); see also Government Civil Remedies Trans. at 9
(Graubert) (confirming that the FTC’s 2003 policy resulted from Commissioner Leary’s urging for clarifi-
cation).

FTC Policy Statement, 68 Fed. Reg. at 45,820-21.
Id. at 45,821 n.8.
Id. at 45,821.

See Barnett/Majoras Transcript at 51-52 (Barnett) (March 21, 2006) (expressing reservations about
extending civil fine authority to substantive antitrust violations); id. at 52 (Majoras) (stating that she
“agree[s] with Assistant Attorney General Barnett’s cautionary notes on civil fines,” but also stating there
may be circumstances where injunctive relief is not sufficient).
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23 |d. at 51-52 (Barnett) (describing the challenge the DOJ sometimes has to persuade courts that crim-
inal prosecution of antitrust violations are is targeted at a narrow range of conduct, stating that “the
sharper the distinction [between criminal and civil violations], the better off we are at the end of the day”).

24 See Chapter III.A of this Report regarding triple damages.

2

o

Calkins Statement, at 8 (referring to time-limited injunctions as little more than a “slap on the wrist”);
see also Pate Comments Proposing Issues, at 2 (noting that “injunctive relief alone may not be sufficient
to deter or redress violations of the antitrust laws”); Government Civil Remedies Trans. at 14-17
(Calkins). For example, no antitrust injuries resulted in United States v. American Airlines, Inc., when
American Airlines’s President, Robert Crandall, invited Braniff Airlines’s President, Howard Putnam, to fix
prices. United States v. American Airlines, Inc., 743 F.2d 1114, 1116 (5th Cir. 1984). Putnam refused
and reported the conversation to the DOJ. If Putham had accepted, the resulting conspiracy could have
subjected both airline companies to millions of dollars in criminal fines and Crandall and Putnam to pos-
sible jail time. American Airlines, 743 F.2d at 1116; see also Calkins Statement, at 8 (“[T]he federal gov-
ernment remedy is likely to be limited to an injunction that can be described, often with some justifica-
tion, as an order not to do it again. On the other hand, if the same conduct is successfully challenged
criminally, it can be punished with prison time and massive individual and corporate fines. . . .”). In the
absence of any agreement, however, the DOJ sought only injunctive relief—that is, a court order barring
Crandall from engaging in similar conduct again. American Airlines, 743 F.2d at 1116.

26 Seeg, e.g., Arquit Statement, at 1; Balto, Reassessing the Approach to FTC Remedies, at 1123 (“[T]here
is no lack of private enforcement against the types of antitrust violations attacked by the FTC.”).

27 Government Civil Remedies Trans. at 11 (Graubert).
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Chapter 1lI.D
Criminal Remedies

1. INTRODUCTION

Criminal antitrust prosecution is a vital component of overall antitrust enforcement in the
United States. Criminal penalties can include prison sentences for individuals and sizable
monetary fines for individuals and corporations. Such criminal enforcement, and the asso-
ciated sentences and fines, have generally been reserved for “hard-core” offenses. Those
offenses typically are “naked” conspiracies between and among competitors to fix prices,
rig bids, or allocate markets or customers. Such naked conspiracies lack any plausible rela-
tionship to enhancing output or providing other benefits to consumers; the participants usu-
ally conduct their activities in secret and know their activities are illegal. A consensus exists
that such conspiracies almost invariably inflict harm on consumers and the economy.*

The Antitrust Division of the Department of Justice (DOJ) has made the detection, crim-
inal prosecution, and deterrence of hard-core antitrust offenses its highest priority.? This pri-
ority, in combination with improved enforcement tools, cooperation from international
antitrust enforcers, and a robust amnesty program, have led to the detection and prosecu-
tion of an ever-increasing number of cartels, often global in scope. These cartels can affect
millions, if not billions, of dollars in commerce.® Congress has recognized the seriousness
of these economic crimes, and has recently substantially increased maximum fines and jail
sentences and authorized the DOJ to use wiretaps in the investigation of suspected crimi-
nal cartel conduct.*

Other enforcement authorities around the world have also increased their enforcement
efforts against cartels.® Indeed, more than 100 jurisdictions around the world have enact-
ed laws prohibiting cartels.® Moreover, at least fourteen nations make violations of their com-
petition statutes criminal.” Although U.S. cartel enforcement against entities based in for-
eign countries has been controversial on some occasions in the past, today many nations
have their own laws and policies against cartels, and they cooperate with the United States
in cartel investigations, pursuant to various treaties and international agreements. Even in
the past few years, the changes have been significant. In 2005 the British government com-
menced proceedings to extradite one of its citizens for prosecution in the United States for
antitrust violations. By comparison, as recently as the late 1990s, requests by U.S. antitrust
officials for international assistance routinely took a year to be processed, only to be
denied ultimately in the majority of cases.®

Against this background of the increased role of criminal antitrust enforcement both in
the United States and internationally, the Commission undertook to study three issues spe-
cific to U.S. criminal antitrust enforcement.
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First, the Sherman Act nominally makes all violations of Section 1 and Section 2 subject
to criminal prosecution. Some violations of those statutes, however, such as “naked” con-
spiracies to fix prices, rig bids, and allocate markets, are universally condemned as par-
ticularly harmful to consumer welfare and without procompetitive effects that might bene-
fit consumers. By comparison, other violations, such as anticompetitive unilateral or joint
conduct, can be more difficult to judge; unilateral or joint business conduct often requires
more extensive factual inquiry to assess whether the conduct is likely to benefit or harm
consumers. The DOJ has generally limited its criminal prosecutions to violations of the for-
mer type, and not the latter. The Commission examined whether the DOJ appropriately exer-
cises its discretion by limiting criminal prosecutions to hard-core offenses.

Second, the Sherman Act establishes a maximum fine of $100 million for corporate vio-
lations, an amount that was increased from $10 million in 2004. This maximum may be
increased through the application of a general criminal provision, 18 U.S.C. § 3571(d), the
“alternative fines statute,” if certain proof burdens are met by the government. The Commis-
sion reviewed whether continued use of the alternative fines statute to increase fines was
appropriate in antitrust cases in light of the complexity of adducing the necessary proof in
antitrust cases and recent Supreme Court decisions requiring that juries determine whether
the facts have been proven to a sufficient degree to warrant increased sentences.

Third, sentences for criminal offenses of the Sherman Act are determined through appli-
cation of the United States Sentencing Commission’s Sentencing Guidelines (Sentencing
Guidelines). For corporate antitrust violations, the Sentencing Guidelines set the sentence
based on an estimate of the harm the violation caused. The estimate of harm is established
through a “proxy,” which is set in all cases at 20 percent of the amount of commerce affect-
ed by the antitrust violation. This “20 percent harm proxy” assumes the harm caused by the
violation bears a direct relationship to the amount of commerce affected by the conduct. The
20 percent harm proxy is adjusted on the basis of a variety of factors, and then is used to
set the final sentence. Some have argued that use of the 20 percent harm proxy fails ade-
quately to distinguish between conduct of different severity and that more should be done
to take into account a variety of economic factors that can make similar conduct have sig-
nificantly different costs to consumers. The Commission therefore studied whether the use
of the 20 percent harm proxy in the Sentencing Guidelines for antitrust crimes adequately
distinguishes cartel activity of differing severity.
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The Commission makes the following recommendations regarding these issues.

50. While no change to existing law is recommended, the Antitrust Division of the
Department of Justice should continue to limit its criminal enforcement activity to
“naked” price-fixing, bid-rigging, and market or customer allocation agreements
among competitors, which inevitably harm consumers.

51. No change should be made to the current maximum Sherman Act fine of $100
million or the applicability of 18 U.S.C. § 3571(d), the alternative fines statute,
to Sherman Act offenses. Questions regarding application of Section 3571(d)
to Sherman Act prosecutions should be resolved by the courts.*

52. Congress should encourage the Sentencing Commission to reevaluate and explain
the rationale for using 20 percent of the volume of commerce affected as a proxy
for actual harm, including both the assumption of an average overcharge of
10 percent of the amount of commerce affected and the difficulty of proving
the actual gain or loss.t

53. The Sentencing Commission should amend the Sentencing Guidelines to make
explicit that the 20 percent harm proxy (or any revised proxy)—used to calculate
the pecuniary gain or loss resulting from a violation—may be rebutted by proof
by a preponderance of the evidence that the actual amount of overcharge was
higher or lower, where the difference would materially change the base fine.**

54. No change to the Sentencing Guidelines is needed to distinguish between
different types of antitrust crimes because the Guidelines already apply only to
“pbid-rigging, price-fixing, or market allocation agreements among competitors,
and the Antitrust Division of the Department of Justice limits criminal
enforcement to such hard-core cartel activity as a matter of both historic
and current enforcement policy.

* Commissioners Jacobson and Warden do not join this recommendation.
T Commissioner Carlton does not join this recommendation in full.

** Commissioners Burchfield, Carlton, and Garza do not join this recommendation.
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2. FOCUS OF ENFORCEMENT ON
HARD-CORE CONDUCT

A. Background

Violations of the Sherman Act have been criminal offenses since the Act was passed in
1890. Criminal penalties (which are often supplemented by follow-on civil private damage
suits) in general are intended to deter unlawful conduct, protect the public, and punish
offenders. They are set at levels designed both to reflect the seriousness of the crime and
to provide an optimal level of deterrence, considering all relevant factors.

Although Sherman Act violations originally were misdemeanors punishable by up to one
year in prison and a maximum of $5000 in fines, they subsequently became felonies pun-
ishable by much larger fines and longer prison sentences. A series of amendments to the
Sherman Act—the most recent in 2004—have increased the maximum prison sentence to
ten years and increased the maximum fines to $1 million for individuals and $100 million
for corporations.® The criminal fines obtained by the DOJ have also increased substantial-
ly, particularly in the last decade. Between 1997 and 2004, the total amount of annual fines
obtained by DOJ ranged from $204 million to over $1 billion, in any given year.'° In 2005,
the average jail sentence for antitrust crimes was twenty-four months.*

The DOJ has continued to seek improved methods for finding and punishing cartels. For
example, it has enhanced its enforcement efforts through an invigorated amnesty program
that encourages cartel participants to assist the DOJ in discovering and prosecuting cartel
activity,*? obtained the authority to use such methods as wire tapping,'® and entered into
agreements with foreign jurisdictions to investigate international cartels cooperatively.** The
focus of this enforcement has broadened over time from prosecutions of regional and local
price-fixing, territory allocation, and bid-rigging prior to the 1990s,*® to international cartels
involving large, multinational companies and significant amounts of affected commerce.®

B. Recommendation and Findings

50. While no change to existing law is recommended, the Antitrust Division of the
Department of Justice should continue to limit its criminal enforcement activity to
“naked” price-fixing, bid-rigging, and market or customer allocation agreements
among competitors, which inevitably harm consumers.

Although the DOJ has statutory authority to prosecute all violations of Section 1 and 2
of the Sherman Act criminally, over time the DOJ has narrowed the scope of its criminal
enforcement of the Sherman Act to “hard-core” offenses such as price-fixing.*” The DOJ has
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in recent years forgone criminal prosecutions of unilateral conduct under Section 2 and joint
conduct whose competitive effects are often ambiguous, and the DOJ has at various points
in the last fifty years made policy statements narrowing the types of antitrust violations it
will prosecute as criminal.*® The last criminal prosecutions by the DOJ against conduct that
did not involve price-fixing, bid-rigging, or market allocation were over twenty-five years
ago.'°

The DOJ has made quite clear that it does not currently prosecute anything other than
hard-core cartel activity criminally, and it has no plans to change that policy in the future.?°
The DOJ’s discretionary limitation of criminal prosecution to hard-core offenses allows it to
focus its prosecutorial resources on that conduct about which there is general agreement
that it harms consumers.?! Indeed, the Supreme Court long ago made clear that any con-
spiracy formed for the purpose of “raising, depressing, fixing, pegging, or stabilizing . . . price

. is illegal per se.”?2 Similarly, it has long been recognized that agreements to allocate
territories are unlawful without the need for an inquiry into their “business or economic jus-
tification, their impact in the marketplace, or their reasonableness.”?

By comparison, other types of potentially anticompetitive conduct can have more ambigu-
ous effects on consumers and consumer welfare, and the legal standards by which such
conduct is determined to be anticompetitive are more complex and fact-intensive. Indeed,
antitrust law evaluates a wide range of conduct under the “rule of reason,” pursuant to which
a court compares the anticompetitive harm from the activity with the procompetitive bene-
fits that are likely to accrue to consumers. For example, companies often enter into a vari-
ety of joint ventures, whether for research and development, manufacturing, marketing, or
distribution. Such joint ventures may “restrain” trade in some respect, but also offer effi-
ciencies that are beneficial to both the companies and consumers.2* Similarly, there is a wide
range of unilateral conduct, such as pricing and distribution practices, that can be pro-
competitive in most instances, and anticompetitive only in very limited circumstances.?®
Criminal penalties, by contrast, are typically reserved for cases in which conduct is clearly
unlawful. To impose them more broadly, on conduct that is potentially not anticompetitive,
runs the risk of penalizing the very procompetitive, proconsumer conduct the antitrust laws
are intended to e