Office of the Attorney General
Washington, D.C.

January 19, 2006

The Honorable William H. Frist
Majority Leader

United States Senate
Washington, D.C. 20510

Dear Mr. Leader:

As the President recently described, in response to the attacks of September 11", he has
authorized the National Security Agency (NSA) to intcrcept international communications into
or out of the United States of persons linked to al Qaeda or an affiliated terrorist organization.
The attached paper has becn prepared by the Department of Justice to provide a detailed analysis
of the legal basis for those NSA activities described by the President.

As I have previously explained, these NSA activities are lawful in all respects. They
represent a vital effort by the President to ensure that we have in place an early warning system
to detect and prevent another catastrophic terrorist attack on Ameerica. In the ongoing armed
conflict with al Qaeda and its allies, the President has the primary duty under the Coustitution to
protect the American people. The Constitution gives the President the full authority necessary to
carry out that solemn duty, and he has made clear that he will usc all authority available to him,
consistent with the law, to protect the Nation. The President’s authority to approve these NSA
activities is confirmed and supplemented by Congress in the Authorization for Use of Military
Force (AUMF), enacted on September 18, 2001. As discussed in depth in the attached paper, the
President’s use of his constitutional authority, as supplemented by statute in the AUMF, is
consistent with the Foreign Intelligence Surveillance Act and is also fully protective of the civil
liberties guaranteed by the Fourth Amendment.

1t is my hope that this paper will prove helpful to your understanding of the legal
authorities underlying the NSA activities described by the President.

Sinccrely,

Alberto R. Gonzales
Attorney General

Enclosure

cc: The Honorable Harry Reid
Minority Lcader
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U.S. Department of Justice

Washington, D.C. 20530
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LEGAL AUTHORITIES SUPPORTING THE ACTIVITIES OF THE
NATIONAL SECURITY AGENCY DESCRIBED BY THE PRESIDENT

As the President has explained, since shortly after the attacks of September 11, 2001, he
has authorized the National Security Agency (“NSA”) to intercept international communications
into and out of the United States of persons linked to al Qaeda or related terrorist organizations.
The purpose of these intercepts is to establish an early warning system to detect and prevent
another catastrophic terrorist attack on the United States. This paper addresses, in an
unclassified form, the legal basis for the NSA activities described by the President (“NSA
activities”).

SUMMARY

On September 11, 2001, the al Qaeda terrorist network launched the deadliest foreign
attack on American soil in history. Al Qaeda’s leadership repeatedly has pledged to attack the
United States again at a time of its choosing, and these terrorist organizations continue to pose a
grave threat to the United States. In response to the September 11th attacks and the continuing
threat, the President, with broad congressional approval, has acted to protect the Nation from
another terrorist attack. In the immediate aftermath of September 11th, the President promised
that “[w]e will direct every resource at our command—every means of diplomacy, every tool of
intelligence, every tool of law enforcement, every financial influence, and every weapon of
war—to the destruction of and to the defeat of the global terrorist network.” President Bush
Address to a Joint Session of Congress (Sept. 20, 2001). The NSA activities are an
indispensable aspect of this defense of the Nation. By targeting the international
communications into and out of the United States of persons reasonably believed to be linked to
al Qaeda, these activities provide the United States with an early warning system to help avert
the next attack. For the following reasons, the NSA activities are lawful and consistent with civil
liberties.

The NSA activities are supported by the President’s well-recognized inherent
constitutional authority as Commander in Chief and sole organ for the Nation in foreign affairs
to conduct warrantless surveillance of enemy forces for intelligence purposes to detect and
disrupt armed attacks on the United States. The President has the chief responsibility under the
Constitution to protect America from attack, and the Constitution gives the President the
authority necessary to fulfill that solemn responsibility. The President has made clear that he
will exercise all authority available to him, consistent with the Constitution, to protect the people
of the United States.
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In the specific context of the current armed conflict with al Qaeda and related terrorist
organizations, Congress by statute has confirmed and supplemented the President’s recognized
authority under Article 11 of the Constitution to conduct such warrantless surveillance to prevent
further catastrophic attacks on the homeland. In its first legislative response to the terrorist
attacks of September 11th, Congress authorized the President to “use all necessary and
appropriate force against those nations, organizations, or persons he determines planned,
authorized, committed, or aided the terrorist attacks” of September 11th in order to prevent “any
future acts of international terrorism against the United States.” Authorization for Use of
Military Force, Pub. L. No. 107-40, § 2(a), 115 Stat. 224, 224 (Sept. 18, 2001) (reported as a
note to 50 U.S.C.A. § 1541) (“AUMF”). History conclusively demonstrates that warrantless
communications intelligence targeted at the enemy in time of armed conflict is a traditional and
fundamental incident of the use of military force authorized by the AUMF. The Supreme
Court’s interpretation of the AUMF in Hamdi v. Rumsfeld, 542 U.S. 507 (2004), confirms that
Congress in the AUMF gave its express approval to the military conflict against al Qaeda and its
allies and thereby to the President’s use of all traditional and accepted incidents of force in this
current military conflict—including warrantless electronic surveillance to intercept enemy
communications both at home and abroad. This understanding of the AUMF demonstrates
Congress’s support for the President’s authority to protect the Nation and, at the same time,
adheres to Justice O’Connor’s admonition that “a state of war is not a blank check for the
President,” Hamdi, 542 U.S. at 536 (plurality opinion), particularly in view of the narrow scope
of the NSA activities.

The AUMF places the President at the zenith of his powers in authorizing the NSA
activities. Under the tripartite framework set forth by Justice Jackson in Youngstown Sheet &
Tube Co. v. Sawyer, 343 U.S. 579, 635-38 (1952) (Jackson, J., concurring), Presidential authority
is analyzed to determine whether the President is acting in accordance with congressional
authorization (category 1), whether he acts in the absence of a grant or denial of authority by
Congress (category I1), or whether he uses his own authority under the Constitution to take
actions incompatible with congressional measures (category Il1). Because of the broad
authorization provided in the AUMF, the President’s action here falls within category | of Justice
Jackson’s framework. Accordingly, the President’s power in authorizing the NSA activities is at
its height because he acted “pursuant to an express or implied authorization of Congress,” and
his power “includes all that he possesses in his own right plus all that Congress can delegate.”

Id. at 635.

The NSA activities are consistent with the preexisting statutory framework generally
applicable to the interception of communications in the United States—the Foreign Intelligence
Surveillance Act (“FISA”), as amended, 50 U.S.C. §§ 1801-1862 (2000 & Supp. 11 2002), and
relevant related provisions in chapter 119 of title 18." Although FISA generally requires judicial
approval of electronic surveillance, FISA also contemplates that Congress may authorize such
surveillance by a statute other than FISA. See 50 U.S.C. § 1809(a) (prohibiting any person from
intentionally “engag[ing] . . . in electronic surveillance under color of law except as authorized

! Chapter 119 of title 18, which was enacted by Title 111 of the Omnibus Crime Control and Safe Streets
Act of 1968, as amended, 18 U.S.C. §8§ 2510-2521 (2000 & West Supp. 2005), is often referred to as “Title I11.”
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by statute”). The AUMF, as construed by the Supreme Court in Hamdi and as confirmed by the
history and tradition of armed conflict, is just such a statute. Accordingly, electronic
surveillance conducted by the President pursuant to the AUMF, including the NSA activities, is
fully consistent with FISA and falls within category | of Justice Jackson’s framework.

Even if there were ambiguity about whether FISA, read together with the AUMF, permits
the President to authorize the NSA activities, the canon of constitutional avoidance requires
reading these statutes in harmony to overcome any restrictions in FISA and Title 111, at least as
they might otherwise apply to the congressionally authorized armed conflict with al Qaeda.
Indeed, were FISA and Title 111 interpreted to impede the President’s ability to use the traditional
tool of electronic surveillance to detect and prevent future attacks by a declared enemy that has
already struck at the homeland and is engaged in ongoing operations against the United States,
the constitutionality of FISA, as applied to that situation, would be called into very serious doubt.
In fact, if this difficult constitutional question had to be addressed, FISA would be
unconstitutional as applied to this narrow context. Importantly, the FISA Court of Review itself
recognized just three years ago that the President retains constitutional authority to conduct
foreign surveillance apart from the FISA framework, and the President is certainly entitled, at a
minimum, to rely on that judicial interpretation of the Constitution and FISA.

Finally, the NSA activities fully comply with the requirements of the Fourth Amendment.
The interception of communications described by the President falls within a well-established
exception to the warrant requirement and satisfies the Fourth Amendment’s fundamental
requirement of reasonableness. The NSA activities are thus constitutionally permissible and
fully protective of civil liberties.

BACKGROUND
A. THE ATTACKS OF SEPTEMBER 11, 2001

On September 11, 2001, the al Qaeda terrorist network launched a set of coordinated
attacks along the East Coast of the United States. Four commercial jetliners, each carefully
selected to be fully loaded with fuel for a transcontinental flight, were hijacked by al Qaeda
operatives. Two of the jetliners were targeted at the Nation’s financial center in New York and
were deliberately flown into the Twin Towers of the World Trade Center. The third was targeted
at the headquarters of the Nation’s Armed Forces, the Pentagon. The fourth was apparently
headed toward Washington, D.C., when passengers struggled with the hijackers and the plane
crashed in Shanksville, Pennsylvania. The intended target of this fourth jetliner was evidently
the White House or the Capitol, strongly suggesting that its intended mission was to strike a
decapitation blow on the Government of the United States—to kill the President, the Vice
President, or Members of Congress. The attacks of September 11th resulted in approximately
3,000 deaths—the highest single-day death toll from hostile foreign attacks in the Nation’s
history. These attacks shut down air travel in the United States, disrupted the Nation’s financial
markets and government operations, and caused billions of dollars in damage to the economy.



On September 14, 2001, the President declared a national emergency “by reason of the
terrorist attacks at the World Trade Center, New York, New York, and the Pentagon, and the
continuing and immediate threat of further attacks on the United States.” Proclamation No.
7463, 66 Fed. Reg. 48,199 (Sept. 14, 2001). The same day, Congress passed a joint resolution
authorizing the President “to use all necessary and appropriate force against those nations,
organizations, or persons he determines planned, authorized, committed, or aided the terrorist
attacks” of September 11th, which the President signed on September 18th. AUMF § 2(a).
Congress also expressly acknowledged that the attacks rendered it “necessary and appropriate”
for the United States to exercise its right “to protect United States citizens both at home and
abroad,” and in particular recognized that “the President has authority under the Constitution to
take action to deter and prevent acts of international terrorism against the United States.” Id.
pmbl. Congress emphasized that the attacks “continue to pose an unusual and extraordinary
threat to the national security and foreign policy of the United States.” Id. The United States
also launched a large-scale military response, both at home and abroad. In the United States,
combat air patrols were immediately established over major metropolitan areas and were
maintained 24 hours a day until April 2002. The United States also immediately began plans for
a military response directed at al Qaeda’s base of operations in Afghanistan. Acting under his
constitutional authority as Commander in Chief, and with the support of Congress, the President
dispatched forces to Afghanistan and, with the assistance of the Northern Alliance, toppled the
Taliban regime.

As the President made explicit in his Military Order of November 13, 2001, authorizing
the use of military commissions to try terrorists, the attacks of September 11th “created a state of
armed conflict.” Military Order § I(a), 66 Fed. Reg. 57,833 (Nov. 13, 2001). Indeed, shortly
after the attacks, NATO—for the first time in its 46-year history—invoked article 5 of the North
Atlantic Treaty, which provides that an “armed attack against one or more of [the parties] shall
be considered an attack against them all.” North Atlantic Treaty, Apr. 4, 1949, art. 5, 63 Stat.
2241, 2244, 34 U.N.T.S. 243, 246; see also Statement by NATO Secretary General Lord
Robertson (Oct. 2, 2001), available at http://www.nato.int/docu/speech/2001/s011002a.htm
(*“[1]t has now been determined that the attack against the United States on 11 September was
directed from abroad and shall therefore be regarded as an action covered by Article 5 of the
Washington Treaty . . ..”). The President also determined in his Military Order that al Qaeda
and related terrorists organizations “possess both the capability and the intention to undertake
further terrorist attacks against the United States that, if not detected and prevented, will cause
mass deaths, mass injuries, and massive destruction of property, and may place at risk the
continuity of the operations of the United States Government,” and concluded that “an
extraordinary emergency exists for national defense purposes.” Military Order, § I(c), (g), 66
Fed. Reg. at 57,833-34.

B. THE NSA ACTIVITIES

Against this unfolding background of events in the fall of 2001, there was substantial
concern that al Qaeda and its allies were preparing to carry out another attack within the United
States. Al Qaeda had demonstrated its ability to introduce agents into the United States
undetected and to perpetrate devastating attacks, and it was suspected that additional agents were
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likely already in position within the Nation’s borders. As the President has explained, unlike a
conventional enemy, al Qaeda has infiltrated “our cities and communities and communicated
from here in America to plot and plan with bin Laden’s lieutenants in Afghanistan, Pakistan and
elsewhere.” Press Conference of President Bush (Dec. 19, 2005), available at http://www.white-
house.gov/news/releases/2005/12/20051219-2.html (“President’s Press Conference”). To this
day, finding al Qaeda sleeper agents in the United States remains one of the paramount concerns
in the War on Terror. As the President has explained, “[t]he terrorists want to strike America
again, and they hope to inflict even more damage than they did on September the 11th.” Id.

The President has acknowledged that, to counter this threat, he has authorized the NSA to
intercept international communications into and out of the United States of persons linked to al
Qaeda or related terrorist organizations. The same day, the Attorney General elaborated and
explained that in order to intercept a communication, there must be “a reasonable basis to
conclude that one party to the communication is a member of al Qaeda, affiliated with al Qaeda,
or a member of an organization affiliated with al Qaeda.” Press Briefing by Attorney General
Alberto Gonzales and General Michael Hayden, Principal Deputy Director for National
Intelligence, available at http://www.whitehouse.gov/news/releases/2005/12/20051219-1.html
(Dec. 19, 2005) (statement of Attorney General Gonzales). The purpose of these intercepts is to
establish an early warning system to detect and prevent another catastrophic terrorist attack on
the United States. The President has stated that the NSA activities “ha[ve] been effective in
disrupting the enemy, while safeguarding our civil liberties.” President’s Press Conference.

The President has explained that the NSA activities are “critical” to the national security
of the United States. Id. Confronting al Qaeda “is not simply a matter of [domestic] law
enforcement”—we must defend the country against an enemy that declared war against the
United States. Id. To “effectively detect enemies hiding in our midst and prevent them from
striking us again . . . we must be able to act fast and to detect conversations [made by individuals
linked to al Qaeda] so we can prevent new attacks.” Id. The President pointed out that “a two-
minute phone conversation between somebody linked to al Qaeda here and an operative overseas
could lead directly to the loss of thousands of lives.” Id. The NSA activities are intended to help
“connect the dots” between potential terrorists. Id. In addition, the Nation is facing “a different
era, a different war . . . people are changing phone numbers . . . and they’re moving quick[ly].”
Id. As the President explained, the NSA activities “enable[] us to move faster and quicker. And
that’s important. We’ve got to be fast on our feet, quick to detect and prevent.” Id. “This is an
enemy that is quick and it’s lethal. And sometimes we have to move very, very quickly.” Id.
FISA, by contrast, is better suited “for long-term monitoring.” Id.

As the President has explained, the NSA activities are “carefully reviewed approximately
every 45 days to ensure that [they are] being used properly.” Id. These activities are reviewed
for legality by the Department of Justice and are monitored by the General Counsel and
Inspector General of the NSA to ensure that civil liberties are being protected. Id. Leaders in
Congress from both parties have been briefed more than a dozen times on the NSA activities.



C. THE CONTINUING THREAT POSED BY AL QAEDA

Before the September 11th attacks, al Qaeda had promised to attack the United States. In
1998, Osama bin Laden declared a “religious” war against the United States and urged that it
was the moral obligation of all Muslims to kill U.S. civilians and military personnel. See
Statement of Osama bin Laden, Ayman al-Zawabhiri, et al., Fatwah Urging Jihad Against
Americans, published in Al-Quds al-’Arabi (Feb. 23, 1998) (“To kill the Americans and their
allies—civilians and military—is an individual duty for every Muslim who can do it in any
country in which it is possible to do it, in order to liberate the al-Agsa Mosque and the holy
mosque from their grip, and in order for their armies to move out of all the lands of Islam,
defeated and unable to threaten any Muslim.”). Al Qaeda carried out those threats with a
vengeance; they attacked the U.S.S. Cole in Yemen, the United States Embassy in Nairobi, and
finally the United States itself in the September 11th attacks.

It is clear that al Qaeda is not content with the damage it wrought on September 11th. As
recently as December 7, 2005, Ayman al-Zawahiri professed that al Qaeda “is spreading,
growing, and becoming stronger,” and that al Qaeda is “waging a great historic battle in Iraq,
Afghanistan, Palestine, and even in the Crusaders’ own homes.” Ayman al-Zawahiri, videotape
released on Al-Jazeera television network (Dec. 7, 2005). Indeed, since September 11th, al
Qaeda leaders have repeatedly promised to deliver another, even more devastating attack on
America. See, e.g., Osama bin Laden, videotape released on Al-Jazeera television network (Oct.
24, 2004) (warning United States citizens of further attacks and asserting that “your security is in
your own hands”); Osama bin Laden, videotape released on Al-Jazeera television network (Oct.
18, 2003) (“We, God willing, will continue to fight you and will continue martyrdom operations
inside and outside the United States . . . .”); Ayman Al-Zawabhiri, videotape released on the Al-
Jazeera television network (Oct. 9, 2002) (“I promise you [addressing the ‘citizens of the United
States’] that the Islamic youth are preparing for you what will fill your hearts with horror”).
Given that al Qaeda’s leaders have repeatedly made good on their threats and that al Qaeda has
demonstrated its ability to insert foreign agents into the United States to execute attacks, it is
clear that the threat continues. Indeed, since September 11th, al Qaeda has staged several large-
scale attacks around the world, including in Indonesia, Madrid, and London, killing hundreds of
innocent people.

ANALYSIS

l. THE PRESIDENT HAS INHERENT CONSTITUTIONAL AUTHORITY TO ORDER
WARRANTLESS FOREIGN INTELLIGENCE SURVEILLANCE

As Congress expressly recognized in the AUMF, “the President has authority under the
Constitution to take action to deter and prevent acts of international terrorism against the United
States,” AUMF pmbl., especially in the context of the current conflict. Article Il of the
Constitution vests in the President all executive power of the United States, including the power
to act as Commander in Chief of the Armed Forces, see U.S. Const. art. 11, § 2, and authority
over the conduct of the Nation’s foreign affairs. As the Supreme Court has explained, “[t]he
President is the sole organ of the nation in its external relations, and its sole representative with
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foreign nations.” United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 319 (1936)
(internal quotation marks and citations omitted). In this way, the Constitution grants the
President inherent power to protect the Nation from foreign attack, see, e.g., The Prize Cases, 67
U.S. (2 Black) 635, 668 (1863), and to protect national security information, see, e.g.,
Department of the Navy v. Egan, 484 U.S. 518, 527 (1988).

To carry out these responsibilities, the President must have authority to gather
information necessary for the execution of his office. The Founders, after all, intended the
federal Government to be clothed with all authority necessary to protect the Nation. See, e.g.,
The Federalist No. 23, at 147 (Alexander Hamilton) (Jacob E. Cooke ed. 1961) (explaining that
the federal Government will be “cloathed with all the powers requisite to the complete execution
of its trust™); id. No. 41, at 269 (James Madison) (“Security against foreign danger is one of the
primitive objects of civil society . ... The powers requisite for attaining it must be effectually
confided to the federal councils.”). Because of the structural advantages of the Executive
Branch, the Founders also intended that the President would have the primary responsibility and
necessary authority as Commander in Chief and Chief Executive to protect the Nation and to
conduct the Nation’s foreign affairs. See, e.g., The Federalist No. 70, at 471-72 (Alexander
Hamilton); see also Johnson v. Eisentrager, 339 U.S. 763, 788 (1950) (“this [constitutional]
grant of war power includes all that is necessary and proper for carrying these powers into
execution”) (citation omitted). Thus, it has been long recognized that the President has the
authority to use secretive means to collect intelligence necessary for the conduct of foreign
affairs and military campaigns. See, e.g., Chicago & S. Air Lines v. Waterman S.S. Corp., 333
U.S. 103, 111 (1948) (“The President, both as Commander-in-Chief and as the Nation’s organ
for foreign affairs, has available intelligence services whose reports are not and ought not to be
published to the world.”); Curtiss-Wright, 299 U.S. at 320 (“He has his confidential sources of
information. He has his agents in the form of diplomatic, consular and other officials.”); Totten
v. United States, 92 U.S. 105, 106 (1876) (President “was undoubtedly authorized during the
war, as commander-in-chief . .. to employ secret agents to enter the rebel lines and obtain
information respecting the strength, resources, and movements of the enemy”).

In reliance on these principles, a consistent understanding has developed that the
President has inherent constitutional authority to conduct warrantless searches and surveillance
within the United States for foreign intelligence purposes. Wiretaps for such purposes thus have
been authorized by Presidents at least since the administration of Franklin Roosevelt in 1940.
See, e.g., United States v. United States District Court, 444 F.2d 651, 669-71 (6th Cir. 1971)
(reproducing as an appendix memoranda from Presidents Roosevelt, Truman, and Johnson). Ina
Memorandum to Attorney General Jackson, President Roosevelt wrote on May 21, 1940:

You are, therefore, authorized and directed in such cases as you may approve,
after investigation of the need in each case, to authorize the necessary
investigation agents that they are at liberty to secure information by listening
devices directed to the conversation or other communications of persons
suspected of subversive activities against the Government of the United States,
including suspected spies. You are requested furthermore to limit these
investigations so conducted to a minimum and limit them insofar as
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possible to aliens.

Id. at 670 (appendix A). President Truman approved a memorandum drafted by Attorney
General Tom Clark in which the Attorney General advised that “it is as necessary as it was in
1940 to take the investigative measures” authorized by President Roosevelt to conduct electronic
surveillance “in cases vitally affecting the domestic security.” Id. Indeed, while FISA was being
debated during the Carter Administration, Attorney General Griffin Bell testified that “the
current bill recognizes no inherent power of the President to conduct electronic surveillance, and
I want to interpolate here to say that this does not take away the power [of] the President under
the Constitution.” Foreign Intelligence Electronic Surveillance Act of 1978: Hearings on H.R.
5764, H.R. 9745, H.R. 7308, and H.R. 5632 Before the Subcomm. on Legislation of the House
Comm. on Intelligence, 95th Cong., 2d Sess. 15 (1978) (emphasis added); see also Katz v.
United States, 389 U.S. 347, 363 (1967) (White, J., concurring) (“Wiretapping to protect the
security of the Nation has been authorized by successive Presidents.”); cf. Amending the Foreign
Intelligence Surveillance Act: Hearings Before the House Permanent Select Comm. on
Intelligence,103d Cong. 2d Sess. 61 (1994) (statement of Deputy Attorney General Jamie S.
Gorelick) (“[T]he Department of Justice believes, and the case law supports, that the President
has inherent authority to conduct warrantless physical searches for foreign intelligence

purposes . ...”).

The courts uniformly have approved this longstanding Executive Branch practice.
Indeed, every federal appellate court to rule on the question has concluded that, even in
peacetime, the President has inherent constitutional authority, consistent with the Fourth
Amendment, to conduct searches for foreign intelligence purposes without securing a judicial
warrant. See In re Sealed Case, 310 F.3d 717, 742 (Foreign Intel. Surv. Ct. of Rev. 2002) (“[A]ll
the other courts to have decided the issue [have] held that the President did have inherent
authority to conduct warrantless searches to obtain foreign intelligence information . ... We take
for granted that the President does have that authority and, assuming that is so, FISA could not
encroach on the President’s constitutional power.”) (emphasis added); accord, e.g., United
States v. Truong Dinh Hung, 629 F.2d 908 (4th Cir. 1980); United States v. Butenko, 494 F.2d
593 (3d Cir. 1974) (en banc); United States v. Brown, 484 F.2d 418 (5th Cir. 1973). But cf.
Zweibon v. Mitchell, 516 F.2d 594 (D.C. Cir. 1975) (en banc) (dictum in plurality opinion
suggesting that a warrant would be required even in a foreign intelligence investigation).

In United States v. United States District Court, 407 U.S. 297 (1972) (the “Keith” case),
the Supreme Court concluded that the Fourth Amendment’s warrant requirement applies to
investigations of wholly domestic threats to security—such as domestic political violence and
other crimes. But the Court in the Keith case made clear that it was not addressing the
President’s authority to conduct foreign intelligence surveillance without a warrant and that it
was expressly reserving that question: “[T]he instant case requires no judgment on the scope of
the President’s surveillance power with respect to the activities of foreign powers, within or
without this country.” Id. at 308; see also id. at 321-22 & n.20 (“We have not addressed, and
express no opinion as to, the issues which may be involved with respect to activities of foreign
powers or their agents.”). That Keith does not apply in the context of protecting against a foreign
attack has been confirmed by the lower courts. After Keith, each of the three courts of appeals
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that have squarely considered the question have concluded—expressly taking the Supreme
Court’s decision into account—that the President has inherent authority to conduct warrantless
surveillance in the foreign intelligence context. See, e.g., Truong Dinh Hung, 629 F.2d at 913-
14; Butenko, 494 F.2d at 603; Brown, 484 F.2d 425-26.

From a constitutional standpoint, foreign intelligence surveillance such as the NSA
activities differs fundamentally from the domestic security surveillance at issue in Keith. As the
Fourth Circuit observed, the President has uniquely strong constitutional powers in matters
pertaining to foreign affairs and national security. “Perhaps most crucially, the executive branch
not only has superior expertise in the area of foreign intelligence, it is also constitutionally
designated as the pre-eminent authority in foreign affairs.” Truong, 629 F.2d at 914; see id. at
913 (noting that “the needs of the executive are so compelling in the area of foreign intelligence,
unlike the area of domestic security, that a uniform warrant requirement would . . . unduly
frustrate the President in carrying out his foreign affairs responsibilities™); cf. Haig v. Agee, 453
U.S. 280, 292 (1981) (“Matters intimately related to foreign policy and national security are
rarely proper subjects for judicial intervention.”).?

The present circumstances that support recognition of the President’s inherent
constitutional authority to conduct the NSA activities are considerably stronger than were the
circumstances at issue in the earlier courts of appeals cases that recognized this power. All of the
cases described above addressed inherent executive authority under the foreign affairs power to
conduct surveillance in a peacetime context. The courts in these cases therefore had no occasion
even to consider the fundamental authority of the President, as Commander in Chief, to gather
intelligence in the context of an ongoing armed conflict in which the United States already had
suffered massive civilian casualties and in which the intelligence gathering efforts at issue were
specifically designed to thwart further armed attacks. Indeed, intelligence gathering is
particularly important in the current conflict, in which the enemy attacks largely through
clandestine activities and which, as Congress recognized, “pose[s] an unusual and extraordinary
threat,” AUMF pmbl.

Among the President’s most basic constitutional duties is the duty to protect the Nation
from armed attack. The Constitution gives him all necessary authority to fulfill that
responsibility. The courts thus have long acknowledged the President’s inherent authority to
take action to protect Americans abroad, see, e.g., Durand v. Hollins, 8 F. Cas. 111, 112
(C.C.S.D.N.Y. 1860) (No. 4186), and to protect the Nation from attack, see, e.g., The Prize
Cases, 67 U.S. at 668. See generally Ex parte Quirin, 317 U.S. 1, 28 (1942) (recognizing that

2 Keith made clear that one of the significant concerns driving the Court’s conclusion in the domestic
security context was the inevitable connection between perceived threats to domestic security and political dissent.
As the Court explained: “Fourth Amendment protections become the more necessary when the targets of official
surveillance may be those suspected of unorthodoxy in their political beliefs. The danger to political dissent is acute
where the Government attempts to act under so vague a concept as the power to protect ‘domestic security.”” Keith,
407 U.S. at 314; see also id. at 320 (“Security surveillances are especially sensitive because of the inherent
vagueness of the domestic security concept, the necessarily broad and continuing nature of intelligence gathering,
and the temptation to utilize such surveillances to oversee political dissent.”). Surveillance of domestic groups
raises a First Amendment concern that generally is not present when the subjects of the surveillance are foreign
powers or their agents.



the President has authority under the Constitution “to direct the performance of those functions
which may constitutionally be performed by the military arm of the nation in time of war,”
including “important incident[s] to the conduct of war,” such as “the adoption of measures by the
military command . . . to repel and defeat the enemy”). As the Supreme Court emphasized in the
Prize Cases, if the Nation is invaded, the President is “bound to resist force by force”; “[h]e must
determine what degree of force the crisis demands” and need not await congressional sanction to
do so. The Prize Cases, 67 U.S. at 670; see also Campbell v. Clinton, 203 F.3d 19, 27 (D.C. Cir.
2000) (Silberman, J., concurring) (“[T]he Prize Cases . . . stand for the proposition that the
President has independent authority to repel aggressive acts by third parties even without specific
congressional authorization, and courts may not review the level of force selected.”); id. at 40
(Tatel, J., concurring) (“[T]he President, as commander in chief, possesses emergency authority
to use military force to defend the nation from attack without obtaining prior congressional
approval.”). Indeed, “in virtue of his rank as head of the forces, [the President] has certain
powers and duties with which Congress cannot interfere.” Training of British Flying Students in
the United States, 40 Op. Att’y Gen. 58, 61 (1941) (Attorney General Robert H. Jackson)
(internal quotation marks omitted). In exercising his constitutional powers, the President has
wide discretion, consistent with the Constitution, over the methods of gathering intelligence
about the Nation’s enemies in a time of armed conflict.

1. THE AUMF CONFIRMS AND SUPPLEMENTS THE PRESIDENT’S INHERENT POWER TO
USE WARRANTLESS SURVEILLANCE AGAINST THE ENEMY IN THE CURRENT ARMED
CONFLICT

In the Authorization for Use of Military Force enacted in the wake of September 11th,
Congress confirms and supplements the President’s constitutional authority to protect the Nation,
including through electronic surveillance, in the context of the current post-September 11th
armed conflict with al Qaeda and its allies. The broad language of the AUMF affords the
President, at a minimum, discretion to employ the traditional incidents of the use of military
force. The history of the President’s use of warrantless surveillance during armed conflicts
demonstrates that the NSA surveillance described by the President is a fundamental incident of
the use of military force that is necessarily included in the AUMF.

A. THE TEXT AND PURPOSE OF THE AUMF AUTHORIZE THE NSA ACTIVITIES

On September 14, 2001, in its first legislative response to the attacks of September 11th,
Congress gave its express approval to the President’s military campaign against al Qaeda and, in
the process, confirmed the well-accepted understanding of the President’s Article Il powers. See
AUMF § 2(a).* In the preamble to the AUMF, Congress stated that “the President has authority
under the Constitution to take action to deter and prevent acts of international terrorism against
the United States,” AUMF pmbl., and thereby acknowledged the President’s inherent
constitutional authority to defend the United States. This clause “constitutes an extraordinarily

® America’s military response began before the attacks of September 11th had been completed. See The
9/11 Commission Report 20 (2004). Combat air patrols were established and authorized “to engage inbound aircraft
if they could verify that the aircraft was hijacked.” 1d. at 42.
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sweeping recognition of independent presidential constitutional power to employ the war power
to combat terrorism.” Michael Stokes Paulsen, Youngstown Goes to War, 19 Const. Comment.
215, 252 (2002). This striking recognition of presidential authority cannot be discounted as the
product of excitement in the immediate aftermath of September 11th, for the same terms were
repeated by Congress more than a year later in the Authorization for Use of Military Force
Against Iraq Resolution of 2002. Pub. L. No. 107-243, pmbl., 116 Stat. 1498, 1500 (Oct. 16,
2002) (“[T]he President has authority under the Constitution to take action in order to deter and
prevent acts of international terrorism against the United States . .. .”). In the context of the
conflict with al Qaeda and related terrorist organizations, therefore, Congress has acknowledged
a broad executive authority to “deter and prevent” further attacks against the United States.

The AUMF passed by Congress on September 14, 2001, does not lend itself to a narrow
reading. Its expansive language authorizes the President “to use all necessary and appropriate
force against those nations, organizations, or persons he determines planned, authorized,
committed, or aided the terrorist attacks that occurred on September 11, 2001.” AUMF § 2(a)
(emphases added). In the field of foreign affairs, and particularly that of war powers and
national security, congressional enactments are to be 