Office of Independent Counsel
David M. Barrett
1990 K Street, N.W., Suite 420
Hashingion, D.C. 20006

Telephone (202) 974-3440 FAX: (202 974-5459

February 24. 1997

DELIVERED BY HAND

Honorable Janet Reno

Anomey General

United States Depanment of Justice
950 Pennsvivania Avenue. N.W.
Washingion. D.C. 20330-000]

Re: Inre Henrv G Cisperos

Dear Anomey General Reno:

We make this submission in further support of our Request for Expansion of
Prosecutorial Jurisdiction Pursuant 10 28 U.S.C. § 593(c) (“Expansion Request”) in the

above-referenced marter.

1. {qs set fo_nh in our Expansion Request, specific, credible and substantial
information exists that Cisneros inaccurately reporied his taxable income
for 1ax vears 1989. 1991, 1992 and 1993 and took improper deductions for

tax vear 1992

2 The in?clcurac_\j of Fisncros‘ returns. independently developed during this
Omgc s investigation. was apparently finally conceded to the Depantment
by hn__r. anoThc_\Ir). Cono R. Namorato, Esquire, during a February 20, 1997

meeling wi epury Assistant Antomey General R i : '
Depaniment officials.’ g oven 5. L and other

et

1t appears that the princi INing 1 1 1
w”fﬁp: ™ principal remaining issue is whether Cisneros acted

1 i

- Namorato. who has represented Cisneros since September, 1994, appeared before the
cparment in connection with its initial inquiry and prelimi g .a ] ore
Cisneros. nary gauon concemning
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10.

Willfulness. an essential element of 26 U.S.C. §§ 7201 (1ax cyasioﬁ) and
7206 (filing a false return) goes 1o whether Cisneros volumarily and

intentionally violated the law. Thus. willfulness goes to Cisneros’ state of
mind.

As set forth in our Request for Expansion. including its antached Robens
Affidavit. and as subsequently conveved to Tax Division and Public
Integrity Section attorneys by this Office. substantial, clear. and credible

evidence exists of Cisneros™ willfulness.

Apparently Cisneros. through Namorato's representations to the
Department. is now anempting to negate the willfulness element by
asserting a “reliance” on and/or “shifting of responsibility” to his

accountant defense(s).

This is inconsistent with Namorato’s position during the Department’s
initial inquiry and preliminary investigation and in direct contradiction with
Cisneros’ own words on January 26, 1995. On that date, while being
interviewed by IRS Special Agents, Cisneros asserted that:

he was “scrupulous. meticulous and uncompromising in making sure
that everything was reported for taxes.”

b. 10 the best of his knowledge, all of his income was reported on his
income tax returns for the years 1989 to 1993.

The “reliance™ on and/or “shifting of responsibility” to accountant
defense(s) do not remove the issue of “willfulness” from jury consideration.

Aside and apart from showing reliance, in order to properly raise these
defense(s), the taxpayer must show, among other things, that he did not
withhold vital information from., or take action to mislead, the accountant.

Cisneros conducted his financial affairs in such a manner by failing to
deposit income checks and cashing them so as 1o make it unlikely at best for
his accountant to know about them, thereby including such figures as
income. As he told Medlar, in a recorded December 30, 1992 telephone

rAnvercatinn®
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14.

15.

Medlar: “Don’t panic. they didn’t say anyvthing about the money?”

Cisneros: “No. but | talked 1o Sylvia and she said that they talked to
Luis Hernandez. the accountant. and asked him today whether he
knew of anv payments and he said no. he did not because he does
not. he doesn't get involved in that. he accounts for the money we
put into the system and the money that I help you with comes
before that, comes out before it gets to him.” (emphasis added).

Luis Hernandez. C.P.A.. the accountant in question. provided conflicting
versions of whether. among other things:

a. information was withheld from or not provided to him: and

b. whether he was aware that not all income items were being deposited
into Cisneros’ business account.

Notably. during Cisneros” background investigation, Hernandez asserted
that he knew that not all funds were being deposited into Cisneros’
accounts. In 1995, afier Hemandez knew that Cisneros was under FBI and
IRS investigation. Hernandez changed his story and said that he had no fear
that all income checks were not being deposited because Cisneros told him
that all checks were and each employee knew it.

Not only can Cisneros not show that there was complete disclosure to, and
no information withheld from, Hernandez, on this record Cisneros has not
specifically shown what advice was given and actually and reasonably
relied on. Nor has Cisneros shown that he did not know, or later discover,
the advice, whatever it was, to be wrong, or that he did not doubt or later

come to doubt it.

It is therefore unclear whether Cisneros would even be entitled to a “theory
of defense™ charge regarding any “reliance” on or “shifting of
responsibility” to his accountant defense.

Even if no information was withheld from Hemnandez and Cisneros has a
“plausible rebuttal™ of evidence that is adverse to him, the issue remains
whether he acted willfully in light of all of the evidence. That
determination goes 10 his state of mind.
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Cisneros had a motive to underreport his income. By the last quaner of
1992. he was shon of funds and knew that if then candidate Clinton won the
election he would be offered a Cabinet position. Accepting a Cabinet
position would result in 2 substantial decrease in his salary. In order to
keep Medlar happy and thus quiet. he had to pay her substantial sums of
money. Indeed. afier becoming HUD Secretary, he liquidated his assets to

pay her.

16.

Regardless of what figures Hermnandez included on the returns. as the person
who eamed the income which he spent. Cisneros would have known that
the income figures were inaccurate. Hernandez’s performance cannot
excuse Cisneros” responsibility. Therefore, his intent or state of mind is

still in issue: did he act willfully or not?

17.

Since there is conflicting evidence of Cisneros’ willfulness, there cannot be
“clear and convincing evidence” that he lacked the requisite “state of mind”

with respect to. inter alia, 26 U.S.C. §§ 7201 and 7206.

19.  Since there is no “clear and convincing evidence” that Cisneros lacked the
requisite state of mind. a finding that there are *“no reasonable grounds to
believe that further investigation is warranted” cannot be made pursuant to

28 U.S.C. § 592(a)(2)(B)(ii).

Anached hereto and incorporated by reference herein are the following Exhibits:

Exhibit A:  An analysis of the “reliance” on and “shifting of
responsibility” to accountant defenses.

Exhibit B: A factual analysis regarding Cisneros’ willfulness.
Exhibit C:  An analysis of 28 U.S.C. § 592(a)(2)(B)(ii).

Norwithstanding counsel’s attempt to shift the blame for his client’s actions. there
substantial, credible and specific information which warrants further invcstigatit;n
Be circumstances of Hernandez's (and anyone else’s) conflicting version of events .
resents precisely the situation where an independent counsel must be given jurisdiction
o resolve the marter due 10, among other things, the subjective Jjudgments that are
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required to be made as 1o Cisneros” intent. This is especially so given Hernandez's own
obvious self-interest and loyalty 1o Cisneros. Only by an investigation utilizing the full
powers of the grand jury will the factual issues surrounding Cisneros’ actions and intent

be fully. fairly and completely determined.

Thank vou for vour continued anention to this maner. Should you or the
Depaniment require further information or explanation. this Office will provide it.

Very truly vours.

David M. Barrett
Independent Counsel "

Lawrence F. Scalise
Deputy Independent Counsel

Attachments

LFS/jab

cc:  Robent S. Lint, Deputy Assistant Anorney General, Criminal Division
Mark E. Matthews, Assistant Attorney General, Tax Division
Stanley F. Krysa. Senior Division Counsel, Tax Division
Mark R. Friend, Deputy Section Chief, Tax Division
Lee J. Radek, Chief, Public Integrity Section

Jo Ann. Fammingion, Deputy Chief, Public Integrity Section
Susan J. Park, Trial Anomey. Public Integrity Section
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EXHIBIT A

WILLFULNESS AND THE “GOOD FAITH RELIANCE” ON
AND “SHIFT OF RESPONSIBILITY” TO ACCOUNTANT DEFENSES

To establish tax evasion under 26 U.S.C. § 7201. the government must show:

1. the existence of a tax deficiency;

an affirmative act constituting an evasion of taxes; and,

18]

willfulness.

)

Sansope V. United States. 380 U.S. 343, 351 (1965).

To establish *tax perjury” or filing a false return under 26 U.S.C. § 7206. the
government must show that the defendant:

I, made and subscribed a return or other document under penalty of perjury;

2. knew it was not true and correct as to a material matter; and,

3. acted willfully.

United States v. Pomponio, 429 U.S. 10 (1976) (per curiam).

Understatement of income, standing alone, is insufficient to establish either tax

evasion or tax perjury. United States v, Doan, 710 F.2d 124, 125 (3d Cir. 1983). There

must also be evidence of willfulness. Willfulness is defined as the voluntary, intentional
violation of a known legal duty. United States v, Pomponio, 429 U.S. at 11-13. Conduct
is not willful if it is the result of negligence, even gross negligence, inadvertence,
arcident, or mistake, or due to a good faith misunderstanding of the law. Evidence of

Ifulness is ordinarily circumstantial. It may be inferred from: “concealment of assets
or covering up sources of information, handling of one’s affairs to avoid making the
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records usual in transactions of the kind. and any conduct, the likely effect of which

would be to mislead or conceal. (emphasis added). Spies v. United States, 317 US.

492,499 (1942).

Thus. there are no limits on the type of conduct from which willfulness can be
inferred. and that evidence is admissible of any type of conduct. as long as the “likely

effect” of that conduct would be to mislead or conceal. Moreover, willfulness does not

require proof of evil motive or bad intent. United States v. Pomponio, 429 U.S. at 12.

In an effort 1o negate willfulness. taxpayers sometimes assert a “good faith reliance
on accountant defense.” The essential elements of the reliance defense are:

1. full disclosure of all pertinent facts: and,

2 good faith reliance on the accountant’s advice.

United Siates v. Whwvie, 699 F.2d 375, 380 (7th Cir. 1983). Thus, this defense is available

only if a defendant:

1. completely and fully disclosed all of the facts to which the advice pertained;
2: the accountant gave the taxpayer advice; and
3. the taxpayer actually and reasonably relied on the advice, which he believed

1o be correct.

United States v, Brimberry, 961 F.2d 1286, 1290 (7th Cir. 1992), (citing Whyte, 699 F.2d
at 380); United States v, Conforte, 624 F.2d 869, 877 (9th Cir. 1980). However, one

wannot hide behind advice that one knows or subsequently discovers is wrong or doubts

or discovers reason to doubt. United States v. Benson, 941 F.2d 598, 614 (7th Cir 1991)
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Likewise. a taxpaver may defend against a charge that his conduct was willful by

asserting that any errors. deficiencies or omissions were the responsibility of the return
preparer or bookkeeper. The “shifiing responsibility™ defense. like the reliance defense.
negates the willfulness element. A defendant. however. cannot shift responsibility for

admined deficiencies 1o the accountant who prepared the return if the taxpayer withholds

vital information from. or takes positive action to mislead. the preparer or bookkeeper.

United: States v Scher. 476 F.2d 319.321 (7th Cir. 1972), (citing Bender v, Commissi
of Internal Revenue, 256 F.2d 771. 774 (7th Cir. 1958)).

Funthermore. the law is clear that where a defendant anributes underpayment to

:fficient bookkeeping and a negligent accountant, the question of willfulness is not

temoved from jury consideration. United States v, Venditti, 533 F.2d 217, 219 (5th Cir.

1976), (citations ominted). Likewise, even good faith reliance on one’s accountant is not

a complete defense to tax evasion. Uniled States v, Chessons, 933 F.2d 298, 304 (5th Cir.
1991), (citing Venditti, 533 F.2d at 219). Thus, the proper test is not whether a taxpayer
has a “plausible rebunial” to evidence that is “prima facially adverse” to his case, but
rather, notwithstanding that evidence, can a rational fact finder determine that there is
evidence of willful underreporting beyond the approximate standard. See United States v,

Doan, 710 F. 2d at 127.

If filing a false return is charged as an act of evasion or a defendant is charged with
.ng a false return, the defendant must show, notwithstanding any asserted “reliance” or

“shift of responsibility” defense. that he adopted and filed the return without having any
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. ~ o1 av
eason 10 believe it is incorrect. See. White. 699 F.2d at 579. Furthermore. intent ma
T

be established where the 1axpayver decides to keep himself uninformed as to the full extent

i 2
that the return is inaccurate. Unijted States v. Drape. 668 F.2d 22. 26 (1st Cir. 1982).

When the defendant claims reliance on. and a shift of responsibility t0. an accountant. the
overnment need not show that the defendant ordered the accountant 1o falsify the return.

E Y ;

The government can defeat the defense by showing that the defendant (1) was aware of

the contents of the return and (2) knew that the reporiable income significantly exceeded

the amount reported on the rewm. United States v. Olbres, 61 F.3d 967, 973 (1st Cir.),

cent. denied 116 S.Ct. 322 (1995).

Guilty knowledge and willfulness may be inferred from the “handling of one’s
affairs 1o avoid making the record usual in transactions of the kind...,” Ingram v. United
States 360 U.S. 672. 677 (1959). Thus, a “reliance” or “shifting responsibility” defense

has been held untenable where the taxpayer:

1. Fails to record fees received or to deposit them in an office account thereby

making it virtually impossible for his accountant to include them in his tax

returns. United States v, Callahan, 450 F.2d 145, 148 (4th Cir. 1971).

2, Keeps irregular books but relies on his bank records to reflect his income

where he fails to deposit payments from business customers. United States
v, Garavaglia, 566 F.2d 1056, 1059 (6th Cir. 1977). Such conduct was

deemed to be a “deceptive practice.” ]d.
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- hi i it i ] e accountant 1o accurately
Since the taxpaver by his practices has made it impossible for th \

prepare the return bv effectively withholding information. he cannot reasonably rely on

the accuracy of the return (since he knows it cannot contain all income). Such conduct is

in and of itself an act of evasion. id. and also tends to show that the defendant knew the
return was false. A “blind reliance™ on accountant defense was rejected in Olbres, 61
F 3d at 970-74. where the government established willfulness by showing, among other
things. that the defendants’ substantial expenditures were in excess of the amount
reported on the return. failed 10 deposit receipts which they knew were taxable into a
business checking account or record the receipts. diveried the unrecorded receipts to other
ounts and withheld information from their accountant.

A criminal defendant is only entitled to a “good faith reliance” on or “shift of

responsibility” to accountant defense instruction if:

1. the defendant proposes a correct statement of law;

the defense has some foundation in the evidence; and,

[} ]

3. failure to give the instruction would deny defendant a fair trial.
District courts are justified in not giving the instruction where any of the prerequisites are
not met. Brimberry, 961 F.2d at 1290. In any event, a proper willfulness instruction has
been held sufficient even where a defendant had adduced some evidence in support of the

defense(s) since a jury determination of willfulness would necessarily negate any

ssibility of “good faith.” United States v, Kelley, 864 F.2d 569, 573 (7th Cir. 1989).
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EXHIBIT B

EVIDENCE OF WILLFULNESS, j.e.. STATE OF MIND

The following substantial. specific and credible evidence of willfulness as
recognized by the courts. has been established to date:

1.

9

Background and experience of defendant.

Cisneros is highly educated, holding several post-graduate degrees
and is financially sophisticated. He was, among other things, a long-
1erm mavor of a major American city, a successful businessman. a
bank director. Deputy Chairman of FRB, Dallas, member of Texas
Governor's Task Force on Revenue. See Exhibits .and 2 attached

hereto.

Evidence of a consistent pattern of underreporting large
amounts of income.

1989

1991

1992

1993

Cisneros understated his gross income in the amount of
$16.000.00, a portion of which went to Medlar.
Robents Affidavit at § F.6.

Cisneros underreported approximately $126,000.00 in
taxable income, according to information gathered by
the IRS during its administrative tax investigation.
Roberts Affidavit at § G.6.

Cisneros understated his gross income in the amount of
$158,109.00, a portion of which went to Medlar.
Roberts Affidavit § H.8. Moreover, Cisneros took an
improper $30,000.00 deduction for a $30,000.00
distribution from Lincoln Benefit. Roberts Affidavit at
9 H.7.

Cisneros underreported his gross income in the amount
of $33,531.75. Roberts Affidavit at §1.8.
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Motive Due to Poor Financial Condition:

Throughout the period 1989 through 1994. Cisneros had a relatively serious
cash flow problem which was exacerbated by his making regular cash
payments to Medlar. Cisneros also had credit problems evidenced by,
among other things. his wife’s inability to obtain a certain department
store’s credit card because of a poor credit history. Cisneros’ assets steadily
dissipated through this period. Roberts Affidavit at § D.5. Moreover, in
Jate 1992. when Cisneros decided to accept the Cabinet appointment, he
knew that his income would be reduced 10 $148,000.00 per year.
Nevertheless. in order 1o keep Medlar happy and thus quiet, he continued to0
pay her and liquidated his assets in early 1993 to do so.

Furthermore. in 1994, Cisneros had to borrow money in ord#r to pay his
1993 taxes. In June, 1994, after the IRS rejected Cisneros’ request to pay
$70.625.00 in taxes due via an installment plan, Cisneros borrowed
$100,000.00 from a Texas financial institution and applied $67,000.87 of
the loan proceeds to pay the IRS. Roberts Affidavit at § 1.6.

The taxpayer signed the returns:

The returns contained a declaration, executed under the penalties of perjury,
that the taxpayer “‘examined th[e] return and its accompanying schedules
and states, 1o the best of the [taxpayer’s] knowledge and belief, they are
true, correct and compiete.” When Cisneros signed his 1992 and 1993
returns, filed on April 15, 1993 and April 15, 1994, respectively, he was in
poor financial condition, as outlined above. His signing of the returns
permits the inference that he read his return and knew their contents.

Cisneros knew that substantial amounts of income were received by him
from October, 1992 through December, 1992. Investigation to date has
revealed that Cisneros did not report income in the amount of $75,364.00
during this period and that at lcast $28,500.00 went to Medlar. Roberts

Affidavit at § H.S.

During the February 20, 1997 meeting with Department officials, Namorato
provided a document entitled, “Analysis of Medlar Deposits” (p. 2), further
identified as Ex. 2, listing $28,400.00 funds paid to Medlar which v:'cre not
declared as income by Cisneros. The document states that bank statements
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were “not available.” As set forth below. on April 4, 199_5. Hcman‘dcz was
1old bv Cisneros and his employees that any income received by Cisneros

afier earlv October. 1992. was ¢ minimus and that he (Hernandez) asked
for but never received bank statements for that period.

Failure to supply an accountant with accurate and complete
information and conducting financial affairs so as to preclude

accountant from learning of income:

During a telephonic conversation between Cisneros and
Medlar on December 30, 1992, which she tape recorded,
Cisneros purportedly made the following statement regarding

the taxation of money he was giving her:

Medlar: “Don’t panic, they didn’t say anything about the
money?”

Cisneros: “No. but ] talked to Sylvia and she said that they
talked to Luis Hernandez, the accountant and asked him today
whether he knew of any payments and he said no, he did not
because he does not, he doesn’t get involved in that, he
accounts for the money we put into the system and the money
that I help you with comes before that, comes out before it
gets to him.” (emphasis added). Roberts Affidavit at

H.6.b.

b. Based on a deposit analysis to ascertain sources of funds,
SA Roberts calculated that Cisneros did not report income in
the amount of $75.364.00 for the last three months of 1992.

This figure encompasses speaking fees and taxable travel
reimbursements. Cisneros deposited additional funds
received totaling $11,564.00 in the last three months of 1992.

Cisneros utilized at least $28,500.00 to make payments to
Medlar during the months of October, November and
December, 1992.

Hemnandez made the following statements regarding the
preparation of Cisneros’ 1992 tax return:
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iil.

TV,

vi.

Hernandez stated that he used the “deposit method™ to
calculate Cisneros’ Schedule C Income in 1992 as all
deposits were treated as income. (FBI SAs George
Parks and Claude Manin January 26. 1995. interview

of Hernandez in San Antonio. Texas):

Hernandez stated that he was unaware of any
deposits/income afier the first week of October, 1992.
(IRS SAs Barrows and Lange April 4, 1996. interview
of Hernandez in San Antonio, Texas);

Cisneros advised Hernandez that he did not give any
lectures afier the first part of October, 1992, because
he was involved with the Clinton Presidential
campaign and that the only income received afier the
first part of October would be de minimis. (IRS SAs
Barrows and Lange April 4, 1996, interview of
Hemnandez in San Antonio, Texas);

Hemandez requested from Cisneros and his
employees, bank statements for the end of 1992;
however, he never received any. (IRS SAs Barrows
and Lange April 4, 1996, interview of Hernandez in
San Antonio, Texas). Roberts Affidavit at § H.4;

Hemandez advised that he did not fear that income
checks were not being deposited since he had been told
by Cisneros that all income checks were deposited.
(IRS SAs Barrows and Lange April 4, 1996, interview
of Hernandez, in San Antonio, Texas). Roberts
Affidavit at § H.5;

Numerous income checks were not deposited into

Cisneros’ business accounts but rather were cashed and
deposited into Medlar’s accounts. This practice became
the norm beginning in October, 1992, and Cisneros
thereafter denied the receipt of income to his accountant
and did not provide him with bank statements;
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Hernandez stated that Cisneros. Ramirez and Arce-
Garcia all told him that the $2.500.00 Lincoin Benefit

monthly pavment was for a relirement plap. (IRS SAs
Barrows and Lange. October 19, 1996. Interview of

Hemandez.); and

Vil.

Hernandez made the following statements regarding
distributions made from Cisneros’ Mass Mutual
Accounts: Hernandez was not told by Secretary
Cisneros of any distributions from Mass Mutual or
(Lincoln Benefit) in 1993, nor did he receive any form
1099s for these accounts from Cisneros. (IRS SAs
Barrows and Lange. October 19, 1996, interview of

Hemandez).

VIil.

6. Engaging in suspicious cash transactions and the use of

nominees:

Cisneros “structured” two payments of $8,000.00 to Medlar’s
Broadway National Bank account on December 16, 1992, and
December 18, 1992, both of which Sylvia Arce-Garcia, an
employvee of Cisneros. deposited into this account.! Cisneros
knew that he would be subject to a FBI background
investigation in connection with his HUD appointment when
these payments occurred. Medlar used the $16,000.00 to
purchase a new home in Lubbock, Texas. This house was
purchased by Medlar via “straw-borrowers,” namely,
Medlar’s sister, Patsy J. Wooten, and her husband, Allen R.
Wooten, in violation of 18 U.S.C. §§ 1014 and 1344.
Cisneros was aware that the house was not being purchased in
Medlar’s name. The house was ostensibly purchased in the
Wooten name in order to, among other things, conceal
Cisneros’ connection with the transaction. Medlar purchased
the house with the understanding that Cisneros’ funding
would enable her 10 pay off the bank’s lien. In March, 1995,

! On December 31, 1992, Arce-Garcia denied knowledge of payments from
Cisneros to Medlar during Cisneros’ background investigation.
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afier the Cisneros pavments stopped. Medlar. through her
relatives. was forced to sell the house; and

On Februan 26. 1991, Ramirez. at the direction of Cisneros.
deposited $12.000.00 into Medlar’s bank account at

Broadway National Bank. account number D

According 10 Medlar’s bank records. this was the first
payment Cisneros made to Medlar that exceeded $10.000.00.
Because the deposit was made in cash and exceeded
$10.000.00. Broadway National Bank, pursuant to federal
law. filed a CTR with the IRS regarding this transaction. A
review of the CTR revealed that Ramirez did not disclose the
fact that the deposit was made on behalf of Cisneros, i.e.,
there is no information contained within the CTR that links
Cisneros 1o the deposit. Nevertheless, from that day forward,
all additional payments from Cisneros to Medlar were made
in increments of less than $10,000.00 to, inter alia, avoid the
creation of CTRs and to ensure the payments would be kept

secret.

Extensive use of currency/checks cashed and currency deposited
in “out of town” accounts:

Virtually all funds paid to Medlar, a significant portion of which were
undeclared. were made in the form of currency.

Checks were cashed at Cisneros’ bank and deposited into Medlar’s account
at a different bank. Furthermore, Cisneros, a highly visible person in San
Antonio, did not conduct the majority of the transactions. Cash
transactions, while not impossible to detect, are difficult to track.

False statements to agents, false exculpatory statements, whether
made by a defendant or initiated by him, and any conduct in
which a tax evasion motive played any role, even if the conduct
also served another purpose such as concealment of another

crime:

a. IRS SAs Kesha Lange and Dorman Barrows interviewed
Secretary Cisneros in the presence of counsel in Washington,
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D.C. on January 26. 1995. At that time. Cisneros knew not
onlv that the IRS was investigating whether he paid federal
income taxes on his income. including funds paid to Medlar,

but that DOJ was conducting a preliminary investigation to

determine whether his conduct with respect to Medlar .
. Lo Al

warranted the appointment of an Independent’Cbunsel. e

IRS repon of the interview provides in pertinent part:

Cisneros stated he was “meticulous, scrupulous and
uncompromising in making sure that everything was
reported for taxes.” To the best of his knowledge, all of his
income was reported on his income tax returns for the

vears 1989 to 1993.

IRS Report of SAs Lange and Barrows, p.6 (emphasis added).?

It can be inferred from his January 26, 1995, statement that

Cisneros:

i. was intimately involved in the recordation of
income/expenses at his business and the preparation of his

tax returns;
i insured no mistakes were made;
iii.  nothing was undeclared; and

iv.  no funds paid to Medlar were unaccounted for and
thus undeclared as income.

At that time Cisneros didn’t say:

*These apparently false statements made on January 26, 1995, are consistent with
Secretary Cisneros’ false statements to the FBI made two years earlier on January 7,
1993. In that January 7, 1993, interview, Secretary Cisneros told the FBI: (1) that he

d taxes on all receipts he received in connection with his communication (speech)
psiness; and (2) that he paid federal, state and local taxes on all monies he receijved.

Roberts Affidavit at §D.10.)
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wmed over/left tax maners to CPA and/or any employees:

1. that the CPA gave him advice:

iii.  that he actually relied on it;
. that he had no reason then or later to know it 1o be incorrect or
doubt it; and

v, CPA in effect left to his own devices.

In sum. Cisneros did not assert his “reliance” on Hernandez
nor did he anempt 1o “shift responsibility” to him. For him to
do so now is inconsistent, evidence of a guilty mind and
further evidence of willfulness.

Cisneros” then employees, Arce-Garcia, Rosales and Ramirez
all concealed information from the FBI during Cisneros’
background investigation. They were all ostensibly rewarded
with government jobs. Without their participation in the
initial concealment and its subsequent cover-up, Cisneros
.could not have obtained and kept his cabinet post. They have
already demonstrated their willingness to lie on Cisneros’

behalf.

Any continued concealment by these three individuals not
only protects Cisneros, it also protects themselves from
liability for their original concealment. Thus, these
individuals have even more of a motive to lie now than

before.

Furthermore, these individuals, all of whom continue to be
closely associated with Cisneros and ostensibly involved in a
joint-defense, have assented their Fifth Amendment rights
during the OIC investigation.

While this assertion cannot be used against them in any
proceeding, it is neither improper nor unfair to use it as a
factor in assessing their credibility with respect to the issue of
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Cisneros” willfulness. While it is proper for them to assert
their privilege as a shield. it would be incongruous to give
Cisneros the benefit of that shield as well. Their use of the
privilege would. in effect. be used as a sword 1o selectively
provide information in a form only beneficial to Cisneros.

Hemnandez has made a number of conflicting statements
concerning, among other things:

1. how he calculated Cisneros’ income;

when he became aware of payments made by Cisneros
10 Medlar;

1.

when he was aware of funds not being deposited by
Cisneros: and

1.

whether he was provided with accurate and complete financial
information.

v.
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EXHIBIT C
ANALYSISOF 28 U.S.C. § £92(a))YB)ii (STATE OF MIND)

28 U.S.C. § 592(a)(2)(B)(ii) provides as follows:

Limited authoriry of Anomney General. -- (A) In conducting
preliminary investigations under this chapter, the Attorney General
shall have no authoriry to convene grand juries, plea bargain, grant

immunity, Or 1ssue subpoenas.

(2)

(B)(ii) The Attorney General shall not base a

determination under this chapter that there are no

reasonable grounds to believe that further

investigation is warranted, upon a determination that

such person lacked the state of mind required for the

violation of criminal law involved, unless there is

clear and convincing evidence that the person

lacked such state of mind. (emphasis added).
Thus, in making a determination not 0 expand an independent counsel’s jurisdiction
pursuant to 28 U.S.C. § 593(c)(2)(A), the Attorney General must find “clear and
convincing evidence” of the subject’s lack of criminal intent. This “state of mind”
provision was added to the statute when it was amended in 1987 because of the
Depantment’s then practice to decline to appoint an independent counsel due to a lack of
evidence of criminal intent. While the statutory standard then was the same as it is now,
whether there are “‘reasonable grounds to believe that further investigation is warranted,”
the Attorney General had used a different standard to decide on the need for an
Independent Counsel in two matiers: “whether, based on the evidence collected during
the preliminary investigation, the case offered a ‘reasonable prospect of conviction.” S.
Rep. No. 100-123, 100th Cong., 1st Sess. 1987, reprinted in 1987 U.S.C.C.A.N. 2150 (Re
P.L. 100-191 Independent Counsel Reauthorization Act of 1987.) The legislative history
makes it clear that the Attorney General was prohibited:

in cases where there is ‘conflicting or inconclusive evidence’
on the subject’s state of mind, from refusing to conduct a
preliminary investigation or to apply for the appointment of
an independent counsel solely because the subject of the
investigation ‘lacked the state of mind’ required to prove a
criminal violation. (emphasis added). S. Rep. No. 100-123.
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The underlving rationale was (and 1s) that:

States of mind are inherently difficult to prove. panicularly
when the investigator is prohibited from using such tools as
grand juries and subpoenas. Even after a full investigation,
determination of a person’s state of mind often
pecessitates the rvpe of subjective judgments which should
not be made by the Attorney General, in light of the
limited role reserved for the Department of Justice in the
independent counsel process. For these reasons, questions
about a subject’s state of mind. unless the answer is without
dispute. should not play a decisive role in the Atiorney
General’s determination to close a case under the statute.

It is theoretically possible that the Attorney General would
have a case in which the evidence disproving criminal intent
is so compelling that it justifies closing the entire matter. The
provision thus leaves open the possibility of discontinuing a
case due to evidence clearly disproving a criminal state of
mind. However, in the more common situation where
there is conflicting or inconclusive evidence on the
subject’s state of mind, the provision prohibits the
Attorney General from closing the case solely because he
or she has evaluated the evidence and found the evidence
against intent more persuasive or the evidence
establishing intent insufficiently strong. The provision
requires that, in such cases, the Attorney General must
leave that issue to an independent counsel. (emphasis
added). S. Rep. No. 100-123

In 1994, when Congress reconsidered the reimplementation of the Independent Counsel
Act, it again considered “state of mind” and reached the same conclusion:

Conference agreement

The conference agreement follows the House bill. Congress
believes that the Attorney General should rarely close a
matter under the independent counsel law based upon
finding a lack of criminal intent, due to the subjective
judgments required and the limited role accorded the
Attorney General in the independent counsel process.
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Congress also believes that at least one Anorney General
abused his authorin in this area. that this abuse was the
impetus for the stawtory restriction in the expired Jaw. and
that a statutory restriction remains necessary to prevent future
problems. (emphasis added). H.R. Conf. Rep. No. 103-511.

103rd Cong.. 2d Sess. 1994. reprinted in 1994 U.S.C.C.AN.792. (Re: P.L.103-270
Independent Counsel Reauthorization Act of 1994.)'

Both the statutory standard and the legislative history are clear: the Attorney General
cannot and should not decline to confer jurisdiction on an independent counsel where the
subject’s criminal intent is unclear. The subjective judgments necessary in determining

intent must be left 1o an independent counsel.

' The proposed House amendment of the 1994 Independent Co
1987 law. H.R. Conf. Rep. No. 103-511. (Re: P.L. 103.2r7)o lndcpcn:::flc’::;sf:lllowed the
ithorization Act of 1994.) The proposed Senate bill would have permitted the Attorn
ieral 1o close a matter afier either a threshold inquiry under section 591(d) or a preli ey
‘estiation under section 592. if the Attorney General determined there were “nop rcasu::i?
,s'round§ to believe that the subject acted™ with criminal intent and “no reasonable ibili .
further investigation would develop such evidence.” H.R. Conf. Ren. Na. 101_<,}:° ssibility that
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