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CONCERNING
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ON THE
HOURS OF SERVICE FOR COMMERCIAL DRIVERS

I. BACKGROUND

Congress created the Department of Transportation (DOT) in 1966, and transferred
responsibility for regulating motor carrier safety from the Interstate Commerce
Commission to DOT. The Department pf Transportation is charged with ensuring the
development, coordination, and preservation of the transportation system in the United
States. The Federal Highway Administration (FHWA), one of DOT’s modal
administrations, has been delegated numerous duties involving regulation of motor
carriers, including the promotion of safe, adequate, economical, and efficient motor
carrier transportation.

FHWA has been considering possible modifications to its regulations which govern hours
of service (HOS) for drivers of commercial motor vehicles (CMVs). The current HOS
regulations had their origins in a set of motor carrier safety regulations issued in 1939 by
the Interstate Commerce Commission (ICC). Those regulations sought to assure that
motor carriers and their drivers operate safely by limiting the hours of service of drivers
for interstate motor carriers. They prescribed that no driver should drive for more than
10 hoursin any period of 24 consecutive hours unless the driver was off-duty for 8
consecutive hours immediately following the 10 hours of driving. Drivers were limited
to 60 hours of on-duty time in any week, defined as 169 consecutive hours, or, for motor
carriers that operated every day of the week, 70 hours in any period of 192 consecutive
hours. Some exceptions were provided, such as for driver salesmen employed by private
motor carriers of property and farmers of certain agricultural commodities. These
regulations were developed in considerable part through ICC hearings, examination of
states’ rules, input from carriers and drivers, and negotiation among affected interests,
and were not based upon scien tific studies.

The current HOS regulations have changed little since their initial promulgation by the
ICC, even as increased roadway traffic, a larger commercial vehicle sector, transportation
deregulation, and many other economic, regulatory, and social factors have changed
driving conditions. The trucking industry is no longer asingle “industry” but rather it is
many industries with diverse needs due to the numbers of types of vehicles driven,
cargoes hauled, delivery systems, duties and compensation arrangements, and labor-
management practices. It should also be noted that some parts of the industry have
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changed substantially in recent decades, with “just-in-time” delivery and night driving
becoming major factors. Many groups now believe that operations based on the current
HOS regulations can lead to dangerous practices and even promote driver fatigue,
especially when combined with an enforcement system that relies on paper log books that
in many cases do not reflect actual driving or on-duty time. In addition, the HOS rules
are seen by many in the trucking industry as inflexible, with an approach that merits
modification in light of the dynamic, diverse nature of today’s commercial operations.

FHWA, and other agencies, has sponsored considerable research over the past 30 years
on driver aertness, fatigue, and performance, as well as other aspects of transportation
safety. However, in light of the widespread view that the HOS regulations should be
revised to reflect current conditions, FHWA took steps to begin the process of updating
and amending the rules. In 1996, FHWA issued an Advance Notice of Proposed
Rulemaking in an effort to gather all pertinent data and seek public input that would lead
to informed decisions. That notice gave rise to a large number of comments reflecting a
wide array of views. Though numerous commenters agreed that change was necessary,
they differed in their views as to the seriousness of the problem and the amount of
changes that were warranted. Following the ANPR, the controversy continued to
escalate. Even more recently, there has been extensive press coverage regarding the
number of truck crashes, and there is now discussion among some in Congress to move
the Office of Motor Carriers from FHWA to another division in DOT.

Given the ongoing controversy, and an impending Congressional deadline for revising
the HOS regulations (March 1999), FHWA retained the services of Alana Knaster and
Charles Pou, from the Mediation Consortium, to serve as conveners to provide an
independent, neutral evaluation regarding the feasibility of FHWA'’s conducting a
negotiated rulemaking or another collaborative process for developing proposed rules.
The team’ s assignment was to interview the key stakeholder groups and report back their
findings and recommendations to the Agency.

This report reflects the results of the team’s inquiry and analysis. It does not necessarily
reflect FHWA's views, except where it explicitly so states.

II. THE CONVENING PROCESS IN A NEGOTIATED RULEMAKING
Negotiated Rulemaking Generally. Negotiated rulemaking is a process in which

representatives of the interests that would be substantially affected by a rule, including
the agency responsible for issuing the rule, negotiate in good faith to reach a consensus
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on aproposed rule.” The representatives who serve as members of a Negotiated
Rulemaking Advisory Committee determine what vital information or data is necessary
for them to make a reasoned decision, develop an approach for acquiring that requisite
information (including establishing technical workgroups), consider that information,
examine the scientific, legal and policy issues involved in the regulation, and seek a
consensus recommendation to the agency. As part of the consensus, each private interest
agrees to support the recommendation and resulting rule to the extent that it reflects the
agreement, and the agency agrees to use the recommendation as the basis of its action.

Several things are implicit in this description that merit emphasis: First, a senior
representative of the agency is a full participant in the give-and-take and deliberations of
the negotiated rulemaking committee. Second, the committee makes its decision by
consensus, which is defined by the Negotiated Rulemaking Act as the “unanimous
concurrence among the interests represented on a negotiated rulemaking committee.” 2
Each participating interest thus has a veto over the decision. This process has proven
successful in developing agreements in many highly polarized situations and has enabled
parties to address the most effective or efficient way of solving a regulatory controversy.
Next, the agency agrees to use the consensus as the basis of a proposed rule, which
necessarily means that the agency will follow the traditional process of publishing the
proposa as a Notice of Proposed Rulemaking and receiving comments on the proposal,
before issuing a final rule. As a matter of administrative law, the agency will also be
required to modify the proposed rule in response to significant, meritorious comments.3
Finally, the consensus of the committee is a recommendation to the agency. The agency
alone retains the authority to issue the rule and may modify the proposal in response to
comments.  Since representatives of the affected interests actually share in the making of
the regulatory decision, the resulting consensus is far more than merely a
recommendation — especially since the agency itself endorses it during the course of the
deliberations.

‘The process is described in the Negotiated Rulemaking Act, 5 U.S.C. 5 561 et seq.

The definition continues that the committee may agree to define such term to mean a generd
but not unanimous concurrence; or agree upon another specified definition. 5 U.S.C.
8 562(2).

3

As a practical matter, this requirement means that the negotiated rulemaking committee
needs to consider seriously what adverse comments might be submitted in response to the
publication of its recommended rule lest its work be unraveled by unanticipated objections.

3
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Convening. The first step in a possible negotiated rulemaking (known colloquially as a
“reg-neg”) is to conduct a “convening” assessment. The convener who may be a neutral
or someone assigned by the agency, identifies and interviews the interests that would be
substantially affected by the proposed rule and individuals or organizations that might
represent those interests. 4 The convener, based upon the interviews, identifies the issues
of concern that would need to be addressed in the negotiated rulemaking, and determines
whether “the establishment of a negotiated rulemaking committee is feasible and
appropriate in the particular rulemaking. 15

The Negotiated Rulemaking Act6 sets out some criteria for an agency to consider in
deciding whether a particular rule could be developed using a negotiated rulemaking
process. These factors include whether: (1) there is a need for the rule; (2) there are a
limited number of identifiable interests significantly impacted by the rule; (3) a
committee can be created with balanced representation who can represent the identified
interests and can negotiate in good faith; (4) consensus on the issues appears likely; (5)
the reg neg will not unduly delay the issuance of the rule; (6) the agency has resources
and is willing to assist the Negotiated Rulemaking Committee; and (7) the agency, within
the constraints of the law, will use the committee’ s consensus as the basis of the rule for
notice-and-comment.

Notice of Intent. [f, after the convening, the agency decides to go forward with a
negotiated rulemaking, it publishes a Notice of Intent in the Federal Register, and other
publications likely to be read by those interested in the subject matter, announcing its
intention to conduct a reg-neg, describing the subjects and scope of the rule to be
developed, and listing the people or interests that will be on the committee.7 The notice
also solicits comments on the decision to use negotiated rulemaking to develop the rule,
and it invites anyone who believes he/she will be substantially affected by the rule but
who is not adequately represented on the committee to apply for membership on it* The
notice serves the purpose of ensuring that no important interests are overlooked, and that

4

Since areg neg islargely a democratic exercise, the affected interests generally choose their
own representatives on the committee.

55 U.S.C. 6 563(b)(1)(B).
65 U.S.C. 6 563.
75 U.S.C. 6 564(a).

'5 U.S.C. 9 564(b).
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everyone understands that the decision on the rule will, at least initially, be made in the
committee, so that if anyone is interested, they need to come forward. Following the
Notice of Intent, a committee is established and the actual negotiations begin.

IIl. APPROACH UTILIZED BY THE CONVENING TEAM

The convening team met initially with FHWA staff members to obtain background
information pertaining to the HOS regulation and potential issues that would need to be
addressed. FHWA provided the team with an initial list of persons to contact. The
conveners then began interviewing people on the list. The interview questions were
designed to obtain input on the following:

. views on which issues ought to be addressed in an HOS regulation

. other interests or individuals who would be important to include in
deliberations

. which of the issues identified are likely to be amenable to resolution

through consensual negotiations

. key stakeholder’s interest in pursuing a negotiated rulemaking or other
collaborative process

. whether all the key interests and viewpoints can be appropriately
represented in a reg-neg process and if so, who could best represent those
interests

a process options and process design elements

The team'’s interviews also served to explain negotiated rulemaking to potentially
interested persons. While some people were familiar with the negotiated rulemaking
process, others found the explanation helpful in better understanding how numerous
interests can be represented on an advisory committee and how a consensus package of
recommendations is developed.

After the first round of interviews, the conveners contacted additional stakeholders
recommended both by FHWA staff and the parties interviewed thus far. Parties
interviewed included representatives of the following interest groups:

1 Commercia vehicle industry (major truck and bus trade associations, sectors
within the industry, state associations, and owner operators)

5
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2. Drivers

3. Unions

4. Shippers and Other Customer Groups

5. Victims and Victim Advocacy Groups

6. Highway Safety Advocacy Groups

7. Insurance Companies

8. Enforcement Community (national associations and state officials)
9. FHWA and DOT Staff

10. Fatigue and Sleep Research Community

The interviews were conducted in person and by telephone. (See Appendix for alist of
persons contacted.) Since the conveners informed the parties that comments provided
during the interviews would be kept confidential, this report does not link issues with
individuals or organizations who have expressed a particular opinion. The report
contains a synthesis of the comments and analysis of the information and data gathered
during the convening process. The report is designed to assist FHWA in making its
decision as to whether or not to empane a negotiated rulemaking committee or undertake
some other consensus process on HOS revision.

IV. FINDINGS: SUBSTANTIVE AND PROCEDURAL ISSUES RAISED BY STAKEHOLDERS

Each potential participant was asked to describe what issues would need to be addressed
in a negotiated rulemaking on hours of service for drivers from the perspective of their
organization or stakeholder group. They were also asked to discuss their views on the
appropriateness of a negotiated rulemaking process for the HOS regulation, including
advantages and potential problems in undertaking such a proceeding.

Several preliminary comments are in order. First, the current regulations have been in
effect for over sixty years and many individuas fear the unknowns that change might
bring, even though they strongly recognize and urge change. Organizational and personal
sparring dominate much of the public interaction among the stakeholder groups. Intense
scrutiny by Congress and the media regarding the need for overhauling the regulations,

6
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and the recent FHWA Inspector General’s report, merely add to the conundrum. Not
surprisingly, as the “new kids on the block”, the conveners were greeted with warnings
about the intransigence of opposing interest groups. In response to the conveners
guestion, “Where do you think the other parties have flexibility?‘, with few exceptions,
parties were not optimistic about their opponents’ ability or willingness to compromise.

It was easy for the conveners to be initially misled by the negative comments of the
parties into thinking that none of the key stakeholder groups were capable of
compromising on the issues. But contrary to the stereotypical views that each group has
of one another, the conveners learned that there are a number of commonly held
assumptions that might lend themselves to productive deliberations on HOS issues. In
addition, it appears that the parties have a good understanding and appreciation of the
constraints that might limit one another’s flexibility, and that they have already given a
great deal of thought to how to strike a balance among competing interests. Everyone
involved knows that the stakes are high and recognizes the obstacles that would have to
be overcome both within organizations and among the competing interests. Even so, a
number of groups are concerned about taking the first necessary steps toward exploring
possible common ground because of a concern that the outcome could be less acceptable
than the status quo.

This section will outline some of the commonly held views expressed by the parties
contacted during the convening process. The report will then highlight divergent
positions both on substantive and procedural issues. This discussion isintended to set
the stage for the following section, which describes possible process options that FHWA
might consider for addressing changes to the current HOS regulations.

Common Assumptions

. There is a consensus among nearly all parties interviewed that steps need to be
taken to improve safety in the trucking industry for the commercial drivers and
the driving public.

. The predominant view among key stakeholders groups is that the current
regulations need to be updated to reflect changes in the industry, and the realities
of the modern national and international economy.

. Everyone acknowledges that even a moderate change in operations could have
significant economic ramifications.
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. The diversity within the trucking industry does not alow for a simple, “one size
fits all” solution. Effective enforcement of any tailored approach would pose
significant challenges.

. Truck drivers share the road with far more drivers than they did in 1937. Any
changes in vehicle deployment could impact air pollution, especially in major
metropolitan areas. And, they could increase congestion, leading to increased risk
of accidents.

. There is a significant body of valuable scientific studies on the causes of fatigue
and fatigue management that could be utilized to guide deliberations and help set

policy.

Beyond these shared assumptions, there is a wide range of opinions on what could or
should be addressed in a revised regulation and whether it would be best to proceed via
an interactive stakeholder process or atraditional rulemaking proceeding.

The discussion below sets forth specific topics suggested during the course of the
convening interviews. There is general agreement on the core issues that need to be
covered in regulating hours of service. These include:

v on-duty time

v/ driving time

v off-duty time

v/ cumulative hours/days in a work cycle

v restart provisions

¢/ notice of work assignments

v fatigue management during nighttime driving

v quality and quantity of resting environments (sleeper berths; rest stops)
v enforcement and monitoring methods

v funding for enforcement

However, there were significant differences, both within each of the interest groups and
among the parties, as to whether negotiations should be more expansive in scope. A
number of parties stated that HOS discussions should be confined to work schedules and
enforcement. Other stakeholders stressed the need to broaden HOS to encompass
concerns regarding driver lifestyles, health, and compensation, as well as conditions
facing, and demands placed upon, drivers in the workplace. Arguments for and against
broadening the scope of issues widely; they included: (1) a broad set of issues needs to be
considered or else any solution would be piecemeal and ineffective; (2) many such issues
are beyond the purview of FHWA and therefore inappropriate; and (3) discussions should
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be focused on safety and core issues only, since taking on an entire set of interrelated,
complex economic issues would be beyond the capability of a short-term negotiations
process.

The discussion below attempts to describe the arguments provided by the parties as to the
appropriateness of including or excluding a number of additional topics for consideration
in areg-neg on HOS issues.

Other potential HOS issues suggested bv the parties

Shipper demands on drivers. A number of parties suggested that unreasonable demands
placed on drivers by many shippers to deliver goods on time result in unsafe driving
practices and violations of the hours of service limits. In some instances, they said, these
situations are a consequence of the “Just in time” delivery demands that increasingly
characterize certain segments of the economy; others described long waiting times for
drivers, while products are loaded or unloaded, that subtract from the hours available for
driving. While there was agreement among several stakeholder groups that shipper
demands have an important effect on truck safety, there were strong feelings on both ends
of the spectrum as to whether these issues should be addressed in an HOS regulation by
FHWA. One side argued that this was an appropriate extension of agency authority, or
that these important issues at least merited discussion, while others believed that these
issues should be addressed outside of the HOS rulemaking.

Basis for compensation and overtime compensation. Several groups suggested that
compensating drivers by the mile and not providing overtime pay affect safety by
creating an incentive to exceed speed limits and drive beyond the hours set in the
regulations in order to cover greater distances. Their arguments for including these issues
were substantially similar to those raised regarding shipper demands. Again, those who
opposed including these issues believe that “Fair Labor Standards Act matters’ and labor-
management/contract issues could complicate negotiations and should be “ off the table”.
Exemptions/Exceptions. Parties raised the issue of exemptions to the HOS regulations in
both a substantive and procedural context. There are currently federal and state
exemptions for certain activities, e.g., agriculture and emergency repair operations. Other
sectors in the trucking industry have suggested either that (1) there is no need to change
the current rules for their operations because they have a good safety record or already
have special licensing or OSHA requirements that differentiate them from other sectors or
(2) driving is not their primary activity (e.g. building contractors, hazardous material
transport) and there need to be provisions in the regulations to accommodate these
distinctions.
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While there is some degree of sympathy expressed by other stakeholder groups for
considering exemptions and exceptions, there is sufficient controversy over how to
characterize different industry sectors and determine appropriate safety regimes, as well
as the ability of law enforcement to make such distinctions, to suggest a careful
examination of these issues would be required.

Availablerest areas. Many people concurred that having a sufficient number of rest
stops is an important factor affecting the management of fatigue. However, some parties
were concerned about including these issues in any HOS negotiations because it would
require including interests, i.e. owners of truck stops, who would not have safety as their
primary interest. This could add an unnecessary complexity to the talks.

Applicability to international drivers/NAFTA constraints. Thisisa major issue to several
stakeholder groups. Although there are obvious safety implications, severa individuals
stressed a need to recognize restrictions on FHWA's legal authority to address this issue.

Safety cost/benefit analysis. All of the potential players acknowledge the need to
determine the economic ramifications of any changes to the HOS regulations. However,
severa parties have indicated that they believe the analysis needs to do more than weigh
the estimated direct costs per accident against the costs to a trucking company for making
changes. They propose that FHWA look at external costs as well, such as the cost of
traffic congestion that affects productivity of workers who cannot get to their jobs or the
cost to clean up a spill.

Process issues raised bv the parties.

As part of the interview process, parties were asked to provide their perspective on the
appropriateness of utilizing a collaborative approach, and more specifically, a negotiated
rulemaking process, for developing a revised HOS regulation. They were asked to
discuss (1) the advantages from their perspective; (2) potential problems that they might
foresee; (3) how one might make a negotiated rulemaking process on HOS more effective
given the problems they identified; and (4) their willingness to participate in a “reg-neg”.

Parties expressed strong opinions on the viability of a collaborative approach for
addressing HOS. Positions ranged as follows:

. strong support for a “negotiated rulemaking” process as an effective tool for

addressing the diversity of interests and the complex set of factors that would
have to be considered

10
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. preference for “reg-neg” or some type of collaborative process to give guidance to
FHWA, because otherwise it is likely that any rule produced without some degree
of consensus input will be challenged through political channels or will end in
protracted litigation

. preference for a traditional rulemaking because of the level of contention
surrounding HOS, and concern over the number of individuals and stakehol der
groups that might be excluded from direct participation in a negotiated
rulemaking

. strong opposition to negotiated rulemaking since reaching a consensus might
require some parties to compromise on fundamental organizational interests.

VIEWS AND ARGUMENTS FROM SUPPORTERS OF A NEGOTIATED RULEMAKING

Parties who were either proponents of “reg-neg” or preferred a collaborative approach
over traditional notice and comment had the following observations and suggestions on
what would be the necessary ingredients for a negotiated rulemaking on HOS to be
effective.

Concerns about Appropriate Representation

Industry representation. Many people discussed the difficulty of ensuring that al of the
segments within industry are adequately represented. Some of the smaller industry
groups expressed concerns about the potential dominance of the larger trucking
associations and urged the conveners to ensure that the diversity within the industry be
reflected in the conveners' recommendations on participants.

Drivers. Although organized labor is one of the most critical stakeholder groups in the
HOS arena because of its accomplishments in advocating trucker health and safety, a
number of parties also strongly advocated inclusion of the “unrepresented” driver.
However, they indicated that it might be difficult to identify appropriate driver
representatives to participate, since they might be reluctant to take strong advocacy
positions for fear of later reprisals for disagreeing with an employer’s position. Others
expressed concern about including drivers who might only speak for themselves and not a
constituency. They urged the conveners to seek out drivers who might be able to provide
an independent view but might be known to, and an acceptable spokesperson for, other
drivers because of their involvement over the years. Several thought that, if drivers were
included, the agency should compensate their time to assure that they would be regular,
effective committee members.

1
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Shippers.  Shippers were viewed by some interviewees as a critical component of any
reg-neg, since they are the customers served by the trucking industry and would be
impacted by changes in HOS. These interviewees thought that shippers scheduling
practices, delays, demands on drivers, and related activities often have a significant
impact on drivers ability to comply with HOS limits. Others felt that shippers should not
be included because their primary concern would be economics, rather than safety.

Again, the conveners were urged to suggest the appropriate balance on a committee.

Crash Victims. Some people questioned whether crash victims would be able to
participate effectively in a discussion of the complex set of HOS issues without letting
their emotions intervene. Most parties, however, saw a need for victim representation to
ensure that safety concerns do not succumb to economic considerations and to assure the
general acceptability of any agreement.

Advocacy community. There were concerns expressed about whether the advocacy
groups would be outnumbered by the economic interests at the table. There are also
resource limitations with respect to fielding negotiation teams and preparing proposals.
The importance of consensus ground rules was emphasized as a balancing factor.

Enforcement community. All interviewees thought inclusion of either the enforcers
themselves or the Commercial Vehicle Safety Alliance would be valuable for addressing
real compliance issues.

Insurance Industry. Insurance companies were considered important participants by
many because of the balancing role that they might play in the discussion. They insure
trucking operations and hence have the economic welfare of their clients in mind, but also
are strong advocates for improving safety because of the need to remain competitive and
reduce the cost of claims.

Numbers of Seats at the Table. Again, there were concerns about balancing industry’s
need to have adequate representation of each of its sectors (and groups that have special
operational needs) against having to limit the number of seats available for trucking
industry interests. This would require that representation be structured to offer
assurances that minority opinions would be reflected at the table and not be outweighed
by a large industry presence.

Background and Experience. Severa parties suggested that there ought to be a mix of
individuals on the negotiating committee that would include people with technical
expertise and “on the road experience’; persons with political experience representing
large, diverse constituencies; and individuals who might not be sophisticated on HOS or

12
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regulatory matters in general, but who can speak from the perspective of the concerned
citizen or the driving public.

Role of the Agency

Virtualy all interviewees indicated that it would be crucia for the agency to play a strong
leadership role in any reg-neg or collaborative process if negotiations were to succeed.
They also thought it would be important for the agency to signal at the outset that it was
entering the process with an open mind as to what might be appropriate solutions for
improving safety. Many went on to express doubts that FHWA is now in a position to
play this leadership role, in light of recent turbulence, personnel shifts, and political
uncertainty.

Several approaches to enhancing the agency’s ability to sponsor and participate
effectively were suggested. A significant number of parties favored having a negotiator
from the Office of the Secretary at the table along with the negotiator from FHWA.
They noted that other modal administrations in DOT are grappling with similar HOS
issues and the highway proceeding could benefit from the research that has been
conducted by the other modes and from their experience in attempting to set safety
standards. Although acknowledging that the OST personnel might not have the same
substantive knowledge as the OMC representatives, these parties saw value in including
members of the agency team who can look at the issue in a fresh manner by “thinking
outside the box”. Parties also suggested that having someone from OST or from the
highest levels at FHWA would signal that reaching a consensus on HOS issues was a top
administration priority.

Role of Science

Again, amost al of the persons we interviewed emphasized the desirability of basing
any HOS rule “on the science”. However, opinions diverged greatly as to which
scientific research, data and scientists were credible.  Some interviewees wanted to give
experts in sleep physiology a seat at the table; others opposed this, asking whether
scientists could really represent anyone other than themselves. Suggestions that emerged
included developing a process in the initial phase of the negotiated rulemaking that would
enable the negotiators to share seminal papers, developing a common base of knowledge,
and alowing for structured input from mutually agreeable scientists that might lead to
agreements on what science might underpin any new rules. Several parties stressed to
the conveners that if the negotiators could not come to some consensus on the key
scientific findings, it might not make sense to proceed further with negotiations.

13
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Protecting Proprietary Data

A few persons raised a concern that data helpful to the negotiations may be proprietary
and hence sensitive. Consequently, they felt that some information may need to
somehow be “masked” or redacted. If such precautions are taken, they believed that a
negotiated rulemaking could better address some issues and suggested this be a topic for
the negotiating committee' s organizational meeting.

Ground Rule Provisions

Consensus. A number of parties stressed the need for any negotiations to operate by
consensus, i.e., unanimity of all of the participating interests. Without a consensus rule,
they believed the proceedings could be dominated by the groups with greater resources
and available personnel. They also thought that it would be important for the agency to
be part of any consensus that emerged.

Negative publicity. A significant concern expressed by a number of stakeholder groups
was the importance of limiting the amount of negative publicity during the course of the
negotiated rulemaking, to enable the parties to focus their energies on trying to solve
problems together. They strongly advocated a ground rule that “parties may only
characterize their own position and not that of opponents with the media or outside of the
proceedings’, seeing such alimit as vital to keeping deliberations constructive.

Timing. Parties that had participated in other negotiated rulemakings strongly urged that
there be a firm deadline set for the advisory committee; otherwise they feared there may
be little incentive for some members to come to closure. While setting redlistic limits
can be an effective tool, there were different opinions as to what a realistic time limit
would be. Some stakeholders felt strongly that the process should conclude by the end
of 1999, especially in light of the already missed deadline set by Congress for issuing a
revised rule. Other reg-neg proponents felt that it would take 1 to 1 12 years to do an
adeguate job and produce a completed consensus document, as opposed to just “deal
points’.

Issues off the table. As the discussion under issues raised suggests, there is disagreement
among the parties as to the scope of issues that could be addressed. Many believed that
[imits on nighttime driving and compensation to drivers, for example, should not be
discussed; others disagreed. The conveners indicated to the parties that the scope of
issues to be discussed would have to be one of the first agenda items in a reg-neg, even
given that whether or not to include a particular issue could affect the willingness of some
parties to participate. The conveners discouraged debating this matter at this stage.

14
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VIEWS AND ARGUMENTS BY PERSONS OPPOSING A NEGOTIATED RULEMAKING
PROCEEDING

Parties that did not think reg-neg was appropriate for HOS raised a number of key points
in their discussions with the conveners that they believed should be weighed in a
recommendation to the agency and in the agency’s decision-making as to whether or not
to go forward with a reg-neg.

Number of parties is unwieldy.

Tens of thousands of comments were submitted on the last HOS rulemaking notice issued
by OMC. Severa stakeholders believed that this indicates that it would be difficult if not
impossible to develop a balanced, manageable representation scheme. Many individual
drivers, as well as sectors and chapters within major national groups and companies that
rely on commercial vehicles for carrying their goods, may all wish to represent
themselves because the ramifications of change are so significant. Indeed, although
several key interest groups indicated to the conveners that their associations have already
begun the process of developing organizational positions and setting up procedures for
obtaining member input, the conveners received calls from several members of these
interest groups who indicated that they would prefer to have their own seat at the table.

Prior efforts to reach a consensus on seemingly less controversial issues have failed.

A number of the individuals interviewed participated in a recent FHWA reg-neg on
commercial drivers licenses that did not end in a consensus. For some of the
participants, this failure to reach a consensus on what was originally viewed as an issue
appropriate for compromise, suggests that a consensus on HOS, with its far reaching
consequences, is impossible. They are especially dubious given that some parties have
widely divergent positions on potential approaches for addressing safety, and that
negative public statements have driven the interests further apart.

A negotiated rulemaking would delay the issuance of a rule.

Opponents of a negotiated rulemaking on HOS expressed concern about the delay that
might result from a reg-neg, even under a scenario in which everyone comes to the table
in good faith and with a willingness and ability to compromise. They worried that the
economic issues are so complex and the differences within industry as to what would be
acceptable changes to operations so great that a good deal of time would be consumed,
possibly with no agreement or product at the end. They said that, if there were a partial
consensus, or none, the agency might then have to begin rulemaking anew. In their
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view, even though such partial consensus might give the agency a greater understanding
of what might be acceptable, it still would take considerable added time to draft arule.

Limitations on future opposition to the rule.

One of the concerns expressed by a key interest group is that it would have to commit to
support any consensus reached. Although recognizing that it could withhold approval of
afina recommendation to the agency if the result were not acceptable to its members, it
emphasized the difficulty of being the only naysayer in such a process, especialy after
everyone has devoted considerable time and resources to the deliberations. Once they
were part of the consensus, their hands would be tied in criticizing the regulation and they
believe their ability to prevail in subsequent litigation would be compromised.

Degree of flexibility within interest groups.

One of the questions asked by the conveners pertained to the degree of flexibility that an
interest group might have entering the negotiations. Several of the key stakeholder
groups indicated that compromising in the direction of what has been publicly stated by
their opponents would be impossible, given the views and needs of their members. This,
more than any other concern identified regarding the feasibility of negotiated rulemaking,
suggests that a traditional rulemaking would be preferable in their view since they could
then focus their energies on preparing meaningful comments and hope that their input
would result in an acceptable regulation. If not, they could still exercise other options for
attempting to influence a final regulation.

V. PROCESS OPTIONS

The task of an independent, neutral convener involves integrating the information
provided by potential stakeholders with the neutral’s professional assessment of the
viability of a collaborative process. In some cases, parties might argue that the issues are
too contentious or too complex to result in a consensus. However, the experience of
numerous mediators who have successfully facilitated negotiated rulemaking proceedings
suggests that complex issues lend themselves to the creation of creative packages of
proposals. Indeed, a high level of controversy often causes the parties to take the
proceeding more seriously because the outcome may be critical to each of the interest
groups.

On the flip side, each of the parties might indicate their strong preference for a
collaborative process and signal their willingness to compromise on key issues.
Nevertheless, as the convener pieces together the input provided regarding where
flexibility may lie, the information may indicate that the parties are too far apart on
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critical path issues and there is little room for compromise unless one or more parties
changes their expectations about what would be a realistic outcome of the deliberations.

One of the most critical factors to be considered in evaluating the feasibility of a
negotiated rulemaking or other collaborative process is the ability and willingness of all
of the key stakeholder interests to send representatives. Parties may have resource
constraints that force them to decline as participants. There may be internal conflicts
within a group that would make it difficult for that party to present a unified position. Or
an interest group might feel that any compromise moving in the direction of other
interests would fundamentally violate the principles held by members or constituents.

While a convener might work with a stakeholder group to determine if it is possible to
overcome its resistance to participation, a“no” answer is not subject to professional
reinterpretation. If the naysayers represent a small segment in a given interest
community, or if they are a periphera players, then the convener might still recommend
that the agency proceed with a negotiations process. However, if there are six or seven
key interest sectors that regularly engage in the political process regarding the matter
under consideration, and one or more of those interests is not supportive of the process,
then the convener is likely to recommend against reg-neg or other collaborative process.

Feasibilitv of a Negotiated Rulemaking Pr ocess

Based upon an analysis of the background information on the history of the HOS
controversy and the input provided by the key stakeholders, the HOS convening team
does not believe that a negotiated rulemaking process would have the likelihood of
producing a consensus set of recommendationsto FHWA. The key factors leading to
this conclusion are as follows:

Manageability. Given the impact of changes in the HOS rule on many parts of the
economy, a reg-neg on this issue would present a unique management challenge. While
the conveners believe that it would be possible to compose an advisory committee with
balanced representation and adequate involvement of each of the key interest groups, it
might take several months or more for the neutrals who would facilitate the proceeding to
work with several of the mgjor associations to ensure that each of the sectors and factions
are comfortable with their team and the internal decision-making process. This
assessment is based upon calls from individual members and groups who have indicated
their concerns about whether someone else can truly represent their position.

Adequate timeframe. Several proponents of a reg-neg process have strongly indicated
that they believe the process should be completed within this calendar year or soon
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thereafter. Other stakeholder groups estimate that it would take at least a year to do an
effective job. It isthe opinion of the conveners that, given the high level of controversy,
the shorter time frame would require short circuiting of some of the initia critical stepsin
the dialogue that build the foundation for collaborating on a solution. In addition, a
negotiating committee would likely have inadequate opportunity to consider all necessary
issues, ascertain the implications for each segment of industry, reach tentative decisions
and communicate with constituencies -- all necessary elements leading to any final
consensus. Unless there is greater flexibility in the time frame for the process, the
conveners would have to recommend against proceeding.

Agency Participation. Given recent controversy about OMC leadership and the
proposals under consideration by Congress to transfer the agency, both proponents and
opponents of a reg-neg for HOS issues have expressed reservations about the ability of
FHWA to participate effectively and lead the effort. They have suggested that OST be
designated as co-lead or at least second chair to FHWA/OMC. The conveners have
conferred with a number of the members of the agency team that would participate in a
reg-neg and believe that there is an enthusiastic and dedicated staff that would be
effective. The agency has expressed its willingness to support a negotiated rulemaking
committee and has agreed to employ any resulting consensus as the basis for a notice of
proposed rulemaking. However, one of the potential lead negotiators is about to retire.
The conveners are unsure as to whether the replacement for this individual and any OST
representative would be able to get up to speed in sufficient time to manage the process
for the agency team.

Participation By All Affected Interests. Some key parties have stated that they do not
want to participate in a reg-neg on HOS at this time. They point to a number of factors,
which have been described in the previous section (on procedural issues raised during the
convening) that support this position. The conveners have worked with these groups to
discuss possible approaches for addressing these concerns, but have not been able to
alleviate their concerns.

Other Potential Collaborative Processes

While the conveners do not recommend commencing a full reg-neg, the conveners noted
that numerous persons whom we interviewed expressed support for a facilitated,
interactive process that would have several advantages: (1) enabling some mutual sharing
of information on scientific research, (2) permitting dialogue on “real world” concerns
that should be addressed in crafting realistic and implementable requirements and (3)
providing input to the agency that could result in a better informed rule, even if not
producing a full consensus.
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Several different approaches were discussed with the parties for aternatives to a reg-neg
process. Drawing upon these discussions and the experience of the conveners in other
settings, the convening team believes that some less ambitious, smaller scale process
might be very productive. These alternatives might be more acceptable to parties that
were concerned about the length of time required for a full reg-neg, without any
guarantee that there would be a consensus at the end. It also might overcome some of the
concerns of groups that were reluctant to participate in a full consensus process. One
alternative approach engages the stakeholders in a review of scientific data regarding
alertness, fatigue and safety. The second alternative involves stakeholders in the
preparation of “straw man” HOS proposals that would meet a series of specified criteria.
A detailed description of each of these aternatives is provided below.

Collaborative Scientific Issues Dialogue

In this approach, FHWA would establish an advisory committee to examine some of the
key studies, data, and analysis on fatigue and safety management in the transportation
industry. The main emphasis would be on work pertaining to the trucking industry, but
research in other modes could be considered aswell. The goal of this process would be
to reach a common understanding of which scientific findings ought to be relied upon for
the underpinnings of a highway safety regulation.

If substantial agreement on this question was reached, the committee might then move to
a second phase connecting scientific theory to practice. This discussion could focus on
fatigue prevention measures, possible regulatory schemes and other strategies for
improving driver safety.

Total numbers of individuals in the dialogue group would be more limited than for a full
reg-neg process, but there would still be adequate representation of each of the key
interests identified in the convening report. A group of 20 might be able to work
effectively. This would not, however, eliminate the involvement of other groups or
individuals, since the proceedings would be designed with specific agendas for obtaining
input from observers.

The first task of such an advisory committee would be to exchange seminal studies that
each interest believed should be reviewed and discussed by colleagues. Included in this
mix might be some of the recent research conducted by other modes in DOT or sister
agencies. Thiswould, at a minimum, establish a common base of information on the
research literature. The next task would be to agree upon a mutually acceptable group of
scientists to confer with the committee and a list of questions that the group wished to
have addressed. The format for bringing the researchers together would be to engage
them in a dialogue to identify where they have agreement on fatigue management issues,
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where there are differences of opinion, and the implications of the areas of agreement and
disagreement to setting policy on fatigue. Key questions to be addressed might include
whether competing study results were mutually exclusive or whether there were strategies
for managing fatigue that could result from marrying the recommendations that emerged
from the respective studies.

Then either FHWA could use whatever consensus emerges on critical issues to draft rules
reflecting this input, or if parties agreed that further collaboration appeared warranted,
they might agree to engage in deliberations to craft a consensus NPRM. There would be
no commitment in advance by any of the parties to move to the third phase. Participants
would also have to revisit whether and to what degree they might be bound to support
any resulting rule.

“Strawman” Approach

This alternative would be similar in structure to the science dialogue process, except that
the task of the group would be to develop regulatory proposals that would be the focus of
the dialogue among the parties. Each interest group, rather than each individual member
(e.g. industry, drivers, advocates, state enforcement officials), would come to the initial
meeting with a “straw man” HOS proposal that would meet a series of specified criteria.
The criteria would be developed in advance of the meeting with the assistance of the
neutral facilitator (i.e., pre-negotiation “shuttle diplomacy”). The committee members
would present their proposals and explain how they accomplish various safety and policy
objectives or meet other criteriathat have been set. The committee would then either
select two or three of the preferable proposals or craft a hybrid of the proposals that
emerge from the discussions. In this approach, too, either FHWA could take any general
consensus that emerges on selected issues and draft rules reflecting that collective input,
or the parties might agree to move to a second step to consider provisions in a draft HOS
NPRM.

The “strawman” approach is another mechanism for determining whether the parties in
the HOS arena could narrow their differences and engage in productive talks without
risking extensive time delays or having to commit their entire organization or interest
group to a consensus product. Unlike traditional notice and comment, in which parties
provide their reactions or counter proposals to the agency, the straw man approach would
enable the stakeholders to exchange ideas with one another. The conveners have
successfully utilized this approach in other proceedings; however the processis only
effective if the parties agree to develop “strawman” proposals that move beyond the
rhetoric that they have employed in prior public interchanges.
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One of the criteriafor a proposal is that the authors include provisions that are crafted to
address concerns that have been expressed by opposing factions. For example, parties
might be instructed to draft a proposal that they believe will be acceptable to the other
interests and then demonstrate how the proposal meets the needs of the other interest
groups.

Variations on the Science Dialogue and “ Strawman” Approaches

Several persons who were attracted to either the science discussion or “ strawvman”

process indicated that these approaches would be more attractive to their members if they
were not designed as “stand alone” processes, but were the first phase of a negotiated
rulemaking. FHWA would establish a rulemaking committee, with expansive
membership to include all of the key interests with a stake in the regulation (per the
provisions of the Negotiated Rulemaking Act.) The ground rules would establish a
consensus process, and parties would commit to support any consensus reached.
However, there would be an understanding that if the first phase of the process did not
proceed satisfactorily then the agency, with the committee members, would re-evaluate
whether or not to continue deliberations. This variation would enable the stakeholders to
move forward without having to make changes to the committee's charter or ground
rules. It would also require a greater up-front commitment by parties to work towards a
consensus, a factor which a number of parties felt to be an advantage over the “mini-
CONSEeNsus’ processes.

Traditional Notice and Comment Rulemaking

Several key stakeholder groups have indicated their preference for a traditional notice and
comment rulemaking proceeding. They believe that this approach provides them with
the best opportunity for giving their input to the agency. They also believe that this
approach provides the greatest access to all groups and individuals that might have a
stake in the outcome of a rulemaking, rather than limiting involvement to a designated
group of representative negotiators. Most important, providing comments to a proposed
rule would not limit one’ s subsequent ability to litigate an unacceptable rule or seek
legidative relief.

Stakeholders who favor either reg-neg or some form of collaborative approach have
expressed concerns about a “notice and comment” proceeding, because they believe that
the agency might be unduly influenced by groups that can devote greater resources to
preparing comments or can mobilize more commenters to dominate the proceeding.
Traditional rulemaking would also mean that FHWA would not be able to benefit from
the type of regular exchange of information and ideas that could result in an acceptable
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regulation. The consequence could be that all of the key groups will litigate the proposed
rule and there will be further delays in making changes to the HOS regulation.

Parties that would like to see a more expanded scope of issues in arevised HOS
regulation, argue that it would be more difficult for FHWA to draft a rule that
encompasses broader issues than the core HOS topics under a traditional notice and
comment rulemaking. FHWA might be better able to consider the broader scope of
issues (e.g., shipper responsibility, compensation) if they are considered in response to
the suggestions of an advisory committee in a collaborative process.

V1. RECOMMENDATIONS

The conveners recommend that FHWA establish an advisory committee to engage
in a collaborative scientific issues dialogue process.

The conveners believe that this approach has a number of advantages in light of the
reluctance of severa key stakeholder groups to participate in a full consensus process.
The predominant view among the stakeholders is that it would be extremely valuable to
participate in a structured dialogue on the HOS issues to give guidance to FHWA on what
might be acceptable solutions. We concur with this assessment. As we indicated in our
findings, there is considerable interest in trying to move forward to solve some of the
critical safety issues that characterize the U.S. trucking industry. The complexity of the
industry and in the science of fatigue management strongly suggests that the problem-
solving occur in an interactive dialogue.

The collaborative scientific issues dialogue would allow parties to try to obtain
agreement on the directions suggested by scientific research on sleep and fatigue
management -- i.e., the scientific underpinnings of an HOS rule -- rather than have them
set forth positions and then haggle over tradeoffs. In addition, it offers more potential for
the participants to “think outside the box” and thus possibly find creative solutions that
might occur in atraditional notice and comment proceeding.

A process that begins by addressing research issues is consistent with the input of the
stakeholders provided during the convening process, i.e., that scientific studies on the
causes of fatigue and fatigue management ought to guide the setting of policy. Second,
establishing a common base of knowledge and working off of common scientific or
technical assumptions is a typical and appropriate first step in a negotiated process. It
therefore makes sense, if FHWA is to utilize an alternative collaborative approach, that
the process focuses on attempting to establish common ground on the findings of the
scientific community regarding the causation and management of fatigue.
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The conveners recognize that there currently are significant disagreements among the
stakeholders regarding which studies and which findings ought to drive the formulation
of revised regulations. In a number of interviews, parties referred to what they
considered to be the “definitive” sleep study, which then coincidentally seemed to support
their position on what might be an acceptable proposal for changing the HOS regs. They
subsequently, however, talked about the complexity of the science and indicated that
there might be some value in reviewing the body of literature, bringing together experts
from a number of the transportation modes, and trying to determine what aspects in the
research should be relied upon and which should be rejected.

The interest expressed by a number of stakeholder groups in a facilitated, negotiated
scientific dialogue and the experience of the conveners utilizing this approach in other
dispute arenas, suggests that this approach should be given serious consideration by
FHWA.

The conveners recognize that a scientific dialogue is likely to be contentious because
the outcome has important ramifications. Therefore, it may not end in a consensus,
but it holds the greatest promise for engaging the opposing groups of stakeholders
in a meaningful dialogue that might narrow differences on a number of key issues.
The process of joint education, identifying mutually acceptable scientists, and designing
the format for a workshop or series of workshops in which the researchers would
systematically consider on the research findings are important first steps in overcoming
some of the current barriers among the stakeholder groups and setting a positive tone for
any future discussions.’

It may also prove true that no single theory of the cause of fatigue or no single solution
for managing fatigue should be solely relied upon. This would then suggest that a
regulatory proposal should incorporate some aspect of each type of strategy and then
establish a framework for evaluating which piece of the strategy appears to have the most
positive impact. The debate would then move off of the “battle of the experts’ to
evaluating which package of strategies will best address safety concerns and meet other
potential tests for feasibility: e.g. cost effective, consistent with operational conditions,
and enforceable.

9

See Knaster, A, “Scientific Negotiations: ADR’s Answer to the Battle of Expert Witnesses”,
The Recorder, Fall, 1994 (attached to this report).
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Additional recommendations regarding process design.

Participants

Many parties indicated the importance to them of being included on an HOS reg-neg
negotiating committee and expressed a willingness to participate. If the conveners had
recommended a reg-neg, then the conveners would likely have suggested greater breadth
of representation for each of the key interest sectors that needs to be accommodated for
the HOS issue.

For the scientific dialogue process, however, the conveners are suggesting that the
advisory committee include representatives of each of the interests that might be affected
by an HOS rule, but that the numbers of representatives for each interest be more limited.
While it is critical that the representatives on the advisory committee be diligent in
communicating and consulting with the other participants in their interest group, this
focused discussion on sleep research is more akin to atask group. It requires
participation primarily by individuals who have some familiarity with the research issues
and the scientists who are likely to be selected to work with the group, although there still
needs to be a balance of experience and expertise.

It will be critical for the larger group of representatives to be involved at various intervals
in the process. The “on the road” experience of drivers, for instance, will be important in
evaluating the validity of some of the research designs and fatigue management strategies
that have been tested.

The conveners therefore propose the following preliminary list of members for the core
advisory committee:

Agency

. A high-level FHWA representative at the Committee table supported by
appropriate technical staff a member with an enforcement background

. A representative from elsewhere in DOT, either OST or another mode familiar
with HOS issues and safety research

Industry
. ATA (2)
. NPTC (2)
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. OOIDA (1)

. Independent Truckers and Drivers Association (1)

. U.S. West or Edison Electric Institute (or similar representative of utilities with
repair/emergency duties) (1)

. American Bus Association (1)

Drivers

. Drivers reflecting different perspectives (e.g., small and large long haul

operations, LTL, local) (2)
. International Brotherhood of Teamsters (2)
Safety advocates
. CRASH (1)
. AHAS (1)
. Public Citizen (1)
Victims
. PATT (1)
Shippers
. NIT League (1)
. Food Distributors International (1)
Enforcement community
. Commercial Vehicle Safety Alliance (1)

. State transportation agencies (1)
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Insurers
. National Association of Independent Insurers (1)
. Insurance Institute for Highway Safety (1)

Suggested Ground Rules

The conveners recommend that the advisory committee operate by consensus for al its
decisions, except for housekeeping issues. Interests on the committee would commit to
representing the positions and interests of their own organization and the broader
congtituency that they represent.

All studies and research material suggested by any member should be on the table at the
beginning of the process. Theresfter, the members will decide what criteria to use to
identify and select the studies and researchers that they will use to guide them.

The committee should be facilitated and chaired by neutral dispute resolution professionds,
not by a member or by the agency. The advisory committee may subsequently decide to
select one of the researchers as chair of the science pand group that is convened.

Facilitators and their accentabilitv

Given the critical importance of having facilitators who are able and acceptable to all, we
recommend that, before proceeding with any consensus process (whatever the scope or
goals), the agency should contact all key potential participants to ascertain who they believe
would, or would not, be appropriate to facilitate the process. If these interests object to any
particular facilitator(s), the agency should act to acquire the services of persons who are
viewed by all as neutral, unbiased, and able to lead a process involving discussions of

highly contentious issues.

Recommendations regarding other options

The conveners would not recommend that FHWA proceed to conduct a traditional notice
and comment rulemaking unless the dialogue process proves unworkable. The convening
interviews have demonstrated the importance of the Agency engaging in some level of
interactive dialogue with its constituent groups, even if the processis limited in time and
scope and does not require a consensus product.

The conveners are not recommending the “ strawman” approach, because they believe that
it would be difficult for the parties to prepare proposals, at least in afirst round of proposal
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exchange, that would be more than a reaffirmation of their current public postions. The

were unable to proceed to a single text that merged some of the mutually acceptable ideas
in each of the proposas. Instead, each party insisted that their full proposal be the text that
would prevail.

This approach could also serioudy disadvantage interest groups that do not have the
resources to develop proposds, dthough they would be involved in the review and
subsequent dialogue.

As indicated at the beginning of this section, the conveners do not recommend a negotiated

strawman approach might be
workable because parties could decide whether or not to proceed after the first phase, the
conveners believe that this variation on a reg-neg process would till not address al of the
concerns that led severa key parties to conclude that a reg-neg process would be
unacceptable to their interest group.

VII. NEXT STEPS

If the agency decides to move forward with the scientific dialogue process, an immediate
next step would be to publish in the Federal Register a notice of intent to form an advisory
committee. The Negotiated Rulemaking Act provides that the agency must then alow 30
days for comments on the proposal and for applications for committee membership. This
step islikely to be an important one in this case, given the number of entities that may have
views on HOS matters and the proposa by the conveners to limit participation.

In preparation for the organizationa meeting, the agency needs to proceed with the
selection of neutral facilitators, in consultation with the proposed members. The facilitators
should begin as soon as possible to work with the agency and members to prepare a set of
draft groundrules and to identify which studies and data would be appropriate to circulate
prior to the first meeting.

At the committee’s organizational meeting, committee membership would be finalized;
organizational ground rules would be approved to define how the committee would operate
and be gtructured; and the participants would engage in a “scoping session” to develop the
specific approach that will be utilized for their proceedings.
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APPENDIX: PERSONS CONTACTED DURING CONVENING ACTIVITIES

Advocates for Highway and Auto Safety
750 First Street, NE

Suite 901

Washington, DC 20002

Gerald A. Donaldson, Ph.D.
Senior Research Director

ph: (292) 408-1711 fax: 408-1699
jdonaldson@saferoads.org

Jacqueline S. Gillan
Vice President
ph: (202) 408-1 711 fax: 408-1699

Henry M. Jasny
Genera Counsel
ph: (202) 408-1711 fax: 408-1699

AFL-CIO

Ed Wytkind

Executive Director

Transportation Trades Department
ph: (202) 628-9262

Agricultural Transport Conference

2200 Mill Road
Alexandria, VA 22314

Mike DeHaan

Fletcher Hall
ph: (703) 838-7990

Charles Whittington
Amalgamated Transit. Union
Robert Molosky

Genera Counsel
ph: (202) 537-1661



American Automobile Association
Susan Pikrallidas

Chris Plaushin

Helen Sramek

American Bakers Association
1350 | Street, NW

Suite 1290

Washington, DC 20005

Robb MacKie
ph: (202) 789-0300 fax: (202) 898- 164

American Bus Association
1100 New York Ave., N.W.
Suite 1050

Washington, DC 20005-3934

Peter Pantuso

President and Chief Executive Officer
ph: (202) 2 18-7229 fax: 842-0850
ppantuso@.buses.org

WWW. buses. org

American Insurance Association
David Snyder

American Trucking Associations
2200 Mill Road
Alexandria, VA 22314-4677

Laurie T. Baulig

Senior Vice President Policy and Regulatory Affairs
ph: (703) 838-1787 fax: 838-9126
|baulig@trucking. org
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Paul Bomgardner

Director, Hazardous Materials Policy
ph: (703) 838-1849 fax: 683-1934
Pbomgard@trucking.org

David J. Osiecki

Vice President Safety Policy
(703) 838-1853 fax: 683-1934
dosiecki@trucking. org

Associated General Contractors

Dave Lukens
ph: (202) 383-2711

Brian Deery
ph: (202) 383-2711

Biscuit and Cracker Manufacturers Association
8484 Georgia Avenue

Suite 700

Silver Spring, MD 20910

Chrigtina Blue
ph: (301) 608-1552 fax: 608-1557

California Teamsters

GerddO'Hara
ph: (916) 446-0291

Camp Dresser & McKee Inc.
2920 Inland Empire Boulevard, Suite 108
Ontario, CA 917644802

Richard W. Comellle, P.E., DEE
Vice President

ph: (909) 945-3000 fax: 945-1333
corneillerw@cdm.corn
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Capitol Bus Company
1061 South Cameron St., PO Box 3353
Harrisburg, PA 17105-3353

Jim Lodge

Supervisor of Safety and Driver Training
ph: (717) 233-7673 ext.15 fax: 233-7716
alt ph: (800) 333-8444

Commercial Vehicle Safety Alliance
5430 Grosvenor Lane, Suite 130
Bethesda, Maryland 20814

Richard Henderson

Director Government Affairs

ph: (301) 564-1623 fax: 564-0588
cvahgrdh@aol. corn

Jami K. McCdlan

Intelligent Transportation Systems (ITS) Coordinator
ph: (301) 564-1623 fax: 564-0588

cva km@,a0l. corn

Larry Stem
ph: (301) 564-1623 fax: 564-0588

CRASH

Michael Scippa

Dattco

583 South St.

New Britain, Connecticut 06051
Peter D. Worthington

Director of Sales

ph: (860) 229-4878 fax: 826- 1115
alt ph: (800) 229-4879 ext. 625
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Department of Transportation
400 T7th Street SW

Room 10428

Washington, DC 20590

Robert Clarke
Chief, Safety Division
Office of Environment, Energy and Safety

Nel Eisner
Assistant Genera Counsel for Regulation and Enforcement
ph: (202) 366-4723

Nancy McFadden
Genera Counsel for Regulation and Enforcement
ph: (202) 366-4702

Tom McSweeney

FAA

Assoc. Administrator for Regulation and Certification
ph: (202) 267-3 13 1

Distribution & LTL Carriers Conference
211 N. Union Street

Suite 102

Alexandria, VA 22314

Kevin Williams
ph: (703) 739-3 104

Edison Electric Institute

Rick Tempchin

Food Distributors International
201 Park Washington Court
Falls Church, VA 22046-4521
Kevin Burke

Vice President Gov. Relations

ph: (703) 532-9400 ext. 216 fax: 538-4673
URL :<http://nawga-ifda.org>
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William A.W. Buxton

Manager, Gov. Relations

ph: (703) 532-9400 ext. 217 fax: 538-4673
bill @fdi. or

Food Marketing Ingtitute
800 Connecticut Avenue, NW
Suite 400

Washington, DC 20006

Eric Nicoll
ph: (202) 452-8444 fax: 429-4519
enicoll@fmi. org

Government Relations Service
1100 New York Avenue, NW
Suite 580

Washington, DC 20005

Earl Eisenhart
ph: (202) 898-1050 fax: 789-4006

Great West Casualty Co.

Allen J. Johnson
Chairman, Prez, CEO
ph: (402) 494-2411

Greyhound Lines, Inc.
1001 G St., NW

Suite 400 East
Washington, DC 20001

Theodore Knappen
Government Affairs Representative
ph: (202) 638-3490 fax: 638-3516

Independent Truckers and Drivers Association

Rita Bontz

Appendix Page 6



Insurance Institute for Highway Safety
HisaBraver

International Brotherhood of Teamsters
25 Louisiana Ave. N.W.
Washington, DC 20001

Lamont Byrd
Director Safety and Health Degt.
ph: (202) 624-6960 fax: 624-8740

Fred McLuckie
L egislative Representative
ph: (202) 624-6960 fax. 624-8740

International Dairy Foods Association
1250 H Street, NW

Suite 900

Washington, DC 20005

Linwood Tipton
ph: (202) 737-4332 fax: 331-7820
elipton@idfa.org

International M ass Retail Association
1700 North Moore Street, Suite 2250
Arlihgton, VA 22209

Brian Axdl
ph: (703) 841-2300 fax: 841-1 184
baxell@imra._org

Krueger Ergonomics Consultants
4105 Komes Court
Alexandria, VA 22306-1252

Gerdd P. Krueger, PhD., CPE
ph: (703) 768-3421
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Lancer Insurance Co.

Jack Burrett
ph: (410) 987-1803

Motor Freight Carriers Association
Steve Campbell
National Association of Governors Highway Safety Representatives

BarbaraHarsha
ph: (202) 789-0942

National Association of Independent Insurers

Gerdd Bell
ph: (847) 297-7800

National Federation of Independent Businessmen
Thomas Sullivan
National Industrial Transportation League

Edward H. Radtatter
Director of Policy

National Private Truck Council
66 Canal Center Plaza Suite 600
Alexandria, VA 22314

John A. McQuaid

President and CEO

ph: (703) 683-1300 fax: 683-1217
Jm York

Director, Safety Programs

ph: (703) 683-1300 fax: 683-1217
National Propane Gas Association

Philip squair
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National Rural Electric Cooperative Association
Jonathan Glazier

National Tank Truck Carriers
2200 Mill Road
Alexandria, VA 22314

Cliff Harvison
ph: (703) 838-1960

New Mexico Motor Carrier Association
Robert Clover

Parents Against Tired Truckers
Daphne | zer

Russ Swift

Peter Pan Bus Lines, Inc.
1776 Main Street

PO Box 1776

Springfield, MA 01102-1776

Christopher M. Crean, CDS

Director of Safety

ph: (413) 781-2900 ext. 432 fax: 732-4633
cell: (413) 2370 2681

WwWw. peterpan-bus.com

Public Citizen

Joan Claybrook
ph: (202) 588-7702
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Snack Food Association
Alexandria, VA 22314
Jim McCarthy

ph: (703) 836-4500 fax: 836-8262
jmccarthv@sfa.org

Towing & Recovery Association
Harriet Cooley
Transit Workers Union

Roger Tauss
Genera Counsel
ph: (202) 638-6154

Truckload Carriers Association
2200 Mill Road
Alexandria, VA 22314

Laura Batts
ph: (703) 838-1950

United M otorcoach Association
113 South West Street, 4th Floor
Alexandria, VA 22314-2824

Norman Littler

Vice President, Government Affairs
ph:(703) 838-2929 fax: 838-2950
alt ph: (800) 424-8262
http://www.uma.org

Victor Parra

Chief Executive Officer

ph:(703) 838-2929 fax: 838-2950
alt ph: (800) 424-8262
http://www.uma.org
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Stephen G. Sprague

Chief Operating Officer

ph:(703) 838-2929 fax: 838-2950
alt ph: (800) 424-8262

http: //www . uma. org

U.S. West, Inc

Christopher Plott

University of Pennsylvania Health System
1013 Blockley Hall

423 Guardian Drive

Philadelphia, PA 19104-6021

David F. Dinges, PhD
ph: (215) 898-9949
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By ALANA S. KNASTER

cientific  negotiations,”  the,
joint use of neurt panels of
technical experts on behalf of
all parties in a dispute, is anin-
novative approach for resglv-
ing complex technical issues in
settlement of environmental

litigation. Seientific expertise
focuses on determining the best means of solving
a problem rather than discrediting the position of
apponents.

These muiually acceptable panels of experts
do not replace the expen witness in environmen-
tal case management, but may be effectively used
as a collaborative aspect or phase of an overall set-
tlement strategy The expens are given carefully
defined problems to solve with the objective of
reaching a consensus of unaninity among them-
selves on their findings or recornmendations. Each
srep of the process ii carefully pegoliued and
agreed upon to ensure that the outcome of the
panel deliberations will be acceptable to all of the
parties.

The collaborative approach of scientific negot-
ations & in sharp contrst to the many years of
hostile and conflicting expert testimony before
governtnental agencies and the courts that often
characterizes environmental dispites. In conven-
tional approaches to litigation, whenever one par-
ty perceives it is losing the information battle, they
shift gears and bring on a new team of scientists to
challenge the data and conclusions of opposing
experts. While the batde rages on, the cost of ad-
dressing any problems that need to be solved or
providing requisite mitigation increases. While
one side might ultimately prevail in having its assessment of
potential impacts acuap(:d. interim, incremental measures
that might benefit sire neighbors or critical natural resources
are overlooked.

FROM CASE STUDY TO TREND
The first scientific negotiations weng convened as pan of
the resolution of a dispute over potential effects of oll-share
ai} drilling. Neither the ¢dmmescial fishermen. who claimed

Alana S. Knulér? cochair of he JAMS-Endiqula Environm;n_fa—l
Dispule Forum, Is president of The Mediation Inslitule and & faculty
member at tha Papperdine University Instiute for Dispute Resolution.

PAGE O1

Scientific

ADR’s answer to the

that the acoustic airguns utilized in geophysical surveying
were lethal co fish, nor the oil industry, which claimed that
low-frequency sound waves could not be harming fish, could
produce actual research data or concrete evidence to support
their positions. instead of continuing what was obviously be-
coming a futile war of the experts, the parties decided to re-
tain an environmental mediator.

The mediator recommended that the paries establish a
process for joint selection of experts to design and overssce
approprisle studies. Had any one industry conducted the re-
search study on #ts own, the results would have been ques-
\ioned no matter how pristine the science, (See Cormick and
Knasier, “ Oil and Fishing Industries Negotiate: Mediation and
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ittie of expert witnesses

Sclentlfic Issues,” Environment, December 1986). The process

that emesged served as the prowtype for comparable sclentif-
ic negotiations In other disputes and technical areas:

* An unprecedented agreement reached by the Seatle-

Tacoma Internarional Airport Nolse Medlation Commitiee (s
expecled to reduce airerafl nolse al ledst 50 petcent by the yoar
2001. Commiciee rnembers, who included represenuatives of
the airpart, FAA, airlines, pilots assoclation and municipali-
ties bordering the airport, accepled the recommendations on a
package of nolse reduction measures prepared by a jointly se-
lected technical leam. These included nighltime limitations on
notster aircyaft, an allocation for sach airiine of noise that uxll
decrease ower time, and a sate-of-the-art flight-track monitor-

- nologies for cleanup of contaminated

ENVIRONMENTAL

PAGE

ALFREC GESCHEIOT / THE IMAGE BANK

-ing system to ensure compliance,

= A pangl of geologists and bydrologists,
brought togetber by appellanty and intervenors
in a challenge of a national forest management
plan, developed a set of long-range recommen-
dations for watershed eualualior and protecrion.
In response jo the cumulative assessment re-
quirements of NEPA, the panel's consensus pro-
posals addressed thresbalds of concern for activ-
ities in the watersbod, mitigarion measures, and
the riming of placing restrictions on recreational
access, private development, grazring and timber
barvesting in and adjacent to the forest. The pan-
ol's ecommendations were incorporated into a
final setlement document approved by a 19-
member negoriating group ibat included the For-
est Service, Sierra Club, California T!mbcrAsso
ciation, Calffornta Catilemen's Association and
tha Four-Wheel-Drive Vebicle Associatior.

= In a recent land use dispute in California,
the parties deadlocked over developmant im-

respeciive sets of experts, the parties agreed (o a
Joint propertyappraisal process thas would pro-

decline in property value from the proposed pro-

mutually acesptable registered appraisar, the de-
veloper qgreed to pay eny bomepwner the differ.
ential between the fatr market value of their
bome and the re-appraised (by the same ap-
praisal firm and using tbe same Mbodology)
jt'algtmm %lyfafg'nmlhr bo.. - Mool

Although  each interest contacted the me&a
tor in an attempr 1o slightly modify certain para-
maters (n the appraisal with suggestions that per-
baps anotber round of appratsels would improve the out-

. come, the medialor convinced each side thar when viewed as

a package of appraisals, ratber than for their individual mer-
its, the appraiser's work product was balanced. A final agree-
ment was thereby signed by all the parties.

The use of scientific negotiations has been applied tO nu-
merous other envi ayaE and public policy controversies
risk assessments for proposed  industrial fadliies welatks
regeneration and mitigation; habitat impacts from lvestock
grazing and other agricultural practices; and attemative tech-
property In each casg,
the pend recommendations  have been accepted by the par-
ties, because the neurdity of the process hes been main-

LAW
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pacts. Rather than continusg the debate by their -

vide some guarantees o bomeowners against a -

Jecs. Based upan the bome velug appratsal of a -
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tained from beginning CO end.

STEPS TOWARD A PROOESS

1Wle it was immnt to ider'nify high-caliber CJC~~S for
¢;\~h of these expert pan& the pOCESS employed in their SC-
Ic&n and in the definition of the scope of work was proba-
111~ I~~YR critical to the success in each case. Moreover, the
lwdhtors retained by the partlcs 10 assist in rhcir negotiations
p~~yed an integral role in advising and guiding the process:

The convening of neutral pan& of lechnical e~pens en-
taib a number of discrete steps ttut are ncccssary L0 guann-
ICC rhe neutrality and hence acceptability of the outcome to
11 uf the negotiating interests. The process is managed as a
rr&iztion within a mediation. The medi;rtor guides the par-
lies toward a co~nsus on each mttcr and for each step.
ll~is may require separate interest caucus deliberations. shur-
il Jiplomaqg and other techniques for breaking an impasse.

Step X. bhgofintivh bJtb& scope of curb for rho exp pan-
-/, includirrg spscific guarrions 10 be acidmwd and Ibe se-
,plwcl3 for -5u.=ting fbem. Far example, the first round of
(ILIcstions presented to the off-shore oil expert panel wa.5 not
htnv to conduct the study. but whether. based upon the pzn-
<I'$ kndwledge of acoustics, population dynamics. and marine
Jrlittgl  ph&oloSy, rhcre was a likelihood that any impacts
could CUXDIC If the answer was yes, then rhe panel prl9 to pro-
c-xi to ~~UTIC their recommendations on a study design.

Step 2. fden@cation oftbe d&as Of a%prwtirs or lecbnicol
~-nmiu~t sekllun of ex,psrtpnel membw5. 1D some cues,
p:~clies agree to criteria pcrtnining 10 years of experience,
of studies published, and instit#tional afftliation. In
other situations. the parties may be seeking s&r&s with
very specific areas of expertise — invertebbte behavior as op-
posXl to marirw: biology; or the &it&a sel perclins to hrnil-
iri,ty with the type of facility or project planned.

if the ‘WUC is the safety of a waste incinewx, the prtks
-nsy Sseek experts who have design& thcg or similar indus-
Iri:d facilities, as opposed to individuals with more generic in-
dus-~rial safety credentials. Wbzt is important is that the parties
retch a cunScncus on the criteria.

~NEEI~———

bm ane i~riilotedon bebal/o/tbegmup to ascemh ~nkmsr fn
parficipurign, to t&our credenticrls and, iJan \/\/ ir s&cr-
cd, lo baudk CommunicdtiQn CWi behqof all thelrrteres~s. The
importance of the mediator interfacing with paselists was un-
derscored in recent negotiations where this rule was viobtcd.
,Onc of the parties contacted an exput to challenge some of
the findings in a draft repon that included a risk assessment
of a proposed industrial facility. When news of this unautho-
rized conlacc leaked to other interest-group representatives, A
controversy cmpted over tierher the final draft repon would
Ipe accepwble. ne issue ti ultirnrtcly resolved by having
one additional, mutually accepfable crpen review the final set
of reeommendo tiom.

Step 5. Revieu~ of candidales ty tbeprlies undselection oj
~bejlnul lixr. In conrnst to rhe selection of cxpcrts for adver-
sarial prweedings, parties often make their final selection
b@ed upon the ex.pe~ reputations as problem-solvers rather
than warriors.

Step 6. Ivegofincion of fbc contrtW War/or mtdnhg es
perts, including +c& task 10 be p$wr& the quesdoti
gammated and egxctdioru for f&e uronb+duct conlenf wuf
fonnar. In the %-TX Airpon Noise Abatement pr~~CSS, the
consulting firm was retained to prepare L ‘noise budget” as
well as 10 provide consuhation le neighbor&od groups at
public meetings designed to keep the communities informed.
A subcommittee of the mediadan committee semd as wn-
tracl managers for this 55,000 analysis.

Slep 7. Sigrmi ogmrnent by all Inrerwxs 41 rho wgotifa-
lions fable rbattbqr u@uM abide 6y the; consensus rwommen-
daliotu of rbe pane! or fecbnicaf kwm. b a recent scicntsc
negotiations process on wetlands issue& several inrerest-
grwp repnxntatives indicated their approval 06 panel mcm-
bms but did nor rake the extra step of formally agreeing to
abide by the outcom~e of the panel deliberations. When the
Panel consensus did not cornpon with rhc current position of
one of the pa&s, the rmmmendation was mjccted.

Step 8. hwI delihzratio~ UEJ chaired ly tbc rnediahx.
wirh rhe parties obsetuin*. The mediator perform.3 several
roles during a panel dclibcntion that PIP instrumenta\ in heipl’

The collaborative approach of scientific negotiations is in sharp contrast
to the conflicting expert testimony that often characterizes
environmental disputes.

Step 3. I&nIfiWlion of pofmlfut ezpeHp,ane/ members, ei-
rbvr qwxf@z ituilwdua& or @u, who haw both the appgMa/e
,;;.qwdse atui whom fbepmies fxligw can set aride orljt btos or
LwJlicf of interest btved upon prior tuorh conducfed for uny of
I~ rrgoflating Inleresl g~~pc. This was especially difftculr for
aic bcletiion of cumulative watershed expew because lhe most
rgwcted scientirs were already retained as consultants for
;z+hc groups at rhc negoliaGons table. However, the panics
Ik*liztied that in \hc panel setting, Lhese scienlisrs would not
rglrent any given position, bur rather would collabonle 10
(>nduce the maS| competent work product

Slep C Metfioiorconfac4 CoprogScri~ ~fl-panef wm-

ing the experts reach a CONSENSUS: 1) facilitating the pmceed-
ings by helping the panelists work thmugh the agenda; 21
helping panel mcmbcrz? generate counterproposals in the
evenl of an impa*; 3) conferring with individual panel mem-
bers ro ensure that no panelist is forced to compromise on an
important principal because she did not want to be the hold-
out on a particular decision; 4) verifying when closure has
been reached on each issue as well as on rhe package of WC-
ommendztions.

step 9- Portel nlen&ers sign the CO-WHSUT dacwneOl CAM-
fyng fbefr conlrni/mel~f to rbrirFndi*lg~ecommen~lio~.

As rhe usc of the scientific ntgotiatiom press hzs
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evolved over time. adaptations and varialigns on the basic
steps outlined above have enabled parties lo ulilize this ap-
proach for igsues that arc less technically complex or that re-
quire 3 more expeditious resolution, such a$ retalning a sin-
gle fin or consultant rather than a panel.

However, several key process elemeats — joint problem
definition and identification of potential experts, as well as
prior agreement to abide by the consultant's recommenda-
lions == have characterized the processes that have been con-
sidered a success by parﬁdpam.s. In some instances, panics
who once have utilized a science panel in their mediated ne-

Expert participants in scientific
negotiations are more challenged
by developing solutions to
problems than by trying to make
points in adversarial proceedings.

gotiations have included provisions in their sewlement agree-
ments to have the same panel reconvene or use a similar
process if new information emerges or there is a dispute dur-
ing the implementation phase that needs co be addressed.
Although differences in priorities and values may remain
and technological and economic changes may create new is-
sues, a relationship has been established that enables former
disputants to continue co ury to resolve their problems by

looking for mutually acceptable and scientfically appropriate
solutions.

THE ROLE OF THE MEDIATOR

The mediator plays a critical role throughout the cxﬁcn;

panel process in guaranteeing that the process Is protected
from undue influence by any single interest or panel mem-
ber. Contacts with potential. pancl members, contracts for
payment, meecting arrangements. as well as facilitation of the
panel deliberations are most appropriately conducted by the
mediator.

In performing. the background checks on potential ex-
pert-panel members, the mediator is entrusted by the nego-
tiators to ask questions about ¢urrent or prior work and dis-
close the answer in the event of a potential conflict of inter-
e SZ. The mediator may also help determine whether a
prospective panel member appreciates the sensitvity of such
an assignment.

For example, in convening an ocean-acoustics panel. the
negotiating group wanted panelists who had real-life expe-
rience in the public aréna, not just careers 3s researchers.
The mediator designed a questionnaire that was approved
by the parties that ascenained panel member reactions to rhe
proposed science negotiations and other consensus-like
Processes.

The mediator must guide the negotiators carefully
through each step in the design and implementation of the
process by confirming with each client group that there s
buy-m 1o what has been proposed. The mediator ean play
an invaluable service by relating prior experiences in similar
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TECHNICALLY
SOUND.

CLEARL
PRESENTED.

For over 25 years Tetra Tech has been recogoized as a
leader in eqvironmental consulting. Our staff of engineers and
scientists have defined the state-of-the-an in environmental
investigation and problem solving.

And for years Tetra Tech has brought its expertise into the
courtroom in suppon of environmental litigation. Our
consultants are trained at presenting complex technical
information in a clear, common-sense fashion.

Our approach to data collection and management is
aggressive, so all the facts are uncovered.

And we back up what we say with mplnsu:aled graphics,
designed specifically for the courtroom.

e

O ur seeviges include:

=Expert wilness leslimony *Data management

*CERCLA/SARA support *RCRA compliance

® Crounduwalcinvestigation =Risk assessment

*»Asbestos and lead management = Soil, air, water sampling

= Environmental site asssessments = Underground storage
for property transaclions tank services

Environmental Litigation Support
From

TETRA TECH

Tetra Tech
180 Howard Strecet, Suite 250

San Franciseo, CA Y4105
Ask: fur Fred Kisner at 4159741221

ENVIRQMMENTAL Law
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scientific negotiations and providing alternative options for
the parties to consider-

Each set of negotiators Will design & process that best suits
the issues under discussion and meets the needs of their in-
terest. The success Of the process will be determined by the
extent t® which the parties Feel ownership of what has ban-
spired. By far, the most crycial role of the mediator is in help-
ing clients evaluale whether the issues in dispute are appro-
priately addressed through a collaborative panel process,

The mediator might point out that once then are answers
to some of the technical questions presented, these issues
cannat be used as effectively to argue for stronger provisions
in the settlement agresment. Uncerainty has its strategic ben-
cfiw. On the other hand, the most persuasive arguments for a
panel process can be made for issues where the scientific lit-
erature is emerging or vague, for issues where parties want
know how to do something rather than whether to proceed;
or for situations where there is a general agreement upon a
set of parameters. For example. where a cost cap for a reme-
dy has been decided, what the panics are seeking is the tech-
nology that is most cost-effective.

In responseé to concerns from the parties that the panel
might propose solutions that, although creativc, are not yet
state-of-the-an, the mediator may guide the panel members in
the design of a pilot study with discrete points for reconven-
ing the panel to evaluate the pilot-study outcome.

@i;fPES Environmental, Inc.

Enginesring & Environmental Services

#..PES is a recognized leader in providing technical support and expert witness testimony

Jor environmerual dispute resolution...”
Selected Technical Support Services [néhdc:

= Expert Witness Tesimony

. Mcdiation and Arbitration Settlements
. Environmental Compliance

. Third Party Technical Review

PES has contributed to the resolution of many environmental disputesin a vatiety of forums, including
one of the largest mediation procesdings in the country for  cost allacadon of a multiple-party site in

Califomja’s Silicon Valley.

PES offers comprehensive environmental consulting and engineering services. Our professional expentise
and commitment o cost-¢ffective solutions provide clients with the confidetice and technical diversity
necessary to complete all aspects of their cnvironmental programs, including:

Soil and Groundwater Investigations
Environmental Due Diligence
Groundwater Mcdeling

Hazardous Matenals Managetment

For additional information, please contact Nick Pogoncheff or Keith 0’ Brien
Northern California: (415) 899-1600 » Souther n Califomia: (213) 580-1464
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BENEFIT6 OF THE PROCESS

The uniqueness of the process used in sclentific negotia-
tions énables parties to attract extremely qualified teams of
experts who welcome the change from battling before com-
missions and juries, Panelists have commented on their pref-
erence for developing information that would be used for
making decisionsrather than disputing them: Panel members
have been able to assist in generating creative solutions to dif-
ficult problems on behalf of all conflicting interests, Other ex-
pert participants in scientific negotiations have likewise stat-
ed that they have been more challenged by developing solo-
tions tO problems that have dragged on for years and that are
too often resolved through pelitical or judicial comprornise,
than by trying to make points as an expen witness in adver-
sarial proceedings.

Clients are well-served by the process and feel a sense of
ownership of the results, because they have been directly in-
volved in their development They are able to use the best
possible information and take advantage of the best avail-
able expertise in the field in resolving theis dispute. More-
over, although differenges in priorities and values may re-
main, a relationship has been established that enables a for-
mer disputant 1 continue efforts to resolve problems by
Jooking for mutually accepuble and scientfically appropri-
ate solutions, B

. Multimedia Presenmations

» Lidgarion Consultation

. Te¢hnical Mediation Panels
» Cost Allocation

Engineering Secvices

Compbance Audits and Perrutting
Stormwater Management

Site Remediadon

THE RECORDER . AUTUMN 1994



