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I.
INTRODUCTION

Lead-based paint issues affect virtually every military installation.  Within the last several years, lead-based paint (LBP) has received a great deal of attention within the Department of Defense (DoD), with significant changes in 1999 and 2001 to several regulations governing LBP and LBP hazards in residential housing.  Consequently, this article is intended to provide the major statutory and regulatory requirements as well as some DoD and service-specific policies to assist DoD attorneys with addressing LBP issues in military family housing (MFH).  The intent is to consolidate the main requirements into one document that will serve as a useful reference.  The primary statutes and regulations focus on housing because lead poses the most danger to children; hence, this article focuses on housing and does not cover non-residential structures.

As the focus of this article is on LBP requirements and policies, the background in Part II, which explains health risks and relevant statutes governing lead, will be brief.  Part III provides an overview of LBP legislation and implementing regulations, with detailed coverage of the important regulatory developments since 1999.  This part also defines key terms and LBP activities.  Part IV highlights LBP issues in the historic building context.  Part V addresses applicability of the main regulations to three types of transactions involving DoD MFH:  occupancy of MFH, the transfer/sale of DoD residential property, and privatization of DoD residential property.  This section also highlights Air Force efforts to develop LBP policy and guidance.

II.
Background

From 1900 through the 1940’s, lead was a primary ingredient in many oil-based house paints.
  Lead-based paint has been used on all types of surfaces, but was used more often on exterior surfaces than on interior surfaces, and more frequently on trim, windows, and doors than on walls and ceilings.”
  

After 1940, lead-free latex paints became popular, resulting in decreased use of LBPs through the 1950’s and 1960’s.
  Thus, the use of LBP in housing was highest prior to 1960.
  

In 1978, the United States Consumer Product Safety Commission (CPSC) completely banned LBPs from residential use.
  The LBP applied many years ago, however, remains potentially hazardous because lead does not decompose.

The sources of lead in the environment are numerous, including “leaded gasoline, lead in pipes and plumbing fixtures, lead from industrial emissions, lead-soldered cans, leaded crystal, and some improperly fired pottery with lead-based glaze.”
  Other sources of lead poisoning are related to hobbies (making stained-glass windows), work (recycling or making automobile batteries), drinking water (lead pipes, solder, brass fixtures, and valves), and home health remedies (arzacon and greta, which are used for upset stomach or indigestion; pay-loo-ah, which is used for rash or fever).

While the removal of lead from sources (e.g., gasoline and food canning) has reduced population blood lead levels by more than 80 percent, nearly one million children have excessive blood lead levels.
  The three major sources of lead exposure to children are LBP, lead-contaminated soil and dust, and drinking water.
  Of these three sources, the most common way young children become lead poisoned is through exposure to lead in dust
 from LBP in housing.
  

Approximately 75% of the nation’s housing stock built before 1978 contains some LBP.
  This paint poses little risk when it is properly maintained and managed.
  It becomes a hazard, however, when it flakes and/or contaminates soil or dust.
  Children, in particular, are susceptible to lead poisoning through inhalation of lead dust, ingestion of dust by putting a hand or other object covered with lead dust in their mouths; or eating paint chips or soil containing lead.
  For adults, the major source of lead exposure is from maintenance, renovation, abatement work, and corrosion control of items coated with LBP.
 

Once in the body, lead can cause serious adverse health effects.  In adults, lead can cause reproductive problems, high blood pressure, digestive problems, nerve disorders, memory and concentration problems, and muscle and joint pain.
  Children are at greater risk than adults because their brains and nervous systems are more sensitive, and their bodies absorb more lead.
  Adverse effects to children include damage to the brain and nervous system, behavior and learning problems (e.g., hyperactivity), slowed growth, hearing problems, and headaches.

III.  Legislative and Regulatory Overview

A.  The Overlapping Regulation of LeadThe Overlapping Regulation of Lead The Overlapping Regulation of Lead
Congress reacted to the dangers of lead by creating an overlapping regulatory scheme.  While the primary statute addressing LBP is the Toxic Substances Control Act (TSCA),
 other statutes also regulate lead.  For example, lead is a criteria pollutant under the Clean Air Act;
 a hazardous substance under the Comprehensive Environmental Response, Compensation and Liability Act of 1980;
 and a substance with reportable quantities under the Emergency Planning and Community Right-to-Know Act.
  It is also a hazardous waste under the Resource Conservation and Recovery Act.
  While there are several statutes that address lead, this article focuses on those that relate to LBP requirements for residential housing.

As will be seen, LBP legislation generally assigns LBP regulation to the U.S. Environmental Protection Agency (EPA) and the Department of Housing and Urban Development (HUD).  HUD provides requirements concerning the activities that are required in target housing
 (e.g., inspection and abatement); EPA defines the lead levels that constitute a LBP hazard and specifies how LBP activities are to be conducted (e.g., by properly trained individuals); and HUD and EPA jointly develop requirements governing the disclosure of LBP and/or LBP hazards.

Currently, the main statutory requirements concerning LBP are in three locations:  (1) the Lead-Based Paint Poisoning Prevention Act (LPPPA) in Chapter 63 of Title 42, United States Code (42 U.S.C. § 4821 et seq.); (2) subchapter IV of TSCA (15 U.S.C. §§ 2681 – 2692); and (3) Chapter 63A of Title 42, United States Code.  Chapter 63A contains those provisions of the Residential Lead-Based Paint Hazard Reduction Act (RLBPHRA) that were not incorporated into the LPPPA or added to TSCA.
  The development of federal LBP laws are summarized in the following chronology.

1.  Passage of the Lead-Based Paint Poisoning Prevention Act (LPPPA)

In 1971, Congress first addressed residential LBP with the Lead-Based Paint Poisoning Prevention Act (LPPPA).
  In this Act, Congress banned the use of LBP in residential structures constructed or rehabilitated by the federal government.
  Amendments in 1973, 1976, 1978 and 1988 added various requirements applicable to federally assisted
 and federally owned housing.
 

2.  Passage of the Residential Lead-Based Paint Hazard Reduction Act (RLBPHRA or Title X)

In 1992, Congress passed the Residential Lead-Based Paint Hazard Reduction Act (RLBPHRA).  The RLBPHRA is Title X of the Housing and Community Development Act of 1992, 42 U.S.C. § 4851 et seq., and is often referred to as “Title X.”  As previously indicated, various provisions of Title X were incorporated into the LPPPA and TSCA.  Those remaining are codified in Title 42 of the United States Code, Chapter 63A. 

Title X significantly changed the LBP requirements for housing.
  These requirements apply to target housing, which means 

any housing constructed prior to 1978, excluding two types of housing:  (1) housing for the elderly or persons with disabilities, unless a child who is less than six years of age resides or is expected to reside
 in such housing; and (2) any zero-bedroom dwelling.

One of the underlying principles of Title X was shifting the focus of public and private sector decision makers from the mere presence of LBP to the presence of LBP hazards.
  The term “LBP hazard” encompasses LBP and all residential lead-containing dusts and soils -- regardless of the source of the lead -- which, due to their condition and location, would adversely affect human health.

a.   Inspection Requirements

Title X amended the LPPPA and TSCA.  The LPPPA was amended to require the HUD Secretary (Secretary) to establish procedures mandating an inspection for the presence of LBP prior to federally-funded renovation likely to disturb painted surfaces.
  The Secretary also was required to establish procedures mandating the inspection and abatement of LBP hazards in all federally owned target housing constructed prior to 1960, and an inspection for LBP and LBP hazards in all federally owned target housing constructed between 1960 and 1978.
  The term “federally owned housing” is defined to include residential dwellings owned or managed by a federal agency, which includes DoD.

b.  Informational Disclosure Requirements

New requirements in Title X established LBP information disclosure requirements.  Specifically, Congress required the EPA Administrator (Administrator) in consultation with the Secretary, to publish and periodically revise a lead hazard information pamphlet.
  In addition, the Administrator was required to implement regulations requiring paid renovators to provide a lead hazard information pamphlet to owners/occupants of housing to be renovated.
  The Secretary was required to establish procedures for provision of lead hazard information pamphlets to target housing purchasers and tenants.
  The provision of these latter pamphlets was to precede any contract obligation of the potential purchaser or tenant in accordance with regulations to be jointly developed by the Secretary and the Administrator.

c.  Lead Exposure Reduction

In Title X, Congress substantially amended TSCA by adding a new title to address LBP:  “Title IV – Lead Exposure Reduction.”
  In addition to the information disclosures above, the statute requires the Administrator to, inter alia,

1) Promulgate regulations governing LBP activities to ensure that individuals engaged in LBP activities are properly trained, contractors engaged in LBP activities are certified, and training programs are accredited;

2) Promulgate regulations for the renovation and remodeling of target housing, public buildings constructed before 1978, and commercial buildings;

3) Promulgate regulations that identify LBP hazards, lead-contaminated dust, and lead-contaminated soil;

4) Establish a program to certify laboratories as qualified to test substances for lead content;

d.  Waiver of Sovereign Immunity and State Programs

(1)  Waiver of Sovereign Immunity

Prior to the passage of Title X, TSCA did not have any waivers of sovereign immunity.  The new Title IV addressing LBP included a waiver of sovereign immunity specifically concerning LBP activities.  This is the only waiver of sovereign immunity within TSCA.  It requires the federal government to comply with all federal, state, interstate, and local requirements, both substantive and procedural, respecting LBP, LBP activities, and LBP hazards, to the same extent as any nongovernmental entity.
  The waiver specifically includes reasonable service charges as well as all administrative orders and punitive civil and administrative penalties and fines.
  Because of this extremely broad waiver and the wide range of state programs,
 DoD attorneys must determine the existence and applicability of a state’s LBP program when advising on LBP issues.  

(2)  State LBP Programs

States can obtain authorization to administer and enforce the EPA’s LBP regulatory requirements in two areas:  (1) the training of individuals, accreditation of training programs, and certification of contractors;
 and (2) the publication of a lead hazard information pamphlet.
  States must certify that their program is at least as protective of human health and the environment as the federal program and provides adequate enforcement.
  With one exception, states and their political subdivisions may impose more stringent requirements than those imposed in TSCA Subchapter IV.
  The exception is that states and local governments cannot establish any requirement, prohibition, or standard relating to the lead content in paints that differs from the standards in the LPPPA and its implementing regulations.

Although there are no provisions allowing states to administer and enforce HUD’s LBP disclosure requirements, HUD regulations state that nothing in its regulations “shall relieve a seller, lessor, or agent from any responsibility for compliance with State or local laws, ordinances, codes, or regulations governing notice or disclosure of known lead-based paint and/or lead-based paint hazards.”
  For the requirements concerning the evaluation and reduction LBP hazards, the final rule states, “If the requirements of this rule for a dwelling unit or residential property differ from those of the State, tribal or local government, the more protective requirement applies.”
  In sum, participants in any government housing program covered by HUD’s regulations must comply with state, tribal or local law, ordinance, code or regulations governing LBP evaluation and hazard reduction.
  If HUD determines that such state or local requirements provide for evaluation or hazard reduction in a manner providing comparable protection from LBP hazards to that provided by HUD’s regulatory requirements, then HUD may modify or waive some or all HUD requirements in a manner that will promote efficiency.
  

(3)  Relationship of Sovereign Immunity Waiver and State Programs

A major issue concerning a state’s enforcement authority is whether that state must have a program authorized by EPA in order to have the authority to enforce its state requirements against DoD.  Of course, there must first be a waiver of sovereign immunity covering the activity and entity in question.  This issue is particularly important when addressing LBP activities because the scope of LBP activities for which there is a waiver of sovereign immunity (discussed above in section III-A-2-d-(1)) is broader than the LBP activities for which a state can have an authorized program (discussed above in section III-A-2-d-(2)). 

There are two positions on the issue.  One position is that even when the waiver of sovereign immunity requires DoD to comply with state and local requirements, the state must have an authorized program in order to have enforcement authority against DoD.  The second position is that an authorized program is not a prerequisite, and the waiver of sovereign immunity is sufficient to allow a state to enforce its requirements.

The basic argument underlying this second position is that the waiver of sovereign immunity and the authorization for state programs should be read separately because the waiver of sovereign immunity does not link compliance with the state and local requirements to an authorized state program.
  Consequently, DoD must comply with state and local requirements concerning lead-based paint, lead-based paint activities, and lead-based paint hazards to the same extent as any nongovernmental entity is subject to such requirements—even if the state does not have an authorized program.  Authorization from the EPA, however, gives a state the authority to administer and enforce its requirements against DoD in lieu of the corresponding federal program.
  Without such authorization, the state can still enforce its own requirements.  The failure to comply with federal or state requirements could result in the imposition of fines or penalties since the waiver unambiguously allows such consequences.
  As DoD’s LBP guidelines for the disposal of DoD residential real property provide--

TSCA (15 U.S.C. 2688) contains a waiver of sovereign immunity for state and local laws relating to lead-based paint and lead-based paint activities.  Most states now have authorized programs under 40 CFR Part 745, Subpart Q, defining training and certification requirements for inspectors, risk assessors, and abatement contractors involved in lead-based paint activities.  Authorized programs may include standards for lead-based paint that may be more stringent than current federal regulations, the proposed TSCA 403 rule standards, or Field Guide requirements.  States may also have specific testing and disposal requirements for lead-based paint waste and debris generated during abatement and demolition activities.  Lead-based paint evaluation and abatement activities and disposal of lead-based paint debris must comply with promulgated state requirements.


The interplay between a provision authorizing state programs and the waiver of sovereign immunity requires further research and analysis.  At this time, there appear to be no legal decisions that address this issue “on point.”  Until there is certainty on this issue, installation environmental attorneys faced with a state enforcement action against DoD for LBP activities should carefully review the state’s enforcement authority and forward any questions to the appropriate MAJCOM and/or Regional Environmental Office.

B.  Regulatory Overview

As required by TSCA, both the EPA and HUD promulgated regulations covering LBP activities conducted by individuals, contractors and laboratories.  In addition, HUD promulgated regulations covering the evaluation and reduction of LBP hazards, as required by Title X.
  The key regulations are in Title 24 and Title 40 of the Code of Federal Regulations (for HUD and EPA, respectively).  The most significant additions and changes to the regulations occurred in 1996, 1998, 1999 and 2001.  

This section lists and discusses the major regulations affecting federally owned housing by the type of requirement and/or activity; the applicability of these major regulations to DoD is discussed infra in Part V.      

1.  Disclosure of LBP and LBP Hazards (Subpart A)

In 1996, the EPA and HUD jointly established regulations requiring persons selling or leasing target housing to disclose known LBP and/or LBP hazards:
  identical language was placed in the EPA and HUD regulations (40 C.F.R. Part 745, subpart F and 24 C.F.R. Part 35, subpart H, respectively).  The disclosure rules do not require sellers or landlords to test or remove LBP, and it does not invalidate leases and sales contracts.
  Before a contract for sale or lease is ratified, they do require—

a) Sellers and lessors (landlords) to provide the purchaser or lessee with the EPA, CPSC
 and HUD jointly-developed pamphlet entitled Protect Your Family From Lead in Your Home or an equivalent pamphlet that EPA has approved for use in a particular State;

b) Sellers and lessors to disclose known LBP and LBP hazards to purchasers or lessees (renters);
 

c) Sellers and lessors to provide the purchaser or lessee with relevant records or reports concerning LBP and LBP hazards in the housing;
 and

d) Sellers to give purchasers a 10-day period to conduct an inspection or risk assessment before the purchaser is obligated under a contract to purchase target housing.

While the disclosure rules generally apply to all transactions to sell or lease target housing, including subleases, they do not apply to (1) sales of target housing at foreclosure; (2) leases of target housing found to be LBP-free by a certified inspector; (3) short-term leases of 100 days or less, where no lease renewal or extension can occur; and (4) renewals of existing leases in target housing in which the lessor has previously disclosed all required information and where the lessor does not have any new information about the presence of LBP and/or LBP hazards.
 

In 1999, HUD significantly changed Part 35 (“Lead-Based Paint Poisoning Prevention in Certain Residential Structures”) of its Title 24 regulations.
  The text of the 1996 disclosure rule that was in subpart H, however, remained unchanged.  It was merely moved and redesignated as subpart A--its current location.
  The EPA regulations governing the disclosure of LBP and LBP hazards remained unchanged.

2.  Evaluation and Reduction of LBP Hazards

HUD’s 1999 final rule mentioned in the above paragraph implemented the requirements of the LPPPA, as amended by sections 1012 and 1013 of Title X.
   Since Title X provided a new, sweeping approach to addressing LBP poisoning, HUD needed to change comprehensively its LBP regulations.
  Thus, this final rule revised subparts B through G and added subparts H through R (with E and N-Q reserved).
  

Within these subparts, HUD set hazard reduction requirements more strongly emphasizing the reduction of lead in dust.
  This rule also consolidated HUD’s LBP requirements for all federal programs in one part of Title 24 of the Code of Federal Regulations while eliminating redundancy and achieving consistency among the LBP requirements for different HUD programs.
  The requirements were based on the latest knowledge of lead poisoning causation and the technologies and practices to evaluate and reduce LBP hazards.

Only four of the subparts apply to federally owned housing:  subpart A (information disclosure) discussed supra and subparts B, C, and R.    Following a definitional outline of terms that DoD attorneys should be familiar with, subparts B, C, and R are summarized immediately below.  They are more substantively discussed infra in Part V.  

a.  Definitions

The terms below are those that DoD attorneys are likely to encounter.  Their definitions are quoted from 24 C.F.R. § 35.110 (subpart B).

Abatement means any set of measures designed to permanently eliminate LBP or LBP hazards [where permanent means an expected design life of at least 20 years].  Abatement includes:

(1) The removal of LBP and dust-lead hazards, the permanent enclosure or encapsulation of LBP, the replacement of components or fixtures painted with LBP, and the removal or permanent covering of soil-lead hazards; and

(2) All preparation, cleanup, disposal, and post abatement clearance testing activities associated with such measures.

Certified means licensed or certified to perform such activities as risk assessment, LBP inspection, or abatement supervision, either by a State or Indian tribe with a LBP certification program authorized by the EPA.

Chewable surface means an interior or exterior surface painted with LBP that a young child can mouth or chew.  A chewable surface is the same as an “accessible surface” as defined in 42 U.S.C. § 4851b(2).

Deteriorated paint means any interior or exterior paint or other coating that is peeling, chipping, chalking or cracking, or any paint or coating located on an interior or exterior surface or fixture that is otherwise damaged or separated from the substrate.

Encapsulation means the application of a covering or coating that acts as a barrier between the LBP and the environment and that relies for its durability on adhesion between the encapsulant and the painted surface, and on the integrity of the existing bonds between paint layers and between the paint and the substrate.

Enclosure means the use of rigid, durable construction materials that are mechanically fastened to the substrate in order to act as a barrier between LBP and the environment.

Evaluation means a risk assessment, a lead hazard screen, a LBP inspection, paint testing, or a combination of these to determine the presence of LBP hazards or LBP.

Friction surface means an interior or exterior surface that is subject to abrasion or friction, including, but not limited to, certain window, floor, and stair surfaces.

Hazard reduction means measures designed to reduce or eliminate human exposure to LBP hazards through methods including interim controls or abatement or a combination of the two.

Impact surface means an interior or exterior surface that is subject to damage by repeated sudden force, such as certain parts of door frames.

Interim controls means a set of measures designed to reduce temporarily human exposure or likely exposure to LBP hazards.  Interim controls include, but are not limited to, repairs, painting, temporary containment, specialized cleaning, clearance, ongoing LBP maintenance activities, and the establishment and operation of management and resident education programs.

Lead-based paint means paint or other surface coatings that contain lead equal to or exceeding 1.0 milligram per square centimeter or 0.5 percent by weight or 5,000 parts per million (ppm) by weight.

Lead-based paint hazard means any condition that causes exposure to lead from dust-lead hazards,
 soil-lead hazards,
 or LBP that is deteriorated or present in chewable surfaces, friction surfaces, or impact surfaces, and that would result in adverse human health effects.

Lead-based paint inspection means a surface-by-surface investigation to determine the presence of LBP and the provision of a report explaining the results of the investigation.

Lead hazard screen means a limited risk assessment activity that involves paint testing and dust sampling and analysis as described in 40 C.F.R. 745.227(c) and soil sampling and analysis as described in 40 C.F.R. 745.227(d).

Risk assessment means:  (1) An on-site investigation to determine the existence, nature, severity, and location of LBP hazards; and (2) The provision of a report by the individual or firm conducting the risk assessment explaining the results of the investigation and options for reducing LBP hazards.

b.  HUD Subparts Applicable to DoD:  B, C, and R

In addition to subpart A (disclosure rules), which was summarized above, subparts B, C, and R are here summarized because they apply to real property transactions involving DoD residential real property.  They do not, however, apply to all DoD housing transactions, which is explained in Part V.

Subpart B contains general LBP requirements and “applies to all target housing that is federally owned and target housing receiving Federal assistance to which subparts C, D, F through M, and R of [part 35] apply, except where indicated.”
  

Subpart C applies to the sale of property owned by a federal agency other than HUD.
  For all target housing constructed prior to 1960, an evaluation (inspection and risk assessment) must be conducted before closing the sale.
  All LBP hazards must be abated; however, abatement can be completed before closing or can be carried out by the purchaser before occupancy.
  If the latter is chosen, the federal agency is responsible for assuring that abatement is accomplished.
  For all target housing constructed after 1959 and before 1978, the federal agency must conduct an evaluation.
  The results of the inspection and risk assessment must be made available to prospective purchasers.

Subpart R provides the standards and methods that apply in subparts B, C, D, and F through M for evaluation and reduction of LBP hazards.
  Notably subpart R’s designation of levels defining dust-lead hazards and soil-lead hazards has been superseded.  It was intended that the latter levels established in subpart R would be used only until EPA promulgated such standards pursuant to TSCA.
  In 2001, the EPA promulgated TSCA standards for LBP hazards, superseding those previously set by HUD in subpart R.

3.  Training, Certification, Accreditation and Work Practice Standards

In 1996, the Administrator published EPA’s final rule for the certification and training of LBP professionals.
    The rule requires the following:  

a) Individuals conducting LBP inspection, risk assessment or abatement in target housing and child-occupied facilities
 be properly trained and certified;

b) Training programs be accredited;
 and 

c) LBP activities be conducted according to effective and safe work practice standards.
  

The work practice standards do not apply to all activities that involve LBP; instead, the standards apply only to those activities that are described as an inspection, risk assessment or abatement by an individual who offers these services.
  Thus, the rule does not regulate an individual who samples paint on a cabinet to determine if the paint contains lead
 or contractors performing renovations that incidentally disturb LBP.
  The rule carves out renovations by excluding them from the definition of abatement.

4.  Pre-Renovation Requirements

As required by TSCA,
 EPA issued a final rule requiring renovators to distribute a lead hazard information pamphlet to housing owners and occupants before conducting renovations in target housing.
  This rule, which was published on June 1, 1998, ensures that owners and occupants are given information that will allow them to avoid exposure to lead-contaminated dust and LBP debris that are sometimes generated during renovations of housing with LBP.

5.  Lead Hazard Levels

In HUD’s 1999 regulations (summarized in section III-B-2 above), dust-lead hazard and soil-lead hazard definitions were based on the levels promulgated by EPA or, if EPA had not set such levels, the levels set by HUD were to be used, as stated in the following definitions:

Dust-lead hazard means surface dust that contains a dust-lead loading (area concentration of lead) at or exceeding the levels promulgated by the EPA pursuant to section 403 of the Toxic Substances Control Act or, if such levels are not in effect, the standards in § 35.1320.

Soil-lead hazard means bare soil on residential property that contains lead equal to or exceeding levels promulgated by the [EPA] pursuant to section 403 of the Toxic Substances Control Act or, if such levels are not in effect, the following levels:  400 µg/g in play areas; and 2000 µg/g in other areas with bare soil that total more than 9 square feet (0.8 square meters) per residential property.

On January 5, 2001, EPA promulgated standards for lead hazard levels, as required by Title X (TSCA § 403).
  When EPA standards became effective on March 6, 2001,
 they superseded those in HUD’s 1999 regulations.  

EPA’s hazard standard for LBP is more detailed than HUD’s definition in section III-B-2-a above, to wit:

Paint lead hazard is any of the following:


a.  Any lead-based paint on a friction surface that is subject to abrasion and where the lead dust levels on the nearest horizontal surface underneath the friction surface are equal to or greater than the dust hazard levels.


b.  Any damaged or otherwise deteriorated lead-based paint on an impact surface that is caused by impact from a related building component.


c.  Any chewable lead-based paint surface on which there is evidence of teeth marks.


d.  Any other deteriorated lead-based paint in residential buildings or child-occupied facility or on the exterior of any residential building or child-occupied facility.

For lead in dust, the following are EPA’s standards:

The dust-lead hazard standards are 40 micrograms per square foot (µg/ft2) for floors based on a weighted average of all wipe samples and 250 µg/ft2 for interior window sills based on a weighted average of all wipe samples.

The clearance standards for dust following an abatement are 40 µg/ft2 for floors, 250 µg/ft2 for interior window sills, and 400 µg/ft2 for window troughs.

Finally, the soil-lead hazard standards for bare residential soil are 400 parts per million (ppm) by weight in play areas based on the play area bare soil sample and an average of 1,200 ppm in bare soil in the remainder of the yard based on an average of all other samples collected.

In addition to applying EPA’s hazard standards to LBP activities, EPA intends its hazard standards to “serve as general guidance for other EPA programs engaged in toxic waste cleanups.”
  EPA also amended dust and soil sampling requirements and state program authorization requirements in its final rule.

6.  Standards and Accreditation Programs for Laboratories

EPA’s National Lead Laboratory Accreditation Program (NLLAP) was established as required by Title X.
  Through this accreditation program, EPA recognizes laboratories that demonstrate the ability to accurately analyze samples for lead (e.g., paint chip, dust and/or soil).
  

The requirement to use laboratories recognized by the EPA was promulgated in the August 29, 1996, rule governing training and certification.
  Specifically, paint chip, dust, and soil samples collected pursuant to the work practice standards in subpart L of the regulations must be analyzed by a laboratory recognized by EPA
 “as being capable of performing analyses for lead compounds in paint chip, dust, and soil samples.”

A state seeking authorization for a LBP compliance and enforcement program must have access to a recognized laboratory as defined in EPA regulations,
 or, alternatively, the state must implement a quality assurance program ensuring the quality of laboratory personnel and protecting the integrity of analytical data.
  Regardless of the legal requirements for entities regulated by federal or state requirements to use recognized laboratories, EPA suggests that parties responsible for LBP abatement and control activities may wish to use NLLAP laboratories “to avoid potential liability in lead poisoning cases.”

C.  Enforcement

Generally, the Administrator has authority to administer and enforce the requirements regarding disclosure of known LBP and/or LBP hazards and the training, certification, and work practice standards.
  The Secretary of HUD, however, does not have the same direct enforcement authority because the Lead-Based Paint Poisoning Prevention Act does not provide any independent enforcement provisions.
  Instead, the Secretary relies on HUD’s authority to affect the ability of an entity to receive money or participate in a HUD program in the future.

IV.  LBP and Historic Buildings

Since old houses may be designated as historic landmarks under the national Historic Preservation Act of 1966 (NHPA),
 DoD attorneys must consider whether lead-based paint activities will trigger NHPA requirements.  When a house is listed or eligible to be listed on the National Registry of Historic Buildings, any activities that may affect its exterior appearance must be coordinated with the State Historic Preservation Officer (SHPO).
  

V.  DOD and Service-Specific LBP Policies

The information in this part is grouped according to the type of real estate transaction involving housing:  (1) occupancy, (2) sale/transfer, and (3) privatization.  When relevant, child-care facilities are addressed.

A.  Occupancy of MFH

The only DoD policy relevant to the occupancy of MFH concerns the disclosure rules.  The Air Force, however, has policies that encompass broader requirements.  Both are covered below in subsections 1 and 2.  

1.  DoD Disclosure Policy

DoD does not consider its Residency Occupancy Agreements (ROAs) to be the legal equivalent of a lease, and therefore does not consider there to be any legal requirement to observe disclosure rules with regard to them.  Nonetheless, as a matter of policy, the Air Force and other DoD Components do comply with the disclosure rules with regard to ROAs.  The history behind this position is outlined below.  

In 1997, DoD issued a one-page policy memorandum requiring its Components to comply with the EPA and HUD disclosure rules in 40 C.F.R. Part 745 Subpart F and 24 C.F.R. Part 35 Subpart H.
  The memorandum states the following concerning the disclosure requirements:

These rules apply to DOD family housing built before 1978 and to their disposal by lease or sale.  Occupancy of DOD family housing by military members and their families is considered to be leasing of housing, with regard to these rules.  Disposal of housing pursuant to Base Realignment and Closure process or similar actions constitute disposal by sale.  Compliance with disclosure rules must be documented. . . . Occupants must also be issued a copy of the EPA pamphlet entitled, ‘Protect Your Family from Lead in Your Home.’

DoD’s policy could have been better worded to convey clearly its position that DoD does not consider ROAs to be the legal equivalent of a lease.  Nonetheless, DoD’s position is better stated in a subsequent dispute with the EPA.

Specifically, DoD’s position was challenged on July 28, 1998, when EPA Region VI filed an administrative complaint against the Navy for its failure to comply with the disclosure rules at Kingsville Naval Air Station, Texas.
  EPA sought $408,375 in civil penalties for sixty-six alleged violations associated with eleven ROAs.
  The administrative law judge (ALJ) found the Navy to be a “lessor” and the ROAs to be “contracts to lease” within the meaning of the Residential Lead-Based Paint Hazard Reduction Act (RLBPHRA) of 1992.

On appeal, however, the Environmental Appeals Board (EAB) reversed the ALJ’s decision and dismissed the complaint, stating that it “cannot uphold the Order based upon the Presiding Officer’s analysis, which relied on Texas law.”
  The Board stated,

While the Board does have the authority, as the Agency’s final decisionmaker in this case, to fashion through this adjudicative proceeding a legally binding interpretation of the terms “lease” and “contract to lease” under the Disclosure Rule and section 1018 of the RLBPHRA, we decline to exercise that authority here.  Fairly read, the Disclosure Rule does not bear any contemplation of ROAs – arrangements peculiar to the military establishment.  Not surprisingly then, there is, as best we can discern, no indication that the issue of ROA coverage was identified during the interagency review process that accompanied the rule’s promulgation.

The Board highlighted in a footnote DoD’s issuance of its 1997 memorandum, and quoted most of its text.
  The following statement followed the quote:

Given the serious and unquestioned health effects of lead-based paint, we would expect Navy to comply with the disclosure requirements as contemplated by this [DoD] memorandum.

2.  Current Air Force Policies

a.  Disclosure Policy

In 1996, the Air Force issued its policy concerning disclosure requirements.
  While consistent with the ultimate DoD policy, it may be interpreted as stating that the “acceptance” of MFH by qualified occupants is synonymous with “leasing.”
  The fact that the Air Force policy predates the DoD policy memorandum and the Kingsville Naval Air Station administrative case may be the reason for the choice of wording.  The Air Force Center for Environmental Excellence (AFCEE) PROACT Fact Sheet on LBP also seems to equate “acceptance” of MFH with “leasing,” 
 which likewise may be due to the fact that the fact sheet predates the Kingsville case.  The Air Force’s legal position (espoused by SAF/GCN--the Department of the Air Force General Counsel (Installations and Environmental Law)), however, is consistent with DoD’s position:  while the agreement to occupy MFH is not the legal equivalent of a lease, the Air Force complies with the disclosure requirements as a matter of DoD policy.

b.  Identification and Treatment of LBP in Facilities

In May 1993, the Air Force quickly responded to the RLBPHRA with its LBP policy and guidance.
  The policy directs Air Force installations to take actions to address LBP and LBP hazards, including the following:  identify, evaluate, control and eliminate existing LBP hazards;
 protect facility workers and occupants, especially children, from existing LBP hazards;
 prevent LBP hazards from developing;
 restrict the use of LBP;
 and identify, evaluate and remediate past LBP hazards.

The scope of the Air Force’s 1993 LBP policy is broader than the federal regulations in two ways.  First, the types of facilities covered is broader because the Air Force requires LBP in all facilities (e.g., MFH, industrial facilities, DoD schools) to be addressed rather than only LBP in target housing.  The policy requires facilities that are or may be used by young children to be given priority.
  Second, the Air Force policy encompasses facilities that were constructed prior to 1980 rather than 1978.
  The reason for these two additional years is because the Air Force assumed that stocks of LBP were not depleted until two years after the 1978 Consumer Product Safety Commission (CPSA) ban on residential use of LBPs, which did not extend to federal facilities.


The office of primary responsibility for the Air Force’s 1993 policy, the Office of the Civil Engineer, Environmental Division (HQ USAF/ILEV), plans to update the policy to incorporate regulatory and policy changes.

c.  Effect of HUD’s 1999 Regulations
 on Air Force Policies

While the Air Force may determine it should revise its 1993 LBP policy based on requirements in HUD’s 1999 regulations, this determination arguably will be a matter of policy rather than legal requirement.  The basis for this conclusion is that subparts B (general requirements and definitions) and R (methods and standards) only apply if one of the other subparts (C, D, or F through M) applies.
  None of the specific types of federal housing activity or assistance covered in subparts C, D, and F through M apply to the occupancy of MFH, meaning that subparts B and R also do not apply.  Furthermore, the discussion in HUD’s final rule regarding scope and applicability states:

Section 302 of the LPPPA [Lead-Based Paint Poisoning Prevention Act] requires HUD ‘to establish procedures to eliminate as far as practicable the hazards of lead-based paint poisoning with respect to any existing housing which may present such hazards and which is covered by an application for mortgage insurance or housing assistance payments under a program administered by the Secretary or otherwise receives more than $5,000 in project-based assistance under a Federal housing program.’  In addition, the LPPPA requires HUD to establish procedures for the inspection and reduction of lead-based paint hazards in Federally owned housing at disposition.  Accordingly, this final rule covers all target housing that:  (1) HUD is associated with; (2) receives more than $5,000 in project-based assistance under a program of an agency other than HUD; and (3) is being disposed of by the Federal government.

Consequently, HUD’s regulations do not affect Air Force activities associated with occupancy.  Of course, SAF/GCN will assist in determining what changes HQ USAF/ILEV should make to the Air Force’s current LBP policy. 

Because HUD’s 1999 regulations did not change the disclosure requirements, the DoD and Air Force disclosure policies remain unaffected. 

B.  Sale/Transfer of Military Family Housing (MFH)

DoD must comply with applicable requirements when it sells or transfers target housing.  Specifically, the disclosure rules in 40 C.F.R. Part 745 Subpart F (EPA) and 24 C.F.R. Part 35 Subpart A (HUD) must be followed because these rules are applicable to the sale or lease of federally owned target housing.
  In addition, 24 C.F.R. Part 35 Subparts B, C and R apply to the sale of federally owned target housing.

The applicability of these portions of the EPA and HUD regulations is explained in DoD’s guidance document attached to its policy memorandum.  In January 2000, DoD stated its policy for disposal of residential real property,
 and attached its Interim Final Field Guide
 containing guidelines for disposal of DoD residential real property.  The Field Guide was jointly developed by DoD and EPA, with the assistance of HUD and the General Services Administration (GSA).
  The Field Guide is for use “in the evaluation and control of [LBP] at DoD residential real property scheduled for disposition under the base realignment and closure (BRAC) program.”
  The Field Guide states DoD’s preference that abatement be made a condition of the transfer and for the service to ensure that the transferee completes abatement prior to occupancy or sale of the real property.
  

DoD policy, which is reiterated in the Field Guide, requires the following actions beyond those strictly required by law:

1) Abate soil-lead surrounding target housing;

2) Evaluate the need for interim controls, abatement, or no action for bare soil lead concentrations between 400 and 2000 ppm (excluding children’s play areas) based on the findings of the LBP inspection, risk assessment and criteria;

3) Evaluate and abate LBP hazards in structures reused as child-occupied facilities
 located on residential real property;

4) Evaluate and abate soil-lead hazards for target housing demolished and redeveloped for residential use following transfer.

In April 2003, a final joint LBP Field Guide was distributed for coordination.
  This revision incorporates EPA’s latest regulations identifying LBP hazards, lead-contaminated dust, and lead-contaminated soil.
  It also addresses comments from EPA related to its new remediation guidance addressing Superfund cleanups of lead-contaminated residential sites.  Any DoD environmental attorney involved with a LBP issue should determine whether the joint LBP Field Guide has been finalized and, if yes, determine the applicability of its requirements to a current issue.  Until the joint LBP Field Guide is issued, the December 1999 Interim Final Guide discussed above should be used along with any implementing guides, such as the ones highlighted below.

In May 2001, the Air Force Base Conversion Agency (AFBCA), which is now merged into the Air Force Real Property Agency, issued guidance for the management of LBP at Air Force BRAC installations.
  This guidance instructs that the DoD/EPA Field Guide be used as a resource on the technical details of the evaluation, inspection, risk assessment, and abatement standards of Title X.
  For those standards in the DoD/EPA Field Guide that exceed Title X requirements, the AFBCA guide specifically directs their implementation for all property transfer agreements executed after March 30, 2000.

In addition to the Air Force, the Army issued guidance for the transfer of Army real property that implements the DoD policy and Field Guide.
  The Army’s guidance applies to the transfer by sale of any Army real property; it is not limited to transfers under the BRAC program.

In its 1999 final rule, HUD stated that with regard to disposal of military property, it recognizes that there are several statutory, regulatory and policy requirements regarding the cleanup, disposal and reuse of BRAC properties.
  HUD noted that DoD uses provisions in contracts for sale and deeds to assure that LBP hazards in target housing built before 1960 will be abated prior to occupancy.
   The following was included in the final rule as an example of a typical contract or deed provision:

Purchaser agrees that purchaser will be responsible for the abatement of any lead-based paint hazards (as defined in Title X and implementing regulations) by a certified contractor in accordance with Title X and implementing regulations before the use and occupancy of such improvements as a residential dwelling (as defined in Title X).

HUD also recommends that federal agencies document compliance with this type of provision by including a contractual requirement that the purchaser submit to the agency a copy of the certified abatement report, including clearance.
  HUD’s above example of a typical contract or deed provision and recommendation that contractors be required to submit documentation to show compliance should be considered and used, as appropriately tailored, in any contract involving LBP activities.

C.  Privatization of MFH

The DoD Field Guide does not apply to leases or public/private ventures (PPV).
  Because the privatization of MFH is not an outright transfer or sale,
 the Air Force is developing a separate policy addressing LBP hazards in AF MFH approved for privatization.  This policy is undergoing final review and coordination.  Generally, the Air Force’s policy will require developers to address LBP and LBP hazards in MFH in a manner consistent with the HUD regulations.  The Army and the Navy have arrived at similar policy positions.
  


The Air Force Privatized Housing Management Office (AF/ILEHM) is developing an implementation procedures and guidance document for addressing LBP and LBP hazards in Air Force Military Housing Privatization Initiatives.  It will provide information to privatization team members, helping to ensure that LBP is timely and adequately addressed during the privatization effort.

VI.  CONCLUSION

Lead-based paint requirements have changed significantly since 1999, and the Air Force and other services continue to develop policy and guidance to assist their installations with properly addressing LBP and LBP hazards.  This article focused on LBP requirements, providing information on the applicability of these requirements to DoD.  While the major existing policies were included, there will likely be several major new policies within the next year.  This includes policy and guidance for housing to be privatized and an update to the Air Force’s 1993 LBP policy.  One of DoD’s highest priorities, as well as of its Components, will continue to be the management of LBP in a manner that protects the environment and human health, particularly that of children.

* Lieutenant Colonel Barbara B. Altera (B.S., United States Air Force Academy; M.S. Northeastern University; J.D., University of Georgia; LL.M., George Washington University Law School) is an environmental attorney assigned to the Air Force’s Environmental Law and Litigation Division in Arlington, Virginia.  She is a member of the Georgia Bar.
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� For EPA’s information sheet on the Pre-Renovation Rule, see the EPA document, Pre-Renovation Lead Information Rule TSCA 406(b), at http://www.epa.gov/lead/leadrenf.htm.


� 15 U.S.C. § 2686(b) (TSCA § 406(b)).


� Lead, Requirements for Hazard Education Before Renovation of Target Housing, 63 Fed. Reg. 29,907 (Jun. 1, 1998) (final rule) (codified at 40 C.F.R. subpart E, §§ 745.80 – 745.88) [hereinafter Lead, Requirements for Hazard Education].


� Id. at 29,908.


� For EPA’s information sheet on its lead hazard standards, see the EPA document,  Residential Lead Hazard Standards – TSCA Section 403, at � HYPERLINK "http://www.epa.gov/opptintr/lead/leadhaz.htm" ��http://www.epa.gov/opptintr/lead/leadhaz.htm� [hereinafter Residential Lead Hazard Standards].


� 24 C.F.R. § 35.110 (definitions in subpart B of part 35). The interim dust lead standards in 35.1320 are given for four evaluation methods.  For lead hazard screens, the dust lead standards are 25 micrograms per square foot (µg/ft2) for floors and 125 µg/ft2 for interior window sills.  For risk assessments, reevaluations or clearances, the dust lead standards are 40 µg/ft2 for floors and 250 µg/ft2 for interior window sills.  24 C.F.R. §  35.1320(b)(2).  Finally, the clearance standard for dust following abatement is 800µg/ft2.


� 24 C.F.R. § 35.110 (definitions in subpart B of part 35).


� Lead, Identification of Dangerous Levels of Lead, 66 Fed. Reg. 1205 (Jan. 5, 2001) (final rule).  In addition to establishing lead hazard levels, this final rule amended dust and soil sampling requirements and amended state program authorization requirements.  Id.  EPA promulgated these regulations in accordance with 15 U.S.C. § 2683; TSCA § 403 (which were added to TSCA via Title X).  


� 66 Fed. Reg. 1206.


� Id. at 1210 (codified at 40 C.F.R. § 745.65(a)).  


� Id. at 1211 (codified at 40 C.F.R. § 745.65(b)).


� Id. (codified at 40 C.F.R. § 745.227(e)(8)(viii)).


� Id. (codified at 40 C.F.R. § 745.65(c)).


� Residential Lead Hazard Standards, supra note 114.


� Lead, Identification of Dangerous Levels of Lead, 66 Fed. Reg. at 1206.


� For an overview of the laboratory accreditation program, see the EPA document, The National Lead Laboratory Accreditation Program (NLLAP), at � HYPERLINK "http://www.epa.gov/opptintr/lead/nllap.htm" ��http://www.epa.gov/opptintr/lead/nllap.htm� [hereinafter NLLAP].


� Pub. L. No. 102-550 § 1021, 106 Stat. 3672 (1992) (codified at 15 U.S.C. § 2685(b); TSCA § 405(b)).


� EPA Document - Laboratory Program, supra note 125.  An updated list of NLLAP laboratories can be obtained from the National Lead Information Center Clearinghouse at 1-800-424-LEAD.


� This rule is summarized in footnotes 100 - 109 and the accompanying text.


� Recognized laboratory is defined as “an environmental laboratory recognized by EPA pursuant to TSCA section 405(b) as being capable of performing an analysis for lead compounds in paint, soil, and dust.”  40 C.F.R. § 745.223.


� Lead, Requirements for Lead-Based Paint Activities, supra note 101, at 45,824 (codified at 40 C.F.R. § 745.227(f)(2)).


� See infra note 133.


� 40 C.F.R. § 745.327(c)(3).


� EPA, EPA 747-R-96-010, Survey of State Lead Laboratory Accreditation Programs p. 3 (Nov. 1996), available at � HYPERLINK "http://www.epa.gov/lead/96-010.pdf" ��http://www.epa.gov/lead/96-010.pdf�.  


� See 15 U.S.C. § 2684(h) (providing that the Administrator will enforce requirements in states without authorized programs).  The EPA’s enforcement authority includes civil and criminal sanctions.  See 15 U.S.C. § 2615; 40 C.F.R. § 745.118.


� Requirements for Notification, supra note 5, at 50,168.  


� See id. (discussion on HUD’s enforcement of its regulations).  


� 16 U.S.C. § 470a(a) (providing for designation of properties as historic landmarks).


� Id. § 470a(b)(3) (requiring SHPOs to consult with federal agencies on federal undertakings that may affect historic properties).


� The U.S. Army Lead and Asbestos Homepage is available at � HYPERLINK "http://www.hqda.army.mil/acsimweb/fd/LeadAsbestos/pages/home.htm" ��http://www.hqda.army.mil/acsimweb/fd/LeadAsbestos/pages/home.htm�.  Information on the Navy’s lead policies is available at http://enviro.nfesc.navy.mil/esc425/LdNPol.htm.


� Memorandum from the Deputy Under Secretary of Defense (Industrial Affairs & Installations) and Deputy Under Secretary of Defense (Environmental Security), Disclosure of Known Lead-Based Paint (LBP) and/or LBP Hazards in DOD Family Housing (Feb. 18, 1997) [hereinafter DOD 1997 Disclosure Policy].  As explained in the text accompanying footnotes 79 - 80, Subpart H in part 35 of HUD’s regulations was moved to subpart A with no text changes.  


� Id.


� In the Matter of U.S. Dep’t of the Navy, Kingsville Naval Air Station, TSCA Docket No. VI-736C(L) (Feb. 18, 1999), http://www.epa.gov/aljhomep/orders.htm.


� Id.


� Id.


� In re U.S. Dep’t of Navy, Kingsville Naval Air Station, Kingsville, Texas, TSCA Appeal No. 99-2, Part II (Mar. 17, 2000), http://www.epa.gov/boarddec/eabtsc.htm.  However, the Board also “[did] not adopt Navy’s contention that the federal property and contract law cited by Navy is dispositive with respect to whether a transaction is a ‘contract to lease’ for purposes of the Disclosure Rule and RLBPHRA section 1018.”  Id.


� Id.  The Board informed the Region that if it intended to regulate ROAs under the Disclosure Rule, it would have to develop a “workable and supportable interpretation,” and appropriately amend the Disclosure Rule to reflect that interpretation.  Id.


� Id. at n 9.


� Id.


� Memorandum from the Office of The Civil Engineer, Director of Environment (HQ USAF/CEV), Policy and Guidance on Lead-Based Paint (LBP) Final Disclosure Rule (Aug. 19, 1996) available at http://www.afcee.brooks.af.mil/dc/dcp/news/AFRPA_Workshop/07/lbp_final_disclosure_rule.pdf.


� Id. (The policy memorandum states, “The disclosure regulations apply to the acceptance (leasing) of Air Force MFH by qualified occupants and the sale (transfer) of Air Force MFH under Base Realignment and Closure (BRAC) and non-BRAC property disposals.”)


� See PROACT, TI#16487, supra note 11.


� When the Air Force updates its 1993 LBP policy memorandum, it should consider updating its 1996 disclosure policy memorandum so the text conveys clearly that occupancy of MFH is not considered to be the legal equivalent of a lease. 


� Memorandum from Air Force Chief of Staff (HQ USAF/CC), Air Force Policy and Guidance on Lead-Based Paint in Facilities (May 24, 1993) available at http://www.afcee.brooks.af.mil/dc/dcp/news/AFRPA_Workshop/07/af_policy_guidance_lead-based_paint.pdf [hereinafter Air Force 1993 Policy].


� Priority is to be given to facilities that are frequented by children under age seven and those with painted surfaces in deteriorated condition.  Id. at para. 6a.


� Id. at para. 6b.


� Id. at para. 6c.


� Id. at para. 6d.


� Id. at para. 6f.


� The policy defines high-priority facilities as “Facilities or portions of facilities which are or may be frequented or used by children under age seven, which are further prioritized as follows:  child development centers, annexes, and playground equipment; Air Force licensed family day care homes; youth centers; recreational facilities, and playgrounds; waiting areas at medical and dental treatment centers; Air Force-maintained Department of Defense (DoD) schools; military family housing (MFH) currently occupied by families with children under seven; and remaining MFH.”  Id. at para. 5a.


� Air Force 1993 Policy, supra note 153.


� PROACT, TI#16487, supra note 11.


� This refers to the requirements in 24 C.F.R. Part 35.


� The applicability provision for subpart B states the following:  “This subpart applies to all target housing that is federally owned and target housing receiving Federal assistance to which subparts C, D, F through M, and R of this part apply, except where indicated.”  24 C.F.R.        § 35.100(b).  The phrase “to which subparts C, D, …apply” must modify both federally owned housing and housing receiving federal assistance because subpart C applies only to the sale/transfer of federally owned housing and not to housing receiving federal assistance.  Furthermore, the purpose of subpart R “is to provide standards and methods for evaluation and hazard reduction activities required in subparts B, C, D, and F through M.”  24 C.F.R.              § 35.1300.


� Requirements for Notification, supra note 5, at 50,145.


� See supra notes 70-80 and accompanying text (section III-B-1). 


� See supra notes 90-99 and accompanying text (section III-B-2b).  


� Memorandum from the Office of the Under Secretary of Defense (Environmental Security), Lead-Based Paint Policy for Disposal of Residential Real Property (Jan. 7, 2000) available at http://www.dtic.mil/envirodod/Policies/BRAC/DoD_LeadPaintPolMem.pdf [hereinafter DoD Memo-Disposal of Residential Property].  This policy supersedes the DoD Oct. 31, 1994 LBP policy attached to the Principal Assistant Deputy Under Secretary of Defense (Environmental Security) memorandum, Asbestos, Lead Paint and Radon Policies at BRAC Properties (Oct. 31, 1994).  DoD Memo-Disposal of Residential Property.  The asbestos and radon policies in that document remain in effect.  Id.  


� DoD Field Guide, supra note 68.


� Id. at ii (Foreword).


� DoD Memo-Disposal of Residential Property, supra note 167.  


� DoD Field Guide, supra note 68, at 18.


� Title X requires abatement of LBP hazards only in target housing constructed prior to 1960.  DoD Memo-Disposal of Residential Property, supra note 167.


� DoD defines child-occupied facilities as “day care centers, preschools, and kindergarten classrooms visited regularly by children under six years of age.”  Id.


� Title X does not require an inspection and risk assessment or LBP control and abatement for residential dwellings that are demolished or not intended for occupancy after transfer.  However, DoD directs the terms of the property transfer to include a requirement for the transferee to evaluate and abate any soil-lead hazards before newly constructed housing units are occupied.  Id.


� The DoD Environmental Cleanup Office (Assistant Deputy Undersecretary of Defense, Cleanup) is the point of contact for the final coordination effort within DoD.


� See supra notes 114-124 and accompanying text (section III-B-5).  


� Operating Procedures for the Management of Lead-Based Paint at Air Force Base Realignment and Closure Installations (May 2001) (updating and revising the AFBCA 1996 Interim Operating Procedures for Management of LBP at Air Force BRAC Installations) (on file with the legal office for the Air Force Real Property Agency, office number 703-695-4691).


� Id. at 6, para. 2.2.


� Id.  For property transfer agreements executed before March 30, 2000, AFBCA’s 1996 procedures applied.  AFBCA Summary of LBP Applicability and Procedures, Figure 1, available from the AFRPA office.


� Memorandum from the Department of the Army, Assistant Chief of Staff for Installation Management (DAIM-FD), Guidance for Lead-Based Paint Hazard Management During Transfer of Army Real Property (Mar. 28, 2000) (with attached guidance document dated Mar. 30, 2000).  


� Id.


� Requirements for Notification, supra note 5, at 50,169.


� Id.


� Id.


� Id.


� DoD Field Guide, supra note 68, at viii n.1.


� The privatization transactions are not outright transfers or sales because the Air Force retains an interest in the property and, in some cases, may be involved as a limited partner in the management of the property.


� The Assistant Secretary of the Army (Installations & Environment) determined the Army policy for its Residential Communities Initiative (RCI).  This determination does not appear to be stated in a formal policy letter.  The Navy has issued a formal policy letter, Lead-Based Paint Hazards in DON PPV Projects (Oct. 16, 2002).
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