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I.  Introduction
This article is intended as an introduction to the Israeli Military Legal System.
  Naturally, a description of this system in an article of limited length requires a summary presentation of the issues.  This article will not reference all aspects of the legal system employed in the Israel Defense Forces (IDF).  The purpose of this paper is to provide a succinct presentation of the structure of the military legal system and of the changes that it is expected to undergo in the near future.  
The military legal system is of interest in Israel due to its being at the crossroads between the military, national security, and the law.  Military service in Israel is compulsory under law
 and involves a large proportion of the population, either in regular or reserve duty.
  The military legal system is as old as the State of Israel itself.  Immediately upon attaining national independence, both the military justice system and governmental systems were established.
Courts-martial were first established under the Jurisdiction Law, 5708-1948.  This was a temporary arrangement set down in the State of Emergency (Jurisdiction Law, 5708) Regulations, 5708-1948, the force of which was extended from time to time.
  In 1955, the Military Justice Law, 5715-1955 (hereinafter the Military Justice Law or the MJL) was enacted.

Many of the arrangements in place regarding the military legal system stem from the realities of life in Israel and from various social processes that have taken place in it over the fifty-four years of its existence.  Below we shall set out the structure of the Military Advocate General (MAG), the MAG's main roles, the court-martial process, and the connection between the military systems and the civil legal system in the State of Israel.

A.  
The Military Advocate General
The Military Justice Law, which came into force on 1 January 1956, triggered significant changes in the structure of the military legal system.  Under the Jurisdiction Law, which preceded the MJL, the supervisory military legal body was the Supreme Military Court.  This body was made up of a President, who was not a lawyer, assisted by two deputies, who were lawyers.  The Supreme Military Court supervised the legal system of the military, including prosecution and defense attorneys, and had the authority to interpret the Jurisdiction Law, even when such was outside the context of a particular case.
The enactment of the MJL moved the focus away from the Military Tribunal to the office of the MAG.  At the same time, the law established a division of powers between the military judicial system and the MAG's office, the latter comprising the military prosecutor and defense attorney’s offices.

The MJL was intended to be a comprehensive code that would ground all aspects of the military legal system, including investigation and examination proceedings, establishment of prosecution and defense mechanisms, and a criminal military justice system.  Thus, Israel has both a civilian legal system and a military justice system operating in parallel.

On a number of occasions, the Israeli Supreme Court of the State has referred to the MJL as being a separate and complete code, the need for which arises out of the uniqueness of military service.  Thus, it was held in one such case that “The Military Justice Law is intended to serve as a special, comprehensive code which defines who may be subject to military justice, prescribes offenses, establishes and defines the powers of courts and prescribes detailed procedures.”
  Elsewhere, it was also held that:

The military is a typical hierarchical organization . . . and is generally considered to have special characteristics . . . as distinct from civilian organizations.  Discipline and coercion are among the notable characteristics of the military, as are . . . mutual co-dependence and solidarity in the ranks―especially on the battlefield, but not only; obedience of command; telling the truth without reservation and without exception; the relations of trust between commanders and their subordinates and among the soldiers themselves; all of these characteristics are both proper and desirable in day-to-day life, but they are an absolutely essential precondition of the existence of a military worthy of the name, they are truly a matter of "to be or not to be" for an military.

It is no accident that the Military Justice Law was enacted as a special law for the military.  The law expresses the special nature of the military and the elements of discipline and coercion that are so much a part of it.

Thus, the Military Justice Law establishes a legal apparatus, at the head of which stands the MAG.
The MAG is an appointee of the Minister of Defense at the recommendation of the Chief of Staff.
  The way in which the MAG is appointed differs from the way in which other senior officers in the military are appointed.
  This uniqueness bears witness to the special status of the office of the MAG and the independence afforded to its staff.

The MAG is a professional staff officer in the General Staff of the IDF, subordinate, in principle, to the Chief of Staff.
  At the same time,  the MAG and his staff operate completely independently in the areas of their operation.  Members of the Military Advocate are not subject to the functional command orders of the command ranks that they serve, and the decisions that they make are in their exclusive discretion.
  The MAG is not subordinate to the Chief of Staff in respect of the exercise of his powers and is not under any command whatsoever―de jure or de facto.

In principle, the responsibilities of the MAG within the military are similar to those of the Attorney General in the civilian sphere.
  The MAG’s functions are set out in statute.
  Under the provisions of the MJL, the MAG supervises the rule of law in the military, acts as legal advisor to the Chief of Staff and to other military authorities in respect of law and justice, provides legal supervision of disciplinary law in the military, and fulfills any other role imposed upon him by law or military edict.
  The MAG’s opinion determines the existing legal situation in terms of the military authorities.
  In fulfilling these roles, the MAG is assisted by military advocates, the chief military prosecutor, the chief military defense counsel, and other military lawyers.

The role of the MAG is characterized by duality―on the one hand, he acts as legal counsel to the military authorities; on the other hand, he enforces penal laws and represents the rule of law and the public interest.  In appropriate cases, he exercises his authority in order to institute legal steps against persons serving in the military.  This duality of the MAG’s functions reflects that of the role of the Attorney General.
  Below we shall expand on these two layers of the MAG’s role - law enforcement on the one hand and legal advice on the other.

The Military Advocate is responsible for law enforcement in the military.  A military advocate is authorized to order the filing of a charge sheet, arraignment under disciplinary charges, or the closure of an investigation file.
  The MAG has the power to order a preliminary investigation by an investigating judge whenever he is of the opinion that an offense has been committed that a court-martial is competent to hear.
  The MAG may also decide to appoint an investigating judge to investigate the death of a soldier in the instances set out in the MJL.

A military advocate is authorized to order the filing of charge sheets for military crimes prescribed in the MJL (such as absence without leave, disobeying orders, violence against officers, etc.); however, the military advocate's power to arraign is much broader. The military advocate is permitted to arraign a soldier on any offense under the penal laws of the State of Israel, even when the offense is not a military offense,
 and also, in principle, even when there is no link between the offense and military service.

Indeed, if the Attorney General is of the opinion that an offense was not committed within the military or due to a connection of the accused with the military, the Attorney General may instruct that the soldier’s case be heard in a civilian court.
  However, in practice, the Attorney General seldom exercises this power and the MAG tends, in certain offenses, to arraign soldiers in courts martial even for acts perpetrated while on leave, outside of their units.  For instance, soldiers are arraigned for use of dangerous drugs even when such use occurs in civilian circumstances (such as during weekend leave).  The rationale behind this policy is that drug use by a soldier, even while on leave, cannot be reconciled with military service because it is just a small step between such use and use in the context of military service.  Moreover, a soldier who uses drugs in a civilian context might be called to duty or might return to his post at the end of his leave still under the influence of the drug.  This also gives rise to the special interest that the military has in fighting drug use, which includes arraigning soldiers in courts-martial.  This policy has received the approval of the Supreme Court.

1.  Legal Supervision of Disciplinary Hearings

One of the roles of the MAG is to supervise disciplinary proceedings in the military.  Disciplinary proceedings are legal proceedings held before a commander. The commander acts as a disciplinary officer and is authorized to decide guilt or innocense. Where the accused is found guilty, the commander is authorized to impose a sentence in accordance with the powers accorded him in the MJL.

Disciplinary hearings are part of the day-to-day life of the military.  Everyday, hundreds of such hearings take place.
  Every disciplinary hearing is documented by the disciplinary officer on a military form, a copy of which is sent to the office of the MAG.  The office of the MAG is responsible for examining the proceedings.  If an illegality or deviation from authority is discovered, it is brought to the attention of the MAG, who is authorized to amend the judgment, quash it, or return it to the disciplinary officer.
  The MAG is authorized to quash a judgment handed down in disciplinary hearing where he is of the opinion that the disciplinary officer was not authorized to hear the matter or to judge the accused,
 where he finds that the act or omission for which the accused was tried did not constitute an offense,
 or where the disciplinary hearing took place in a manner inconsistent with the legal procedure.

The MAG also has broad powers to intervene in the sentences imposed by disciplinary officers in cases where the officers deviate from their powers or err in imposing, activating, or failing to activate detention sentences and, in particular, conditional sentences.  Not only may the MAG quash an unlawful sentence imposed, he may also convert such a sentence to a sentence that the disciplinary officer was authorized to impose.

The MAG’s powers regarding supervision of disciplinary processes in the IDF is unique because of his ability to intervene in the judicial activity of a disciplinary officer.  The justification behind this stems from the fact that an overwhelming majority of disciplinary officers are not lawyers.  This power also has consequences for the relationship between the MAG and commanders.

2.  The Legal Powers of Commanders in the IDF

The above shows that legal powers in the IDF are granted to the Military Advocate General, which is a professional body made up of lawyers who operate independently and free from external influences.  At the same time, under the current law, certain powers regarding legal proceedings are also granted to commanders of the IDF.  We shall discuss these powers below.

The military legal system is divided into jurisdictional districts, which parallel the divisions of command and corps in the IDF.  The jurisdictional districts include the Northern Command, the Central Command, the Southern Command and Field Corps HQ, the Home Front Command, the Air Force, the Navy, and the General Staff.  Each jurisdictional district is headed by a "District Chief" who is the commanding officer of the relevant command or corps.  In each jurisdictional district there is a military advocate.

The Military Justice Law confers a large number of powers on each District Chief, which allows them to intervene and influence legal processes in the military.  The District Chief is authorized to order the Chief Military Prosecutor to file an appeal against a judgment handed down by a court-martial in the first instance,
 to order, with the consent of a military advocate, the quashing of a charge sheet,
 and, as a confirming authority, to consent to any final judgment handed down by a court-martial.
  Regarding the last power, the confirming authority has the power to confirm or mitigate the sentence imposed.

The conferring of these many significant powers regarding legal proceedings upon command ranks can give rise to difficulties in terms of the relationship between the powers of the District Chief and the powers of the military’s legal authorities.  It would appear that the powers granted to commanders to intervene in judicial and legal proceedings are ostensibly harmful to the principle of separation of powers and the independence of military judicial and legal bodies.

A certain struggle for powers between the command ranks and legal personnel took place not long ago in the case known as the Duvdevan case. In that matter, the MAG decided to file a charge sheet against four commanders for negligently causing the death of a civilian at a surprise checkpoint.  The MAG dismissed an application made by the accuseds to quash the charge under the powers vested in the MAG.  Thereafter, the accuseds made a similar application to the District Chief  (O.C. Central Command), who also had the authority to quash the charges, as stated above, with the consent of a military attorney.  The O.C. Central Command responded that since the MAG had dismissed the application, the authority of the District Chief to quash the charge had expired.  He went on to note that even if he were authorized to hear the application, he would not be able to accede to it.  The reason for this was that the (command) military advocate had not consented to acceding to the application to quash the information.  Some time later, the O.C. Central Command stated that had he had the authority, he would have acceded to the quashing application.  The accuseds petitioned the Supreme Court and challenged the decisions of the MAG and the O.C. Central Command not to quash the charge filed against them.

Due to these difficulties, the Supreme Court and the courts-martial have tended to give a narrow interpretation to the scope and substance of the powers vested in District Chiefs.
  Recently, a memorandum of a law was published in the civilian legal system proposing an amendment to the Military Justice Law which would cancel most of the powers currently conferred upon District Chiefs, particularly those powers that are vested in the discretion of prosecuting authorities and the courts.  Among other things, it was proposed that the authority held by District Chiefs to quash charges be revoked, so that this power would be vested in the MAG alone, that the power granted to the District Chiefs to order the Chief Military Prosecutor to file an appeal be cancelled, and that the need to bring every sentence for the approval of the confirming authority be cancelled.  At the same time, the confirming authorities' power to mitigate sentences would be retained, except that there would no longer be any need to bring every sentence before it for approval, rather the accused would be allowed to file an application for mitigation only if he chooses.

3.  Military Defense Counsel

The office of the Military Defense Counsel also operates as part of the Military Advocate General.  Under the provisions of the MJL, any accused arraigned before a court-martial may request that a military defense counsel be appointed for him.

The Military Defense Counsel’s office is subordinate, in terms of command, to the MAG, but is not subordinate to it in professional terms.  Military Orders prescribe that a military defense counsel shall not, during the performance of his duties, be subject to the orders of his commanders, and he shall have only the good of the accused in mind.
  This subordination of the Military Defense Counsel to the MAG is not obvious, and in the past proposals were raised to separate the office of the Military Defense Counsel from the office of the MAG.
  It appears that the subordination of the military defense counsel to the MAG reflects the legislative intent of placing the MAG at the head of the military’s legal system and giving him total responsibility over the rule of law in the military.  This is also the source of his responsibility for ensuring that any accused brought before a court-martial is afforded legal representation.

4.  On Military Justice

As set out above, the Military Justice Law establishes a military justice system which includes first instance courts-martial and the Military Court of Appeals.  The method of adjudication employed in the courts-martial differs from that used in criminal trials in the civilian courts of the State of Israel and, in this respect, is an exception to the Israeli criminal justice system.  The criminal justice system in Israel is based on professional judges.  The court-martial, however, is made up of professional judges (“legally qualified military judges” in the language of the MJL) and judges who are not such (“military judges” in the language of the MJL).
  The legally qualified judges are not appointed by a commander, but by an independent, highly distinguished committee, the composition of which is similar to that which decides on the appointment of civilian judges.

The participation of military judges without legal qualifications on the bench of a court-martial is one of the keystones of the military justice system.  The court-martial of first instance sits, as a rule, in a panel of three judges.
  Under the MJL, there are two options for composing a panel of judges: two military judges and one legally qualified judge; or the opposite―two legally qualified judges and one military judge.  The first option is the one chosen in most cases.  That is to say that usually the majority of a bench are military judges who are not legally qualified.  This is different from the panels of the Military Court of Appeals, in which a majority of the judges on the bench must be legally qualified.  There is nothing to prevent the Military Court of Appeals from being made up of legally qualified judges only.

The Supreme Court stated the following reasons for including a military judge on the panel of a court-martial:

The fundamental trend, or one of the fundamental trends, upon which the Military Justice Law 5715-1955 rests, is that military judges who are not legally qualified military judges are to be included in judicial proceedings before the various instances of courts martial . . . We can see from the wording of the Law, and from the preparatory work expressed in the Knesset speeches, that the inclusion of military non-legal judges is required mainly for educational reasons and in order to emphasize the common responsibility of all of those who serve in the military regarding what happens in the military . . ..

In the explanatory note to the MJL Amendment Law,
 the education and common responsibility arguments were set out, with another reason being added to them:

The uniqueness of the court-martial is in the fact that the accused soldier is judged not only by a professional judge, but also by his comrades at arms, who know military life and the special conditions of that life.  The participation of soldiers who are not lawyers in the judicial process is of educational benefit . . . including from the point of view of the contribution that the soldier-judges have in determining the level of behavior required in the military . . . .

Dr. Mudrik, who researched this issue, also sees the main justification for involving the laity in military judicial process as being the participation of these judges in “the formation of normative patterns of behavior for soldiers.”

In terms of the exercise of judicial powers, the MJL does not distinguish between military judges and legally qualified judges, nor does it accord a special status to legally qualified judges.  Military judges have the same say as legally qualified judges in terms of handing down rulings, sentencing, and making interim decisions.  Decisions are made by majority.
  Each judge is required to give an opinion and to vote on every question requiring a decision.

Under the provisions of the MJL, when one of the judges voices a minority opinion in a particular matter, all of the judges sign the majority decision, noting the fact that the decision was handed down by majority, but not revealing the name of the dissenting judge.
  According to Dr. Mudrik, concealing the identity of the dissenting judge is meant to prevent an indirect response by commanders, particularly against military judges, out of dissatisfaction with results of a judgment.
  There are those who dispute this argument, and see this provision as being yet another of the provisions of the MJL that are intended to make the status of military judges who are not legally qualified equal to that of those who are.

Granting judicial power to the non-professional justices, especially considering that laity usually comprises the majority of the panel in courts-martial, is an exception to Israeli criminal law.  Clearly, this system has inherent difficulties.
  On the one hand, “the military justice system is not an internal disciplinary system, but a competent court of the Israeli judicial system.  The military justice system is a specialized criminal justice system with parallel powers to the ordinary justice system in criminal matters, and in some circumstances, with even broader powers than the ordinary justice system . . . .”
  On the other hand, this criminal adjudication is also entrusted to military personnel, who do not have judicial or legal professionalism, skill, education, or experience.  The Military Court of Appeals upheld this point in stating as follows:

The military judge is not blessed with the professional qualifications or acquired experience of the legally qualified judge.  The military judge is not used to sitting in judgment and the act of judging is not what he lives by.  There is some doubt, which has been expressed more than once in the past, whether the military judge is able to ignore inadmissible evidence brought before him, or always be free from the influences of irrelevant considerations.

In this context, Dr. Mudrik noted three main problems:

The first problem focuses on the question of professionalism.  The question that Dr. Mudrik presents here is how is it possible to give lay people the ability to rule in criminal proceedings, on questions of law, or even on questions of fact, since procedure, evidence, and substantive penal law are all part of a doctrine that needs to be learned.

The second problem presented by Dr. Mudrik is the danger of over reliance on the legally qualified judge―the danger that the military judge will feel inferior, in comparison to the legally qualified judge, which could thwart the legislative intention of integrating judges who are not professional into the military justice system.

The third problem, in Dr. Mudrik's view, comes from the difficulty faced by a lay judge in examining the questions before him from a point of view that lacks bias or prejudice.  Or, in his words:

It will be difficult for a lay judge to ignore the "general knowledge" that he has accumulated outside of the case, which might clash with evidence or the opinions of experts brought before him.  The lay judge’s personal identification with one of the systems in the military, or with a particular matter, might find exaggerated expression in his judicial rulings.  He almost does not have the ability to look at an issue completely, since while the legally qualified judge brings his daily view of the various criminal phenomena that occur in his jurisdiction into the hearing, making him able to evaluate the extent of an offense and its significance in relation to the functioning of the military, the lay judge is not possessed of this point of view, and can only examine the issues in the perspective of concrete law.

Indeed, the MJL provides that in terms of judging, a military judge is only subject to the authority of the law, and not to the authority of his commanders;
 however, Dr. Mudrik is of the opinion that the general subordination of judges who are not legally qualified judges to their command ranks could indirectly influence their substantive independence.  In his opinion, there is a suspicion that the positions of those judges who are not legally qualified will be more influenced by their “identifying with the system.”  In this case he claims that one may consider that the identification of military judges with the military gives rise to a suspicion that they might be subject to an “institutional bias” which in turn raises doubts about the impartiality of such judges.

In other words, according to this argument, judges, being an organic part of the military system, are “suspected” of identifying with the military system in principle, which could prevent them from rendering objective rulings.  Moreover, military judges live and operate from within the military community, in immediate proximity to officers and other office holders.  They form friendships and relationships with these people, who become their reference group, and this could harm the requisite of distance that a judge is required to keep.

The idea of this suspicion of “institutional dependence” was also referred to by the Military Court of Appeals, which viewed matters differently, noting that:

These judges [meaning judges who are not legally qualified] are appointed from amongst commanders or soldiers in the jurisdictional district.  There is almost always the possibility of command subordinacy or work relations between commanders, it is frequently real and if judges such as these are disqualified due to objections on the grounds of a suspicion of institutional bias, the foundation of the entire system would falter.

The court noted further on that the independence of military judges in issues of adjudication is to serve them as a substantive shield and to enable them to judge lawfully, despite fears of personal and institutional dependence.  We may add that it would also be appropriate to distinguish between a judge’s prior opinion in the general military context and prejudice in a particular military trial against a particular soldier.

In any event, we should emphasize that even though military justice is not only in the hands of professional judges, as explained above, it cannot be compared to trial by jury.  Military judges cannot be considered a jury, neither in terms of their number, the method of election of them, nor substantively.
  The concept of trial by peers does not apply here.  Under the MJL, most of the members of the court will be officers,
 and it is customary for panels of the courts to be made up of officers only.  On the other hand, the vast majority of accused persons are enlisted soldiers.
  Secondly, contrary to jurors, who do not need to give reasons for their rulings, the ruling of a panel of judges in a court-martial must be reasoned, including minority opinions.
  And most important, is that the ruling is not made by military judges alone, since at least one of the members of the bench is a legally qualified judge.  In addition, naturally, the legally qualified judge instructs his military judicial colleagues on questions of law, continually, from the commencement of the trial until the end of it, and this dialogue is of great importance.

Thus, the format of the military justice system falls somewhere between placing the judging in the hands of professional judges and transferring the power to hand down judgment to those who are not professional judges.

At this point, we should mention that as opposed to other sectors of public service in Israel, there is no disciplinary court in the IDF.
  Thus, for instance, in other sectors when a person is found guilty of a criminal offense, he may be charged in disciplinary proceedings for the same acts, whereas an accused arraigned before a court-martial will be charged solely under criminal law, and it will not be possible to charge him in disciplinary proceedings.
 

In our opinion, the special nature of the court-martial gives it a dual function: as a criminal court and as a disciplinary tribunal, dealing with the disciplinary aspects of the offenses heard in it, and competent to impose disciplinary sentences (such as reduction of rank, reprimand, detention, etc.).

At the same time, under the current legal situation, quasi-judicial powers are granted to the commanders.  Thus, for instance, the Chief of Staff has the power to deprive a career service soldier of his right to a pension when such soldier has been convicted of a crime of a flagrant nature, and has been dismissed from the IDF as a result.
  The arrangement employed by the State in this context is completely different.  Most of the difference lies in the fact that the power to deprive or reduce the retirement pension of a public servant is reserved for the public service disciplinary tribunal―a judicial body made up of a judge, an employee representative, and an employer representative.

Given the current doubt as to whether, in times of fundamental freedoms, an administrative authority ought to be the body to determine pension rights or not, a bill is currently being prepared by the IDF which, if passed, will bring about a significant change in the existing situation.  Under the bill, a military, quasi-judicial committee will be set up, the head of which shall be a legally qualified military judge appointed from one of the courts-martial, the other members being two senior commanders in the IDF, who shall be appointed by the Chief of Staff.  It is proposed that this committee will deal with the deprivation of pensions of soldiers convicted in judicial instances of crimes of a flagrant nature.

5.  Law in the Territories

Since June 1967, governmental, legislative, and administrative powers of the territories held in Judea Samaria and the Gaza Strip have been in the hands of the IDF.
  These powers are exercised in consultation with legal advisers.  Military prosecutors are subordinate to the legal advisors, and they represent the military prosecution in the courts that operate in the territories.
  Among other things, legal advisors in the territories are responsible for preparing statutory instruments in their regions; for supervising suspension and detention installations in their regions; for examining applications for administrative arrest; for dealing with applications by advocates, local residents, and various organizations on matters regarding their regions, and so forth.  In addition, the international law department of the MAG deals with legal questions regarding the Territories, and is responsible for, among other things, the preparation of statutory instruments, for petitions filed to the High Court of Justice and for legal advice to commanders who operate in the Territories.  Since this area gives rise to complex questions beyond the scope of this article, we shall not expand on it in this framework.

II.  The Link between the Military Legal System and the Civilian Legal System

A.  Interrelations between the Attorney General and the MAG

One of the central issues in discussing the connection between the military legal system and the civilian legal system is the question of the relationship between the MAG and the Israeli Attorney General.

As has already been set out in detail above, the MJL gives the Attorney General a certain foothold in military judicial proceedings;
  however, Israeli Law does not provide a clear model which regulates the relationship between the Attorney General and the MAG.

This statutory lacuna gave rise to two cases which were heard before different courts, revolving around the question of MAG and Attorney General relations.

1.  The Sadiel Case

The first case, known as the Sadiel case, began with a painful incident that occurred in December 1992.  During an operation in Southern Lebanon, an IDF force, under the command of Second Lieutenant Sadiel, one of the soldiers, the Late Corporal Haim Bar Natan, was killed as a result of friendly fire by one of the other soldiers in the force who thought that he was a terrorist who was about to attack the unit.

This incident gave rise to a serious dispute between the MAG and the Attorney General on the question of whether a charge sheet ought to be filed against the officer.  While the MAG was of the opinion that a charge should not be filed, the Attorney General thought that the officer ought to be arraigned on criminal charges, and instructed the MAG to do so.
  Initially, the then MAG thought that he, rather than the Attorney General, was the person authorized to order arraignment in a court-martial,
 however, the Attorney General was of the opinion that the MAG was subordinate to him regarding arraignments and that in respect of the matter in dispute, his interpretation was binding.  The MAG respected the view of the Attorney General, and ordered the Military Prosecutor to file a charge sheet against Second Lieutenant Sadiel.

The accused’s defense counsel argued before the court-martial during the preliminary plea stage that the charge sheet had been served ultra vires, because the MAG had ordered its service having been instructed to do so by the Attorney General, without exercising any discretion on his own part.  The court-martial accepted this argument and cancelled the charge, holding that the Attorney General does not have the power to order the filing of a charge in a court-martial, either directly or indirectly.  The MAG, who is the authorized person, exercised his discretion in deciding not to file a charge.  As a result, the accused’s constitutional right to proper proceedings in his matter was harmed.  No appeal was filed against this decision.

2.  The Atiyah Case

The Sadiel case was publicized and created shockwaves.  Inter alia, the case disclosed an important legal question―is the MAG subordinate to the Attorney General in terms of arraignment?  The question was apparently answered in the Supreme Court's ruling on the Atiyah case.

In that case, a charge sheet was filed against a soldier who was charged with use of a dangerous drug.  The soldier’s attorney applied to the MAG requesting that he cancel the charge against her.  When this application was rejected, the attorney applied to the Attorney General, seeking a stay of proceedings against his client.
  The Attorney General dismissed the application holding that his power to stay proceedings did not include proceedings in a court-martial.  An appeal was filed with the Supreme Court against the Attorney General’s decision.

The Supreme Court was required to deal with two questions: one was whether the Attorney General was authorized to stay proceedings in a court-martial.  The Supreme Court responded negatively to this question, by a majority.  The second question that the court dealt with was whether the Attorney General was authorized to instruct the MAG to cancel a charge sheet.  This question was answered positively.  The Supreme Court, per Justice Beinish, held that the separation and uniqueness of the military justice system and the statutory powers granted to the MAG as the person responsible for the rule of law and the enforcement of the law in the military, did not derogate from the status of the Attorney General as a “superior power” in the law enforcement system.

The Supreme Court was of the opinion that the MAG’s status, similar to that of the Attorney General, was inward towards the military, and that one ought not conclude from his status that in fulfilling his role, the MAG operates distinctly from the general law enforcement system.  It was also held that in his day-to-day work, in exercising his powers, the MAG must consider the general policy that is being implemented regarding law enforcement, and he must accept the Attorney General’s interpretation of legal provisions, since the Attorney General is the MAG's professional guide.

Given this concept, the Supreme Court outlined several guiding principles regarding the relationship between the military and civilian legal systems, as follows:

a.  The Attorney General may intervene and even instruct the MAG as to how to act in decisions which, in his view, exceed the realm of military law.  The Attorney General’s intervention in these matters is effected as part of his role as the functionary with supreme responsibility for the various prosecuting authorities and legal bodies in the executive branch.

b.  The Attorney General shall intervene in decisions of the MAG in all cases where the MAG’s decision exceeds acceptable legal norms.  Intervention by the Attorney General in these decisions shall be effected in exercise of his powers as the functionary responsible for the lawfulness of the activities of the various arms of government.

c.  In matters relating to general policy, such as the policy of the military prosecutor regarding arraignments, the MAG must consider the policy of the general prosecutor’s office, which is prescribed by the Attorney General, and the need for uniformity and harmony of the various prosecution authorities.  The Attorney General shall be entitled to intervene in the decisions of the MAG when the latter does not give sufficient weight to this consideration.

At the same time, Justice Beinish went on to hold that the above shall not impede the independence of the MAG.  The Attorney General is not to intervene in the day-to-day activities of the MAG, and does not participate in any of those matters that are routine in the military prosecution system.  That is “so as not to harm the special structure of the military justice system on the one hand, and so as not to disrupt the priorities that the Attorney General sets in exercising his functions in the law enforcement system, on the other hand.”

An analysis of the position of the majority in the Atiyah case shows that the court distinguishes between the MAG’s “routine” decisions and those “of special interest to the public” or “the implications of which exceed the military framework.”  In the first type, the Attorney General is authorized to intervene “if the MAG’s decision seems to him to exceed the boundaries of accepted legal norms, or to be unreasonable, or, heaven forbid, lacking in good faith;”
 on the other hand, in decisions of the latter type, the Attorney General shall be entitled to “interfere and even make orders” not only regarding the causes of action referred to.

This distinction raises, in our view, serious difficulties.  The first question that must be asked is what the criteria will be for distinguishing between these two types of decisions.  The distinction held in the judgment leaves a large space for interpretation as to the question of the “routineness” of the decisions.  Secondly, what is a decision that “exceeds the boundaries of accepted legal norms.”  Justice Beinish noted that it would be “extremely rare” for the Attorney General to intervene, however in all likelihood, disputes between the Attorney General and the MAG would only arise in “difficult cases.”

In any event, under the Atiyah rule, the power of the Attorney General to impose his opinion on the MAG will, in those cases, include the cancellation of and the filing of a charge in a court-martial.  In other words, even if the MAG thinks, in these cases, that a charge ought not be filed, and the matter is brought before the Attorney General―as happened in the Sadiel case―the Attorney General shall be authorized to decide that a charge should be filed, and his decision shall prevail.  It is easy to see that a dispute between the MAG and the Attorney General regarding the question of instituting legal proceedings following a fatal accident would be “of public interest.”
  Thus, in the Sadiel case as well we can see that the Attorney General would have been authorized, under the Atiyah rule, to order the MAG to file charges against the officer.

B.  Civilian Judicial Supervision

Judicial review by the civilian judicial system regarding decisions made in the military justice system takes place on two levels.  One relates to the possibility of filing an appeal against a judgment of the Military Court of Appeals; the second relates to the possibility of petitioning the High Court of Justice against decisions of the MAG’s office, like any administrative authority.

1.  “Appeal-like” Criticism of the Decisions of the Courts-Martial

In 1986, the MJL was amended and an option to appeal, by leave, against a judgment of the Military Court of Appeals to the Supreme Court on a “question of law that is important, difficult or innovative” was inserted.
  To date, leave to appeal has been granted in six cases.

2.  “Administrative” Criticism by the High Court of Justice

As set out above, it is possible to petition the High Court of Justice against the MAG’s decisions.  Indeed, petitions are often filed with the High Court of Justice in which decisions regarding arraignments or non-arraignment are challenged.  Additionally, decisions regarding the institution of disciplinary proceedings are also challenged, the petitioners arguing that such proceedings are not sufficient and that legal proceedings, ought to be instituted in a court-martial.

The High Court of Justice’s test for intervening in the MAG’s decisions is similar to the test for intervening in decisions of the Attorney General.  Case law states that the MAG, like the Attorney General, has broad discretion, and that so long as appropriate weight is given to appropriate considerations, the MAG’s decision will be legal, and the court will not replace the MAG’s discretion with its own, and nor will it act as a “supreme MAG.”
  The Supreme Court will intervene in decisions of the MAG only in extreme circumstances, if it finds that the decision contains non-relevant considerations, a substantial distortion, lack of good faith, or extreme lack of reasonableness.

One of the clearest examples of a petition filed against a decision of the MAG not to institute legal proceedings was the Isha case.
  In this case, a petition was filed before the High Court of Justice by the father of a fighter in an elite unit.  The petitioner's son, the Late Staff Sergeant Eli Isha, died as a result of “friendly fire” during an operation to capture a wanted terrorist.  The petition challenged the then MAG not to institute legal proceedings against the commander of the unit, holding the rank of Lieutenant Colonel.  In that case, immediately after the tragic event, serious command-related measures were taken against the commander, in that he was dismissed from his post and later on it was decided that he would not be promoted in rank and would never serve in a command post in a combat unit.

After examining the findings of the investigation, those authorized to do so in the MAG’s office concluded that, even though the investigation showed that the commander of the unit had been negligent in managing the operation, the negligence was not grievous, and in light of the serious command-related steps already taken against the officer, there was no reason to arraign him on criminal charges.

While hearing the petition, the Supreme Court examined the approach of the MAG, that negligent behavior occurring during an operational activity ought to be examined in line with special criteria, giving considerable weight to the taking of significant command-related steps against the commander.  In appropriate cases, when the negligence is not serious, these types of steps might suffice in lieu of an arraignment on criminal charges.
  The Supreme Court dismissed the application and, in its judgment, confirmed the view that negligence during an operational activity was not like negligence during training.  It was also held that the command-related steps taken against the unit commander were of serious penal significance and could not be ignored:

The uniqueness of the military system is in the sanctions of discipline and command . . . the types of sanctions that were taken against unit commander Lieutenant Colonel A: against a person who had tied his fate to the military, who saw his destiny as serving in the military and who saw military service as a way of life, can be more serious than sanctions of criminal justice.

It was held that there were no grounds for intervening in the discretion of the MAG.

III.  CONCLUSION

We have set out, in brief, the structure of the military legal system―the Military Advocate General and the military justice system.  In addition, we have shown the link between the military legal system and the civilian legal system.

The military legal system has, over the years, undergone many changes, and it will undergo many more.  Some of these changes emphasize the independence of the military legal system.
  Other changes create a certain subordination between the military legal system and the civilian legal system.
  These changes are the fruit of various social processes that have taken place in the State of Israel, a discussion of which is outside of the scope of this paper.

On the one hand, these changes could harm, to a certain extent, the independent status of the MAG in relation to the military legal system.  But on the other hand, we are of the opinion that the increased connection between the military legal system and the civilian legal system will contribute to a strengthening of the status of the military legal system within the military.  Time will tell whether this prediction is justified.

* Major General Finkelstein was appointed the Israeli Defense Force Military Advocate General (MAG) in March 2000.  Previously he served as Deputy Chief Justice of the Military Court of Appeals (1995-2000); as the Chief military Prosecutor (1998-1993);  and as Chief Defense Counsel (1987-1988).  In 1994 he published a book, “Proselytism(Halah and Practice.”  In September 2001 he was promoted to the rank of Major General.


** Major Tomer serves as the Legal Assistant to the MAG.  She received her LLB at the Hebrew University of Jerusalem and her LLM at Televiv University.


� In this paper, the term “Military Legal System” refers to the whole gamut of military legal systems―the judge advocate general and the military trial system.  The terms “justice” or “military justice system” refer to proceedings in courts-martial.


� See the Security Services Law [Consolidated Version] 5746-1986.


� The phrase “the entire nation is the military” dates back to the beginnings of the State of Israel and reflects this concept of general obligatory service, which is justified by Israel's many security requirements. 


� See Oded Mudrik, Commanders’ Liability―Procedural Aspects, 9 Plilim (5761) 285 [hereinafter  Mudrik, Commanders’ Liability].  At a symposium held in October 1999 at the Israeli Institute for Democracy on the subject of “Military Justice Jubilee,” the Emeritus Chief Justice of the Supreme Court Meir Shamgar, who served as the MAG from 1961 to 1968, noted that military justice, which came into being at the same time as the State of Israel, was intended to serve a country that was in a state of war; however, at the same time, it did not adopt the restrictions that other military legal systems had adopted over history aimed at limiting as far as possible the influence of the law on the military.  As an example, Chief Justice Shamgar noted that from the very outset, the Jurisdiction Law, 5708-1948, prescribed the existence of an instance of appeal in the Israeli military justice system (which is something that was brought into English military law only in 1951).  See Symposium, Military Justice Jubilee, 14 Mishpat ve-Tzava 11, 17 (June 2000)  [hereinafter Military Justice Jubilee].


� The Bill for the Military Justice Law of 1949 was drafted by Adv. Aharon Hoter Yishai, the then MAG. See Chief Justice Shamgar, Speech at the Military Justice Jubilee, supra note � NOTEREF _Ref7160784 \h ��4�, at 20 and see also Zvi Inbar, The Status and Powers of the Military Advocate General, 37 Hapraklit, Special Volume to commemorate 25 years of the Israel Bar Association (5747) 108, 109.


� See Shamgar, supra note � NOTEREF _Ref7169187 \h ��5�, at 20 and see also Inbar, supra note � NOTEREF _Ref7169187 \h ��5�, at 109.


� This article shall deal below with the manner in which these two systems intersect.


� HCJ 695/88, Adler v. Military Court of Appeals, 43(2) P.D. 185, 186.  In that case, two soldiers who had been arraigned in a court-martial argued that the laws of arrest and detention applicable to the civilian legal system that were more lenient than the laws applicable in courts-martial should also apply to them.  This, they claimed, was in light of a general provision of the Criminal Procedure Law (section 2 of the Criminal Procedure Law [Consolidated Version], 5742-1982), which states that, “Criminal procedure shall be in accordance with this Law unless otherwise provide by or under another Law in respect of a specific matter.”  The Supreme Court dismissed the soldiers’ petition and held that the Military Justice Law prescribes a different statutory arrangement regarding the arrest of soldiers arraigned in courts-martial and that the permanent exception in the above provision applied.  It was also held that the uniqueness of provisions regarding arrest under the military justice system was not extraordinary in terms of the general structure and intention of the MJL.


� HCJ 3959/99, Movement for Quality Government in Israel v. the Sentencing Commission, 53(3) P.D. 721, 745.  See also HCJ 4723/96, Avivit Atiyah v. Attorney General, 51(3) P.D. 714, 728, where Justice Beinish held that the Military Justice Law creates a separate judicial system that is “adapted to the needs of the military and encompasses the nature of military service, the conditions under which criminal procedure is executed in the military, the existence of special criminal offenses for those to whom the Military Justice Law applies, and judicial procedures appropriate to its needs.”


� Section 177 of the MJL.  Under the provisions of this section, the MAG is required to have at least seven years of legal experience. 


� First, the manner in which other officers are appointed in the military (other than the Chief of Staff and officers who serve in the military judicial system) is not set out in statute.  Second, most senior military officers are nominated by the Chief of Staff with the consent of the Minister of Defense.  In his book Justice Under Fire, Justice Amnon Strashnov, a former MAG, notes that there are two fundamental facets to the appointment of the MAG by the Minister of Defense. One is the grounding of the MAG’s independent position within the military in that his appointment is made outside the military hierarchy. Second is a strengthening of the MAG’s position outside the military by making him subject to the civilian-political echelons.  Amnon Strashnov, Justice Under Fire, 17 (Yediot Aharonot Books 1994).


� The Attorney General’s Directive No. 21.869A (clause 1) notes that the fact that the powers and roles of the MAG are generally defined, unlike those of any other legal counsel in the Israeli government system, demonstrates the MAG’s special status. Moreover, the MAG is generally subordinate to military orders but at the same time has a separate, independent obligation to fulfill the roles prescribed by law.


� Similarly, the military advocates are staff officers of the commanders of the relevant commands/corps and act as their legal advisors.  See section 179 of the MJL.


� See the end of section 178 of the MJL, and section 9 of Supreme Command Rule 2.0613―Military Advocate General.


� Clearly, the independence of the MAG does not preclude consultation with command ranks.  Sometimes this consultation is required by law.  For instance, section 539A of the MJL, added in 1998, provides that the powers of the MAG to order the commencement of an investigation by an investigating military police following the findings of a military investigation are conditional upon there having been consultation with a commander whose rank is at least that of Major General.  In this context, it is interesting to note that the Attorney General is also required, in certain cases, to consult the political echelons, even though he has ultimate discretion.  This issue was discussed by a commission, established in 1962, headed by then Chief Justice of the Supreme Court, Justice Shimon Agranat, in order to examine the powers of the Attorney General.  In respect of the consultation obligation imposed upon the Attorney General, the Agranat Commission held that the Attorney General is required to consult with the Minister of Justice from time to time regarding the manner in which he is to act in the area of penal law. This obligation to consult, in some cases with the entire government, is imposed upon the Attorney General in particular with respect to activities that have security, political, or public significance.  At the same time, the Agranat Commission emphasized that whenever there are disputes between the Attorney General and the Minister of Justice, or the government as a whole, the Attorney General’s ruling shall be final.  The Supreme Court had ruled similarly in HCJ 935/89, Ganor v. Attorney General, 44(2) P.D. 485, 512. 


� See HCJ 4723/96, Avivit Atiyah v. Attorney General, 51(3) P.D. 714, 725-727. See also supra note 9 and the citations set out therein.  It is interesting to note that in HCJ 425/89, Zofan v. the MAG, 43(4) P.D. 718, 725, Justice Beisky noted that even though there is a great deal of similarity between the MAG and the Attorney General regarding their independence as to arraignment, due to the special nature of the military system, the MAG is subordinate, in terms of command, to the Chief of Staff, and although the Chief of Staff does not have the authority to instruct the MAG regarding arraignments, one cannot ignore the military hierarchical structure in which the MAG operates.


� See section 178 of the MJL, and supra note 12.


� In addition, the MAG makes recommendations to the Chief of Staff regarding the appointment of military advocates.  Section 177(c) of the MJL.  Other powers of the MAG are set out in military edicts.  For instance, the MAG is authorized to give an opinion as to whether there are grounds to bring a career soldier before the Discharge Committee, which is authorized to recommend the release of a career solider from continued service in the military, even when this negates the soldier’s own position. See Supreme Command Rule Note 3.0501.


� See clause 4 of the Attorney General’s Directive No. 21.869A, and clause 13 of Supreme Command Rule No. 2.0613.  The MAG’s status in respect of military authorities is parallel to that of the Attorney General, who is the person authorized to interpret the law in respect of the executive wing of government and whose opinion binds the authorities of the State and reflects the legal position of it.  See HCJ 4267.93, Amitai―Citizens for Proper Administration and Integrity v. the Prime Minister, 47(5) P.D. 441, 473-4.  It should be noted that while the Attorney General is responsible for representing the government and the State authorities in all legal instances, the MAG is responsible for representation before courts-martial and before the Supreme Court sitting on the appeal of a judgment handed down by the Military Court of Appeals.  Representatives of the Attorney General, however, present the position of the IDF when the decisions of military authorities are challenged in the High Court of Justice (hearing petitions submitted against acts of the State).  It is possible that this practice should be reexamined, at least in some instances. 


� For more on the question of the duality of the role of the Attorney General, see The Report of the Public Committee into the Methods of Appointment of the Attorney General and Matters Relating his Tenure at 48-49, 52-56 (1998).  The Committee, which was headed by the previous Chief Justice of the Supreme Court, Justice Meir Shamgar, dealt at length with the question of whether the Attorney General’s position as general prosecutor ought to be separated from his role as advisor to government authorities. The committee’s conclusion was that the blending of these roles was preferable and that the benefits exceeded the detriments.  The main reason for this conclusion was that a single line passes through these two positions connecting the power to activate criminal law in order to promote the rule of law with detailed advice given to government authorities.  In other words, the Committee reached a general conclusion that the weight of the Attorney General’s position and advice stems to a very great extent from the combination and concentration of his powers.  On the other hand, if the role were divided up, this would generate a separation which, in the long run, would weaken each of the divided parts because it would reduce the status of the Attorney General.  In our opinion, the importance of this blend between the area of advice and the power to enforce the law receives additional force with respect to the MAG because he acts in a hierarchical environment where it is harder to maintain the independence of his decisions.


� Sections 280-282B of the MJL.


� Section 178(4) of the MJL.


� Section 298A(a) of the MJL.


� See the beginning of section 14 of the MJL.  In this context, the Israel Police Force reports to the office of the MAG any incident in which a soldier is involved in an offense, and if the military is interested in such, the file is transferred to the military authorities―the military police and the office of the MAG.


� See section 14 of the MJL. For those who are not soldiers and who are not subject to the MJL by virtue of being a civilian military employee or an employee on a mission on behalf of the military under section 8(2), (3) of the MJL, the Attorney General may rule at any time until a verdict is given that such person’s case be heard in a civilian court. See section 15 of the MJL.


� HCJ 5000/95, Pvt. Bertalle v. Military Advocate General, 49(5) P.D. 64.  In approving the military policy regarding arraignments for drug offenses, which is stricter than that used in civilian law, the Supreme Court noted that the establishment of the military justice system was intended, first and foremost, to serve the needs of the military and that the military has a particular interest in deterring soldiers from using dangerous substances (per Justice Kedmi, Id. at 74). 


� See Part C, sections 136-176 of the MJL.  The sentencing powers accorded to disciplinary officers includes the power to impose a sentence of detention up to thirty-five days, confinement, fine, reprimand, warning, or reduction in rank. See sections 152-153 of the MJL.


� Inbar, supra note � NOTEREF _Ref7169187 \h ��5�, at 116-117.  For instance, some 200,000 disciplinary proceedings were held in the various military units in 2000.


� See section 168 of the MJL.  Apart from this supervision, the MAG also deals with complaints from persons accused of committing disciplinary offenses regarding the proceedings in their matters.


� See section 168(c) of the MJL.  A typical case would be where the accused is charged under disciplinary proceedings for an offense that can only be heard in a court-martial and not in a disciplinary proceeding, which, as a rule, is intended for hearing military offenses.


� See section 168(a) of the MJL.


� See section 168(b) of the MJL.  This power of the MAG was construed by the Supreme Court in HCJ 118/80, Greenstein v. the MAG, 35(1) P.D. 239, and more recently in HCJ 106/01, Second Lieutenant Dana Moed v. General Shay Avital (unreported).  In this case it was held that if the disciplinary hearing took place in a manner inconsistent with the legal procedure, the MAG’s authority to quash a disciplinary ruling becomes a duty when, objectively, there is a real suspicion that the failure to observe hearing procedures might cause a miscarriage of justice against the accused.  In Moed, Justice Naor noted that she is willing to assume, for that matter, that this was true not only where a miscarriage of justice was caused to the accused.  Justice Naor opined that the issue ought also be judged from the point of view of the public or from the point of view of the complainant. See para. 12 of Her Honor’s judgment.


� Section 168(d) of the MJL.  For a comprehensive analysis of the powers of the MAG to intervene in sentences imposed under disciplinary proceedings, see HCJ 243/80, Madjinsky v. Military Court of Appeals, 35(1) P.D. 67.


� See section 424(b) of the MJL.


� See section 308(a) of the MJL.  This section grants a similar power to the MAG to quash a charge.


� The confirming authorities are:  the Minister of Defense in the case of a sentence imposing the death penalty; the Chief of Staff in the case of a sentence of the Military Court of Appeals or of a special court-martial (which is competent to try officers of the rank of Lieutenant Colonel or higher, and officers who are charged with offenses for which the death penalty may be imposed); and the relevant District Chief in the case of any other court-martial at first instance. See section 441(b) and (c) of the MJL.


� See section 442 of the MJL.  Thus, the confirming authority may replace a sentence of arrest or detention, in whole or in part, with a conditional sentence and may quash or reduce an obligation to pay compensation.  Before the confirming authority makes its decision, the opinion of the MAG or of a military advocate is submitted to the authority. See General Staff Order 33.0314.  Where the confirming authority makes a decision that contradicts the opinion of the military advocates, he or she must give written reasons for this decision. See section 442(c) of the MJL.  Additional powers conferred upon the District Chiefs include the power to rule that a complaint transferred by a senior disciplinary officer for hearing by a court-martial, be heard in disciplinary proceedings if he decides, after reading the opinion of a military advocate, that it ought to be heard in disciplinary proceedings. See section 151(a) of the MJL.  Section 171(b) of the MJL provides that a person shall not be brought before a court-martial for an act that he was tried for in disciplinary proceedings other than by order of the District Chief, which order shall only be made after receipt of the opinion of a military advocate.  The power to convene sessions of a court-martial is also granted to the Chief of Staff and to the District Chiefs (defined as a “convening authority”).  See section 204 of the MJL.  In addition, the convening authority may decide that a particular case be heard in camera so as to prevent harm to the security of the State.  See section 324(b) of the MJL.  It should be noted that in the civilian system, this power is granted to the court alone.  See section 68 of the Courts Law [Consolidated Version] 5742-1982).  Section 325 of the MJL states that there shall be no publication of any hearing that takes place in camera in a court-martial, nor issue of the protocols of such hearing, without the consent of the convening authority or of the court.


� See Mudrik, Commanders' Liability, supra note � NOTEREF _Ref7160784 \h ��4�, at 308, where the author calls for the cancellation of these powers.


� Note that the Supreme Court dismissed this petition, holding that there were no grounds for intervening in the discretion of the MAG. HCJ 2702/97, Anon. v. the Minister of Defense, 53(4) P.D. 97.  On grounds for the intervention of the High Court of Justice in the decisions of the MAG, see below.


� In the Duvdevan case, the Supreme Court spoke of the powers of the District Chief to quash a charge.  This power is granted, as stated above, in parallel to both the MAG and to the District Chief.  However, the quashing of a charge by the District Chief requires the consent of a military advocate.  Regarding the power of the District Chief, the Supreme Court held, per Chief Justice Barak, that “prima facie we ought not presume that a military advocate may make a decision that contradicts that of the Military Advocate General.  Thus, we ought not presume that the power of the district chief is reserved to make a decision that contradicts that of the MAG, since it is clear―in light of our presumption―that such a decision could not be so refined as to quash an information without the consent of a military advocate.”  The court noted, however, that it was not required to make final rulings on this question in order to rule on the questions that the petition placed before it.  Id. at 113.  As to the power of the District Chief to order the Chief Military Prosecutor to file an appeal, the Military Court of Appeals has held that the exercise of this power must be effected with supreme care, naturally, and only in special circumstances, after a careful reading of the opinion of a military advocate.  The Military Court of Appeals was of the opinion that the District Chief might not be aware of important material considerations related to acceptable practice in judicial and sentencing proceedings, which must be considered as part of the decision to file an appeal.  Similarly, the District Chief may not be familiar with the legal issues that comprise the lion’s share of the considerations of the prosecutor in examining the chances of success in a case before the Military Court of Appeals.  Therefore, it was held that the District Chief must place decisive weight on the opinion of the Chief Military Prosecutor and that a deviation by the District Chief from the opinion of the prosecutor might be considered an extreme lack of reasonableness, which would void the decision.  See Cr.A. 44/97, Chief Military Prosecutor v. Aflalo.


� Section 316(a) of the MJL. (This obligation does not apply to an accused in the Traffic Court-Martial, where the hearing is held in the absence of a Military Prosecutor).  If the accused has not selected his own defense counsel, the convening authority may, prior to the commencement of the hearing, appoint a military defense counsel for him. Once the hearing commences, this power is vested in the court itself.  See section 321 of the MJL.


� Supreme Command Order 2.0613, cl.11.  Note that the duty of trust to the client, which is anchored in the Public Defense Counsel Law 5756-1995, was drafted even more broadly, in the following terms: “(a) In fulfilling his role, the public defense counsel shall act as an attorney for the benefit of his client, with trust and commitment, and the ethical rules that apply to an advocate in representation of his client shall apply to the public defense counsel.  (b) Where there is a conflict of interests between the duties of a public defense counsel who is an employee of the office of the Public Defense Office towards his client and his duty to the state, his duty to his client shall prevail over his duty to the state.”


� These proposals did not come about probably because the general opinion is that the current arrangement enables the Military Defense Counsel to operate efficiently, while maintaining full professional independence.  (See Inbar, supra note � NOTEREF _Ref7169187 \h ��5�, at 114, and see also Report of the committee for examining the Subordination, Status and Working Arrangements of the Military Defense Counsel (1997).  This committee, which included former MAG (ret.), Brigadier General (Res.) Zvi Inbar and former Chief Military Defense Counsel the late Colonel (Res.) Itshak Axel, was appointed by the head of the Manpower Command, and examined, among other things, the organizational place of the office of the Military Defense Counsel, as well as examining proposals to move it from the office of the MAG and even to completely remove it from the military.  And indeed it is not rare for military defense counsels to file petitions in the Supreme Court against military authorities, including the MAG.  This was what happened in the Bartelle case, HCJ 5000/95, Pvt. Bertalle v. Military Advocate General, 49(5) P.D. 64, where military defense counsels filed petitions against the MAG on behalf of several soldiers.  The petitioners, who had been charged with offenses under the Dangerous Drugs Ordinance, requested that the charge sheet filed against them be amended to a military offenses in the MJL, which did not carry with it a criminal record. 


� Apparently, this concept is the grounds for the provisions of section 423 of the MJL, which imposes a duty on the MAG to ensure that an appeal be filed against a sentence imposing the death penalty in first instance.  If the accused himself does not appeal such sentence, the MAG must instruct a military defense counsel to file a statement of appeal. At the same time, the death sentence has never been imposed at first instance (nor on appeal), and thus the need to exercise this power has never arisen.


� Section 202 of the MJL provides that the President of a district or special court-martial shall, in selecting a bench, include at least one military judge and one legally qualified military judge.  This version of section 202 was enacted in 1982 and contains two innovations that were not in the original section.  The first relates to the fact that in the past, the President of the court had discretion to hold a trial without a legally qualified military judge.  However, apparently this power was only ever exercised once. See Yoram Galin, Additional Amendments to the Military Justice Law, 34 Hapraklit 296, 300 (5744-1984).  This possibility was removed when the MJL was amended.  The second innovation under the MJL was that it was originally possible to select a panel for a court-martial from legally qualified military judges only, without having a single military judge who was not legally qualified.  This possibility, which was exercised on a number of occasions in the past, no longer existed either after the amendment.  The amendment shows how important it was to the legislator (even in the 1980s) to combine legally qualified judges with commanders who are not professional judges in the judicial process of courts-martial.


� This manner of appointment was only enacted in 1986.  It should be noted that under the Jurisdiction Law 5708-1948, the professional judges who sat on the bench were soldiers in the regular chain of command. In the MJL, the substantive distinction of military judges was prescribed and an independent military justice system was created.  The third stage took place in 1986, as stated above, when Amendment No. 17 to the MJL took effect.  This amendment provided that the legally qualified judges would be appointed by a selection committee made up of nine people:  the Minister of Defense (Chair of the Committee), the Minister of Justice, the Chief Justice of the Supreme Court, another judge of the Supreme Court, a representative of the Israel Bar Association elected by the National Council of the Bar Association, the Chief of Staff, the Head of the Manpower Command, the President of the Military Court of Appeals, and one of the legally qualified military judges of the Military Court of Appeals.  Sections 186-187 of the MJL.


� Section 201 of the MJL.  Under this section, the district court-martial may also sit in a panel of five judges, however, apparently no use has ever been made of this option.  See Galin, supra note � NOTEREF _Ref7769404 \h ��45�.  In 1998, an amendment to the MJL was passed which provided that the district court-martial may sit on a case regarding the offense of absence without leave in a panel of one legally qualified military judge only, provided that such judge shall not impose a sentence of more than nine months’ actual imprisonment.  However, the President or Deputy President of the court-martial may determine, at his or her own initiative or upon the application of an accused or a military prosecutor, that a larger bench shall hear the case of such an offense.  In such case, the limitations imposed on a single judge shall not apply . See section 203 of the MJL.


� Section 216 of the MJL.  An exception is set out in section 215B of the MJL, regarding an appeal from a ruling of the Traffic Court-Martial.  Where such an appeal is heard by a panel of three, it is sufficient that one of the judges be a legally qualified judge.


� HCJ 142/79, Katz v. President of the Court Martial, Central Jurisdictional District, 33(3) P.D.  346, 347-348 (emphasis added).


� Proposed Legislation (Hatsaot Chok) 1489 (5741-1981) 40, 42.


� Oded Mudrik, Military Justice, 145-147 (Tel Aviv, 5753-1993) [hereinafter Mudrik, Military Justice].


� Section 392 of the MJL.


� Section 391 of the MJL.  And indeed, in one case, there was a doubt as to whether the military judges knew that they had the power to disagree with the head of the court, who was a legally qualified judge, and the case was remanded by the Military Court of Appeals to the first instance court.  Cr.A. 142/87, Corporal Iris v. Chief  Military Prosecutor.


� See section 394 of the MJL.


� Mudrik, Military Justice, supra note � NOTEREF _Ref7770506 \h ��51�.


� See Cr. A. 100/96, Private Kiviti v. Chief Military Prosecutor.  For a critical position which calls for the cancellation of section 394 of the MJL and the publication of the identity of majority and minority judges, see Cr.A. 137/99, Lieutenant Jonathan Sivan v. Chief Military Prosecutor, at 23-25.  According to this critique: “judges are not ‘ghost writers’.  An identified judge, who takes responsibility for the contents of his judgment, must stand behind every judgment made.  In this manner, the status of judges will be strengthened and the prestige of military judges will increase, and with it the status of courts martial as a competent judicial institution in the State of Israel.”  (Ironically, this position was the minority position in that case; however, the majority judges in that case, whose identities were secret, as stated above, were of the opinion that the question could go either way, and that the matter should be the subject of staff research.).


� The Military Court of Appeals held a comprehensive discussion of these difficulties in Private Kiviti, 100/96, where the question of disqualification of a military judge was discussed at length.


� Per the Emeritus Chief Justice of the Supreme Court, Shamgar, in C.A 503/87, Shpek v. Egged Transportation Cooperative Society Ltd., 42(1) P.D. 162, 164 (See also the comment of Justice Haim Cohen to the effect that “in some courts-martial, a very considerable part of the judicial work is done in the area of criminal law.” Cr.A. 221/77, Felicia Langer, Adv. v. The Committee for Certification of Defense Counsel in Courts Martial, 32(1) P.D. 182, 186.)


� Cr.A. 114/95, Colonel Dvir v. the Military Prosecutor, at 10.


� Mudrik, Military Justice, supra note � NOTEREF _Ref7770506 \h ��51�, at 116-119.


� Id. at 118-119.


� See section 184 of the MJL.


� Given these difficulties, Dr. Mudrik is of the opinion that the roles and powers of lay judges ought to be reduced, as part of his proposed sweeping reform of the military justice system, so as to complete a trend that will make courts-martial part of the judiciary, in the broad meaning of that word. See: Mudrik, Military Justice, supra note 8, at pp. 149-152; and also in his article Oded Mudrik, Military Justice in Israel―from “Command Orientation” to “Court,” Plilim A 83, 113-114 (5750-1990).


� Cr.A. 234/90, Staff Sergeant Noy v. Chief Military Prosecutor, P.D.Z. Selected (1990) 133, 136.  In that case, the accused was charged with the offense of negligently causing death due to his participation in a training accident which took place in Officers’ School.  The accused, who was a cadet in Officers’ School at the time of the accident, was aware that one of the non-legally qualified judges who was hearing his case had been transferred to serve as a platoon commander at the Officers’ School.  The accused sought to have this judge disqualified claiming that there was a suspicion of bias due to possible relations or the possible subordinacy of the judge to certain officers at the school.  The accused added, on appeal, that in one of his defense claims he had wanted to argue the existence of liability on the part of the second-in-command and the chief training officer at the school, which, he claimed, reduced his own liability for the accident.  In light of this, the accused claimed that there was a difficulty in the fact that the military judge, who was meant to be subordinate to these officers, would be judging his case and dealing with this claim.  In rejecting the claim for dismissal against the judge in question, the court held that although the structure of the military justice system creates grounds for claiming “institutional dependence” between the military judge and various commanders, these theoretical views conflict with the basic concept of the system as a whole, which, as set out in the law, places military judges on the benches of courts-martial.  Regarding the instant case, the court held that the military judge against whom the claim was raised was a judge holding the rank of Lieutenant Colonel, who would at most be required to hear matters regarding members of his own rank, and whose dependence upon such commanders, or subordinacy to them, was limited in the extreme.  The court also held that it was not at all clear that the judge would be required to deal with the commanders in question and, in any event, he was not sitting in judgment on their case and only needs to “shed light on questions that might be connected to those people.”  We are of the opinion that, with the greatest respect, it would have been, perhaps, possible to reach a different conclusion.  That is not in light of the claim of the existence of institutional bias, but rather because in the circumstances of the case it would seem as though there was a suspicion of a concrete conflict of interest between the military judge’s new role as platoon commander at the Officers’ School, and his continued acting as a judge, which itself gives rise to questions regarding the liability of office holders in the school.  In our opinion, once the Military Court of Appeals found that there was dependence or subordinacy―even if limited―between the judge and these commanders, it ought to have disqualified him. 


� See Cr.A. 100/96, Private Kiviti v. Chief Military Prosecutor, at 32.  On the distinction between a prior opinion and prejudice see also Cr.A. 1988/94, Braun v. State of Israel 48(3) P.D. 608, 623.  In that case, the Supreme Court, in referring to a claim for disqualification made against a professional judge in the civilian legal system, noted that “a judge who sits amongst his people has opinions about many different matters.  He will obviously have opinions on legal questions and sometimes he has views regarding the subject matter of a hearing.  There is room to distinguish in this type of case between a prior opinion and prejudice.  Only when a prior opinion becomes absolute and final, without the reasonable possibility of persuasion or change, will it become prejudice, and only prejudice creates a real possibility of bias, which might disqualify a judge.  Thus, for instance, a judge who is a religious person is not disqualified from hearing a matter of religious import merely because he is a religious person.”


� Mudrik, Military Justice, supra note 7, at 117.


� The end of section 201 of the MJL.


� Note that the Military Justice Code (Amendment 21) required that a soldier of the same rank as the accused sit on the bench of the court, however, this provision was not copied into the Military Justice Law.  The right of an accused to request that a judge of his rank be included on the bench of the court in his trial was retained initially. However, this arrangement also was repealed by the legislature in 1964 (Sefer Hachukim 184, 5724-1964).


� See section 393(b) of the MJL.


� Mudrik, Military Justice, supra note 7, at 116-117.


� This list would not be complete without making reference to the proposal, which appears on and off the public agenda in Israel, that treatment of training accidents be transferred to commanders, instead of trying those responsible in courts-martial.  We cannot, in this article, expand on this proposal, however, we would like to set out the proposal in brief herein, as it was expressed in the “Pit Case.” In 1992, while a unit of a section commanders’ course was performing a drill in which they raided a building, one of the training soldiers fell into an open well, in the house that the unit had raided, and was killed.  Five of the soldier’s commanders were tried by a special court-martial, and convicted.  In the sentence, the special court-martial proposed, on its own initiative, that there be an examination into the possibility that the investigation methods and legal treatment of training accidents in the IDF undergo a revolutionary change.  Under this proposal, there should be a shift of emphasis from legal-judicial channels to command-administrative channels.  The court stated as follows: 


The model that we see before us is that of a committee to be steered by a Brigadier General (Res.) or Major-General (Res.) and a retired judge of the Supreme Court, or a lawyer with similar qualifications.  This committee would be charged with the lion’s share of actual treatment of these matters.  The committee could hold in depth inquiries into training accidents and near accidents.  The purpose of the inquiry would be to draw general conclusions (at various levels), to make findings regarding personal liability and to make recommendations to the Chief of Staff regarding the administrative-command steps that ought to be taken against those responsible.  These steps will include various administrative options such as removal from office, delayed promotion of rank or office for various periods, the making of promotions conditional upon further study or training, termination of career service and stripping of rank . . . in addition, they could also include disciplinary arraignment . . . if the committee forms the opinion, at any stage in its work, that the seriousness of liability in a matter demands legal treatment, it shall transfer examination of liability to the military police.  In our opinion, these would be few, extreme cases (mainly cases of drills with live ammunition), and these could, as a rule, be located at early stages.


The special court-martial noted that the advantages of the model proposed by it would be, inter alia, that questions of liability would be settled in a shorter time-frame; an additional advantage that the court mentioned is that the investigation would be of a higher and more professional quality; it was also stated therein that in the kind of proceedings described, it would be possible to claim that persons being investigated would not deny their liability subject to a provision in the Law to the effect that such would not be used against them in criminal proceedings.  It was also noted that we could anticipate that some of those responsible would be able to draw their own conclusions regarding their continued service in the military, which would prevent the phenomenon of evading personal liability that is too often seen in the courts.  In the opinion of the panel of the special court-martial, this proposed method would prevent a criminal stigma being attached to persons whose fault is mainly functional, and who are the best of our people, fulfilling essential positions, and not “people with criminal tendencies.”  The court also noted that since the response would come from the level of supreme command, the message that this would send regarding the importance of safety would be clear and sharp, in comparison with judicial decisions.  Finally, the court noted that such a committee, which would be accompanied by publicity and explanatory information, would strengthen the position of military command ranks and restore the trust of the military in the systemic treatment of these issues (District Court 7/93, Military Advocate General v. Lieutenant Colonel Lior Shalev & Ors.)  The Military Court of Appeals, which heard a double appeal regarding the judgment of the special court-martial, found the special court-martial’s intervention in so controversial a matter inappropriate.  In obiter dicta, the Military Court of Appeals commented that “in the aforementioned proposal, the court of first instance deviated from its proper boundaries      . . . .  The matter that the court commented on in obiter dicta is multi-faceted and it would have been better for the court not to have stuck its head into this extra-judicial subject, and should not have expressed an opinion on a matter such as this in respect of which there are so many differing opinions.”  (Cr.A. 193/94, Lieutenant Colonel Lior Shalev v. Chief Military Prosecutor at p. 28-29 of the judgment.)  Clearly even if we presume that the court-martial is not the appropriate forum for discussing the treatment of training accidents, this does not make it unnecessary for the competent authorities to deal with the matter in full sincerity.  And indeed, the proposal of the special court-martial in the "Pit Case" gained widespread acclaim in academic writings. See Mudrik, Commanders’ Liability, supra note � NOTEREF _Ref7160784 \h ��4�; Assa Kasher, Public Trust in the Military, 9 Plilim 257 (2000).  We should also mention that the State Comptroller (Justice (Ret.) Eliezer Goldberg) who heard the appeal in the “Pit Case” also dealt with the proper method for dealing with training accidents in the IDF in a special report he had published in 1999, regarding a training accident known as the “Ze’elim B Case,” during which five soldiers in an elite reconnaissance company were killed (State Comptroller’s Report on Audit Findings regarding the “Ze'elim B” Disaster, 73-75 (March 1999)).


� For instance, there is a disciplinary tribunal for State employees in the public service (see Public Service (Discipline) Law, 5723-1963); there are disciplinary tribunals for employees of local authorities in the municipal sector (see Local Authorities (Discipline) Law, 5738-1978); advocates are subject to the authority of a disciplinary tribunal (see Chamber of Advocates Law, 5721-1961).  Disciplinary tribunals also operate in the Prisons Authority (see Prisons Ordinance [New Version], 5732-1971) and in the police.  It should be emphasized that disciplinary offenses committed by policemen may be heard either before the police officers' disciplinary tribunal, or before a single judge, viz. a police officer who ranks at two levels higher than the accused, in disciplinary proceedings that are reminiscent of those implemented in the military (section 51 of the Police Force Ordinance [New Version], 5731-1971).


� See sections 171-172 of the MJL.


� This view was recently expressed in a judgment of the Central District Court Martial (See HCJ  210/01, Military Prosecutor v. Sergeant Yevgeny Tokker.  Cf. C.A 503/87, Shpek v. Egged Transportation Cooperative Society Ltd., 42(1) P.D. 162, 164, where Shamgar CJ notes that “disciplinary proceedings which may be instituted in various civilian contexts after criminal conviction are included in the criminal proceedings held in the courts-martial . . . .” 


� Section 10(b) of the Career Service in the Israel Defense Forces (Pensions) Law [Consolidated Version], 5745-1985.


� State Service (Pensions) Law [Consolidated Version], 5730-1970 (sections 15, 17, 22, and 57).


� Proclamation Note 2 regarding Governmental and Legal Arrangements, 5727-1967.


� Note that in 1985 a petition was filed with the Supreme Court in which the petitioners requested the High Court of Justice to order the reservation of the right to appeal to judicial appeal instances on judgments of courts-martial operating in the Territories.  The court rejected the petition, holding that the right of appeal was not a fundamental right and that the rules of international law―under treaty or custom―do not contain a binding provision regarding the setting up of a military appeal instance.  At the same time, the court recommended that the military authorities consider setting up an appeal instance, noting that the setting up of such an instance would raise the esteem of the military justice system, since it will embed in it an element that will increase the ability to make legal considerations and the ability for the courts to operate professionally in the eyes of the local community and in the eyes of the world.  In addition, the Supreme Court noted that the existence of an appeal court would stress the independence of the military justice system and that this would be an important element in strengthening its status and prestige. HCJ 87/85, Arjub v. IDF Commander, 42(1) P.D. 353.  And indeed, following this proposal, the Order regarding Security Guidelines 5730-1970 was amended and an appeal court was set up for appeals against judgments of courts in the Territories. (Order Regarding Security Guidelines (Amendment Note 58) (Order Note 1265) dated 1 January 1989).


� As stated above, the MJL provides that the Attorney General may order that a soldier’s case be transferred for hearing in a civilian instance, if he is persuaded that the offense was not committed within the military, or due to the accused’s belonging to the military (see section 14 of the MJL), and he may order that the trial of a citizen employed by the military be transferred to a civilian instance (section 15 of the MJL).


� Note that in these two cases, the relationship between the MAG and the Attorney General regarding the powers of the MAG as enforcer of the law in the military, were examined; however, in our opinion, this can also be used to indicate the relationship between them in the area of legal advice.


� The Attorney General’s position was that Second Lieutenant Sadiel was, prima facie, negligent in fulfilling his duty; however, he did not think that there was a causal link between such negligence and the death of the soldier.  Therefore, his position was that there was room to arraign the officer for the offense of criminal negligence under section 124 of the MJL (and not for the offense of causing death by negligence).  On the other hand, the MAG was of the opinion that even presuming that the officer had been negligent, as the Attorney General thought (a presumption which, as we have seen, the MAG disagreed with, since he thought that at most this was a question of an error of discretion), there would still not be room to arraign the officer in criminal law when the facts were clearly in the context of a military operation, of a combat nature, and especially not where there was no causal link between the negligence and the death.


� In a letter sent by the MAG at that time to the Attorney General, he claimed that, given the independent status of the MAG, as is set out in the Military Justice Law and in case law, and in light of precedents regarding the independence of discretion of the administrative authority, which require that persons with authority exercise their discretion independently, there is some doubt whether he is entitled to act under the orders of the Attorney General if he does not agree with them.


� In accordance with the procedure for dealing with fatal accidents in the IDF, which was formulated by the Knesset Foreign Relations and Security Committee in 1980, members of the deceased person’s family may file an objection to the Attorney General against the opinion of the MAG regarding the circumstances of death.  This procedure is anchored in the Attorney General’s Directives (see Directive 50.013 dated 20 January 1981, headed MAG―Fatal Accidents in the IDF).


� Following this decision of the court-martial, the then Attorney General declared that he would no longer deal with objections from families of deceased soldiers against the opinion of the MAG, however, when a new Attorney General was appointed, the procedure was renewed, allowing an objection to be filed with the Attorney General, and the procedure is still valid today.


� HCJ 4723/96, Avivit Atiyah v. Attorney General, 51(3) P.D. 714.


� Under the Attorney General’s powers under section 231 of the Criminal Procedure Law [Consolidated Version], 5742-1982.


� Alternatively, the Supreme Court was requested to order the Attorney General to require the MAG to cancel the information “by virtue of his powers as head of the General Prosecution Office.”  Alternatively to the alternative, the petitioner requested that the Supreme Court order the MAG directly to cancel the information under the MAG’s powers in section 308 of the MJL.


� HCJ 4723/96, Avivit Atiyah v. Attorney General, 51(3) P.D. 714, 731-733.  It should be noted that Chief Justice Barak, who remained in the minority in this case, was of the opinion that the Attorney General’s power to intervene ought to be broader.  In his opinion, the first question ought also be answered positively, and the Attorney General ought to be allowed to stay proceedings commenced by a military prosecutor in a court-martial.  This is because in Chief Justice Barak’s view, “the Attorney General’s control of the criminal proceedings taking place in the court-martial ought to be recognized.  We ought not permit different foci of power that pull in different directions.”  Id. at 743-744.  The third judge on the panel, Justice S. Levin, was of the opinion that the general considerations referred to in Chief Justice Barak’s judgment justified a constitutional arrangement in principle, which would recognize the power of the Attorney General to stay proceedings taking place in a court-martial; however, in the existing constitutional framework, he preferred to join Justice Beinish for pragmatic reasons, since in his view, “acceptance of the view of the Chief Justice is likely to create a mélange of powers and a mess regarding the identity of the person with direct power to deal with an application to stay proceedings.”  Therefore, in his view, the issue ought to be settled in statute, which would prescribe detailed powers and hierarchical provisions.  Id. at 744.


� Id. at 472.


� Another question relates to the authority that the Supreme Court grants the Attorney General to intervene in a decision of the MAG in cases where the latter’s decision seems to the court to “exceed the boundaries of accepted legal norms, or as being unreasonable, or, heaven forbid, lacking good faith.”  This test is very reminiscent of the tests set out  for the intervention of the High Court of Justice in the decisions of the MAG. (We shall expand on this point below.)  Thus, the question arises as to the justification for having a second level of examination.  Moreover, it is possible to think of more procedural difficulties, such as whether in every special case in which a petition is filed in the High Court of Justice against a decision of the Military Advocate General in the area of arraignment, the High Court of Justice will refer the petitioner to the Attorney General as part of the duty to exhaust proceedings before applying to the High Court of Justice.


� Justice Beinish gives this extra weight in stating that the intervention of the Attorney General, under the procedures for dealing with fatal accidents, “stems from the issue being of first rate interest to the public and relates to the protection of human life entrusted into the military system” (emphasis added ).  Indeed, the Atiyah case dealt with a charge sheet that attributed the accused with the offense of use of a dangerous drug; despite this, both Justice Beinish and Chief Justice Barak use the example of training accidents (see, for instance, per Justice Beinish, Id. at 471; and per Chief Justice Barak, Id. at 478-479).


� That is despite the fact that the court-martial which cancelled charge, as set out above, did so because of the fact that the charge had been filed upon the order of the Attorney General, and not at the discretion of the MAG.


� See section 440I of the MJL.  This amendment was passed following the recommendations of the Shamgar Committee which was appointed in 1977 by the Minister of Defense and the Minister of Justice.  The wording of the section seems at first glance to have been copied from section 30 of the Courts Law [Consolidated Version], 5744-1984, which provides when leave is to be given for a further hearing, in an expanded panel, regarding a judgment of the Supreme Court.  However, the Supreme Court held that the tests for granting leave to appeal a judgment of the Military Court of Appeals would be broader than the tests for a further hearing in an expanded panel of the Supreme Court regarding a judgment of the Supreme Court. See App. for Leave to Appeal 25/87, Haber v. the Chief Military Prosecutor, 42(1) P.D.  45, 46-47.


� HCJ 425/89, Jamal Abdel Kader Mahmoud v. the Chief Military Prosecutor, 43(4) P.D.  718, 738-739.


� See HCJ 372/88, Fuchs v. the Military Advocate General, 42(3) P.D. 154;  HCJ 425/89, Zofan v. the Military Advocate General, 43(4) P.D. 718;  Cr.A. 6009/94, Shafran & Ors v. the Chief Military Prosecutor & Ors, 48(5) P.D. 573; HCJ 442/87, Shaul v. the Military Advocate General, 42(2) P.D. 749, 753; HCJ 4550/94, Isha v. the Attorney General, 49(5) P.D. 859, 870.


� See HCJ 4550/94, Isha v. the Attorney General, 49(5) P.D. 859.


� This distinction between negligence during an operational activity and negligence during training was approved in the past by the Supreme Court in HCJ 6009/94, Shafran v. the Chief Military Prosecutor, 48(5) P.D. 573.


� Id. at 873-874.


� Parenthetically, it should be noted that Justice Heshin stated in the same case that even if the MAG had decided to arraign the unit commander on criminal charges, he would not have intervened in the decision.  Id. at 874.


� See for instance, the memorandum of the Law, which proposes repealing a large portion of the powers granted to chiefs of jurisdictional districts (and cf. Shamgar, Speech at the Military Justice Jubilee, supra note � NOTEREF _Ref7160784 \h ��4�, at 20).


� A change such as this may be seen in the insertion of section 440I of the MJL, which affords the possibility of appealing (by leave) to the Supreme Court on a judgment of the Military Court of Appeals; another obvious change is the Atiyah judgment, which to an extent makes the Military Advocate General subordinate to the Attorney General. 


� By way of example of these processes, we shall note the development that has taken place over recent years in the defense ethos in Israel; the transfer from collectivism to individualism; and the increasing readiness, inter alia, among families of deceased soldiers, to criticize decisions made in the military (“the slaughter of holy cows”) etc. (an in depth discussion of these processes may be found in Assa Kasher, Public Trust in the Military, supra note � NOTEREF _Ref8877818 \h ��71�, and in Gidon Doron and Udi Lebel, Defensive Organization―the Military versus Bereaved Parents, 9 Plilim  369 (2000)).
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