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When the British Government established a penal colony in Australia in 1788, the sailors and soldiers who accompanied the transported prisoners were governed by the English Mutiny Act and the Articles of War that were in force at the time.  Following the withdrawal of the English naval and military forces in 1870, an Australian military legal system began to evolve.  Before federation on 1 January 1901, there were separate State naval and military forces.  These forces were governed by State legislation that closely followed the English system.  Following federation, the Commonwealth naval and military forces were established.  Until 1985 the separate forces were governed by Commonwealth legislation.  That legislation incorporated the respective English legislation for each of the forces.  Although work had commenced on developing an Australian military justice system before World War II, it was not until 3 July 1985 that such a system came into force.  This paper describes the current Australian system.

I.  DEVELOPMENT OF AUSTRALIAN MILITARY LAW

Following the settlement of Australia in 1788, the provisions of the Mutiny Act of England that was in force at the time governed the British troops who were in the Colony.  It was not until 1870 that the English naval and military forces were withdrawn from Australia.
  With the formation of the various Colonies of Australia, Colonial Navies and Colonial Armies were raised, and these were governed by the appropriate Colonial legislation.
  This legislation provided for military offences such as desertion and mutiny.

With the federation of the various States into the Commonwealth of Australia in 1901, a statute of the Parliament of Great Britain, namely the Commonwealth of Australia Constitution Act 1900 (UK),
 provided Australia with a written Constitution.  Section 68 of the Constitution provides, “The Commander-in-Chief of the Naval and Military Forces of the Commonwealth is vested in the Governor-General as the Queen’s representative.”  Thus the Governor-General personally has the ultimate executive authority over such of the Australian Defense Forces as exists from time to time.

The Constitution also specifies the powers of the Australian Parliament.  Placitum (vi) of section 51 of the Constitution grants Federal Parliament exclusive powers, namely, the “[p]ower to make laws for the peace, order and good government of the Commonwealth with respect to the Naval and military defense of the Commonwealth and of the several States, and the control of the forces to execute and maintain the laws of the Commonwealth.  Pursuant to this power, the Federal Parliament enacted the Defense Act 1903 (Cth), the Naval Defense Act 1910 (Cth), and the Air Force Act 1923 (Cth).  The Defense Act 1903 (Cth) provided that the State Acts relating to defense forces ceased to apply.
  It also authorized the Governor-General to make regulations for securing the discipline and good government of the Defense Force,
 and, pursuant to this power, the Australian Military Regulations were made in 1904,
 the Naval Regulations in 1906,
 and the Air Force Regulations in 1922.
  The Air Force Regulations were made under the Air Force Act 1923 (Cth) in 1927,
 and the Naval Forces Regulations under the Naval Defense Act 1910 (Cth) in 1935.
  The Regulations predominantly dealt with the organization and administration of the respective services.

The Defense Act 1903 (Cth) governed the raising and maintenance of the Australian Military Forces, and was the source of military law applicable to those forces.  However, with time, the separate branches of the Australian Military Forces became subject to the jurisdiction of separate legislation.
  However, all services eventually became subject to the Defense Force Discipline Act 1982 (Cth).  Even so, a brief history of each service’s past is still worth noting.

A.  Navy

Initially, the Defense Act 1903 (Cth) applied to the Navy
 and made applicable the provisions of the Naval Discipline Act 1866 (UK).
  This situation remained unaltered following the passing of the Naval Defense Act 1910 (Cth).

However, in 1964, the provisions of the Naval Discipline Act 1957 (UK)
 were made applicable to the Navy,
 and those provisions continued to apply until repealed in 1985.
  Since 3 July 1985, discipline in the Navy has been governed by the Defense Force Discipline Act 1982 (Cth).

B.  Army

The Defense Act 1903 (Cth) applies to the Army.
  By it, the provisions of the Army Act 1881 (UK)
 were made applicable to the Army while its members were on active service.
  In 1917 the Defense Act 1903 (Cth) was amended, and the law in relation to discipline that applied to the Army depended on whether the Army was on war service or not
 with the only significant difference between the legislation that was applicable in time of peace and that which was applicable in time of war was that the available punishments were greater in time of war.  At that time, the Army was governed by: 

1.
The Defense Act 1903 (Cth);

2.
The regulations made pursuant to the Defense Act 1903 (Cth); and

3.
So much of the Army Act 1881 (UK) and Rules of Procedure, not being inconsistent with 1 and 2, as were applied by section 88 of the Defense Act 1903 (Cth).

The Defense Act 1903 (Cth) gave the Governor-General power to constitute a Board of Administration for the Military Forces, which was called the Military Board, and prescribed the powers and functions with which the Board could be invested.
  By virtue of the powers given to the Military Board by the Australian Military Regulations, the Military Board regulated the administration of the Military Forces by the Australian Military Orders, the Military Board Instructions, and Army Routine Orders.  The provisions of the Army Act 1881 (UK)
 continued to apply to the Army until repealed in 1985.
  Since 3 July 1985, discipline in the Army has been governed by the Defense Force Discipline Act 1982 (Cth).

C.  Air Force

Following the formation of the Australian Air Force on 31 March 1921, it was made subject to the Defense Act 1903 (Cth).
  It was specifically provided that the Army Act 1881 (UK)
 did not apply to members of the Air Force.

However, in 1939, the provisions of the Air Force (Constitution) Act 1917 (UK),
 in force on 15 December 1939, were made applicable to the Air Force,
 and provisions continued to apply until repealed in 1985.
  Since 3 July 1985, discipline in the Air Force has been governed by the Defense Force Discipline Act 1982 (Cth).

Thus, while each of the three Services was initially subject to the Defense Act 1903 (Cth), the Navy and the Air Force were subsequently granted their own legislation.  However, the administration of discipline in all three Services was effectively governed by the respective English legislation, by reference in the Australian law, until 1985.  Since 1985 all three arms of the Australian Defense Force have come under the provisions of the Defense Force Discipline Act 1982 (Cth).

II.  THE DEFENCE FORCE DISCIPLINE ACT 1982 (CTH)

The Defense Force Discipline Act 1982 (Cth) (the Act) set up a hierarchy of service tribunals and conferred upon them a comprehensive system of discipline law that reflected civilian criminal standards and processes.
  The service tribunals have the power to try members of the Australian Defence Force on charges of service offences against the Act.  Civilians accompanying the Australian Defence Force outside Australia or on operations against the enemy are also subject to the Act in certain circumstances.
  Civilians are not otherwise liable to be tried by service tribunals, nor are any offences created by the Act triable by civil courts.

The Act also provides for related matters such as investigation of offences,
 suspension from duty,
 powers of arrest,
 power to order restitution of stolen property 
 or payment of reparation for damage or loss caused,
 conviction without punishment,
 approval of certain punishments by higher authority,
 suspension and remission of punishments,
 execution and enforcement of punishments and parole.

III.  AUSTRALIAN SERVICE TRIBUNALS

Having described the general purport of the Act, it is appropriate to detail the tribunals and appointments that are empowered to deal with military offences.  The Australian service tribunals that are available under Part VII of the Act, in a descending order in relation to the jurisdiction that is granted to them, are:

1.
General Court-Martial;

2.
Restricted Court-Martial;

3.
Defense Force Magistrate;

4.
Superior Summary Authority;

5.
Commanding Officer;

6.
Subordinate Summary Authority; and

7.
Discipline Officer.

Although a discipline officer does not constitute a service tribunal for the purposes of the Act,
 the provisions relating to them will be dealt with in this section for completeness.  Each of these tribunals shall be examined in turn, and the issues of how they are convened or appointed, their composition, their jurisdiction, and the punishments that they may impose shall be addressed.  Subordinate Summary Authorities, Commanding Officers, and Superior Summary Authorities, as a group, are classed as Summary Authorities,
 but each will be dealt with separately.

However, before examining these matters, it is important to note that the Act speaks of “dealing with” and “trying” charges.
  These are distinct and separate processes.  In dealing with a charge, a tribunal has to determine whether to try the charge, dismiss it, or direct that it not be proceeded with, or to refer it to a more appropriate tribunal for trial.  In any event, a tribunal may not try a charge unless the Act grants it jurisdiction to do so.

A.  General Court Martial

A general court martial is not a standing tribunal, but is appointed, or convened, by a convening authority on an ad hoc basis.
  Where a charge is referred to a convening authority, they may direct that the charge be not proceeded with; refer the charge to a superior summary authority or to a commanding officer for trial (where the charge is within their jurisdiction); refer the charge to a Defense Force magistrate for trial; or convene either a general court martial or a restricted court martial to try the charge.

A general court martial is composed of a president and not less than four other members.
  In order to be eligible to sit on a general court martial, members of the Australian Defense Force must meet a number of specified requirements.  First, they must be officers.
  Secondly, they must have been officers for a continuous period of not less than three years or for periods amounting in the aggregate to not less than three years.
  And finally, no member may be of a rank that is lower than that of the accused,
 and the President must hold a rank of at least the naval rank of captain or the rank of colonel or group captain.

A general court martial may try any charge against any person, except for custodial offences and the offences specified in section 63 of the Act, which offences include treason, murder, manslaughter, bigamy, and certain sexual offences in respect of which proceedings under the Act may not be instituted without first obtaining the consent of the Director of Public Prosecutions.
  A general court martial may impose, in decreasing order of severity:

1.

Imprisonment for life.

2.

Imprisonment for a specific period.

3.

Dismissal from the Defense Force.

4.

Detention for a period not exceeding two years.

5.

Reduction in rank.

6.

Forfeiture of service for the purpose of promotion.

7.

Forfeiture of seniority.

8.

A fine not exceeding the amount of the convicted person’s pay for 28 days.

9.  
Severe reprimand.

10.
Reprimand.

B.  Restricted Court Martial

Like a general court martial, a restricted court martial is not a standing tribunal, but is convened on an ad hoc basis to try charges.  Additionally, they also are appointed, or convened, by an officer appointed in writing by a chief of staff to be a convening authority.

A restricted court martial is composed of a president and not less than two other members.
  The eligibility requirements to sit on a restricted court martial are essentially the same as for a general court martial.  However, in this case the president must hold a rank of at least commander, lieutenant colonel or wing commander.
  A restricted court martial has the same jurisdiction as a general court martial, but its powers of punishment are less severe.
  The punishments are:

1.
Imprisonment for a period not exceeding six months.

2.
Dismissal from the Defense Force.

3.
Detention for a period not exceeding six months.

4.
Reduction in rank.

5.
Forfeiture of service for the purpose of promotion.

6.
Forfeiture of seniority.

7.
A fine not exceeding the amount of the convicted person’s pay for 28 days.

8.
Severe reprimand.

9.
Reprimand.

C.  Defense Force Magistrate

Defense Force magistrates are appointed from the judge advocates’ panel by the Judge Advocate General.  Upon the nomination of the Judge Advocate General, officers may be appointed as members of the judge advocates’ panel by instrument in writing signed by a chief of staff.
  Following appointment to the panel, officers are required to take an oath or affirmation of office.
  Officers who are members of the judge advocates’ panel may in turn be appointed as Defense Force magistrates by the Judge Advocate General by instrument in writing, and following such appointment, they are again required to take an oath or affirmation of office.

Defense Force magistrates sit alone when hearing charges under the Act that are referred to them for trial by a convening authority.
  They have the same jurisdiction and powers as a restricted court martial, including the powers of the judge advocate of a restricted court martial.
  Similarly, the punishments that may be imposed by Defense Force magistrates are the same as for a restricted court martial.

D.  Superior Summary Authority

Superior summary authorities are also appointed by instrument in writing, but by a chief of staff.
  With the exception of prescribed offences,
 superior summary authorities have jurisdiction to try a charge against an officer who is two or more ranks junior to them, being an officer of or below the rank of lieutenant commander, major or squadron leader.
  They may also try a charge against a warrant officer or against a person who is not a member of the Defense Force.
  However, superior summary authorities may only try charges that are within their jurisdiction and that have been referred to them by a convening authority or by a commanding officer
―they do not have jurisdiction to try a charge at first instance.  The punishments that may be imposed by superior summary authorities, in decreasing order of severity, are
:

1.  A fine not exceeding the amount of the convicted person’s pay for 14 days.

2.  Severe reprimand.

3.  Reprimand.

E.  Commanding Officer

Commanding officers derive disciplinary powers by virtue of their military appointment as a commanding officer.  They have jurisdiction to deal with any charge against any person
 and may try a charge against a member of the Defense Force who is two or more ranks junior to them, being a member of or below the naval rank of lieutenant, the military rank of captain or the rank of flight lieutenant, in respect of a service offence that is not a prescribed offence.
  Additionally, they may try a charge against a person who is not a member of the Defense Force in respect of a service offence that is not a prescribed offence.
  They are also required to try a charge that is within their jurisdiction and that is referred to them for trial by a convening authority or by a subordinate summary authority.

The punishments that may be imposed by commanding officers depend upon the Service to which the convicted person belongs and their rank and also, in respect of elective punishments,
 upon whether the convicted person elected to be tried or punished by the commanding officer.
  The range of available punishments, beginning with the maximum is:

1.  
Detention for a period not exceeding 42 days.

2.  
Reduction in rank.

3.  
Forfeiture of seniority.

4.  
A fine not exceeding the amount of the convicted person’s pay for 28 days.

5.  
Severe reprimand.

6.  
Restriction of privileges for a period not exceeding 14 days.

7.  
Stoppage of leave for a period not exceeding 21 days.

8.  
Extra duties for a period not exceeding 7 days.

9.  
Extra drill for not more than two sessions of 30 minutes each per day for a period not exceeding 3 days.

10.
Reprimand.

F.  Subordinate Summary Authority

A subordinate summary authority is appointed by instrument in writing by a commanding officer.
  Their jurisdiction is limited to that granted to them by their instrument of appointment.  First, they may deal with a charge against a member of the Defense Force who is not an officer in respect of any service offence of a kind that is notified in their instrument of appointment.
  Secondly, they may deal with a charge against a prescribed officer, namely an officer who is included in a prescribed class of officers and receiving instruction or training, in respect of any service offence of a kind that is notified in their instrument of appointment.
  Thirdly, they may try a charge against a member of the Defense Force who is of, or below, the rank of leading seaman or corporal in respect of a service offence other than a prescribed offence,
 of a kind that is notified in their instrument of appointment.
  Finally, they may try a charge against a prescribed officer in respect of a service offence, again with the exception of a prescribed offence, of a kind that is notified in their instrument of appointment.

As with a commanding officer, the punishment that may be imposed by a subordinate summary authority in a particular case is dependent upon the Service to which the subordinate summary authority belongs, their rank, their official appointment, the Service to which the accused belongs, and the rank of the accused.  Beginning with the most severe, the range of available punishments are:

1. A fine not exceeding the amount of the convicted person’s pay for 7 days.

2.  Severe reprimand.

3.  Restriction of privileges for a period not exceeding 14 days.

4.  Stoppage of leave for a period not exceeding 21 days.

5.  Extra duties for a period not exceeding 7 days.

6.  Extra drill for not more than two sessions of 30 minutes each per day for a period not exceeding 3 days.

7.  Reprimand.

G.  Discipline Officer

The provisions relating to a discipline officer were inserted as Part IXA of the Act in 1995.
  Although a discipline officer does not constitute a tribunal under the provisions of Part VII of the Act and a finding of guilt and the imposition of a penalty does not constitute a conviction under the Act, reference to the discipline officer is included for completeness.

A hearing before a discipline officer does not attract the formalities that apply to hearings before service tribunals.  The aim is to achieve the dispensation of punishment for minor disciplinary infringements in an efficient and timely manner.
  Accordingly, members must elect to be dealt with by a discipline officer to be subject to their decisions.  A defense member who elects to be dealt with by a discipline officer must admit the breach and may not be represented at the hearing, but may call witnesses and present evidence in mitigation of punishment.

A discipline officer may deal with defense members in respect of “disciplinary infringements” that are offences against several specified sections of the Act and may impose one of a number of available minor penalties in respect thereof.

A commanding officer may, in writing, appoint any officer or a warrant officer as a discipline officer.
  A discipline officer has jurisdiction to deal with a defense member who holds a rank below non-commissioned rank in respect of a disciplinary infringement where the member has not been charged with a service offence in respect of the act or omission in question and where the member has elected to be dealt with by a discipline officer.
  The punishments that may be imposed by discipline officers, in a decreasing order of severity, are:

1.  A fine not exceeding the amount of a member’s pay for one day.

2.  Restriction of privileges for a period not exceeding two days.

3.  Stoppage of leave for a period not exceeding three days.

4.  Extra duties for a period not exceeding three days.

5.  Extra drill for not more than two sessions of 30 minutes each per day for a period not exceeding three days.

6.  A reprimand.

IV.  STATUTORY APPOINTMENTS

In addition to the appointment of judge advocates and Defense Force magistrates already mentioned, the Act also provides for the appointment of a Judge Advocate General and Deputy Judge Advocates General.  Details of these appointments will now be considered.

A.  Judge Advocate General

The Judge Advocate General is appointed either on a full or part-time basis by the Governor-General and has such functions, powers and duties as are conferred by the Act or any other law.
  The Judge Advocate General holds office for such period, not exceeding seven years, as is specified in their instrument of appointment, provided that that period does not extend beyond the day on which they attain the age of 65 years.
  In order to qualify for appointment as Judge Advocate General, a person must be or have been a Justice or Judge of a federal court or of a Supreme Court of a State or Territory.
  The Governor-General may terminate the appointment of the Judge Advocate General if their appointment as a Justice or Judge of a federal court or of a Supreme Court of a State or Territory is terminated by reason of misbehavior, physical or mental incapacity, or bankruptcy.
  A Judge Advocate General who is a Justice or Judge of a federal court or of a State Supreme Court or Territory ceases to hold office if they no longer hold office as such a Justice or Judge.

B.  Deputy Judge Advocates General

The Governor-General may also appoint one or more Deputy Judge Advocates General, who also may hold their appointments either on either a full or part-time basis.
  Their term of appointment
 and their qualification for appointment are essentially the same as for the Judge Advocate General, except that a person need not be a justice or judge―a person who has been enrolled as a legal practitioner for less than five years is eligible.
  Their appointment may be terminated or terminates on the same grounds as for the Judge Advocate General, with the additional ground that a Deputy Judge Advocate General who is not a Justice or Judge of a federal court or of a Supreme Court of a State or Territory ceases to hold office if they cease to be a legal practitioner.

C.  Judge Advocate

In proceedings before a court martial, the judge advocate is required to give any ruling, and exercise any discretion that, in accordance with the law in force in the Jervis Bay Territory of Australia, would be given or exercised by a judge in a trial by jury, and must sit without the members of the court martial where that would be the practice in a trial by jury.
  A ruling given by the judge advocate is binding on the court martial.
  In addition to the requirements of the Act, the Regulations, or the Rules, the functions of the judge advocate are: 

1.
To be present at all sittings of the court martial;

2.
To preside over all hearings conducted in the absence of the members of the court martial, and to ensure, at all such hearings, that the proceedings are conducted in accordance with the Act and the Rules and in a manner befitting a court of justice; and

3.
To ensure that an accused person who is not represented does not suffer any undue disadvantage as a consequence of that fact; and to ensure that a proper record of the proceedings is made and that the record of proceedings and the exhibits, if any, are properly safeguarded.

D.  Defense Force Magistrate

In addition to any functions conferred on them by the Act, the Regulations, or any other rule, the functions of a magistrate at any proceedings before them are to ensure that the proceedings are conducted in accordance with the Act and the Rules and in a manner befitting a court of justice; that an accused person who is not represented does not, in consequence of that fact, suffer any undue disadvantage; and that a proper record of the proceedings is made and that the record of proceedings and the exhibits, if any, are properly safeguarded.

V.  IMPORTANT APPOINTMENTS

A.  President

The president of a court martial has a duty to ensure that the proceedings are conducted in accordance with the Act and the Rules and in a manner befitting a court of justice; to speak on behalf of the court martial in announcing a finding or sentence or any other decision taken by the court martial; and to speak on behalf of the members of the court martial in conferring with, or requesting advice from, the judge advocate on any question of law or procedure.
  In proceedings before a court martial, with the exception of matters that are specifically reserved for determination by the judge advocate, the president presides.

B.  Prosecutor

The prosecutor is required to provide the accused person with notice and particulars of any evidence that the prosecution intends to adduce at the trial that was not contained in the written statements furnished to the accused person
 before they initially appeared before a summary authority.
  Where the prosecutor decides not to call a prosecution witness to give evidence as notified to the accused person, the prosecutor must, if practicable to do so before the trial, inform the accused person accordingly, and that they may call the witness as a witness for the defense, or inform the accused person at the trial that they do not intend to call the witness to give evidence but will tender the witness for cross-examination by the accused person if they so request.
  A court martial or a Defense Force magistrate may allow the prosecutor to withdraw a charge before the accused person is arraigned on it.

VI.  MILITARY JUSTICE PROCEDURES

The procedures applicable to the hearing of charges are similar whether the particular tribunal hearing the charges is a summary authority, a court martial, or a Defense Force magistrate.  The practice and procedure applicable to the Australian military justice system, including the review of proceedings and the right of appeal, is set out in legislation.  The principal legislation governing these issues is:

1.  The Defense Force Discipline Act 1982 (Cth).

2.  The Defense Force Discipline Regulations (Cth).

3.  The Defense Force Discipline Rules (Cth).

4.  The Defense Force Discipline Appeals Act 1955 (Cth).

5.  The Federal Court of Australia Act 1976 (Cth).

A.  Rules of Evidence, Rules of Procedure and Regulations

1.  Rules of Evidence

Subject to any regulations made under the Act, the rules of evidence in force in the Jervis Bay Territory
 apply to proceedings before a service tribunal as if the tribunal was a court exercising jurisdiction in or in relation to that Territory, and the proceedings were criminal proceedings.
  A document that is certified by a commanding officer as being a copy of a general order is evidence of that order unless the contrary is proved.
  In addition, a service tribunal must take judicial notice of all matters within the general service knowledge of the tribunal or of its members.

2.  Rules of Procedure

The Judge Advocate General is authorized to make rules of procedure, which are not inconsistent with the Act, providing for the practice and procedure to be followed by service tribunals.
  The rules so made are subject to parliamentary scrutiny.
  They may cover such matters as:

1.
The attendance of witnesses;

2.
The production of documents;

3.
The administration of oaths and affirmations;

4.
The forms to be used in proceedings;

5.
The service of process;

6.
Charge sheets;

7.
The manner of taking the votes of the members of a court martial;

8.
The manner and form of charges; and

9.
The recording of proceedings of service tribunals.

3.  Regulations

The Governor-General is authorized to make regulations, not inconsistent with the Act, prescribing matters required or permitted by the Act to be prescribed, or that are necessary or convenient to be prescribed for carrying out or giving effect to the Act.

B.  Conduct of Trial

1.  Courts Martial and Trials by Defense Force Magistrates

The hearing of proceedings before a court martial or a Defense Force magistrate is normally held in public.
  If, however, the president of the court martial or the Defense Force magistrate considers it necessary in the interests of the security or defense of Australia, the proper administration of justice, or public morals to order that some or all of the members of the public be excluded during the whole or a specified part of the proceedings, they may do so.

2.  Method of Taking Evidence

A service tribunal is empowered to take evidence on oath or affirmation, and the proceedings must generally be held in the presence of the accused.
  Witnesses appearing before service tribunals may be examined, cross-examined, and re-examined.

3.  Record of Proceedings

The record of proceedings of a hearing before a summary authority must contain the substance of the evidence of the witnesses and such additional matters, if any, as are necessary to enable the merits of the case to be judged.
  Where the proceedings of a hearing before a summary authority are recorded by means of shorthand or sound recording apparatus, the recorder must prepare, or cause to be prepared, a transcript in writing, which must be authenticated by the person who made the transcript, and be certified as true and correct by the summary authority.

The proceedings before a court martial or a Defense Force magistrate must, if practicable, be recorded verbatim.
  Where the proceedings are not recorded by means of shorthand or sound recording apparatus, they must be recorded in sufficient detail to enable the course of the proceedings to be followed, and the merits of the case to be judged, from the record.
  Where the proceedings are recorded by means of shorthand or sound recording apparatus, the recorder must prepare, or cause to be prepared, a transcript in writing that must be authenticated by the person who made the transcript.
  The written record of the proceedings must be certified as true and correct, in writing, by the recorder and the judge advocate or the Defense Force magistrate as soon as practicable after the conclusion of the trial.

4.  Principles of Law Applicable to Trials
Before 15 December 2001, the principles of the common law with respect to criminal liability applied in relation to service offences.
  The prosecution bore the onus of proving the case beyond reasonable doubt, while the onus of proving an appropriate defense was on the person charged with the standard of proof being on the balance of probabilities.
  As from 15 December 2001, the principles of criminal responsibility are as laid down in Chapter 2 of the Criminal Code.
  Service tribunals may impose punishments ranging in increasing order from a reprimand to imprisonment for life.
  The particular types of punishment that may be imposed vary with the nature of the tribunal.  They are required to have regard to the sentencing principles as applied by the civil courts, as well as the need to maintain discipline in the Australian Defense Force.

5.  Amendment of Charge Sheets

A summary authority may, before dealing with or trying a charge, or at any stage of dealing with or trying a charge, amend the charge as they think necessary, unless the amendment cannot be made without injustice to the accused person.
  Similar action may also be taken by a convening authority, the judge advocate of a court martial, or a Defense Force magistrate.
  A mistake in the charge sheet in the name or description of the accused person or a mistake that is attributable to clerical error or omission may be amended at any time during a hearing of proceedings.

6.  Swearing of Members

After all objections by the accused to members of the court have been dealt with and before the arraignment of the accused begins, the judge advocate administers an oath or affirmation to the president and each other member of the court in the presence of the accused.
  The oath or affirmation is that the person will duly administer justice according to law without fear or favor, affection or ill-will, that the person will well and truly try the accused person or persons before the court martial according to the evidence, and that the person will not disclose the vote or opinion of any member of the court martial unless required to do so in due course of law.

7.  Opening Address by Prosecution

Before the first prosecution witness is called to give evidence at trial, the prosecutor may, and at a trial by a court martial or a Defense Force magistrate must, make an opening address to the tribunal, stating briefly:

1.  The elements of the offence charged that have to be proved before the accused person can be convicted;

2.  The alleged facts upon which the prosecutor will rely to support the charge; and

3.  The nature of the evidence that the prosecutor proposes to adduce to prove the alleged facts.

8.  Tribunal May Direct Substitution of Plea of Not Guilty

Where at any time during a trial it appears to a service tribunal, or in the case of a court martial, to the judge advocate, that an accused person who has pleaded guilty does not understand the effect of the plea, the tribunal must substitute a plea of not guilty and proceed accordingly.

9.  Recalling of Witnesses and Calling of Further Witnesses

The prosecutor and the accused person may, at any time before the judge advocate begins to sum up at a trial by court martial, or before the service tribunal makes a finding on the charge in any other case, recall a witness by leave of the service tribunal.
  After the witnesses for the defense have given their evidence, the prosecutor may, by leave of the service tribunal, call a witness to give evidence on any matter raised by the accused person in their defense in respect of which evidence could not properly have been adduced, or which could not reasonably have been foreseen, by the prosecution before the accused person presented their defense.
  A service tribunal may, at any time before the judge advocate begins to sum up at a trial by court martial, or before the service tribunal makes a finding on the charge in any other case, call a witness or recall a witness if, in the opinion of the service tribunal or, in the case of a court martial, the judge advocate, it is in the interests of justice to do so.
  When a witness is so called or recalled, the accused person and the prosecutor may put such questions to the witness as seem proper to the service tribunal or, in the case of a court martial, the judge advocate.

10.  Right to Argue and Adduce Evidence

The accused person and the prosecutor may properly argue, and adduce evidence relevant to, any question presented to the service tribunal for decision.

11.  Submission of No Case to Answer

At the close of the prosecution case, the accused person may make a submission to the tribunal in respect of a charge that the evidence adduced is insufficient to support the charge.

12.  Opening Address by Defense

Where the accused person intends to call a witness to give evidence as to the facts of the case, they may, before calling the first such witness, make an opening address to the tribunal stating the nature and general effect of the evidence that they propose to adduce in their defense.

13.  Closing Addresses

After all of the evidence has been given, the accused and the prosecutor may each make a closing address to the tribunal.
  The closing address, if any, of the accused is made after that of the prosecutor.
  Where two or more persons are charged in the same charge sheet, their closing addresses are made in the order in which their names are listed on the charge sheet, but when they are represented by the same person, that person may only make one closing address. 

14.  Judge Advocate to Sum Up

After the closing addresses, if any, at a trial by court martial, the judge advocate is required to sum up the evidence and direct the court on the law relating to the case.

15.  Evidence as to Material Facts after Conviction on Plea of Guilty

Where, on the trial of a charge, the accused is convicted after pleading guilty, the prosecutor must inform the tribunal of the material facts that show the nature and gravity of the offence.
  The convicted person may dispute any such facts, and they and the prosecutor may adduce evidence in relation to any fact so disputed. 

16.  Decisions of Courts Martial

In proceedings before a court martial, with the exception of matters that are specifically reserved for determination by the judge advocate, the president presides and every question is determined by a majority vote of the members, and in the event of an equality of votes, the president has a casting vote.
  In the case where the issue being determined is whether the accused person is guilty or not of a service offence, and the votes are equal, the court martial must find the accused person not guilty.
  Where a court martial is determining whether an accused person is guilty or not guilty of a service offence or determining the appropriate punishment to impose on a convicted person, the members must sit without any other person present.
  On any question to be determined by the court martial, the members must vote orally, in order of seniority commencing with the junior in rank.

17.  Plea in Mitigation

After a person has been convicted by a service tribunal, the prosecutor adduces evidence of the relevant particulars of their service in the Defense Force if they are a defense member or were a defense member at the time of the commission of the offence.
  They will also produce particulars of any previous convictions for service offences, civil court offences, and overseas offences, and such other matters relevant to the determination of sentence.

The convicted person may then give evidence, call witnesses to give evidence as to their character and in mitigation of punishment, and address the service tribunal in mitigation of punishment.
  The witnesses, including the convicted person if they give evidence, may be examined, cross-examined, and re-examined as with any witness during the trial.

C.  RIGHTS OF AN ACCUSED

1.  Action Following Arrest

A person arrested under the provisions of the Act must be delivered, as soon as practicable, into the custody of a commanding officer, who must either charge them with a service offence or release them from custody within 24 hours after they have been delivered into their custody. 
  Where a person is so charged, proceedings must be commenced as soon as possible, and if not commenced within a period of 48 hours, the commanding officer must make a written report to a convening authority giving reasons for the delay.

If a person remains in the custody of a commanding officer for a period of eight days or more without the charges having been dealt with, the commanding officer must report the reasons for the delay in writing to a convening authority every eight days.
  Where a person remains in custody for 30 days without the charge having been dealt with, the convening officer must notify the reasons for the delay to a chief of staff, who must order the release of the person from custody, unless satisfied that it is proper that they should continue in custody.

2.  Limitation Period for Bringing Charges

Generally speaking, a person must be charged with a service offence within five years of the commission of the offence.
  Where a person has ceased to be a member of the Defense Force they must be charged within six months of ceasing to be a member, and then only where the maximum punishment for the offence is at least imprisonment for a period of two years.
  However, a person may be charged with an offence of aiding the enemy, communicating with the enemy, mutiny, or desertion, or with being an accessory to, or with attempting, or inciting any of these offences at any time.

3.  Investigation of Service Offences

The Act authorizes a person who is investigating a service offence to ask questions of any person whom they believe may be able to furnish information that may assist with the investigation.
  There is however, no obligation on the person to answer any questions.
  Where a person is in custody, an investigating officer may not ask them any question or to do anything in connection with the investigation of a service offence unless the investigating officer has:

1.  Told them their name and rank, and

2.  Has cautioned them that they do not have to say or do anything, but anything that they do say or do may be used in evidence.

A person must likewise be cautioned before being asked any question or asked to do anything after an investigating officer has either:

1.  Decided to charge them with a service offence or

2.  Decided to seek the issue of a summons against them for a service offence, or to recommend that they be so charged or that a summons be sought.

A person who is in custody in respect of a service offence is also entitled to communicate with a friend or a relative, and also with a legal practitioner of their choice.
  They must be treated with humanity and with respect for human dignity while in such custody.

Further protections are added by taping interviews.  Where a person, who is being interviewed as a suspect by a police member, makes a confession or an admission, the confession or admission must be tape recorded where possible, and the suspect must be provided with a copy of the video recording or the sound recording, as applicable, free of charge within seven days of the recording being made.

The Act also permits an investigating officer, who is an officer or a warrant officer, to take fingerprints or photographs of a person who is in lawful custody in respect of a service offence, where they deem it necessary for the purpose of establishing the identity of the person.
  Additionally it permits the identification of a suspect being held in custody by means of photographs where the suspect has refused to take part in an identification parade, or where the holding of an identification parade would be unfair to the suspect or impracticable given all the circumstances.
  It also authorizes the holding of identification parades, the search of arrested persons, and their medical examination.

Search warrants may be issued authorizing named investigating officers to search:

1. 
Defense members or defense civilians;

2.
The clothing being worn by them, and the property under their immediate control; and

3.
To seize any thing of the kind specified in the information seeking the warrant found in the course of the search, which they believe, on reasonable grounds, to be connected with the service offence being investigated.

4.  Accused Person Must be Given Copies of Statements by Witnesses

A person who has been charged with a service offence must be given a copy of each statement in writing obtained by the prosecution from material witnesses to the alleged offence before they appear before a summary authority for a purpose relating to the charge.

When a convening authority convenes a court martial for the trial of a charge, the authority must send a copy of the convening order to the president and to each member or reserve member of the court.
  The judge advocate must be sent the convening order, the charge sheet, the record of evidence taken at proceedings in relation to the charge before a commanding officer, a superior summary authority, or an examining officer, and any other statement taken from a witness to be called for the prosecution.
  The accused person must be sent copies of:

1.
The charge sheet;

2.
The record of evidence taken at proceedings in relation to the charge before a commanding officer, a superior summary authority, or an examining officer;

3.
Any other statement taken from a witness to be called for the prosecution;

4.
A list of the names of witnesses to be called by the prosecution; and

5.
A list of exhibits to be given in evidence for the prosecution.

When a convening authority refers a matter to a Defense Force magistrate, the authority must, in the order referring the matter, specify the Defense Force magistrate to whom the matter is referred, and fix the time and place for the hearing of the matter.
  The Defense Force magistrate must be sent the order referring the matter and the charge sheet.

5.  Representation of Accused Persons

A person may not represent a party before a court martial or a Defense Force magistrate unless they are either a member of the Defense Force or a legal practitioner.
  Additionally, a convening authority must, subject to the exigencies of the service, afford an accused person awaiting trial by court martial or Defense Force magistrate the opportunity of being represented at the trial by a legal officer.

At a hearing by a summary authority the accused person is entitled to be represented.
  At the hearing of a proceeding before a summary authority by way of trial, an accused person may also request the services of a specified member of the Defense Force to defend them.
  Unless the services of the specified member are not reasonably available, or the hearing is before a subordinate summary authority and the person requested is a legal officer, they must be permitted to defend the accused person.
  Where the services of the specified member are not reasonably available, the summary authority must, with the consent of the accused person, direct a defense member to defend them.
  If the accused person requests representation by a legal officer at a hearing before a commanding officer or a superior summary authority, the legal officer whose services are requested must be permitted to defend the accused if leave is given by the commanding officer or superior summary authority and the services of the legal officer are reasonably available.

While an accused person may request the services of a specified member of the Defense Force to defend them at a hearing before a summary authority,
 a member who elects to be dealt with by a discipline officer may not be represented.

6.  Accused to be Present

Unless, by reason of the disorderly behavior of the accused person, it is impossible to continue the hearing in their presence, a hearing before a service tribunal must be held in the presence of the accused person.
  Before the members of a court martial are sworn, their names are read to the accused person who must then be asked whether they object to being tried by any of them.
  The accused person or the prosecutor may, at any time, apply on any reasonable grounds for an adjournment of the proceedings.

7.  Record of Evidence

A person may be appointed to act as a recorder or as an interpreter at proceedings before a service tribunal.
  An accused person may enter an objection to a recorder or interpreter on the ground of partiality or incompetence or both.
  Where the service tribunal or, in the case of a court martial, the judge advocate, is satisfied that the accused person has substantiated such an objection, the service tribunal or the judge advocate must allow the objection.
  Before a person begins to act as a recorder or an interpreter, the service tribunal or the judge advocate administers an oath or affirmation to them.
  In the case of a recorder, the oath or affirmation is that they will, to the best of their ability, truly record and transcribe the evidence and will deliver a true transcript of it to the service tribunal.
  In the case of an interpreter, the oath or affirmation is that they will, to the best of their ability, truly interpret and translate as required.

8.  Applications and Objections by Accused Persons

Before an accused person is required to plead at a trial before a service tribunal, they may make an application based on a number of specified grounds, including:

1.  Obtaining an adjournment in order to obtain further time in which to properly prepare their defense;

2.  To choose a representative;

3.  To secure the attendance of witnesses; or

4.  To make a request for separate trial.

They may also object to the charge on a number of specified grounds, including the grounds that the charge does not disclose a service offence or is otherwise wrong in law, or that the service tribunal does not have jurisdiction.
  The accused person, or the prosecutor, may, at any time, apply to a service tribunal, on any reasonable grounds, for an adjournment of the proceedings before the tribunal.

9.  Pleading to Charges and Arraignment

Before hearing any evidence in support of a charge, the tribunal must call upon the accused to plead to the charge, and if they plead guilty and the tribunal is satisfied that they understand the effect of that plea, the tribunal must convict the accused person.
  If they plead not guilty or if the tribunal is not satisfied that they, in pleading guilty, understand the effect of that plea, the tribunal must record a plea of not guilty and proceed to hear the evidence on the charge.
  If, after hearing the evidence on the charge adduced by the prosecution, the tribunal is of the opinion that that evidence is insufficient to support the charge, it must dismiss the charge.
  On the other hand, if after hearing the evidence on the charge adduced by the prosecution, the tribunal is of the opinion that that evidence is sufficient to support the charge, it must proceed with the trial.

After having proceeded with the trial, if the tribunal finds that the charge is not proved, it must dismiss the charge 
 or acquit the person 
 as appropriate.  If it finds the charge proved, it must convict the accused person,
 and after hearing evidence relevant to the determination of what action should be taken,
 proceed to impose a punishment upon them.

Where there is more than one charge against an accused person before a service tribunal, the person is required to plead separately to each charge.
  Where there is more than one charge against an accused person before a court martial or a Defense Force magistrate in more than one charge sheet, the service tribunal must arraign and try the person on the charge or charges in one charge sheet before they are arraigned on a charge in another charge sheet.
  If a person is convicted by a court martial or a Defense Force magistrate of a charge which is one of two or more charges stated in the charge sheet in the alternative, they must not be convicted by the service tribunal of any charge which is alternative to the charge of which they have been convicted and which is placed after it on the charge sheet.

VII.  REVIEW OF PROCEEDINGS

Part IX of the Act provides that a chief of staff may, by instrument in writing, appoint officers as reviewing authorities to review proceedings in accordance with the Act and Regulations.

A.  Discipline Officers

As a discipline officer is not taken to be a service tribunal for the purposes of the Act,
 proceedings before a discipline officer are not subject to review pursuant to the provisions of Part IX of the Act.

B.  Subordinate Summary Authorities

Proceedings before a subordinate summary authority must be reviewed by the authority’s commanding office, and, for this purpose, the commanding officer is deemed to be a reviewing authority.
  The commanding officer may, but is not required to, obtain a report from a legal officer before commencing the review, but must forward the record of the proceedings and a report of the results of their review to a legal officer after completing the review of the proceedings.
  If the legal officer is not satisfied with the review by the commanding officer, they may in turn forward the record and report to a reviewing authority.

C.  Commanding Officers, Superior Summary Authorities, Defense Force magistrates, Restricted Courts Martial, and General Courts Martial

All service tribunals, other than subordinate summary authorities, must forward the record of proceedings to a reviewing authority for automatic review upon the conviction of a person for a service offence, whereupon the reviewing authority must promptly review the proceedings.
  However, before reviewing the proceedings, the reviewing authority, in the case of a conviction by court martial or Defense Force magistrate, must first obtain a report from a legal officer appointed by instrument in writing for the purpose of reviewing charges by a chief of staff on the recommendation of the Judge Advocate General.
  In the case of a conviction by a commanding officer or a superior summary authority, a report must be obtained from a legal officer.

Although reviewing authorities are bound by any opinion on a question of law set out in a legal officer’s report, they may refer the report to the Judge Advocate General, or if the Judge Advocate General so directs, to a Deputy Judge Advocate General, for further opinion.
  If the Judge Advocate General or the Deputy Judge Advocate General dissents from the opinion on the question of law given in the report of the legal officer, they must furnish to the reviewing authority a written report stating their opinion on the question of law.  That opinion is binding on the reviewing authority.

D.  Review on Petition to a Reviewing Authority

Where a person has been convicted of a service offence by a service tribunal, they may, within 90 days of the conviction, or within such further period as a reviewing authority allows, lodge with the reviewing authority a petition for a review of the proceedings concerned.
  Likewise, if a person appeals to the Defense Force Discipline Appeal Tribunal and the appeal is dismissed, they may lodge a petition for a review of the proceedings of the service tribunal which was the subject of that appeal, within 60 days of the dismissal or such further period as a reviewing authority allows.
  Upon receipt of a petition, a reviewing authority must as soon as possible, and in any event within 30 days of its receipt, review the proceedings and notify the petitioner of the result of the review.
  Once again, the reviewing authority must obtain a report on the proceedings from a legal officer before commencing the review.

E.  Further Review by a Chief of Staff

A review by a reviewing authority does not prevent a further review of the proceedings concerned by a chief of staff if it appears to the chief of staff that there are sufficient grounds for a further review.
  For the purpose of conducting such further review the chief of staff is deemed to be a reviewing authority.
  However, before commencing the review, the chief of staff must first obtain a report on the proceedings from the Judge Advocate General or, if the Judge Advocate General so directs, from a Deputy Judge Advocate General.
  The chief of staff is bound by any opinion on a question of law set out in the report.

F.  Effect on Reviews of Appeals to the Defense Force Discipline Appeal Tribunal

Where a convicted person lodges an appeal, or an application for leave to appeal, to the Defense Force Discipline Appeal Tribunal, a reviewing authority must not commence or proceed with a review.
  But where the Defense Force Discipline Appeal Tribunal dismisses the appeal, or the application for leave to appeal, the reviewing authority may proceed with a review.

G.  Action on Review of Proceedings that have resulted in a Conviction

Where it appears to a reviewing authority that a conviction is:

1.
Unreasonable; or

2.
Cannot be supported, having regard to the evidence; or

3.
That, as a result of a wrong decision on a question of law, or of mixed law and fact, the conviction was wrong in law and that a substantial miscarriage of justice has occurred; or

4.
That there was a material irregularity in the course of the proceedings and that a substantial miscarriage of justice has occurred; or

5.
That, in all the circumstances of the case, the conviction is unsafe or unsatisfactory;

the reviewing authority must quash the conviction.
  Where a reviewing authority quashes a conviction and does not order a new trial, the person is deemed to have been acquitted of the offence.
  Where a reviewing authority quashes a conviction that was recorded within the preceding six months and considers that, in the interests of justice, the person should be tried again for that service offence, they may order a new trial of the person for that offence.
  The order for the new trial lapses unless the new trial commences within a period of six months commencing on the day on which the order is made.

Alternatively, where a reviewing authority quashes a conviction but considers that the tribunal could have found the person guilty of an alternative offence as prescribed by the Act, or of an offence that was charged in the alternative and in respect of which the tribunal did not record a finding, and that the tribunal, by reason of its finding in respect of the original offence, must have been satisfied beyond reasonable doubt of facts sufficient to prove the other offence, the authority may substitute a conviction of the other offence.
  Provided that a punishment was imposed for the original offence, the reviewing authority may impose a punishment that would have been available to the tribunal in respect of such conviction that is not more severe than the original punishment.

H.  Action on Review of Punishment Imposed by a Service Tribunal

If it appears to a reviewing authority that the punishment imposed by a tribunal is wrong in law or is excessive, they must quash the punishment.
  And where it appears to a reviewing authority that a summary authority has imposed an elective punishment without having given the accused the right to elect trial by court martial or Defense Force magistrate, they must quash the punishment.
  They may then award such a punishment as was available to the tribunal, so long as it is not more severe than that initially awarded.

I.  Punishments Subject to Approval by a Reviewing Authority

A number of specified punishments do not take effect unless approved by a reviewing authority,
 who must also determine when the punishment is to take effect.
  If the reviewing authority does not approve the punishment, they must quash it, but having done so, they may then impose such a punishment as the tribunal might have imposed, so long as it is not more severe than the punishment originally imposed.
  With these exceptions, a punishment imposed by a service tribunal, a reviewing authority, or the Defense Force Discipline Appeal Tribunal, takes effect forthwith, and a punishment for a specified period commences on the day on which it is imposed.
  However, a summary authority who imposes a punishment for a specific period may suspend the commencement date for the punishment by up to 14 days.
  Punishments may be either concurrent or cumulative.
  Where a convicted person petitions a reviewing authority with respect to either conviction or punishment, or notifies a reviewing authority that they have appealed to the Defense Force Discipline Appeal Tribunal against the conviction, the reviewing authority may order the stay of execution of punishment pending the determination of the appeal or petition.

VIII.  APPEAL AGAINST CONVICTION
A right of appeal against conviction by a court martial or a Defense Force magistrate lies initially to the Defense Force Discipline Appeal Tribunal, and from there, in certain circumstances, to the Federal Court of Australia, and finally to the High Court of Australia.  The role of each of these tribunals in the administration of service discipline shall now be examined.

A.  The Defense Force Discipline Appeal Tribunal

1.  Composition

The Defense Force Discipline Appeal Tribunal was created by the Defense Force Discipline Appeals Act 1955, and consists of a President, a Deputy President, and such other persons as are appointed by the Governor-General by commission to be members of the Tribunal.
  In order to qualify for appointment as President or Deputy President, a person must be a Justice or Judge of a federal court or of the Supreme Court of a State or Territory; and to qualify for appointment as a member, a person must be a Justice or Judge of a federal court or of the Supreme Court of a State or Territory or a Judge of a District Court or County Court of a State.  The President, the Deputy President, and the members all cease to hold office if they no longer hold such qualifying appointments.

2.  Procedure

Except when the Tribunal is dealing with matters of procedure or deliberating, or when the interests of security, the proper administration of justice, or public morality demands otherwise, the proceedings of the Tribunal are conducted in public.
  The Tribunal is normally comprised of three members, at least one of whom must be the President, the Deputy President or a member who is qualified for appointment as President.
  However, the powers of the Tribunal may be exercised by a single member with respect to certain specified matters, such as the granting of leave to appeal to the Tribunal against a conviction.

3.  Right to Appeal

While a convicted person may appeal to the Tribunal against their conviction, an appeal on a ground that is not a question of law may not be brought except by leave of the Tribunal.
  An appeal or an application for leave to appeal must, without leave of the Tribunal, be brought within 30 days of the person’s receiving notice of the result of the review of the proceedings
 or within 60 days of the conviction, whichever is the earlier.

4.  Determination of Appeals

Where it appears to the Tribunal that the conviction is unreasonable or cannot be supported, having regard to the evidence; or that, as a result of a wrong decision on a question of law, or of mixed law and fact, the conviction or the prescribed acquittal was wrong in law and that a substantial miscarriage of justice has occurred; or that there was a material irregularity in the course of the proceedings before the court martial or the Defense Force magistrate and that a substantial miscarriage of justice has occurred; or that, in all the circumstances of the case, the conviction is unsafe or unsatisfactory; it must allow the appeal and quash the conviction.

Furthermore, where it appears to the Tribunal that there is evidence that was not reasonably available during the earlier proceedings, which evidence is likely to be credible, and which would have been admissible in the earlier proceedings, the Tribunal must receive and consider that evidence and, if it appears that the conviction cannot be supported having regard to that evidence, it must allow the appeal and quash the conviction.

Where the Tribunal quashes a conviction, it may, if the interests of justice so require, order a new trial.
  However, for the purposes of the Defense Force Discipline Act 1982 (Cth), where the Tribunal quashes a conviction and does not order a new trial, the person is deemed to have been acquitted of the offence.
  On the other hand, if it considers that the court martial or the Defense Force magistrate could have found the accused guilty of an alternative offence,
 or of an offence charged in the alternative in respect of which the earlier tribunal did not record a finding, on the basis of the facts found by the tribunal, the Tribunal may substitute a conviction of the alternative offence.

5.  Representation of Appellants and Hearing of Appeals

An appellant is entitled to representation before the Tribunal by a legal practitioner.
  Although an appellant is entitled to be present at the hearing of the matter, it may be heard and determined notwithstanding the appellant’s absence.

6.  Reference of Questions of Law to Federal Court of Australia

The Tribunal may, of its own motion or at the request of the appellant or a chief of staff, refer a question of law arising in a proceeding before it, not being a proceeding before a single member exercising the powers of the Tribunal, to the Federal Court of Australia for decision, and the Full Court of the Federal Court of Australia has jurisdiction to hear and determine the question of law referred to it.

B.  The Federal Court of Australia: Appeals from Decisions of the Tribunal

An appellant or a chief of staff may appeal to the Federal Court of Australia on a question of law involved in a decision of the Tribunal in respect of an appeal under the Defense Force Discipline Appeals Act 1955 (Cth), not being a decision given by a single member exercising the powers of the Tribunal.
  Unless further time is allowed by the Federal Court of Australia, an appeal must be instituted within 28 days of the delivery of the decision of the Tribunal.
  The jurisdiction to hear and determine the appeal is exercised by the Federal Court of Australia constituted as a Full Court, which may make such order as it thinks appropriate, including an order affirming or setting aside the decision of the Tribunal; an order remitting the case to be heard and decided again by the Tribunal in accordance with its directions; or an order granting a new trial by a court martial or a Defense Force magistrate.

C.  Appeals to the High Court of Australia

The High Court of Australia has jurisdiction to hear and determine appeals from judgments of the Federal Court of Australia, whether in civil or criminal matters, subject to the following exceptions.
  Except as otherwise provided by another Act, an appeal cannot be brought a judgment of the Federal Court constituted by a single Judge, nor from a judgment of a Full Court of the Court unless the High Court gives special leave to appeal.
  The jurisdiction of the High Court to hear and determine an appeal in accordance with these provisions is exercised by a Full Court of the High Court consisting of not less than three Justices.

IX.  JURISDICTIONAL CHALLENGES TO THE DEFENCE FORCE DISCIPLINE ACT

Over the years, the High Court of Australia has held that the legislation providing for the trial by court martial of members of the Australian Defense Force is a valid exercise of the powers given to Federal Parliament to make laws in relation to “the naval and military defense of the Commonwealth.”

Since the introduction of the Defence Force Discipline Act 1982 (Cth), questions have arisen about the jurisdiction of the Australian Defence Force service tribunals to deal with those matters that are also offences under the ordinary civil law.  Between 1989 and 1994 the High Court of Australia considered three challenges to the jurisdiction of a service tribunal to hear charges brought under the DFDA.  They were Re Tracey, Ex parte Ryan; Re Nolan and Another; Ex parte Young and Re Tyler and Others; Ex parte Foley. 

The nature of the challenge to the jurisdiction of service tribunals in each case involved contentions that:

1.
The respective charges were not laws appropriate to the discipline of the defense forces;

2.
there was an infringement of the applicant defence member’s civil and constitutional rights to a trial in the ordinary courts for an offence against the general law of Australia; and

3.
for a service tribunal to hear the charges involved the exercise of the judicial power of the Commmonwealth which required the judicial officer to be appointed pursuant to Chapter III of the Constitution.

A.  Separation of Powers

The jurisdictional challenges also raised issues of separation of powers.  The separation of powers doctrine has two limbs that relate to the exercise of judicial power.  The first was established in Huddart, Parker & Co Pty Ltd v Moorehead
 in which Griffith CJ held that the exercise of Commonwealth judicial power was limited to Chapter III courts under section 71 of the Constitution.  The second limb of this doctrine states that Federal Chapter III courts can only exercise judicial powers and such powers as are ancillary or incidental to the judicial function as was established in R v Kirby; Ex parte Boilermakers’ Society of Australia.
  The doctrine is said to be a reflection of the requirement that all people should be subject to the same law administered by the same tribunals.

The first limb of the separation of powers doctrine is relevant to service tribunals established under the DFDA.  The initial question before the High Court was whether service tribunals exercise the judicial power of the Commonwealth.  The classic definition of judicial power was made by Griffith CJ in Huddart Parker:

I am of the opinion that the words ‘judicial power’ as used in sec. 71 of the Constitution mean the power which every sovereign authority must of necessity have to decide controversies between its subjects, or between itself and its subjects, whether the rights relate to life, liberty or property.  The exercise of this power does not begin until some tribunal which has power to give a binding and authoritative decision (whether subject to appeal or not) is called upon to take action.

Re Tracey, Ex parte Ryan; Re Nolan, Ex Parte Young and Re Tyler and Ors, Ex Parte Foley generally accepted the view that section 51(vi) of the Constitution permits the establishment of service tribunals to maintain discipline of defence forces.  Most Justices agreed that service tribunals exercise judicial power in the traditional sense described above:

[N]o relevant distinction can, in our view, be drawn between the power exercised by a service tribunal and the judicial power exercised by a court.  Nor do we think it possible to admit the appearance of judicial power and yet deny its existence by regarding the function of a court‑martial as merely administrative or disciplinary.

In addition, most Justices explained that the exercise of judicial power by service tribunals does not, of itself, breach the separation of powers doctrine by distinguishing between “judicial power” per se and “judicial power of the Commonwealth:”
 
Thus the real question in this case is not whether a court‑martial in performing its functions under the [Defence] Act is exercising judicial power. There has never been any real dispute about that. The question is whether it is exercising the judicial power of the Commonwealth under Ch. III of the Constitution.

The various judges put forward different reasons for distinguishing between judicial power exercised by service tribunals and that of the Commonwealth.  They all concluded that service tribunals do exercise judicial power within the Huddart Parker 
 definition.

Mason CJ, Wilson and Dawson JJ suggested in Re Tracey 
 that service tribunals could exercise judicial power without breaching section 71 because that section requires that “unless . . . a contrary intention may be discerned,” judicial jurisdiction must be conferred only on Chapter III courts.  Their Honours considered that a contrary intention is evident in respect of the defence power as it is essential for the proper functioning of the defence force that a disciplinary system of a judicial nature exist within the force and standing outside Chapter III.

Dixon and Deane JJ held in Re Tracey
 that service tribunals could validly exercise judicial power because they operate independently of “. . . the judicial system administering the law of the land, which is comprised of Chapter III courts exercising federal jurisdiction.”  Deane JJ went on to state that this distinction involves “. . . an essentially pragmatic construction of the reference to the judicial power of the Commonwealth in Chapter Ill.”

In Re Tracey,
 Brennan and Toohey JJ considered whether military tribunals were exercising “the judicial power of the Commonwealth,” such as would require their compliance with Chapter III of the Constitution.  They quote Dixon J in R v Cox; Ex parte Smith 
 where his Honour said: 

In the case of the armed forces, an apparent exception is admitted and the administration of military justice by courts-martial is considered constitutional:  R v Bevan.
  The exception is not real.  To ensure that discipline is just, tribunals acting judicially are essential to the organisation of an army or navy or air force.  But they do not form part of the judicial system administering the law of the land.  It is not uniformly true that the authority of courts-martial is restricted to members of the Royal forces.  It may extend to others who fall under the same general military authority, as for instance those who accompany the armed forces in a civilian capacity.
Their Honours upheld the validity of military tribunals saying that “the power which is exercised is not the judicial power of the Commonwealth; it is a power sui generis which is supported solely by s. 51(vi) for the purpose of maintaining or enforcing service discipline.”

In Re Tracey,
 Deane JJ also notes the view expressed by Dixon J in R v Cox; Ex parte Smith 
 that the administration of military justice by courts martial did not involve a “real” exception to Chapter III of the Constitution.
  In respect of the “immunity” of those powers from the net cast by Chapter III of the Constitution Deane JJ says, “The legal rationalisation of such immunity can only lie in an essentially pragmatic construction of the reference to “the judicial power of the Commonwealth” in Ch III to exclude those judicial powers of military tribunals which have traditionally been seen as lying outside what Dixon J described as “the judicial system administering the law of the land.”

B.  Offences Amenable to Jurisdiction of Service Tribunals

A further question for resolution by the High Court was, assuming that a service tribunal is entitled to exercise judicial power without breaching section 71 of the Constitution, over what Defence Force Discipline Act offences may a service tribunal exercise judicial power?  There is general recognition that “disciplinary” offences cannot be clearly distinguished from “civil” offences.
  Unfortunately the High Court has not had a unanimous opinion on this distinction and on the charges that a service tribunal can validly determine.

Mason CJ, Wilson and Dawson JJ in Re Tracey 
 held that service tribunals can validly exercise judicial power if the exercise is “sufficiently connected with the regulation of the forces and the good order and discipline of defence members.”
  When it came to applying this test, they considered that, rather than the courts drawing some arbitrary distinction between military and civil offences, it is up to the Commonwealth Parliament to determine what is required to regulate defence force members.  Parliament was entitled to determine, as it did in section 61 of the Defence Force Discipline Act 1982 (Cth), that any civil offence committed by a defence member will disrupt the order and discipline of the forces and will, therefore, amount to a military offence.
  Mason CJ and Dawson JJ maintained this view in Re Nolan 
 and Re Tyler.

In Re Tracey, Re Nolan and Re Tyler,
 Brennan and Toohey JJ considered that proceedings before a service tribunal in relation to a military offence could only be brought if they substantially served the purpose of maintaining or enforcing service discipline.  This test seems not unlike the “substantial connection” approach advocated by Mason CJ, Wilson and Dawson JJ.  However, Brennan and Toohey JJ did not beleive it should be up to Parliament to determine, pursuant to section 61 of the Defence Force Discipline Act 1982 (Cth), that proceedings in relation to the commission of civil offences by defence members would always serve the requisite purpose.  Instead, their Honours stated that this would depend on the facts of a particular case, including consideration of “whether the jurisdiction of a competent civil court can conveniently and appropriately be invoked to hear and determine a corresponding civil court offence.”
  This view recognises the practical difficulties associated with hearing civil offences in remote parts of Australia or outside Australia during times of war.

One difficulty with the approach adopted by Brennan and Toohey JJ is the practical task of distinguishing between offences that substantially serve the purpose of maintaining or enforcing service discipline and those that do not.  In practice, service tribunals must determine, as a preliminary question, whether proceeding with a particular matter substantially serves the purpose of maintaining or enforcing service discipline.

Gaudron J’s approach in Re Tracey, Re Nolan and Re Tyler 
 was based on the nature of the defence power as a “purposive” power.
  Her Honour noted that the criterion for assessing the validity of a purported exercise of such a power is “that it is reasonably capable of being regarded as appropriate and adapted to the object which gives the law in question its character as a law with respect to the relevant head of power.”
  Accordingly, the limits of judicial power exercisable by a service tribunal depend on the extent to which the exercise of the power is “appropriate and adapted” to the object of controlling the defence forces under section 51(vi) of the Constitution.  Application of this criterion depends on the circumstances engaging the power and the situations in which the forces are deployed.

Gaudron J considered that where defence members are serving outside Australia, it will often be inappropriate for offences to be heard by the ordinary Australian courts.
  Her Honour considered that, in these circumstances, military tribunals will be entitled to hear charges which could otherwise be put before the civil courts.  These service proceedings would be permitted by section 51(vi) of the Constitution and would not breach Chapter III.  By contrast, “the vesting of jurisdiction in service tribunals to hear and determine service offences which are substantially the same as civil court offences cannot reasonably be regarded as appropriate and adapted to the object of control of the forces.”
  Hence, Gaudron J considered the Defence Force Discipline Act 1982 (Cth) to be invalid to the extent that it purported to vest jurisdiction in service tribunals to hear service offences substantially the same as civil offences in times of peace and general civil order.
.

In Re Tracey,
 Deane JJ emphasised the significance of the separation of powers doctrine to the Constitution as a whole and, in particular, the importance of ensuring that judicial power is exercised only by Chapter III courts.  Speaking of the justification of the doctrine of the separation of judicial from executive and legislative powers, his Honour said that “To ignore the significance of the doctrine or to discount the importance of safeguarding the true independence of the judicature upon which the doctrine is predicated is to run the risk of undermining, or even subverting, the Constitution’s only general guarantee of due process.”
  In the subsequent case Re Tyler, his Honour said that he continued to reject what he saw “as an unjustifiable denial of the applicability of the Constitution’s fundamental and overriding guarantee of judicial independence and due process to laws of the Parliament providing for the trial and punishment of members of the armed forces for ordinary (in the sense of not exclusively disciplinary) offences committed within the jurisdiction of the ordinary courts in times of peace and general civil order.”
  Addressing the traditional confinement of the nature and range of the disciplinary powers of military tribunals in Re Tracey,
 his Honour said: 

It avoids the creation of a military class removed from the reach of the ordinary law and courts of the land. . . . It protects the civilian from being subjected to military law and deprived of the benefits and safeguards of the administration of justice by independent courts.  It limits the extent to which those subject to military authority are deprived of those benefits and safeguards to what is ‘thought necessary’ for the maintenance and enforcement of military discipline and duty.

His Honour considered that the Defence Force Discipline Act 1982 (Cth) cannot validly grant jurisdiction to military tribunals to deal with offences against the Defence Force Discipline Act 1982 (Cth) that are also offences under the ordinary State or Commonwealth criminal law, even though they might have a disciplinary aspect.  His Honour considered that these provisions could not be saved by reading down or severance.
  Only the exclusively disciplinary offences under the Defence Force Discipline Act 1982 (Cth) were excluded from the application of Chapter III and hence, could be validly dealt with by military tribunals.
  Deane JJ took the same view in Re Nolan 
 and Re Tyler.

McHugh J agreed with Deane JJ’s approach in Re Nolan.
  However, in the most recent case of Re Tyler,
 McHugh J acknowledged that no ratio decidendi could be discerned from Re Tracey 
 or Re Nolan,
 but stated that a court (other than the High Court) must apply the decision of an earlier case lacking a ratio decidendi where the circumstances of the new case are not reasonably distinguishable from the earlier case.
  As the reasoning of the majority of Justices in both Re Tracey 
 and Re Nolan 
 was different to that of Deane JJ, namely that military tribunals are restricted to dealing with exclusively disciplinary offences, McHugh J felt compelled to give effect to the majority view: 
Although I remain convinced that the reasoning of the majority justices in Re Nolan and Re Tracey is erroneous, I do not regard that as a sufficient reason to refuse to give effect to the decisions in those cases.  They are recent decisions of the Court where, after full argument on each occasion, the Court upheld the validity of the Act in circumstances where the facts are not readily distinguishable from the present case.

In summary, the High Court cases have held that:

1.
No distinction can be drawn between the power exercised by a service tribunal and the judicial power exercised by a Court.

2.
The powers bestowed by section 51 of the Constitution are subject to the Constitution and thus subject to Chapter III of the Constitution.

3.
The proper organisation of a defence force requires a system of discipline which is administered judicially, not as part of the judicature established under Chapter III of the Constitution, but as part of the organisation of the force itself.  Thus the power to make laws with respect to the defence of the Commonwealth contains within it the power to enact a disciplinary code standing outside Chapter III of the Constitution and to impose upon those administering that code the duty to act judicially.

4.
As a matter of history and of contemporary practice, it has commonly been considered appropriate for the proper discipline of a defence force to subject its members to penalties under service law for the commission of offences punishable under civil law even where the only connection between the offences and the defence force is the service membership of the offender.  Such legislation is based on the premise that as a matter of discipline, the proper administration of a defence force requires the observance by its members of the standards of behaviour demanded of ordinary citizens the enforcement of those standards by military tribunals, that is, Parliament can take the view that what is good for society is good for the regulation of the defence forces and give effect to that view by creating service offences which are cumulative upon rather than in substitution for civil offences.

X.  Conclusion

As is the case with the Canadian, New Zealand and United States military justice systems, the Australian system is derived from and based upon the English common law.  Each of these systems is the result of a fairly lengthy evolutionary process.  While each of the three Services was initially subject to the Defence Act 1903 (Cth), the Navy and the Air Force were subsequently granted their own legislation.  However, the administration of discipline in all three Services was effectively governed by the respective English legislation, by reference in the Australian law, until 1985.  Since 1985 they have all come under the provisions of the Defence Force Discipline Act 1982 (Cth).

A requirement for the maintenance of discipline in the military was recognised at an early stage.  Furthermore, judicial opinion was that soldiers should be tried by their officers for all offences committed in a military capacity and civilian courts would not review proceedings of courts martial so long as they acted within their jurisdiction.  It was not until 1955 in Australia that appeal was available from the decision of a court martial to any court, either civil or military.  In addition to the right to review by petition within the military system, there is also available a right of appeal against conviction to civilian courts or courts that are constituted by civilian judges which is comparable to that applicable to civilian criminal proceedings.

The advent of the Defence Force Discipline Act 1982 (Cth) has meant that the service tribunals that are tasked with trying offences, the authorities, the tribunals, and the courts that may entertain petitions and appeals from their decisions, and the practices and procedures that are applicable to proceedings that are conducted before those tribunals and courts closely parallel those applicable in the Australian civilian courts.

Finally, it is abundantly clear that by becoming soldiers, the members of the Australian armed forces do not shed any of the rights and duties of citizens.  Where the duties of a soldier and a citizen conflict, the duties of the citizen prevail.
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