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I.  OVERVIEW


The Sixth Amendment of the U.S. Constitution guarantees every accused the right to the effective assistance of counsel.
  But does this right extend to the pretrial stage, where critical decisions such as whether to accept or reject a plea bargain can expose an accused to greater peril at trial?
  In the military, the decision to accept an offer of nonjudicial punishment
 or to demand trial by court-martial can carry even graver consequences.  Does a subsequent fair trial remedy any prejudice the accused may have suffered as the result of an ill-advised election?


In United States v. Marshall,
 the United States Court of Appeals for the Armed Forces (CAAF) grappled with this very issue.  It examined a case where the commander’s offer of nonjudicial punishment proceedings remained open until the first day of trial.  Technical Sergeant  (TSgt) Larry Marshall asserted that in making the decision to reject an Article 15 and proceed to trial by court-martial, he had been denied his right to the effective assistance of counsel.


This article examines the Marshall opinion and analyzes state and federal court decisions on the issue of pretrial effective assistance of counsel.  Based on this study, it offers counsel practical guidance to avoid the likelihood of such a claim or of its success.

II.  UNITED STATES V. MARSHALL
A. Synopsis


On 28 February and 1 March 1991, TSgt Larry Marshall was tried by a special court-martial at Travis Air Force Base, California.  Contrary to his pleas, he was found guilty of disobeying a lawful order to provide a specimen for a blood alcohol test, driving under the influence of alcohol, and being drunk and disorderly in violation of Articles 92, 111, and 134, Uniform Code of Military Justice (UCMJ), respectively.
  He was sentenced to a bad conduct discharge and reduction to the pay grade of E-1.


Technical Sergeant Marshall appealed his conviction to the Air Force Court of Military Review.
  He asserted that his civilian defense counsel was ineffective.  On 23 September 1992, the Air Force court rejected this assertion and affirmed the findings and sentence in an unpublished decision.


Technical Sergeant Marshall then sought review in the United States Court of Military Appeals
 on the basis he was denied effective assistance of counsel.  In an order dated 9 March 1994, that court set aside the decision of the Air Force court and ordered a fact-finding hearing pursuant to United States v. DuBay,
 “solely for the purpose of determining the advice given as to the matter raised” in Technical Sergeant Marshall’s affidavits and the “tactical and legal considerations on which the advice was based.”


A DuBay hearing was held at Travis Air Force Base on 19 and 26 May 1994.  After further review in light of the DuBay hearing and the findings of fact, the Air Force Court of Criminal Appeals reaffirmed its earlier decision that Technical Sergeant Marshall was not denied effective assistance of counsel.


On 17 July 1995, the CAAF granted review of the issue of whether Technical Sergeant Marshall was denied effective assistance of counsel when he turned down an Article 15 after his civilian defense counsel provided incorrect and untenable advice concerning the outcome of going to trial. 

B.   Facts


On 18 December 1990, Technical Sergeant Larry Marshall met with Mr. B, a civilian attorney who practiced military law in Fairfield, California. Technical Sergeant Marshall had received two “referral” Enlisted Performance Reports (EPRs)
 from his former duty station in Korea.
  Technical Sergeant Marshall sought Mr.. B's advice in appealing the EPRs and having them removed from his records.  At this first meeting, Technical Sergeant Marshall provided Mr. B with a copy of a previously submitted unsuccessful appeal which included copies of the EPRs and may have included copies of an Unfavorable Information File entry and a control roster action.
  Marshall was very concerned that his career was in jeopardy and his intent was to salvage his career.
 


Mr. B advised Technical Sergeant Marshall that the process of appealing the EPRs could be lengthy, and they would first have to exhaust administrative remedies and then apply to the Air Force Board for Corrections of Military Records.
  Mr. B discussed his fee with Technical Sergeant Marshall, however, Marshall did not retain Mr. B on this occasion.
 


On 22 December 1990, Technical Sergeant Marshall was apprehended at the gate of Travis Air Force Base for driving while intoxicated.
  On 3 January 1991, Marshall was offered an Article 15 for wrongfully driving on a suspended license, and drunk and disorderly conduct.
  At the time of the incident, Technical Sergeant Marshall had 17 and one-half years of active duty with no prior nonjudicial punishments.
 


On or about 7 January 1991, Technical Sergeant Marshall met with Mr. B.  In later testimony at the DuBay hearing, Mr. B could not remember whether Technical Sergeant Marshall had been offered the Article 15 or had merely been advised that it would be offered.
  Although Technical Sergeant Marshall admitted to Mr. B that he had been drunk and disorderly, his license had not yet been suspended.  Mr. B assumed an administrative discharge would be an inevitable result of a decision to accept the Article 15.
  At the DuBay hearing, Mr. B could not recall the basis for this conclusion, other than he believed that the accused had been told this by the commander, or the accused made the assumption that an administrative discharge was inevitable.
  Mr. B did not attempt to verify whether Technical Sergeant Marshall's commander or anyone at the Travis Air Force Base legal office was contemplating an administrative discharge.
  In Mr. B's opinion, Technical Sergeant Marshall had two alternatives, neither of which were attractive.  If Technical Sergeant Marshall accepted the Article 15, he would then face an administrative discharge board. If he turned down the Article 15, he would be court-martialed.
  In Mr. B's opinion, Technical Sergeant Marshall had a better chance of saving his career in a court-martial than in an administrative discharge board.  Mr. B based this evaluation in part upon the differing burdens of proof in boards and courts.
  In a board, the burden of proof would be by a preponderance of the evidence.  Additionally, the members would be looking at Technical Sergeant Marshall’s entire record, including both his on-duty performance and off-duty conduct.
  Given the two referral EPRS, Mr. B was of the opinion that Marshall stood a better chance in a court-martial.
  He also felt that members are sometimes reluctant to adjudge a bad conduct discharge in a court-martial.
  Marshall did not retain Mr. B at this time.


On 14 January 1991, the initial Article 15 was withdrawn, and a second Article 15 was offered.
  The second Article 15 contained four specifications:  dereliction of duty for driving with a suspended license, driving while intoxicated, disorderly conduct, and failure to obey an order to submit to a blood alcohol test.


On 15 January 1991, Technical Sergeant Marshall went to the office of the Area Defense Counsel, Captain T, to seek advice on this second Article 15.  Captain T advised Marshall of his rights relating to the Article 15.
  He explained Marshall’s options of accepting the Article 15, or turning it down and demanding trial by court-martial.  Technical Sergeant Marshall was concerned that by accepting the Article 15 he would be admitting guilt.  He wanted to respond to the suspended license allegation.  Captain T informed Marshall that accepting the Article 15 was not an admission of guilt, and he could submit a statement to his commander regarding the offenses.
  Technical Sergeant Marshall made another appointment to see Captain T the next day, 16 January 1991, but later canceled that appointment.
  Technical Sergeant Marshall was wary of Captain T, seeing him as a government attorney.
 


Technical Sergeant Marshall went back to see Mr. B on 16 January 1991.  According to Technical Sergeant Marshall, Mr. B advised him to turn down the Article 15 and demand a trial by court-​martial.
 According to Technical Sergeant Marshall, Mr. B told Marshall he would be admitting his guilt by accepting the Article 15.
  Based on his DuBay hearing testimony, it is not clear what advice Mr. B gave Technical Sergeant Marshall as to the effect of accepting the Article 15.  During his testimony, Mr. B indicated that he discussed the meaning of accepting the Article 15 with Technical Sergeant Marshall.
  According to Mr. B's testimony, he indicated that if Technical Sergeant Marshall accepted an Article 15, that would not be admitting guilt and that the Article 15 was nonjudicial.
  Nevertheless, post-trial submissions by Mr. B indicated he believed it would be inappropriate to accept an Article 15 if one of the specifications were groundless and equated the Article 15 process to a Care
 inquiry.  In other words, Mr. B indicated in his post-trial submissions that he could not let Technical Sergeant Marshall plead guilty to an offense he did not commit.


Apparently, Mr. B thought an administrative discharge was a foregone conclusion if Marshall accepted the Article 15.
  However, Mr. B never tried to verify that a discharge was contemplated, or an inevitable consequence of accepting the Article 15.
  In fact, an affidavit from the assistant trial counsel was submitted at the DuBay hearing.  Assistant trial counsel noted that Mr. B never contacted him regarding the likelihood of an administrative discharge should Technical Sergeant Marshall accept the Article 15.  Further, to assistant trial counsel’s knowledge, no one on the government’s side was pushing an administrative discharge action, although it had not been ruled out.
  Although Mr. B denied making any promises to Marshall,
 Technical Sergeant Marshall stated in his post-trial affidavits that Mr. B had advised him that he would not receive a bad conduct discharge at the court-martial, despite the fact that he would be convicted of some of the charges.
  Based upon Mr. B's advice, Technical Sergeant Marshall turned down the Article 15 and demanded trial by court-martial.


On 8 February 1991, charges were referred to a special court-martial.  Additional charges of failing to obey lawful orders were referred on 15 February 1991.
  Trial was scheduled for 28 February 1991. 


On 12 February 1991, Mr. B, Captain T and Technical Sergeant Marshall met to discuss Marshall's decision to refuse the Article 15 and the subsequent court-martial.  Captain T continued to recommend acceptance of the Article 15 and pointed out the folly of risking a bad conduct discharge at a court-martial.
  Mr. B told Captain T that his compensation package included representation at an administrative discharge board after the court-martial, because he told Technical Sergeant Marshall it was unlikely that Marshall would receive a punitive discharge from the court-martial.

 
A second meeting occurred among the three parties on 27 February 1991, the day before trial.  Captain T informed Technical Sergeant Marshall and Mr. B the Article 15 was still being offered by the convening authority, and Marshall could still accept it and avoid the court-martial.
  At this point, Mr. B interrupted Captain T, instructed Captain T that his role was limited solely to procedural questions, and stated “we're going with the court-martial,” and “I'm the expert here.”
  Mr. B told Technical Sergeant Marshall to turn down the Article 15 and acknowledged that Marshall would be convicted of at least some of the charges.

During the court-martial, Mr. B handled Technical Sergeant Marshall's case.  Technical Sergeant Marshall was convicted on three charges and was sentenced to a bad conduct discharge and reduction to E-1.

C.  Issues


On appeal of his conviction, Technical Sergeant Marshall alleged ineffective assistance of counsel.  Specifically, Technical Sergeant Marshall alleged that Mr. B: 1) gave him “flat out wrong advice” that accepting the Article 15 would be an admission of guilt;
 2) told Technical Sergeant Marshall that he would not receive a bad conduct discharge from the court-martial members;
 3) interfered with military defense counsel’s attempts to dissuade Technical Sergeant Marshall from proceeding to court-martial;
 and 4) Mr. B’s “tactical” decision to proceed to a court-martial in lieu of an Article 15 was unreasonable.

D.  Holding

The Court found that Technical Sergeant Marshall received conflicting advice from his civilian attorney and military defense counsel, and an obvious tension existed between them.  Nonetheless, viewed in its entirety, Technical Sergeant Marshall was presented with legal advice concerning his options and the practical ramifications of those available options.

E.  Rationale

In Strickland v. Washington,
 the U.S. Supreme Court set forth the standard for measuring a claim of ineffective assistance of counsel.  In order for an accused to prevail, he must establish the following:

First, the defendant must show that counsel’s performance was deficient. This requires showing that counsel made errors so serious that counsel was not functioning as the “counsel” guaranteed the defendant by the Sixth Amendment. Second, the defendant must show that the deficient performance prejudiced the defense.  This requires showing that counsel’s errors were so serious as to deprive the defendant of a fair trial, whose result is reliable.

The basis of the Strickland standard is to ensure that criminal defendants receive a fair trial.

The Court of Appeals for the Armed Forces applied Strickland’s two-prong test that requires the defendant to demonstrate:  (1) his counsel’s performance was deficient, and (2) the deficient performance prejudiced his defense.  As stated by the Marshall opinion’s author, Judge Sullivan, “in order to constitute ineffective assistance, counsel’s errors must be so serious as to deprive the defendant of a fair trial, ‘a trial whose result is reliable.’” 


At the outset, the court noted that proceedings under Article 15 do not trigger the Sixth Amendment right to counsel.
  However, the Court of Appeals for the Armed Forces “assumed” the Sixth Amendment and its standard for effective counsel applied to Technical Sergeant Marshall’s case where the offer to accept nonjudicial punishment in lieu of trial by court-martial remained open until the first day of trial.
  Further, the court presumed the competence of Mr. B,
 noting “strategic choices made after thorough investigation of law and facts relevant to plausible options are virtually unchallengeable.”


Addressing Marshall’s first allegation of ineffectiveness, the Court noted, during the DuBay hearing, Mr. B denied giving advice to Marshall that acceptance of an Article 15 punishment was an admission of guilt.
  Further, the court pointed out, while both Mr. B and Captain T differed on the probable course of action by Technical Sergeant Marshall’s command, neither disputed that an administrative discharge action was legally possible on the basis of nonjudicial punishment.
  Thus, even if Mr. B’s complained-of advice was defective, it was not prejudicial to Technical Sergeant Marshall.


The court then focused on Marshall’s second allegation, that Mr. B told Marshall he would not receive a bad conduct discharge from court-martial members.  The court held that an erroneous sentence estimation by defense counsel is not necessarily deficient performance rising to the level of ineffective assistance of counsel.
  Moreover, civilian counsel advised Technical Sergeant Marshall, even if he did not receive a bad conduct discharge, there still might be an administrative discharge board following the court-martial.


Interestingly, the court did not directly address Technical Sergeant Marshall’s complaint that his civilian defense counsel interfered with his military defense counsel’s efforts to dissuade Technical Sergeant Marshall from proceeding to a court-martial.  The court simply concluded, “in advising appellant, counsel’s performance did not fall ‘measurably below the performance [ordinarily expected] of fallible lawyers.”


As for the final allegation, “untenable tactical reasons for proceeding to court,” the court examined the end result of Marshall’s court-martial.
  After evaluating the entire record of trial, the court concluded that civilian defense counsel did provide effective legal assistance to Technical Sergeant Marshall.
  The court observed civilian defense counsel submitted a clemency submission that led to a recommendation by the staff judge advocate to the convening authority to approve only a reduction to the grade of E-5 and to suspend the bad conduct discharge.
  Prior to the clemency decision, however, Technical Sergeant Marshall committed additional acts of misconduct that resulted in the preparation of a new staff judge advocate recommendation and eventual approval of the bad conduct discharge adjudged by the court-martial.

III. SIGNIFICANCE OF MARSHALL


The most important aspect of the Marshall decision was the CAAF’s recognition that a claim of ineffective assistance of counsel could exist when a defendant demonstrates that ineffective representation prior to court-martial caused him or her to proceed to trial rather than accept a more lenient offer from the government, such as a pretrial agreement or an Article 15.


Practitioners should be careful not to read the Marshall decision too broadly.  Ordinarily, no Sixth Amendment claim to effective assistance of counsel attaches to nonjudicial punishment proceedings.
  The Marshall court took great pains to point out that the Article 15 offered to Technical Sergeant Marshall remained open until the day of his court-martial, after Technical Sergeant Marshall’s right to effective counsel had been triggered by the preferral of charges.


On the other hand, practitioners should also be aware that the Marshall decision contrasts sharply with the decisions of state and federal appellate courts on the issue of ineffective pretrial counsel.  While the Marshall court stringently applied Strickland’s two-prong test, civilian appellate courts have applied a modified Strickland test.  Rather than ensuring the defendant received a fair trial, which the CAAF did by noting the ultimate outcome in Marshall
, state and federal courts focus on counsel’s particular duties to consult with the defendant on important decisions and keeping the defendant informed of important developments in the course of the prosecution.   

IV. STATE AND FEDERAL CASES


The rejection of the offer to accept the Article 15 in lieu of trial in Marshall is arguably no different than those situations in civilian state and federal cases involving offers of pretrial agreements or plea bargains where the accused relies on counsel's advice, rejects an offer, is convicted and receives a less favorable sentence.


For example, in Lloyd v. State,
 the Georgia Supreme Court addressed the issue of ineffective assistance of counsel where defense counsel failed to communicate a plea offer to his client.  The defendant in Lloyd, who had been convicted of murder, contended on appeal that she had been denied effective assistance of counsel.  She alleged her attorney failed to communicate to her a pretrial plea bargain offer to plead guilty to voluntary manslaughter.  Counsel admitted having failed to communicate the offer, and explained his action was based upon his strong belief that his client ultimately would be acquitted.
  He implied that had he communicated the offer, he would have recommended that his client reject it.
  The failure to communicate the offer of a prosecutor for the defendant’s consideration, according to the Georgia Supreme Court, fell below the standard of care expected in the legal profession.
  

In fashioning a remedy for Lloyd, the court properly recognized that a fair trial could not remedy the specific deprivation suffered.
  Applying a modified Strickland test, the Lloyd court did not focus on whether the defendant received a fair trial, but whether the defendant could show that “but for counsel’s unprofessional errors, the result of the proceeding would have been different.”
  Logically, in a case of ineffective assistance of pretrial counsel based upon failing to communicate a plea offer, such prejudice can only be shown by some indication that the defendant was amenable to the offer made by the government.
  The court affirmed Lloyd’s conviction, concluding that counsel’s failure to communicate the offer constituted deficient representation, but the evidence failed to establish that the defendant would have accepted (or even considered) it.
  The defendant, therefore, failed to establish prejudice.


In Turner v. State of Tennessee,
 the defendant was charged with felony murder and kidnapping.  On advice of counsel, he rejected an offer to plead guilty in exchange for a two-year sentence.
  He was convicted and sentenced to imprisonment for life plus forty years.
  The defendant petitioned the federal court for a writ of habeas corpus, seeking reinstatement of the offered plea bargain.  The district court granted a conditional writ, holding that counsel’s advice to reject the offer was incompetent, and that the defendant was prejudiced by it.  The Sixth Circuit Court of Appeals affirmed the district court’s decision.  The court noted that defendant’s testimony that he would have accepted the offer had his counsel advised him of it the offer, was subjective, self-serving, and, by itself, insufficient to satisfy the Strickland test for prejudice.
  However, unlike the court in Lloyd, the Turner court found that objective evidence in the record corroborated the defendant’s claim.
  Therefore, there was a reasonable probability that, had counsel provided effective representation, the defendant would have accepted the offer. The state, however, was allowed to withdraw the plea
 offer pursuant to United States v. Morrison,
 upon showing that the withdrawal was not the product of prosecutorial vindictiveness.


In In re Alvernaz,
 the California Supreme Court addressed the issue of a rejected plea bargain prior to trial, and whether a defendant may challenge a subsequent conviction and sentence on the ground of ineffective assistance of counsel in the decision to reject the offered plea bargain.  In Alvernaz, the court concluded that when a defendant demonstrates that ineffective pretrial representation caused him or her to proceed to trial rather than to accept a plea bargain, the defendant has been deprived of the effective assistance of counsel, even if the defendant thereafter receives a fair trial.
  A five-count information was filed against petitioner in Alvernaz alleging offenses committed against three Mexican farm workers.  Petitioner alleged that after a pretrial plea bargaining session, his attorney advised him the prosecution had offered to permit petitioner to plead guilty to one count of robbery.
  The plea offer would only carry a maximum penalty of two and one-half years of confinement.
  When petitioner questioned his attorney about the consequences of not prevailing at trial, his attorney told him the maximum penalty would be approximately eight years in prison and, with deduction of credits, a maximum sentence of approximately four years.
  Petitioner also alleged he was encouraged by his attorney’s prediction of a “70-80%”
 chance of prevailing should he go to trial.  Had he known that losing the case would actually subject him to a life sentence with prison confinement in excess of 16 years, he would have accepted the prosecutor’s one-count offer.


The California Supreme Court held that a defendant is deprived of his federal constitutional rights to effective assistance of counsel when his lawyer gives him substandard advice that induces him to reject a plea offer.
  Even a fair trial following rejection does not adequately cure the error, and the remedy should be resubmission of the plea bargain.


In summarizing the case law in this area,
 the California Supreme Court in Alvernaz concluded that:  “[A]ll federal and state courts presented with the issue where counsel's ineffective representation results in defendant's rejection of an offered plea bargain, and in defendant's decision to proceed to trial, give rise to a claim of ineffective assistance of counsel.”


The modified approach applied by state and federal courts is to evaluate the three following areas.  First, did defense counsel actually and accurately communicate the offer to the defendant?  Second, what advice, if any, was given by counsel, and what was the disparity between the terms of the proposed plea bargain and the probable consequences of trial, as viewed at the time of the offer.  Finally, did the defendant indicate he or she was amenable to negotiating a plea bargain?

The Alvernaz court stated that limiting the Strickland prongs only to performance and prejudice at trial, and not pretrial matters, was an “overly narrow reading of Strickland's delineation of the functions of counsel . . . [and]  . . . the position that a fair trial remedies the ineffective assistance which led the defendant to reject an offered plea bargain disregards petitioner's specific complaint of constitu​tional injury.”

Nonetheless, the court concluded, on the basis of the record before it, that Alvernaz failed to sustain his burden of establishing that he would have accepted the offered plea bargain, had he received constitutionally adequate assistance from counsel.

Alvernaz subsequently filed a writ of habeas corpus with the United States District Court of the Southern District of California.
  Granting the writ, the federal district court determined that an evidentiary hearing was mandatory on the issue of whether or not Alvernaz would have accepted the plea bargain.
  Similar to the California Supreme court, the federal district court applied a modified Strickland standard.  Contrary to the California Supreme Court, the federal district court found that Alvernaz was prejudiced by his counsel’s ineffectiveness.


The federal district court in Alvernaz adopted the view of the California Supreme Court that, where counsel’s ineffective representation results in a defendant’s rejection of an offered plea bargain and in defendant’s decision to proceed to trial, the first prong of Strickland was satisfied under the facts of the case.
  The second prong of Strickland (a showing of prejudice) was satisfied by a preponderance of evidence that there was a reasonable probability that, had Alvernaz known the true sentencing ramifications of losing at trial, he would have accepted the plea offer.

According to the federal district court, the following objective evidence from the evidentiary hearing supported Alvernaz’s claim: (1) Alvernaz’s assertions that he would’ve accepted the offer had he received competent advice; (2) the testimony of Alvernaz’s attorney who speculated that, had he advised Alvernaz correctly, Alvernaz would have accepted the plea; (3) the testimony of Alvernaz’s family members which supported Alvernaz’s claim; (4) Alvernaz was rational and followed the advice of his counsel; (5)Alvernaz based his decision to go to trial on incorrect risk factors; and (6) Alvernaz was open to a plea bargain.
  Additionally, the federal district court examined the general trend of plea practice in the California state courts, and relied upon the opinions of the state judges who ruled on the state habeas petition, in finding a reasonable probability that the trial court would have accepted the plea offered to Alvernaz.


In fashioning a remedy for Alvernaz, it was the federal district court’s opinion that a new trial could not cure the specific deprivation suffered.
  The court noted that since the harm was suffered before trial, they believed a new trial would not suffice.
  Instead, the federal district court ruled that the appropriate remedy was the reinstatement of the lost plea bargain.

V.  CONCLUSION

Every accused has a constitutional right to participate in making certain decisions that are fundamental to his or her defense, including whether to plead guilty, waive a jury, testify in his or her own behalf, or appeal.
  The crucial decision to reject a lenient government offer and proceed to trial should not be made by a defendant encumbered “with a grave misconception as to the very nature of the proceeding and possible consequences.”
  The rendering of ineffective assistance of counsel, resulting in a defendant’s decision to reject an offered plea bargain and proceed to trial, constitutes a constitutional violation which is not remedied by a fair trial. 

Military practitioners should be aware that the Sixth Amendment right to effective counsel attaches after preferral of charges.
  While the CAAF was willing to recognize a claim of ineffective assistance of pretrial counsel,
 the court stringently applied the Strickland standard and ultimately focused on whether the defendant was deprived of a fair trial.  State and federal courts, however, have applied a modified Strickland test that focuses on the decision whether to accept a plea offer or proceed to trial.

To discourage ineffective assistance of pretrial counsel claims, defense counsel are encouraged to memorialize in some fashion prior to trial: (1) the fact that a plea bargain offer was made, regardless of the terms; (2) the accused was advised of the offer, its precise terms, and the maximum and minimum punishments the defendant would face if the plea bargain was accepted or, alternatively, if it was rejected and the case proceeded to trial; and (3) the accused’s response to the plea bargain offer.  By taking such actions, and by memorializing them in writing, defense counsel should be able to show that their actions during the pretrial stage were within the standards established in the Constitution and should be able to overcome subsequent claims of ineffectiveness. 

* Major Desmond (B.S., Northeastern University; J.D., Loyola University School of Law) is an Assistant Professor of Law, United States Air Force Academy, Colorado.  He is a member of the Illinois Bar.
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