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I.  INTRODUCTION

For over 50 years the federal government has continually expanded its right to recover the cost of military medical and hospital care from non-federal sources.
  Initial efforts pursuant to the Federal Medical Care Recovery Act (hereinafter FMCRA) focused on third-party tortfeasors.
  The driving force behind these efforts was primarily fiscal.
  However, public policy also dictated that tortfeasors, insurance companies and injured parties should not “receive a windfall at the [g]overnment’s expense”
 because the Federal government fortuitously pays for the medical care of military personnel and their family members.

This “windfall” justification was later used to expand government recovery from uninsured motorist and medical payments coverage (hereinafter Medpay) in the injured parties’ own insurance coverage; recovery of which was not contingent on a finding of tort liability.
  The theory was that insurance companies would normally have paid a civilian hospital for medical care in these instances and should not get a windfall just because the covered individual(s) were entitled to free medical care.  Insurance companies, however, started fighting against expanded government recovery using new no-fault insurance laws,
 and by specifically excluding the government from direct contractual recovery.
  Congress responded by expanding the government's recovery rights under 10 U.S.C. § 1095.
  This comment presents a historical overview of federal recovery efforts and focuses on one of the most recent battles against expanded government recoveries: United Services Automobile Ass'n v. Perry (hereinafter Perry).
  Finally, this comment places the Perry decision into a historical perspective in the war over government recoveries under section 1095.

II.  THE PERRY DECISION

The facts in Perry were undisputed.
  Twelve individuals were injured in separate, unrelated automobile accidents.  Each individual was insured under an individual automobile insurance policy issued by United Services Automobile Association (hereinafter USAA).  All of their policies "contained liability coverage, uninsured motorist coverage, coverage for damage to the insured’s vehicle and medical payments coverage . . . which covered the insureds for medical costs arising from automobile accidents.”
 The Medpay provision was an optional item providing medical coverage for the insured regardless of fault for any automobile accident. These individuals received treatment for their injuries “at Army medical facilities in Georgia, Missouri, California and Alabama and Air Force facilities in Arkansas, Illinois and Ohio.”
  Because free treatment was sought at military hospitals, “USAA incurred no obligation to reimburse the insureds for their costs.”
  However, Department of Defense (hereinafter DoD) agencies filed claims against USAA seeking reimbursement for the value of medical care rendered in these cases pursuant to 10 U.S.C. § 1095.
  USAA filed for declaratory judgement against the United States and both parties moved for summary judgement.

The District Court in San Antonio framed the issue as follows:

The issue before this Court is whether the amended definition of third-party payer includes an automobile insurer who has provided voluntary first-party coverage for a military-related insured’s medical expenses for injuries sustained in an auto accident which is neither mandated by state law nor designed to replace tort liability . . . .

USAA took the position that it was not a “third-party payer” as defined by the statute.
 Essentially, USAA’s position was that the government mischaracterized the attributes of medical payments coverage by likening it to automobile liability insurance and no-fault insurance.  

Under USAA’s interpretation of the amended statute, “three key characteristics” distinguish its insurance from automobile liability insurance and no fault insurance:

1. USAA’s coverage is “first party” insurance, meaning that the insured obtains benefits directly from USAA.  Automobile liability insurance is “third party” coverage obligating the insurance company to pay for damages incurred by a person injured by the insured;

2. USAA’s coverage is not no fault insurance because it is not designed to replace tort liability; and

3. USAA’s coverage is voluntary add-on insurance, meaning that USAA is not mandated by statute to provide the insurance.  No fault insurance is, by definition, mandated by statute.

USAA also argued that DoD implementing regulations promulgated in 1992,
 defining Medpay benefits as no-fault insurance, were an impermissible agency action because they exceeded the scope of the statute.

The United States, of course, took the opposite position and argued a two-pronged approach.  With regard to the statutory language, the government noted Congress’ definition of a third-party payer was written to encompass “an automobile liability insurance or no fault insurance carrier.”
  According to the government’s argument, inclusion of the word “carrier” indicates Congress intended the statute apply to the insurer, in this case the entity known as USAA, rather than just the type of insurance coverage.
  The government also took the position that use of the term “insurance” in the statute has broad meaning and, therefore, makes the statute applicable to all automobile insurance plans, including first-party medical payments coverage.
  Additionally, the government asserted Congress used the phrase “including an automobile liability insurance or no-fault insurance carrier” in section 1095(h)(1) merely to give “examples of types of insurance covered by the statute” rather than intending it to be an exhaustive list.
  The government’s second approach asserted that regulations promulgated by DoD, which included medical payments coverage in the definition of no-fault insurance, were entitled to deference.
  Since the definition of no-fault insurance in the DoD regulation included Medpay coverage, judicial deference to this regulation would have made recovery from Medpay a foregone conclusion.


The District Court granted summary judgement in favor of USAA relying on several factors.  First, it dismissed the government’s arguments regarding statutory language by indicating the sole issue before it was “[w]hether the first-party Medpay coverage insurance is encompassed by section 1095 . . . .”
  The court then noted:

Because Congress wrote the [1990] amendment to apply to specific categories of plans, . . . including two types of automobile insurance, it can be inferred that Congress did not intend to include other genres of insurance . . . . Had it desired, Congress could have easily included all first-party coverage in the amendment.

Concluding that Congress did not intend section 1095 to apply to all forms of automobile insurance plans, but rather only to those specifically enumerated in the statute, the court then went on to consider whether Medpay coverage could be classified as either automobile liability insurance or no-fault insurance.


With regard to automobile liability insurance, the court simply held that first-party insurance which reimburses an insured for medical expenses after an automobile accident was different from third-party automobile liability insurance that “indemnifies the insured from liability to others.”
  The court opined automobile liability insurance requires evidence of a tortious act before a “legal liability” requiring payment arises.  “Because Medpay coverage does not require evidence of a tortious act, circumstances of liability are not implicated.”
  Simply put, without a requirement of tortious liability, Medpay coverage could not be classified as “automobile liability insurance.”


The real battle in the District Court, however, came over the issue of Medpay coverage being included in the definition of no-fault insurance by DoD in the implementing regulations.  The court declined to defer to DoD’s definition of no-fault insurance, citing the proposition that “a [f]ederal agency is . . . not entitled to expand a statute beyond its intended scope under the guise of interpretation.”
  However, before it could reach this conclusion, the court had to distinguish Medpay coverage from no-fault insurance.

Referring to several treatises,
 the meaning of no-fault contained in the legislative history of the FMCRA,
 and a proposed federal no-fault insurance law,
 the court rejected a government argument that “Congress intended to generically refer to any type of automobile insurance where there is ‘no’ requirement of ‘fault’ [in section 1095].”
  The District Court specifically found the phrase “no fault insurance” to be a term of art meaning “first party automobile insurance provided pursuant to state law that places limits on tort recovery.”
  Given that Medpay coverage is not required by state statute and that it does not limit tort recovery, the court held Medpay coverage is not no-fault insurance.  Once the court had concluded that Congress intended to limit the scope of section 1095 to two narrowly defined types of automobile insurance, it logically followed that no agency regulation extending the definition of no-fault insurance to Medpay coverage could, or would, be granted deference.
  This is the issue the Fifth Circuit Court of Appeals undertook to resolve on appeal.

In its review, the Fifth Circuit narrowed the issue to one question.  Relying on Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc.,
 the court stated the only issue before it was whether the agency regulations, classifying Medpay coverage as a form of no-fault insurance, were a permissible construction of the statute.
  The court noted Chevron established the following two-part test:

First, always, is the question whether Congress has directly spoken to the precise question at issue . . . If . . . the court determines Congress has not directly addressed the precise question at issue, the court does not simply impose its own construction, as would be necessary in the absence of administrative interpretation.  Rather if the statute is silent or ambiguous with respect to the specific issue, the question for the court is whether the agency’s answer is based on a permissible construction of the statute.

With this in mind the court went on to define the term “no-fault insurance.”  It found this was a term of art that could have two distinct meanings.  One meaning, advocated by the government, was that “no-fault” refers to a type of insurance policy that pays regardless of fault.  This would make any policy that pays benefits regardless of fault a “no-fault” policy from which the government could recover under section 1095.  The other definition, advocated by USAA, was that “no-fault” is a state system, not an insurance policy that required payment regardless of fault.  This would mean a policy not mandated by a statutory “no-fault” system would not be amenable to collection under     section 1095.  Each definition was plausible, and depending on the one applied to this situation, the term would either bring USAA’s Medpay coverage within reach of the government’s recovery efforts or exempt it from the paying the government for medical care rendered to DoD beneficiaries.


It was this very ambiguity that led the court to conclude that DoD’s definition of Medpay coverage as “no-fault insurance” was a permissible interpretation of the statute, ultimately settling the issue:

We have no difficulty concluding [DoD’s construction of the term is a permissible one].  DoD’s construction is consistent with the language of the statute, dictionaries, and insurance treatises.  It is not, of course, the only permissible construction, but it is one permissible construction, and that is enough.  We are Chevron-bound to conclude that Medpay is a form of no-fault insurance within the meaning of [section] 1095, and USAA is liable to the government for reimbursement of medical expenses.

Based on this interpretation of Chevron, so long as the government can choose one of at least two permissible interpretations of statutory language, its interpretation will stand.

III.  HISTORICAL PERSPECTIVE

Efforts to recover the cost of military medical care began as early as the World War II era.  In 1948 the War Department amended existing Army regulations to authorize collection of medical and related expenses in cases where servicemembers were injured by the tortious acts of third parties.
  The legal theory underpinning recovery efforts, which was later successfully challenged in United States v. Standard Oil Co. of California, et al.
 was one of per quod servitium amisit.
  This common law doctrine essentially permits a master to recover damages related to the loss of his servant.
  In Standard Oil, the government persuaded the District Court that this principle should apply to the state-soldier relationship.
  However, the Ninth Circuit Court of Appeals rejected this analysis.
  Affirming the Ninth Circuit’s decision, the United States Supreme Court held that state law did not govern the federal government’s right to recover, and that in the absence of a federally sanctioned cause of action, the government simply could not pursue this type of recovery.

A.  Federal Medical Care Recovery Act

One significant part of the Supreme Court’s rationale in rejecting the government’s position in Standard Oil was that Congress is in the best position to decide matters of federal fiscal policy.
  It was precisely this fiscal purpose which finally prompted Congress to act some 15 years later.
  The impetus was a 1960 report by the Comptroller General which revealed to Congress that this lack of statutory authority was preventing the government from recovering millions of dollars each year from individuals who negligently injured servicemembers.
  In 1962, Congress passed legislation authorizing the federal government to recover the reasonable value of medical care and treatment furnished to DoD beneficiaries in cases where injuries were the result of a tortious act by a third person.

Recovery pursuant to the FMCRA was conditioned on finding tort liability.
  However, Congress did not intend to create a new form of federal tort liability with the FMCRA.

[W]hen Congress acted to create a right of recoupment in the Government by passage of the FMCRA, it did so not by creating a new tort, but merely by conferring a right that arises when a beneficiary is injured by conduct that would have been deemed tortious prior to passage of the act . . . .  The cause of action created by the act, therefore, is simply one where rights under state tort law become material to the application of a Federal statute . . . .  Local law determines the legal relations, and the latter, in turn create liability under the pertinent Federal statute. 

This means, “the [g]overnment acquires no greater rights with the respect to third party tort liability than those possessed by the injured party.”
  This reliance on state law to establish a viable cause of action foreshadowed a significant problem that would arise when states passed no-fault insurance laws beginning in 1970.

This language, which predates enactment of any no-fault insurance statute, limits the right of recovery to situations where state law imposes tort liability upon some negligent person.  Thus, the right of recovery granted in the literal language of the Federal Medical Care Recovery Act is not triggered when there is no tort liability imposed by state law.

This created a significant problem for the DoD recovery effort since the overwhelming majority of FMCRA claims arise from motor vehicle accidents.
  To some extent, DoD’s eroding ability to collect reimbursement in the late 1970s and early 1980s was masked by the government’s ability to “recover significant sums of money as a third party beneficiary to automobile insurance policies.”
  Recovery efforts pursuant to this contract theory simply allowed the federal government to take advantage of broadly worded third-party beneficiary clauses in automobile insurance policies.  Given that recovery is based on a specific contract’s language, there was no need for proof of an underlying tort as would have been required by the FMCRA.
  By the early 1980s, however, Congress noted many insurers were putting exclusionary clauses into policies that specifically barred federal agencies from reimbursement.
  At a time of rapidly increasing budgetary pressure, this combination of diminished recoveries due to the spread of no-fault insurance laws and increasingly successful exclusion of the federal government from a contractual right of recovery led to calls for enactment of legislation improving the government’s ability to seek reimbursement for the cost of medical care.

B.  10 U.S.C. § 1095


Contemporaneous with the events outlined above, Congress passed additional medical care recovery legislation for the Veterans’ Administration (hereinafter VA) targeting workers’ compensation plans and no-fault automobile insurance coverage.
  Then in 1982, President Reagan created the President’s Private Sector Survey on Cost Control, also known as the Grace Commission.
  One of the Grace Commission’s 2,478 recommendations was “that the VA and the Department of Justice actively pursue legislation to eliminate exclusionary clauses.”
  Much of this effort, however, was aimed at increasing recoveries from private health insurers, rather than automobile insurance carriers.  This occurred because the VA, rather than the DoD, was leading the effort to legislate exclusionary clauses out of existence and the VA already had legislation on the books which allowed it to recover from workers’ compensation and no-fault insurance coverage.
  The end result was an amendment to 38 U.S.C. § 1729 and creation of 10 U.S.C. § 1095 authorizing the VA and the DoD to recover medical and hospital costs from private health insurance.


Similar to the VA’s version of the law, the original enactment of          section 1095 was aimed exclusively at collecting reimbursement from private health insurers.
 Therefore, it did nothing to improve recovery from automobile insurers that excluded the federal government from recovering medical and hospital costs or in states where FMCRA recovery was limited by no-fault insurance laws.  It was not until 1990 that provisions similar to 38 U.S.C. § 1729 were enacted permitting recovery from automobile insurance carriers.
  It was the wording of these provisions that was eventually questioned in the Perry litigation.  Only in September 1996 did Congress amend the statute settling this issue once and for all.

IV.  CONCLUSIONS

The key issue in the Perry litigation was the intent of Congress when it enacted the 1990 amendments to section 1095.  Although the Fifth Circuit decided the case in the government’s favor, it did so on a very narrow rule of statutory interpretation.
  This leaves the question of Congressional intent largely unanswered by the courts.
  However, it is clear from the whole history of federal medical care recovery legislation, including subsequent amendments to section 1095, that Congress has always intended to authorize broad recovery efforts in this area.  In fact it has done just that with each piece of VA and DoD legislation in this area.  The District Court’s inference that Congress did not intend to include a broad category of automobile insurance in its recovery effort, because “[h]ad it desired, Congress could have easily included all first-party coverage in the [1990] amendment [to section 1095],”
 simply failed to take into account the historical trend evident throughout the history of medical care recovery legislation.

Fiscal concerns have been, and are, clearly the catalyst for much of this legislation.  Given the history of medical care recovery legislation, it is also clear public policy trends do not favor permitting insurers to charge policyholders full rates for Medpay coverage and then refuse to reimburse the government when the federal government has paid for all or most of the medical and hospital care.
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Id. at 623, n.2.  See also Note, No-Fault Automobile Insurance: An Exhaustive Survey, 30 RUTGERS L. REV. 909 (1977).  By 1990, 21 states, the District of Columbia and Puerto Rico had some version of no-fault insurance laws.  The impact of these laws varied, but DoD’s recovery efforts were particularly stymied in six states.  See GENERAL ACCOUNTING OFFICE (GAO), MILITARY HEALTH CARE, RECOVERY OF MEDICAL COSTS FROM LIABLE THIRD PARTIES CAN BE IMPROVED 31 (1990) [hereinafter Recovery of Medical Costs Can be Improved].


� See Recovery of Medical Costs can be Improved, supra note 57, at 11 (GAO estimates “[a]pproximately 90% of all third party liability recoveries involve injuries sustained as a result of motor vehicle accidents.”).


� Kasold, supra note 1, at 184.  The author notes that in 1983 the Air Force alone recovered $3.6 million dollars, or approximately 47 percent of it collections from the contractual or statutory obligations of third parties.  Id. at 162 n.4.


� Id. at 185 (citing Dugan v. United States, 16 U.S. (3 Wheat) 172 (1818) (rejecting contention that the federal government could not enforce its rights under an existing contract without a statute specifically authorizing that purpose)).  See also United Services Auto. Ass'n v. Perry, 102 F.3d at 150 n.2 (“In some circumstances, the government can recover under state law as a third party beneficiary to the insurance contract . . .This is separate from the FMCRA and [section] 1095….").  See generally Kasold, supra note 1, at 184-193.


� CONGRESSIONAL BUDGET OFFICE (CBO), OPTIONS FOR CHANGE IN MILITARY MEDICAL CARE 23 (1984) [hereinafter Options for Change].  Exclusionary clauses in automobile insurance policies mirrored those found in many health insurance policies.  Exclusionary clauses in insurance contracts were first recognized as viable in United States v. St. Paul Mercury Indem. Co., 133 F. Supp. 726 (D. Neb. 1955).  As the Comptroller General noted:





[The] U.S. District Court ruled that an insurance carrier was not liable for payment to VA for treatment furnished to a veteran policyholder since the insurance policy insured against expenses actually incurred by the insured veteran, and the veteran incurred no medical or hospital expenses while being treated in a VA hospital.  Since then, most health insurance policies have had exclusionary clauses which state that they will not pay the Federal government for medical care when it was provided at a government facility, a Federal agency provided such care at no charge, or the policyholder had no legal obligation to pay for the care.





COMPTROLLER GENERAL OF THE UNITED STATES (GAO), LEGISLATION TO AUTHORIZE VA RECOVERIES FROM PRIVATE HEALTH INSURANCE WOULD RESULT IN SUBSTANTIAL SAVINGS 4 (1985) [hereinafter Legislation to Authorize VA Recoveries].  For a discussion regarding exclusionary clauses in automobile insurance policies, see United States v. Allstate, 306 F. Supp. 1214 (N.D. Fla. 1969).  See also United States v. Commercial Union Ins. Group, 294 F. Supp. 768, 771 (S.D.N.Y. 1969); Kasold, supra note 1, at 187-88.


� Options for Change, supra note 61, at 23.  The Congressional Budget Office estimated it could save approximately $190 million in 1984 and an additional $1.4 billion dollars between 1985 and 1989 if military medical costs could be recovered from insurers of patients with private health insurance.  This amounted to approximately 8 percent of the direct hospital costs and 4 percent of direct outpatients costs for the period under consideration (direct costs were defined as pay for medical personnel and operations and maintenance).  Id. at 21-22.


� Veterans Health Care, Training, and Small Business Loan Act of 1981, Pub. L. No. 97-72, § 106, 95 Stat. 1047, 1050-51 (1981) (current version at 38 U.S.C.A. § 1729 (West 1991 & Supp. 1997)).


� Exec. Order No. 12,369, 47 Fed. Reg. 28,899 (1982).


� Legislation to Authorize VA Recoveries, supra note 59, at 7.


� 38 U.S.C. § 1729.  The General Accounting Office had been recommending legislation eliminating exclusionary clauses and authorizing recovery from health insurers since 1970.  Nine years later, S. 759, 96th Cong. (1979) was introduced in Congress, at the VA’s request, and parts of the bill authorizing recovery from workers’ compensation and no-fault insurance eventually became part of the Veterans Health Care, Training, and Small Business Loan Act, supra note 63.  However, “provisions relating to recoveries from private health insurance were excluded because of concerns raised during Senate hearings on the bill.”  See Legislation to Authorize VA Recoveries, supra note 59, at 5 (citations omitted).


� H.R. REP. No. 99-300, reprinted in, 1986 U.S.C.C.A.N. 756, 763.


� National Defense Authorization Act for Fiscal Year 1991, Pub. L. No. 101-510, § 713, 104 Stat. 1485, 1583-84 (1990) (codified at 10 U.S.C.A. § 1095(h)(1)).  See supra note 18 and accompanying text.  When creation of section 1095 was being considered in H.R. 441, 99th Cong. (1985), the removal of the tort requirement from the FMCRA was considered, but this bill was never enacted.  By 1990, the GAO was advising that revision of section 1095, giving the DoD statutory authority comparable to those of other government agencies, could accomplish much the same purpose.  See Recovery of Medical Costs can be Improved, supra note 57, at 31-32. 


� The pertinent provision reads as follows:


 


(h) In this section:





 (2) The term “insurance, medical service, or health plan” includes a preferred provider organization, an insurance plan described as Medicare supplemental insurance, and a personal injury protection plan or medical payments benefit plan for personal injuries resulting from the operation of a motor vehicle.





National Defense Authorization Act for Fiscal Year 1997, Pub. L. 104-201, § 735, 110 Stat. 2599 (1996) (codified as 10 U.S.C.A. § 1095(h)(2) (emphasis added)).  As part of the same Act, Congress also moved to enhance government recovery rights under the FMCRA in states with no-fault insurance laws.  This amendment deems the United States a third party beneficiary to insurance contracts, regardless of any exclusionary clauses, so long as the state has "a system of compensation or reimbursement for expenses of hospital, medical, surgical, or dental care and treatment or for lost pay pursuant to a policy of insurance, contract, medical, or hospital service agreement, or similar arrangement. . . ."  Id. at § 1075, 110 Stat. at 2422 (codified as 42 U.S.C.A. § 2651(c)(1)).


� 102 F.3d at 148.


� 102 F.3d at 148 n.1 (DeMoss, J., dissenting).


� 886 F. Supp. at 600.


� See Kasold, supra note 1, at 191 n.207.  See also Cruden, supra note 6, at 733-38.
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