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I.  INTRODUCTION

There is apprehension among the military services about asserting the Feres
 doctrine in cases arising out of allegations of medical malpractice, when the negligence complained of occurs while service members are on the Temporary Disabled Retired List (hereinafter TDRL).
  The reason for this concern is the conflict among the district and circuit courts on whether medical care received while the service member is on TDRL is “incident to service,” and therefore barred under the Feres doctrine.  There is also apprehension over having the Supreme Court decide a Feres case.

II.  CURRENT SPLIT AMONG THE COURTS

The Fifth Circuit was the first appellate court to rule on this issue.  In Cortez v. United States,
 the Court held that the Feres doctrine did not bar the medical malpractice claim of the widow of a service member on the TDRL who committed suicide while at a military hospital.  The Appellate Court rejected the government’s argument that all members of the armed forces who are not permanently retired are barred under the Feres doctrine.
  The court stated that a member on the TDRL was in a type of “limbo” status, which was not the equivalent of active duty since the service member on the TDRL is not in active service.
 

Before Cortez, the cases most analogous involved plaintiffs on terminal leave or medical hold status.  In the Tenth Circuit case of Madsen v. U.S. ex rel. U.S. Army, Corps of Engineers, the court said that negligent treatment received at a military hospital for injuries sustained in a motorcycle accident while the service member was on terminal leave pending retirement, and while subsequently placed on medical hold, was barred under the Feres doctrine, as the medical treatment was incident to military service.
  The court concluded that during terminal leave and while on medical hold status, plaintiff was on active duty status as he received active duty pay, accrued annual leave, and accumulated credit for active duty time later used in computing his military retirement pay.

In contrast, the Fifth Circuit held in Harvey v. United States,
 that a service member whose initial injuries warranting medical treatment occurred while on terminal leave, and whose cause of action for medical malpractice began while the member was on medical hold status, was not barred under the Feres doctrine.  As rationale for its holding, the Fifth Circuit, unlike the Tenth Circuit, held that even though being on medical hold status extended the period of active duty, like the TDRL, it was a position in limbo.  Further, the court explained that although the member received military pay while on medical hold, the “several casual and partial payments” the member received “[did] not amount to benefits sufficient to warrant a Feres bar.”

At first blush the Harvey decision might be construed as being contrary to the Tenth Circuit’s ruling in Madsen.  But in Madsen, the service member limited his cause of action to the hospitalization which occurred before being placed on medical hold, and the parties did not dispute the fact that the member was on active duty at the time of that hospitalization.  Conversely, in Harvey, the cause of action was for medical malpractice which accrued while the member was on medical hold, beyond his date of separation. Nonetheless, the Fifth Circuit noted in Harvey that a cause of action accruing while the service member is on terminal leave might not necessarily be barred under the Feres doctrine, if the member’s terminal leave was not tantamount to discharge.
  The Fifth Circuit noted that in Bankston v. United States,
 it held that the Feres doctrine may not bar a service member’s cause of action which accrued while on terminal leave, if the member’s status was tantamount to discharge.  That case was remanded for factual findings to determine whether the member had been discharged at the time of the alleged negligence, or whether his terminal leave status was tantamount to discharge.

In an opinion diametrically opposed to the Fifth Circuit’s holdings and rationales  in Cortez and Harvey, the Eleventh Circuit in Ricks v. United States,
 joined the Tenth Circuit and affirmed the lower court’s holding that the Feres doctrine barred the widow of a service member from bringing a medical malpractice cause of action while the member was on the TDRL with a 100% disability rating.  The court noted that the “statutory language establishing the temporary disability retired list reflects a congressional intent that personnel on the list are still members of the armed forces.”
  In finding that the medical care was “incident to service,” the Eleventh Circuit found that Ricks had not been discharged or placed on the permanent disability retired list, was subject to military law and a possible return to duty, and as such, had taken full advantage of benefits to which he was entitled, such as medical care.

Like the Eleventh Circuit in Ricks, the Fourth Circuit held in Kendrick v. United States,
 that a cause of action for medical malpractice while the service member is on the TDRL is barred under the Feres doctrine.  The Fourth Circuit rejected plaintiff’s argument that medical care he received while on the TDRL was not “incident to service.”  Although reaching the same conclusion as the Eleventh Circuit, the Fourth Circuit focused on when and under what circumstances the negligent act occurred, instead of focusing on when the injury occurred or on the member’s status while on the TDRL.
  The Fourth Circuit held that because the alleged negligent act commenced while Kendrick was on active duty, (the prescribing of anti-convulsant medication without proper monitoring), and continued throughout his subsequent course of treatment, all of his medical treatment arose out of an activity incident to service.

The Fourth Circuit distinguished the Fifth Circuit’s opinion in Cortez, noting that Cortez’s suicide at a military hospital while on the TDRL was “an isolated act independent of any service-connected injury.”
  The court also distinguished United States v. Brown,
 noting that Kendrick was not a civilian at the time of the alleged negligent act, as he was still subject to military discipline throughout his course of medical treatment.

The Tenth Circuit has not had the opportunity to rule on this issue since Madsen, but within the circuit, the District Court of Kansas issued two recent opinions on cases arising out of medical care while the member was on the TDRL.  In Whitham v. United States,
 the district court held that a cause of action for negligent discharge from the psychiatric unit at a Veterans Administration Medical Center, the alleged cause of the service member’s suicide while on the TDRL, was barred under the Feres doctrine. Citing Madsen, the court held that whether an injury from medical malpractice is “incident to service,” depended on whether the service member was on active duty at the time of the injury.
  The court noted that the Tenth Circuit had found that the legal relationship created by the member’s active duty status is not set aside because the member is unable to perform actual military duties.

In Berry v. United States,
 the same court held that injury from medical malpractice arising out of treatment the service member received at a military medical facility while on the TDRL with a 30% disability rating was barred under the Feres doctrine. The court, noting that the circuits were divided on this issue, found the analysis of the Fourth and Eleventh Circuits more persuasive to the facts at hand.  In an attempt to distinguish Harvey and Cortez, the court found that the Fifth Circuit’s description of being on the TDRL as being in a “limbo status” and at a “processing point on the road to either separation or disability discharge,” was not applicable to Berry.
  Unlike Harvey and Cortez, Berry had requested to be placed on the TDRL so that she could undergo the reconstructive surgery which would return her to active duty status.
  Moreover, the court held that since Berry was admitted to the military hospital solely because of her military status, her alleged injury occurred “in the course of activity incident to service.”

Neither the Second Circuit nor the Eighth Circuit has ruled on the TDRL issue.  But within those circuits, the district courts have been divided.  Within the Second Circuit, the district court in Rinelli v. United States,
 held that the Feres doctrine did not preclude a service member from bringing an action for medical malpractice for injuries sustained at a Veterans Administration hospital while on the TDRL.  The court found that although the service member had not been discharged from the military and could have been returned to active service, he was for all practical purposes a civilian because when he was injured he “was not directly subject to military control; he was not under the compulsion of military orders; he was not performing any military mission.”
  In a footnote, the court distinguished Ricks by noting that Ricks was treated in a military medical facility, which arguably could trigger the applicability of the Feres doctrine.

In the Eighth Circuit, the district court in Anderson v. United States,
 held that medical treatment while on the TDRL was “incident to service,” because the plaintiff received military care for the initial injury for over a year before being placed on the TDRL, and was entitled to continue to receive treatment while on the TDRL.
  The court found that the injuries for which plaintiff sought treatment, a gastrointestinal condition he developed when he ingested toxic fumes and gasses in the course of fighting fires on a Navy vessel, were the result of “an active duty military incident.”
 The court also noted several factors crucial to the “incident to service” finding, such as while on the TDRL the plaintiff was still subject to military law and discipline, was required to submit to periodic physical examinations by military physicians, was subject to return to active duty, and was entitled to care at a military facility because of his military status.
  The court rejected plaintiff’s argument that negligent treatment complained of following placement on the TDRL, rather than while still on active duty, was determinative of the “incident to service” issue.  The court viewed plaintiff’s claim as a “skillful reformulation of a complaint for in-service negligence.”

Indicative of which direction the Eighth Circuit might go is the case Lampitt v. United States.
  Lampitt did not involve the TDRL, but rather concerned injuries which occurred while the member was on “convalescence leave” prior to being placed on the TDRL.  In Lampitt, the plaintiff alleged that surgery was performed by military doctors without his consent because he was assured that a civilian doctor would be participating and supervising, but the surgery was eventually performed without the assistance of the civilian doctor.
  The Circuit Court held that the medical care received at the military facility was “incident to service.”  Rejecting plaintiff’s argument that he was not on active duty at the time, the court found that even while on convalescent leave, plaintiff received orders and assignments from his superiors.
  Of interest, the Eighth Circuit distinguished Parker v. United States,
 and Johnson v. United States,
 two cases involving fatal automobile accidents which occurred while the victims were involved in nonmilitary activities, as they did not involve allegations by service members of medical malpractice by military doctors in military hospitals.

Finally, the case Katta v. United States,
 another case not involving the TDRL, shows how courts often interpret Feres’ incident to service requirement.  Katta was a cause of action for medical malpractice in the treatment of a Vietnam veteran’s post-traumatic stress disorder at a Veterans Administration hospital, the alleged cause of his suicide.  The court held that Katta’s cause of action was barred under the Feres doctrine.  The court reasoned that his post-traumatic stress disorder was the result of his combat experience occurring while on active duty.  Thus, even though he did not commit suicide until long after his discharge from the military, his suicide nonetheless resulted from his service-related post-traumatic stress disorder.

III.  WHERE DO WE GO FROM HERE?

Among the circuit courts, the conflicts are among the Fifth, Fourth and Eleventh Circuits.  The Fifth Circuit has held that a cause of action for medical malpractice while a service member is on the TDRL is not Feres barred because being on the TDRL is tantamount to being discharged from active service.
  The Fourth and Eleventh Circuit Courts, on the other hand, have held the opposite, but for different reasons.  The Fourth Circuit has reasoned that the cause of action is barred by Feres if the alleged negligence for which plaintiff seeks compensation occurred while plaintiff was on active duty.  The Eleventh Circuit reasoned that being on the TDRL per se is akin to still being on active duty, and medical care received while on the TDRL is therefore “incident to service.”


One can reasonably predict that the Tenth Circuit, given its opinion in Madsen v. U.S. ex rel. U.S. Army Corps of Engineers,
 and the district court’s interpretations thereof, will likely rule the medical care “incident to service.”  In Madsen, recall the service member was on terminal leave pending retirement and was subsequently placed on medical hold at the time of the alleged medical malpractice.  The court held that the test is whether the member was on active duty status and, if so, then the medical care was “incident to service.”  Subsequently, two decisions from the district courts have held that while on the TDRL, the member is still on active duty status.


Likewise, although the Eight Circuit has not had the issue squarely before it, based on Lampitt v. United States,
 and the district courts’ decisions within that circuit, one can reasonably predict that the Eighth Circuit will rule that medical care received at a military facility while a service member is on the TDRL is “incident to service.”  Recall in Lampitt, the service member was on “convalescence leave” prior to being placed on the TDRL.  The Eighth Circuit held that the member was on active duty at the time because the member was still subject to military control and the care he received was incident to service as it was provided by military physicians at a military hospital.  Within the Eighth Circuit, one district court has held that the medical care received while on the TDRL is “incident to service,”
 and another court held that the medical care was “incident to service” even when the member had long been discharged from the service.


Finally, within the Second Circuit, only one district court has addressed this issue.  In Rinelli v. United States,
 the court held that although a malpractice cause of action at a Veterans Administration hospital by a member on the TDRL was not Feres barred, the question remains whether medical care received at a military hospital while on the TDRL is Feres barred.


While it is true that the Supreme Court’s view on the Feres  doctrine, at least as that Court is currently composed, is unknown, there is no real danger of a reversal of this important doctrine, which the Court has upheld since 1950.  Indeed, the Supreme Court need not even revisit the rationale of Feres in a future case, though it has previously done so in United States v. Johnson,
 since differences between the circuits turn on the issue of whether medical care received while on the TDRL is “incident to service.”  The Supreme Court would be asked to decide one or both of the following questions: (1) whether being on the TDRL is akin to being on active duty, a status to which Feres would apply; or (2) whether the determining factor is that the initial injury for which medical care has been received is “service-connected.”

IV.  CONCLUSION

The military services’ apprehension on this issue is unfounded as there is no real danger of a reversal of the Feres doctrine, at least when the alleged negligence is medical malpractice.  The military services should assert Feres in all cases arising out of medical care rendered while the member is on the TDRL.  Given the different rationales for upholding Feres in the Fourth and Eleventh Circuits and in the district courts within the Second and Eighth Circuits, the services should pursue certiorari in the appropriate case.  Such a case should be one where the initial injury is “service-connected;” the care for that injury continued while the member was on the TDRL; and the treatment was provided by military providers at a military hospital.  Given these facts and the precedence of upholding the Feres doctrine, it is unlikely the Supreme Court would reverse the rationales expounded by these lower courts.
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