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Under faderal law, statas must have adequate authority to enforce the requiremearts of any
federal programs they arg agthorized ta admindster. Some state sudit Immurity/orivilegs lavws
place resrigtions on the abifity of states to cbtain penatties and injunctve relisf for visletions of
federal program requirements, o to obtin infermation that may be needed to determine
compliance stams, This statement of prineiples reflects EPA’ s orientation to aporoving new stave
Programs or program modifications ie the fice of state audit lews that restrict state enforcemment
and information gathering authority. While sueh state lews may raise questions abenst other
federal program requirements, Cis satement 5 liruted to the questipn of when soforcemeant and
mfarmation Ea.then:ng autanrty may be congidered ad=mquate far the putpnse of appnmr]ng nz
delegating programs in states with audit privilege or immunity faws,
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L. Audit Immonity Laws

Frderal law and regulation requires states to have authority to sbiain mjunctive relisf, and
civil and eriminz| penalties For any viclation of program eequicmsats, In determining whether
te authorize or approve a program or program modification in 2 state with an sndit immunity
law, EPA must consider whether the state's enforcement anthority meets federal program

- reqquirernents. To maintain such suthority while at the same ttme providing iveentives for selfe
pelicing in appropriate circumsanees, states should rely on policies rather than enact statutory
immunities for any viclations. ‘Howewver, in determining whether these requirements e metin -
states with laws permining to volurtary auditing, EP A will be narticularly concemed, among
other factors, with whether the state has the ebility to

1% Obtain immediate and compiete injunl:-ﬁva reliafs
2) Recoser civil penalties for:
1) significant economis bensBis
i} repeat vi_nlati-&r:s and violations of judicial or administl;aﬂve ordars:

i1} serians harm;
iv} activides that may present imminent & substantal sndangecmeat.

1) Obtain cominal -Spss'sanctions [or willul and knowing violations of federsl law, and
in addition for viclatons that result from gross neglipence under the Clean Water Aot

The presumpticn is that cach of thase authoritiea must be present at a minimum before the state’s
enforcement anthotity may be considered adequats. Howaver, other factors in the stamts may

climinaws or 5o pamow the scope of proally tmrovaily W the point whers EPA’s concems arc
met For exarople: '

1Y The immunisy provided by the statuts may be limited to minor violations and contain
other restrietions that sharply limit its applicability to fu-d:rai PIUZT2mS.

2) The statute may include explicit provisions that make it mpphu:a.hle to fedoral
prOEraris.

M. Audit Privilege Laws

Adequate civil and eriminal eaforcement suthonty mesns that the stats muat have the
ability to obtain informatisn needed ta identify nencemplisnee aad criminal condmet. In
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z £etermining whether 9 suthorize of approve a program of progrt: medlﬁn:aucn in 3 state with
2n gudit privilege law, EPA expects the statc i1

I} retan information gathering authority it {s required to have under the specific,
requirements of regilations governing suthatized or delegated programs;

2} avoid making the privilege applicable to ¢cminal investigations, grand jury
proeesdings, and prosecutions, or exsmet svidénce of erirninal conduzt from the Scope of
privilege: ' - _
3} preserve the right of the publiz to obtain infinmation sbeut noncompliance, report
violations and bring soforcoment acticns for viclations of federal environmental lew. For
examrle, smeions for whistleblowers or state lews that prevent citizens from obtaining
information gbout nancompliance to which they are entided under federal law appear to
ke inconsisient with this requirsment.

. Applicability of Prineiples
It is important for EPA to clearly commmimicale its positon to states and to interpret the

. Teguirernents for enforcement autharity consistently. Accordingly, these principles will be
¢ applied in reviewing whethar enforcement anthority is adequate under the following programs:

11 Mational Pollueast Discharge .EEm;'naﬁuu System (WFDES), ?rctma.tmcnt and
Werlands programs undsr the Clean Water Ay,

2} Public Water Supply Systems and Underground Injection Control programs undes the
Safe Drinking Warer Aet:

3) Hazardous Wasts (Subatle C) and Underground Stormge Tank {Subtitle I) programa
under the Resource Conservation Recovery Act,

4 Tifle V, New Soures Performance Standands Wational Broission Standacds for
Hazmrdous A Polutante, snd New Sovrce Feview Progmams mnder the Clesn Alr Act,

Theze principles are subjact tg thrse important qualifcations:

1) While thess principles #ill bs consistertly applied in reviewing state enforcement
arhenty under federal programs, statc laws vary m theilr detail. It will be mmpartant to
semtiners the provizions of mch statates closely in determining Wwhether anforeement
autherity iz provided.

2y Many pravisions of state law may be ambiguous, and it will generally be impartant 13
obitain anl opmion fiom the state Attorney (General regaeding the meaning of the stats 1aw
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and the effect of the stats's law gn its enforcement awthority as it Is outlined in these
prineiples. Depending on itz conelusions, EPA may determine that the Attorney

Genesal's opinion s sufficient to establish that the state bas te reguired enforcement
authority,

3} These prins '.pits are broadly spplicabls o de requirements for paraivy and informadon
gathering authority for cach of the programs cited above, To the sxtent thar different or

mors specific reguirsmerts for enfareement authneity may be found in fodemal law or
regulations, EPA will take these into s¢count in conducting its review of state programs.

Tn additivm, this memetandum does oot address other issuss that could be mised by state

audit [aws, such o the seope of public participation o the availability i th= pu'[;]m. af
information within the slaie’s posegsion

—

IV, Mext Steps

Begiocal offices should, in consultation with OBCA ard natipnal program offices,
develep a state-by-stats plan to work with stat2s to rmmedy any problems identified pursaant to
apphcamn of these principles, As a first step, repions saould contact state attomieys geoeral foc

an opinioc regarding the sifect of any andit prmlcg-: or imeunity law on enforcement authericy
 as disrissed in these principles.
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