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PROFILE

In North America, we share a rich environmental heritage that
includes air, oceans and rivers, mountains and forests. Together, these
elements form the basis of a complex network of ecosystems that sus-
tains our livelihoods and well-being. If these ecosystems are to continue
being a source of future life and prosperity, they must be protected.
Doing so is a responsibility shared by Canada, Mexico, and the United
States.

The Commission for Environmental Cooperation (CEC) is an
international organization created by Canada, Mexico, and the United
States under the North American Agreement on Environmental Coop-
eration (NAAEC) to address regional environmental concerns, help
prevent potential trade and environmental conflicts and to promote
the effective enforcement of environmental law. The Agreement com-
plements the environmental provisions of the North American Free
Trade Agreement (NAFTA).

The CEC accomplishes its work through the combined efforts of its
three principal components: the Council, the Secretariat and the Joint
Public Advisory Committee (JPAC). The Council is the governing body
of the CEC and is composed of the highest-level environmental authori-
ties from each of the three countries. The Secretariat implements the
annual work program and provides administrative, technical and oper-
ational support to the Council. The Joint Public Advisory Committee is
composed of fifteen citizens, five from each of the three countries, and
advises the Council on any matter within the scope of the Agreement.

MISSION

The CEC facilitates cooperation and public participation to foster
conservation, protection and enhancement of the North American envi-
ronment for the benefit of present and future generations, in the context
of increasing economic, trade and social links among Canada, Mexico,
and the United States.
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PREFACE

The growing economic and social links among Canada, Mexico
and the United States prompted by the signing of the North American
Free Trade Agreement (NAFTA) have increased the importance of
public participation in conserving, protecting and enhancing the envi-
ronment of the continent.

The North American Agreement on Environmental Cooperation
(NAAEC) came into force in 1994 to support the environmental goals
and objectives of NAFTA and mandated the creation of the Commission
for Environmental Cooperation (CEC). The process, created by NAAEC
Article 14, whereby private citizens or nongovernmental organizations,
could file submissions with the CEC alleging that a government of one of
the NAFTA Parties was failing in the effective enforcement of that
Party’s environmental laws, provides an unprecedented opportunity
for the public to raise issues concerning the effective enforcement of
environmental law in North America.

The Secretariat of the CEC implements this process, as specified in
Articles 14 and 15 of NAAEC, and in accordance with the Guidelines for
Submissions on Enforcement Matters initially adopted by the CEC Council
in October 1995 and revised in June 1999. Under Article 14, the CEC
Secretariat may consider a submission from any person or nongovern-
mental organization asserting that a Party to NAAEC is failing to
enforce its environmental law effectively. With Council approval, this
can launch a process that leads to further investigation of the matter
and the publication of findings in a factual record, as provided under
NAAEC Article 15.

The CEC has received 28 submissions since 1995. Eleven of these
submissions are still active, while seventeen have been terminated at
different stages of the process, including two that have led to the
publication of factual records. The first factual record concerned the
construction of a cruise ship pier on the island of Cozumel in the Mexi-
can Caribbean, and the second one related to the effect of hydroelectric
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XII NORTH AMERICAN ENVIRONMENTAL LAW AND POLICY

operations on fish habitat in British Columbia, Canada. The Secretariat is
currently preparing a third factual record concerning an abandoned
lead smelter in the border city of Tijuana, Mexico.

Currently, there are three active submissions concerning Canada.
A submission relating to fish habitat protection and environmental
impact assessment in Alberta has been reviewed by the Secretariat,
which concluded that preparation of a factual record was warranted;
however, Council deferred its decision on this matter because the
specific case presented in the submission was the subject of pending
domestic proceedings in Canada. Two submissions concerning fish hab-
itat in British Columbia, one in connection with mining operations and
another relating to logging, are being considered by the Secretariat
in light of the responses provided by Canada to determine if factual
records are warranted.

Five submissions involving Mexico are active. Two are undergo-
ing initial review: one concerning environmental justice for indigenous
groups in the Sierra Tarahumara of Chihuahua and one relating to a
molybdenum plant in the town of Cumpas, Sonora. The other two sub-
missions—one that concerns municipal waste water discharges into the
Magdalena River and the other relating to a hazardous waste landfill
near the city of Hermosillo, both in the state of Sonora, Mexico—are
being reviewed in light of Mexico’s responses, to determine whether
they warrant preparation of factual records. Finally, the Secretariat has
notified Council that a factual record is warranted for a submission con-
cerning shrimp farming operations in San Blas, Nayarit, Mexico. The
Secretariat’s notification explaining its reasons is not included in this
volume, since the Guidelines do not allow the public disclosure of a
determination prior to Council’s decision on whether or not a factual
record will be prepared.

The Secretariat is considering two submissions involving the
United States, both of which are being reviewed in light of the Party’s
responses, to determine whether they warrant preparation of factual
records. One concerns deposition in the Great Lakes of dioxins and
furans from municipal and medical waste incinerators; the other relates
to enforcement of the Migratory Bird Treaty Act with respect to logging
operations.

The seventeen submissions no longer pending primarily concern
the protection of biodiversity and natural resources, especially water.
Six involved Canada, five involved Mexico and another six, the United
States.



PREFACE XIII

CEC Secretariat determinations and other documents issued
through 31 August 1997, relating to specific submissions, were compiled
in the Winter 1998 edition of this series. The present edition includes
CEC Secretariat documents on specific submissions issued through
31 August 2000. For information about the Winter 1998 edition, or any
other previous edition, please contact Les Editions Yvon Blais Inc.
at commandes@editionsyvonblais.qc.ca or <http://www .editionsyvon
blais.qc.ca> or at (800) 363-3047 (Canada) or (450) 266-1086.

The following table captures the status of submissions and the
actions taken by the CEC at different stages of the process: determina-
tions under Articles 14(1) and 14(2); requests to a Party for additional
information; notifications to Council that a submission warrants
preparation of a factual record; and final factual records.! Secretariat
documents and other information about each submission (summaries
of the submissions and responses, list of communications with the
Submitter, documents available in electronic format, etc.) are available
in the Registry of Citizen Submissions on the CEC home page, at
<http://www.cec.org>. Copies may also be requested by contacting
<info@ccemtl.org>.

26 October 2000

1. Article 14(1) and 14(2) determinations issued after June 1999 must include
explanations of the Secretariat’s reasoning, per the revised Guidelines. Previous
determinations finding that a submission met the 14(1) criteria and/or warranted a
response under 14(2) typically did not contain such explanations. Thus, 14(1) and
14(2) determinations issued since June 1999 tend to be more detailed and elaborate
than earlier determinations.



NORTH AMERICAN ENVIRONMENTAL LAW AND POLICY

XIV

(1800100 €2)
(XIN) sopeAlaq

(41990190 0T) A ssfersy
(XIN) eredeyD axe /1,00-86-W3S
/L00-26-W3S
(1990100 02)
(180100 ) (XIN) enouenby (aunc 6)
(ueD) 11 19/ UBWPIO /900-86-W3S (x) erewnyere
/900-26-W3S /900-00-W3S
(Ainc €2)
(At 12) (XI) renko (At 1€
(ueD) Ausianipoig /S00-86-W3S panmwgnsay
/S00-26-N3S —Judy 9)
(19qwanoN +T) (sunr 62) (XIN) 11 xawAjoW
(sn) eonyoenH uo4 (Ren 92) (ueo) buluIN "O'g /S00-00-N3S
/¥00-96-N3S (ueD) pund sousjeq /¥00-86-N3IS
"AU3 Uelpeue) (yore sT)
(1990300 8 /¥00-26-N3S (666T Arenuer g (ueo) Buibbo1 0'g
papiwagnsay paniwansayd—Aen £z) /¥00-00-N3S
—laquiaydss 6) (Indv 6) (sn) saxeT 1Rl
(ueD) | Janry ueWP|O (ueD) swireq /€00-86-N3S (yoren 2)
8y} Jo spualH BoH 29gand (sn) Aeg earewer
/€00-96-W3S /€00-26-N3S (3snbny y—paesinay) /€00-00-W3S
(XIN) ZaujeN ZIMO
(1snbny 0g) (Yoren 02) (Yoren ST) /200-86-N3S (19quisnoN 6T) (Arenuer 12)
(sn) 1apry Buibhon (ueD) dnmoL abey | (XN) eusjepben ory (sn) spiig AiojelBiN | (SN) epeueD sseN
/200-G6-W3S /200-96-W3S /200-L6-W3S (666T 1200100 ST /200-66-W3S /200-00-W3S
paniwqgnsay
(aunr 0g) (Arenuer gT) (Indv 2) —Arenuer 6) (1990100 8T) (Arenuer /z)
(sSn) Mo panods (XIN) [pwinzod (ueD) o1pAH 08 (xIN) erefefepens (Sn) xaueyaiN (XIN) 1 xawAjon «PanIDIAI
/100-G6-W3S /100-96-W3S /100-26-W3S /T00-86-W3S /100-66-W3S /100-00-W3S suoissiwgns
(1snBny 1€ 01)
S66T 966T 166T 866T 666T 0002 K01SIH
Jea A

0002Z ¥1SN3NY—G66T Arenue( ‘S19)JeJAl JUSWIDIOFUY U0 SuoIssIuqng DIIVN Jo A10)STH V




XV

PREFACE

(0oooz AInc 1€

pamwqnsay
—AInc €1)
S00-00-W3S
(1aqwi22aq 1) (Indv g2)
€00-86-W3S T00-00-W3S
(JaqwiadaQ 8)
200-56-W3S (1890100 T) (aunc €2) (1oquimydas €T1) (Indv 21)
€00-96-W3S 200-86-W3S 100-86-W3S €00-00-W3S
Cwo__twuwn_ TT pue
laquiaidas 12) (Rew 82) (3snbny Gz) (Rew 92) (yoren 8T) (Arenuer TT) s[essiwsiq
100-56-W3S 200-96-W3S ¥00-26-W3S 500-26-W3S 200-86-W3S 100-86-W3S @t “(DvT
(19quisdaq €2)
200-66-W3S
(Jaqwiardas g)
£00-86-N3S
(sunr g2)
(19qui08 9T) ¥00-86-W3S
¥00-96-W3S (19quanoN 0g)
(Ainc 6 pue Aen ) ¥00-86-W3S (Indv 6)
(1aqwianoN 8 €00-26-N3S S00-86-N3S
pue 18g0100 8T) (1800100 2)
(pasinay) (19903100 9) 100-26-W3S (yoren og)
€00-96-W3S 200-26-N3S T00-66-N3S (e 8)
(e 8 #00-00-W3S
(udv 21) (Rew GT pue 1) pue Arenuer €2) (yore 21)
200-96-W3S 100-26-W3S 900-26-W3S 900-86-W3S (100-66-W3S ssa001d sy}
YlIm pajepljosuod m:_:_._:cco
(At 67) (Areniga4 g pue 9) (Arenuer zz) (Ren 8) (yoren g) judy 21) suoneulwIBIg
T00-G6-W3S T00-96-W3S 700-96-W3S 200-26-N3S 100-86-N3S 200-00-N3S =T (DT
(3snbny 1€ 03)
S66T 966T /66T 866T 666T 0002 AioisiH

eaA




NORTH AMERICAN ENVIRONMENTAL LAW AND POLICY

XVI

*SUOISSIWIQNS 8SaY} JO [eJ9A8S 10} (2)1T pue (T)yT 9oy Ylog Bullenod uoneuiwlalap a|buls e panss! Jelle1aldds ayl  xx

'8Z :000Z 1SNBNy TE 01 G66T Arenuer paAladal SUOISSILANS JO [210]  «

palajdwod
(4189010 +2) (sunc TT) SpJ0dal
100-96-W3S 100-26-W3S [enioey feut
(1990300 62) (1snbny )
€00-26-W3S 900-86-W3S pajueLem
S| plodal
(dunt 2) (ndv 22) (Ainc 6T) (yore 9) [enjoe} e yeyy
100-96-W3S 100-26-W3S 900-26-N3S £00-86-W3S SUORIYNON
(AInc +1)
£00-26-W3S
(aunr 0g) asuodsal
(Indve) T00-66-N3S Buimojjoy
£00-96-N3S pue z00-00-N3S slessiwsiq
Aed ay) wouy
uolyewJoyul
[euonippe
(Areniga4 91) (Jaqwiadas €T) (yoren v2) Jo} s1sanbay
£00-26-N3S 200-26-W3S £00-86-N3S (@)(T)1Z 8PPV
(3snbny 1€ 01)
S66T 966T /66T 866T 666T 0002 AioisiH
JIEEDN




Secretariat Determinations
under Articles 14 and 15
of the North American
Agreement on Environmental
Cooperation-August 1997
Through August 2000







SUBMITTER:

PARTY:

DATE:

SUMMARY:

SEM-97-001
(BC HYDRO)

B.C. ABORIGINAL FISHERIES COMMISSION,
ET AL.

CANADA
2 APRIL 1997

The Submitters allege that the Canadian govern-
ment is failing to enforce the Fisheries Act, and to
utilize its powers pursuant to the National Energy
Board Act, to ensure the protection of fish and fish
habitat in British Columbia’s rivers from ongoing
and repeated environmental damage caused by
hydro-electric dams.

SECRETARIAT DETERMINATIONS:

ART. 14(1)
(1 MAY 1997)

ART. 14(2)
(15 MAY 1997)

ART. 15(1)
(27 APRIL 1998)

Determination that criteria under Article 14(1)
have been met.

Determination pursuant to Article 14(2) that the
submission merits requesting a response from the
Party.

Notification to Council of the Determination that
a factual record is warranted in accordance with
Article 15(1).






May 1,1997

BY FAX AND REGISTERED MAIL

Mr. Gregory J. McDade, Q.C. Ms. Patti Goldman

Sierra Legal Defense Fund Sierra Club Legal Defense Fund
214 — 131 Water Street 705 Second Ave., Suite 203
Vancouver, B.C. Seattle, WA

V6B 4M3 998104-1711

Re: Submission on enforcement matters under Articles 14
and 15 of the North American Agreement on
Environmental Cooperation

Submitter(s): B.C. Aboriginal Fisheries Commission et al.
Party: Canada
Date: 2 April 1997

Submission No.: SEM-97-001

Dear Sirs/Madames:

The Secretariat of the Commission for Environmental Cooperation has
concluded that your submission satisfies the initial screening criteria
under Article 14(1) of the North American Agreement on Environ-
mental Cooperation. Accordingly, the submission will now be reviewed
under Article 14(2) to determine whether the submission merits
requesting a response from the Government of Canada.
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We will keep you informed of the status of your submission in accor-
dance with Articles 14 and 15 and the Guidelines for Submissions on
Enforcement Matters.

Yours truly,

Commission for Environmental Cooperation — Secretariat

per:  Greg Block
Director

c.C. Mr. H. Anthony Clarke, Environment Canada
Mr. William Nitze, U.S. EPA
Mr. José Luis Samaniego, SEMARNAP
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15 May 1997

VIA FAX AND REGISTERED MAIL

The Honourable Sergio Marchi
Minister of the Environment
Government of Canada

Les Terrasses de la Chaudiere
28th Floor

10 Wellington Street

Hull (Québec)

Canada K1A 0H3

Re: Submission on enforcement matters under Articles 14
and 15 of the North American Agreement on
Environmental Cooperation

Submitter(s): B.C. Aboriginal Fisheries Commission et al.
Party: Canada
Date: 2 April 1997

Submission No.: SEM-97-001

Dear Minister Marchi:

On 2 April 1997, the Secretariat of the Commission for Environmental
Cooperation received a submission pursuant to Article 14 of the North
American Agreement on Environmental Cooperation (“Agreement”)
tiled by Sierra Legal Defense Fund and Sierra Club Legal Defense Fund
on behalf of B.C. Aboriginal Fisheries Commission et al. The submission
alleges that the Government of Canada is failing to effectively enforce its
environmental law, namely provisions of the Fisheries Act and the
National Energy Board Act.

The Secretariat reviewed the submission under Article 14(1) of the
Agreement and determined on 1 May 1997 that the submission met the
criteria of Article 14(1).
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Pursuant to Article 14(2) of the Agreement, the Secretariat has deter-
mined that the submission merits requesting a response from the Gov-
ernment of Canada. Accordingly, the Secretariat requests a response
from the Government of Canada to the above-mentioned submission
within the time frame provided in Article 14(3) of the Agreement. A
copy of the submission and of the supporting information is annexed to
this letter.

Sincerely,

Commission for Environmental Cooperation — Secretariat

per:  Victor Lichtinger
Executive Director

c.c. Ms. Carol M. Browner
Mtra Julia Carabias
Mr. Gregory J. McDade, Sierra Legal Defense Fund
Ms. Patti Goldman, Sierra Club Legal Defense Fund

Enclosures (2)
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Secretariat of the Commission
for Environmental Cooperation

Notification from the Secretariat to the Council of its Reasons
for Considering that the Development of a Factual Record in
accordance with Articles 14 and 15 of the North American
Agreement on Environmental Cooperation is Warranted

Submission I.D.: SEM-97-001

Submitter(s):

B.C. Aboriginal Fisheries Commission

British Columbia Wildlife Federation

Trail Wildlife Association

Steelhead Society

Trout Unlimited (Spokane Chapter)

Sierra Club (U.S.)

Pacific Coast Federation of Fishermen’s Association

Institute for Fisheries Resources

Represented by: Sierra Legal Defense Fund and Sierra Club Legal
Defense Fund

Concerned Party: = Canada

I- EXECUTIVE SUMMARY

The Submission! alleges that Canada has failed to effectively enforce
section 35(1) of the federal Fisheries Act,2 and is permitting the ongoing,
unauthorized destruction of fish and fish habitat in British Columbia
(B.C.), distorting the hydro power market, and undermining the pur-
poses of the North American Agreement on Environmental Coopera-

1. SEM-97-001. The complete text of both the Submission and the Response are
available from the Secretariat by request or electronically at http:/ /www.cec.org.
2. RS.C.1985, c. F-14.
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tion (“NAAEC”). The Submission focuses on a failure to prosecute
several incidents arising from the operation of various British Columbia
Hydro (“B.C. Hydro”) dams. It is also alleged that Canada has failed to
exercise its mandatory statutory jurisdiction, pursuant to section 119.06
of the National Energy Board Act (“NEB Act”),? to examine the environ-
mental impacts of the production of power for export.

As a preliminary matter, Canada states that the assertions concerning
the enforcement of the Fisheries Act are the subject of pending judicial or
administrative proceedings, and that, pursuant to Article 14(3)(a) of the
NAAEC, factual records must not be prepared with respect to issues that
are the subject of contemporaneous domestic proceedings. Further,
Canada submits that it is enforcing its environmental laws and is in full
compliance with its obligations under the NAAEC. Canada takes a
broader view of “effective enforcement,” and submits that the focus
should not be merely upon the issue of whether or not prosecutions are
being pursued under section 35(1) of the Fisheries Act. Canada also
contends that the National Energy Board (“NEB”) properly exercised
its discretionary power under the NEB Act.

We are of the view that the phrase “judicial, quasi-judicial or administra-
tive action” in Article 45(3)(a) of the NAAEC should be defined nar-
rowly to fulfill the objectives and rationale of the NAAEC, and more
particularly, Article 14(3). To fall within that term, a “judicial or adminis-
trative proceeding” must be specifically delineated in Article 45(3), be
pursued by a Party in a timely manner, and be in accordance with a
Party’s law. Further, to invoke the automatic termination clause under
Article 14(3)(a), such a proceeding must be of the same subject matter as
the allegations raised in the Submission.

None of the proceedings relied upon by Canada necessitates the auto-
matic termination of the proceedings under Article 14(3)(a). The two
judicial proceedings, BC Hydro and Power Authority v. A.G. Canada and the
Minister of Fisheries and Oceanst and R. v. British Columbia Hydro and
Power Authoritys are either not pursued by a Party, or are no longer pend-
ing. British Columbia’s Water Use Planning process and the Regional
Technical Committees, in our view, do not constitute “administrative
proceedings” as that term is used in Article 14(3)(a).

3. R.S.C.1985,c. N-7.
4. Federal Court Action File No. T-1171-97.
5. [1997] B.C.J. No. 1744, Kamloops Registry No. 44436, July 19, 1997.
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Canada’s assertion that it employs a variety of regulatory measures,
inclusive of prosecution, to effectively enforce its laws is consistent with
the broad construct of “effective enforcement” articulated in Article 5 of
the NAAEC and in other jurisdictions. Consequently, a lack of prosecu-
tions under section 35 of the Fisheries Act may not be dispositive of the
issue regarding Canada’s effective enforcement of its environmental
laws.

Additional information is required before an evaluation can be made
that Canada is effectively enforcing its environmental laws. It is recom-
mended that a factual record be developed in order to assemble further
factual information regarding the enforcement activity undertaken by
Canada and the effectiveness of that activity in ensuring compliance
with section 35(1) of the Fisheries Act.

With respect to the allegations raised regarding the NEB, it is the view of
the Secretariat that there is no information to suggest that the NEB's
exercise of discretion in that matter was “unreasonable,” and we recom-
mend that a factual record should not be prepared in respect of this
issue. As a result, the preparation of a factual record is recommended
only in respect of the alleged failure to effectively enforce section 35 of
the Fisheries Act.

II- BACKGROUND

On 2 April 1997, seven non-governmental organizations, the B.C.
Aboriginal Fisheries Commission, the British Columbia Wildlife Feder-
ation, the Steelhead Society, the Trail Wildlife Association, the Pacific
Coast Federation of Fishermen’s Associations, the Sierra Club (Wash-
ington, D.C.) and the Institute for Fisheries Resources (collectively, the
“Submitters”)é filed a submission with the Secretariat, pursuant to
Article 14 of the NAAEC (“Submission”). The Submitters allege, in sum-
mary, “the failure of the Canadian Government to enforce section 35(1)
of the Fisheries Act, and to utilize its powers pursuant to section 119.06 of
the National Energy Board Act, to ensure the protection of fish and fish
habitat in British Columbia’s rivers from ongoing and repeated environ-
mental damage caused by hydro-electric dams.”

Under Article 14, the Secretariat may consider a submission from any
non governmental organization or person asserting that a Party to the
NAAEC is failing to effectively enforce its environmental law. Where

6. The Submitters are represented by the Canadian law firm Sierra Legal Defense Fund
(S.L.D.F.) and the American law firm Sierra Club Legal Defense Fund (S.C.L.D.F.).
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the Secretariat determines that the requirements of Article 14(1) have
been met, it shall decide whether the submission merits a response from
the concerned Party in accordance with Article 14(2). In light of the
response provided by that Party, the Secretariat may recommend to the
Council that a factual record be prepared, in accordance with Article 15.
The Council may then instruct the Secretariat to prepare a factual record.
The final factual record may be made publicly available upon a two-
thirds vote of the Council.

The Secretariat has reviewed the submission in light of Canada’s
response to determine whether the development of a factual record is
warranted.

A. The Submission

The Submitters allege that Canada has failed to effectively enforce
section 35(1) of the federal Fisheries Act permitting the ongoing unautho-
rized destruction of fish and fish habitat in British Columbia, distorting
the hydro power market, and undermining the purposes of the NAAEC.
B.C. Hydro, a Crown corporation wholly owned by the government of
the Province of British Columbia, builds, owns, maintains and operates a
system of hydro-electric dams across British Columbia. The Submitters
allege that the operation of these dams causes substantial damage to fish
and fish habitat.

Pursuant to sections 35(1) and 40(1) of the Fisheries Act, it is an offense to
carry on work which results in the harmful alteration, disruption or
destruction of fish habitat unless authorized by the Minister of Fisheries
or by regulation.” The Submitters allege that B.C. Hydro has consistently

7. Section 35 states:

(1) No person shall carry on any work or undertaking that results in the harmful
alteration, disruption or destruction of fish habitat.

(2) No person contravenes subsection (1) by causing the alteration, disruption or
destruction of fish habitat by any means or under any conditions authorized by
the Minister or under regulations made by the Governor in Council under this
Act.

Section 40 states:

(1) Every person who contravenes subsection 35(1) is guilty of:

(a) anoffense punishable on summary conviction and liable, for a first offense
to a fine not exceeding three hundred thousand dollars and for any subse-
quent offense, to a fine not exceeding three hundred thousand dollars or to
imprisonment for a term not exceeding six months, or to both; or

(b) an indictable offense and liable, for a first offense to a fine not exceeding
one million dollars, for any subsequent offense, to a fine not exceeding one
million dollars or to imprisonment for a term not exceeding three years or
to both.
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violated section 35(1), but that the Department of Fisheries and Oceans
(“DFQ”), the federal department responsible for the administration of
the Fisheries Act, has laid only two charges against B.C. Hydro since 1990
“despite clear and well documented evidence that B.C. Hydro’s opera-
tions have damaged fish habitat on numerous occasions.”8

The Submitters also allege that Canada has failed to utilize its powers
pursuant to section 119.06 of the NEB Act to exercise its mandatory statu-
tory jurisdiction to examine the environmental impacts of the produc-
tion of power for export. Pursuant to section 119.06 of the NEB Act, the
NEB may recommend to the federal Minister of Natural Resources that
an application be subjected to a public review process. In determining
whether to make that recommendation, the NEB is directed by section
119.06(2) to consider “the impact of the exportation on the environment”
and to “avoid the duplication of measures taken in respect of the expor-
tation by the applicant and the [provincial government].” The Submit-
ters allege that the NEB is the only forum in which the environmental
impacts of the production of electricity for export are addressed.

The Submitters state thatin a 13 September 1996 decision, the NEB failed
to address the environmental impacts of an application by Powerex
Corp. to export power to Washington State. The Submitters assert thatin
rendering its decision the NEB concluded that the Government of British
Columbia actively regulates the activity atissue. In the Submitter’s view,
the Province exercises no such regulatory authority.

In addition to these general allegations, the Submission outlines six spe-
cific incidents illustrating the nature and extent of damage to fish and
fish habitat caused by the operation of B.C. Hydro’s dams throughout
the Province. Appendix A to the Submission includes certain additional
information in respect of the alleged impact of B.C. Hydro’s operations
at each of 39 sites.

B. The Canadian Response

In its Response, Canada submits that it is in fact enforcing its environ-
mental laws and is in full compliance with its obligations under the
NAAEC. In addition, Canada states that the assertions concerning the
enforcement of the Fisheries Act are the subject of pending judicial or
administrative proceedings, and that, pursuant to Article 14(3)(a) of the
NAAEC, factual records must not be prepared with respect to issues that

8. Submission, supra note 1 at 1.
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are the subject of contemporaneous domestic proceedings. Canada
states that the Submission raises issues that are pending before both the
Federal Court of Canada and the British Columbia Supreme Court, and
that the federal government is participating in two comprehensive
administrative proceedings (namely, in British Columbia’s Water Use
Planning initiative and at the Regional Technical Committees.) Canada
contends that a primary objective of these proceedings is to ensure B.C.
Hydro’s compliance with federal and provincial laws with respect to
protection of fish habitat and to ensure that environmental objectives are
fully integrated into water use decisions.

Canada submits that it is fully enforcing the environmental provision
of the Fisheries Act. Canada notes that support for the concept that
enforcement encompasses actions broader than prosecutions, is found
in Article 5 of the NAAEC, which provides a non-exhaustive list of
appropriate enforcement actions. Canada states that the Submission is
based on a limited view of enforcement which equates enforcement
directly with legal and judicial sanctions, and fails to recognize that
both Canada and the Province of British Columbia have a clear record
of ongoing cooperative, comprehensive, and productive studies and
projects to enhance fisheries interests. Canada suggests that the reports
and studies relied upon by the Submitters are an important step in iden-
tifying problems and solutions. To the extent that such studies lead to
solutions through cooperative means, more formal enforcement is often
unnecessary. Canada says that it considers enforcement by means of
prosecutions to be a last resort after cooperation and persuasion have
failed. Canada suggests that the immediate and widespread use of
prosecution as a primary enforcement tool would be ineffective and
counterproductive.

Canada goes on to outline those actions which have been taken with
respect to the specific impacts and the specific incidents outlined in the
Submission. The Response also asserts that the NEB properly exercised
its power under the NEB Act. That Act gives the NEB the discretion to
decide whether evidence filed about environmental impacts is sufficient
to recommend a designation order for a public hearing. Canada states
that the NEB acted within this discretion in making this determination
on the basis of the evidence before it, which was not the same as that
reflected in the attachments provided by the Submitters.

Canada also suggests that the NAAEC and the Fisheries Act cannot be
applied retroactively. Finally, Canada states that the development of a
factual record would not further the objectives of the NAAEC in light of
the detailed information provided in its response.
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IIT- SHOULD THE SUBMISSION PROCESS BE
AUTOMATICALLY TERMINATED OWING TO A
MATTER WHICH CONSTITUTES A PENDING
JUDICIAL OR ADMINISTRATIVE PROCEEDING?

Article 14(3)(a) of the NAAEC provides that the Secretariat “shall pro-
ceed no further” where the responding Party has shown that the matter
is the subject of a “pending judicial or administrative proceeding.” This
suggests that the Parties intended to foreclose a review of enforcement
matters actively being pursued by any Party. Article 45(3)(a) defines
“judicial or administrative proceeding” for the purposes of Article 14(3).
Inits response, Canada states that the subject matter of the Submission is
the subject of pending “judicial or administrative proceedings,” includ-
ing the two court cases and the two examples of administrative proceed-
ings referred to above, and that therefore the submission review process
must end. We consider this assertion at the outset, since the fundamental
issue of the preparation of a factual record need only be addressed if the
Secretariat is so authorized.

As noted above, in making its assertion that the Secretariat is estopped
from any review, Canada relies on two pending judicial proceedings.
The first case is BC Hydro and Power Authority v. A.G. Canada and the
Minister of Fisheries and Oceans, currently underway in the Federal Court
of Canada (the “Federal Court Case”). This case addresses the constitu-
tionality of a minimum flow order made pursuant to section 22 of the
Fisheries Act. The second case is R. v. British Columbia Hydro and Power
Authority, a case decided by the Supreme Court of British Columbia after
the Submission and Response were received by the Secretariat (the
“Supreme Court Case”). That case involves charges brought against B.C.
Hydro under, among other provisions, section 35 of the Fisheries Act.

Canada further argues that its participation in British Columbia’s Water
Use Planning (“WUP”) initiative and on the Regional Technical Com-
mittees (“RTCs”) qualifies as administrative proceeding pursuant to
Article 45(3)(a) of the NAAEC and consequently bars any further
review. The WUP is an initiative sponsored by the government of British
Columbia to review all B.C. Hydro water licenses and to develop water
use plans for each facility. Canada has responded that, through DFO, the
government participates in some aspects of the WUP. DFO also partici-
pates, along with representatives from the B.C. Ministry of Environ-
ment, Lands and Parks and B.C. Hydro, in the RTCs which are charged
with reviewing fisheries issues at both individual facilities and on a
broader basis.
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In making its determination, the Secretariat first considers the meaning
of the term “judicial or administrative proceedings” for the purposes of
Article 14(3)of the NAAEC. Secondly, on the basis of that interpretation
the Secretariat makes a determination regarding whether the proceed-
ings put forward by Canada in its response fall within the scope of this
term.

A. The Definition of a “Judicial or Administrative Proceeding”

In making a determination on the issue of whether any proceeding falls
with the definition of a “judicial or administrative proceeding” under
Article 14(3) the Secretariat has considered first the plain reading of Arti-
cle 45(3)(a) of the NAAEC. Secondly, the Secretariat has considered the
possible interpretation of the terms within the broader context of other
provisions of the NAAEC. Finally, it is useful to refer to previous deci-
sions by the Secretariat throughout the interpretive process, though we
acknowledge that the Secretariat and the Council are not bound by the
principle of stare decisis.?

(i) A Plain Reading of Article 45(3)

As stated above, the definition of the term “judicial or administrative
proceeding” is provided in Article 45(3) of the NAAEC, which reads:

For the purposes of Article 14(3), “judicial or administrative proceed-
ing” means:

(a) a domestic judicial, quasi-judicial or administrative action
pursued by the Party in a timely fashion and in accordance
with its law. Such actions comprise: mediation; arbitration;

9. Ataminimum, references to previous determinations will assist in ensuring that the
Secretariat consistently applies the provisions of the NAAEC. Such a contextual
approach to a treaty is suggested by general canons of statutory interpretation as
well as Articles 31 and 32 of The Vienna Convention on the Law of Treaties. See
Pierre-André Coté, The Interpretation of Legislation in Canada, 2nd ed. (Cowansville:
Les Editions Yvon Blais, 1991), c. 2; Ruth Sullivan, Driedger on the Construction of Stat-
utes,3d ed. (Toronto: Butterworths, 1994), c. 8, and The Vienna Convention on the Law of
Treaties, concluded at Vienna, May 23, 1969, entered into force January 27, 1980, 1155
U.N.T.S. 331 (“Vienna Convention”). The Vienna Convention is in force in both
Canada and Mexico as of January 27, 1980. The United States signed the Vienna Con-
vention on April 24, 1970 but has not ratified it. LM. Sinclair notes in The Vienna
Convention on the Law of Treaties (2nd ed., 1984) that since 1969, provisions of The
Vienna Convention have frequently been cited in judgments of the Courts of the
United States and in state practice as accurate statements of the customary rules
in relation to interpretation of treaties.
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the process of issuing a license, permit or authorization; seek-
ing an assurance of voluntary compliance or a compliance
agreement; seeking sanctions or remedies in an administra-
tive or judicial forum; and the process of issuing an adminis-
trative order; and

(b) an international dispute resolution proceeding to which the
Party is party.

In order to constitute a “judicial or administrative proceeding,” the
action mustaccordingly be pursued (i) by a Party; (ii) in a timely fashion;
(iii) in accordance with the Party’s law; and (iv) comprise one of the pre-
scribed categories of activities.

As previously determined, the Secretariat has held that the term “by a
Party” means that the action must be undertaken by a government sig-
natory to the NAAEC.10 The requirement to proceed in a “timely fash-
ion” appears to require that any such actions be pursued in a vigorous
manner without undue delay. The third requirement is interpreted to
mean that the proceedings must be grounded in the statutory or com-
mon law of the Party. Finally, as stated in Article 14(3) discussed more
fully below, the “judicial or administrative proceeding” must address
the same “matter” as the Submission.

(ii) Other Provisions of the NAAEC

We note that in the context of Article 5(3)(b), a compliance agreement is
referred to as a type of sanction or remedy, along with the imposition of
fines, imprisonment, injunctions and the closure of facilities. This sug-
gests that the term “seeking an assurance of voluntary compliance or a
compliance agreement” includes proceedings regarded as measures
leading to sanctions or remedies.

(iii)) The Object and Purpose of the NAAEC

Following an examination of the language in other provisions of the
NAAEC, we next turn to the object and purpose of the NAAEC in order
to seek guidance on the interpretation of the scope of Article 14(3).11

10. Commission for Environmental Cooperation - Secretariat Determination pursuant
to Articles 14 and 15 of the NAAEC, SEM-96-003, April 2, 1997.

11.  Article 31 of the Vienna Convention, supra note 9, provides that a treaty “shall be
interpreted in good faith in accordance with the ordinary meaning to be given to
the terms of the treaty and in light of its object and purpose.”
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In order to promote the objectives of the NAAEC set out in its Article 1,
and to give meaning to the Article 14 process, which is designed to scru-
tinize the Parties’ commitments to effectively enforce their environmen-
tallaws, itis important to construe narrowly the definition of “judicial or
administrative proceeding” in Article 45(3), which, in the context of
Article 14(3), has the ultimate effect of terminating submission review
processes. Only proceedings which are designed to culminate in a spe-
cific decision, ruling or agreement within a definable period of time
should be considered as falling within Article 14(3)(a). Activities that are
solely consultative, information-gathering or research-based in nature,
without a definable goal, should not be sufficient to trigger the auto-
matic termination clause. If such proceedings were included within the
definition, a Party could effectively shield non-enforcement of its envi-
ronmental laws from scrutiny simply by commissioning studies or hold-
ing consultations.

We are in no way suggesting that Canada’s attempt to invoke this clause
represents a deliberate attempt to prematurely terminate the proceed-
ings. However, to give full effect to the NAAEC, for the reason given a
peremptory clause of this nature must be construed narrowly.

(iv) Further Considerations

In its Article 15(1) determination of Submission No. SEM-96-003, the
Secretariat considered the rationale underlying Article 14(3)(a). The
Secretariat stated that the exclusion of matters which are currently the
subject of judicial or administrative proceedings was required for two
reasons: (a) the need to avoid a duplication of effort; and (b) the need to
refrain from interfering with pending litigation. These considerations
apply to both proceedings that fall within the Article 45(3)(a) defini-
tional requirements as well as to other proceedings outside of that
specific provision. In another determination under Article 15(1), the
Secretariat noted:

Civil litigation is a complex undertaking governed by an immensely
refined body of rules, procedures and practices. The Secretariat is reluc-
tant to embark on a process which may unwittingly intrude on one or
more of the litigant’s strategic considerations.12

Nor would it be appropriate for the submission review process to
“second guess” a domestic court on the meaning of a provision or on
the disposition of factual and legal matters before that Court.

12.  Supranote 10.
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In sum, in order to fall within the definition of “judicial or administrative
proceeding” in Article 45(3)(a), a proceeding must be: specifically delin-
eated in Article 45(3)(a), pursued by a Party in a timely manner, and in
accordance with a Party’s law. Further, such a proceeding must concern
the same subject matter as the allegations raised in the submission. Thus,
this initial threshold consideration should be construed narrowly so as
to give full effect to the object and purpose of the NAAEC, and more
particularly, to Article 14(3).

B. Should Review of the Submission Be Terminated Based
upon the Proceedings Identified by Canada?

(i) BC Hydro and Power Authority v. A.G. Canada and the
Minister of Fisheries and Oceans

Canada relies on the case of BC Hydro and Power Authority v. A.G. Canada
and the Minister of Fisheries and Oceans (the “Federal Court Case”) as a
“pending judicial proceeding” within the meaning of Article 14(3)(a).
While it is clearly a “judicial proceeding” as that term is used in Article
45(3)(a), it does not relate to the enforcement of section 35(1) of the Fish-
eries Act; rather, the case involves an application for judicial review of an
order made under section 22 of the Fisheries Act. Accordingly, the “sub-
ject matter” of the case and the Submission is not the same. Furthermore,
it does not appear that the proceeding was initiated by a Party, in this
case Canada. Consequently, the Federal Court Case does not operate to

automatically terminate the submission review process under Article
14(3).

With respect to the two-pronged criteria applied by the Secretariat; that
is, avoidance of duplication and non-interference, the Secretariat has
determined that the Federal Court Case will not resolve the issue raised
in the Submission nor is there an identity of issues between the matters.
There appears to be minimal risk that the preparation of a factual record
will result in a duplication of effort. Second, the preparation of a factual
record with respect to the Submission will not interfere with the pending
litigation since the object of a full record inquiry would focus on the
enforcement conduct of Canada, not the constitutionality of section 22 of
the Fisheries Act.

(ii) R. v. British Columbia Hydro and Power Authority

Canada also relies on R. v. British Columbia Hydro and Power
Authority (the “Supreme Court Case”) as evidence of effective enforce-
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ment of environmental laws. The Supreme Court Case involved allega-
tions that B.C. Hydro, in response to large inflows into the Bridge River
drainage system, had “spilled large volumes of water from the Terzaghi
Dam on three occasions and ended a long standing spill from the Seton
dam rather abruptly.”13 The Court did find that these actions had killed
fish and damaged fish habitat. However, B.C. Hydro was acquitted on
thebasis thatithad exercised due diligence in the operation of the dams.

The subject matter of the Supreme Court Case did involve the
enforcement of section 35(1). However, we note that the judgment in the
case was rendered on July 10, 1997. As a result, the matter is no longer
“pending” before the courts, and so the proceeding no longer falls
within the Article 14(3)(a) barrier. Article 14(3)(b)(i) suggests that the
fact that an issue was formerly the subject of a proceeding may nonethe-
less be of relevance. Therefore, while this case does not warrant termina-
tion of the process, the disposition of the case itself may constitute a fact
worthy of notice in a factual record examining the effectiveness of cur-
rent government enforcement strategies. Moreover, those allegations
which relate to ongoing impacts not litigated in the lawsuit could be
included in a factual record.

(iii) British Columbia’s Water Use Planning Initiative

Canada asserts that British Columbia’s WUP initiative is an ongoing
administrative proceeding within the meaning of Article 14(3)(a). Can-
ada advises that the WUP is a project to review all B.C. Hydro water
licenses and to develop water use plans for each B.C. Hydro facility and
that the plans will lead to changes in the water licenses of the individual
facilities, and the System Operating Orders. Canada has advised that
binding statutory constraints on B.C. Hydro operations will most likely
result from the process. Canada states that the water use plans will be
subject to Fisheries Act requirements, and that the intent of the WUP is to
“ensure compliance both with the federal Fisheries Act and provincial
legislation in the operation of B.C. Hydro facilities, and to ensure that all
environmental, social and economic values are considered in water use
decisions.”14 The WUP process is expected to take five years or more to
complete.

As the WUP is a provincial initiative, it is arguable that the proceeding is
not undertaken by “the Party” (since the Submission is brought against

13. [1997] B.C.J. No. 1744, DRS 97-13306, Kamloops Registry No. 44436, supra note 8 at
paragraph 1.
14. Canadian Response to SEM-97-001, July, 1997 (the “Response”) at page 10.
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Canada). However, Canada is participating in the project, and it is argu-
able that a certain degree of federal participation is sufficient to consti-
tute a proceedings brought “by a Party.” However, it is unnecessary to
consider that question since we have concluded that the WUP, for other
reasons, does not operate to terminate the submission review process.

The WUP initiative may lead to greater protection of fish habitat by a
determination to impose statutorily binding limits on B.C. Hydro’s
water use. In fact, after the WUP process is completed, the conditions
attached to B.C. Hydro’s water licenses may become a primary vehicle
for protection of fish habitat. However, WUP process itself, in our view,
is not a “judicial or administrative proceeding” as that term is used in
Article 45(3)(a). The WUP does not fall into any of the categories listed
under Article 45(3)(a). The process does not constitute “seeking an
assurance of voluntary compliance or a compliance plan” as those terms
are used in other contexts, or as they should be interpreted for the pur-
poses of the NAAEC. To consider the WUP to be part of “the process of
issuing a license” would unduly expand the definition of that phrase.

The fact that Canada is participating in a provincial process that may
lead to a different manner of protecting fish and fish habitat does not
preclude the development of a factual record concerning whether Can-
ada is effectively enforcing the Fisheries Act under the legal means which
exist at this time. Moreover, the development of a factual record in this
case will not lead to a duplication of effort, nor will the outcome of the
administrative proceedings interfere with or render moot the subject
matter of the Submission.

(iv) Regional Technical Committees

Canada also relies on its participation in RTCs as constituting an admin-
istrative proceeding under Article 14(3). These committees, which
include representatives from DFO, the B.C. Ministry of Environment,
Lands and Parks and B.C. Hydro, review fisheries issues at both indi-
vidual facilities and on a system-wide basis. As Canada states in its
response to the Submission: “The committee work has primarily
involved identifying and documenting areas of concerns for fish and
fish habitat at existing hydro facilities and to obtain funding from
B.C. Hydro for biophysical and fish inventory studies by independent
consultants to identify improvement possibilities.”15

15. Response, supra at 19.
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While the ultimate aim of the RTC work may be to secure compliance
with the Fisheries Act, the work does not come within the definition of
“judicial or administrative proceedings” in Article 45(3)(a), for the same
reasons outlined above in our discussion of the WUP initiative. As well,
the open-ended nature the RTC work provides additional arguments
against including such initiatives within the scope of Article 45(3)(a).
Finally, the subject matter of the Submission, namely the enforcement of
section 35 of the Fisheries Act, is not the subject of the RTC discussions.

IV- 1S THE PREPARATION OF A FACTUAL RECORD
WARRANTED IN THIS CASE?

A. Failure to Effectively Enforce Section 35(1) of the
Fisheries Act against B.C. Hydro

In the face of varied allegations respecting the application of section
35(1) of the Fisheries Act, Canada responds by outlining a range of actions
undertaken to ensure B.C. Hydro’s compliance with section 35(1). How-
ever, little information is provided respecting (a) enforcement policies
or directives utilized by Canada and (b) specific factual information
regarding enforcement activity in respect of the allegations raised in the
Submission. The development of a factual record will allow this infor-
mation to be compiled, which will in turn facilitate an analysis of
whether Canada has been effectively enforcing its environmental laws.

A number of examples will illustrate the point that genuine issues per-
sist regarding the Submitters” allegations. The Submitters allege that in
the summer of 1996, B.C. Hydro dewatered Cranberry Creek, killing and
stranding trout over a 10 km section.16 Canada’s Response states that the
Walter Hardman development, which affects Cranberry Creek, is a pri-
ority for the WUP initiative, and that DFO has participated in the devel-
opment of interim operating orders, which are not yet in effect.1? It is
not clear from the Response what specific enforcement action Canada
undertook (and the effectiveness of that action) in response to the inci-
dentat Cranberry Creek. Without the benefit of that information, includ-
ing information in respect of Canada’s enforcement policies, it is
difficult to evaluate whether there has been effective enforcement
with respect to the incident at Cranberry Creek or the other specified
incidents in the Submission.

16. Submission, supra at 5.
17. Response, supra at 27.
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Similar questions apply to allegations which relate to ongoing opera-
tional problems. For example, the Submission suggests that with respect
to the Shuswap Falls project, negative effects have resulted from low
winter flows, dewatering, rapid flow ions, increased sediment levels,
and reduced access, as well as impacts on benthic productivity.18 In
response, Canada lists a number of actions taken, including the follow-
ing: (a) commissioning a study on the impacts of ramping down on
flows; (b) the development of a rule curve which B.C. Hydro is currently
declining to use; (c) DFO’s verbal statement to B.C. Hydro that the flow
regime proposed by B.C. Hydro is unacceptable; and (d) DFO’s request
to B.C. Hydro for additional time to monitor work such as flash board
removal. In addition, Canada refers to a request by the B.C. Ministry of
Environment, Lands and Parks, not acceded to by B.C. Hydro, that the
impacts of ramping on invertebrates be examined.1® Again, little infor-
mation is provided on the effectiveness of these actions to ensure com-
pliance with the law.

With respect to the Downton Lake and the LaJoie project, Canada states
that it has deferred to the Province’s decision not to prosecute B.C.
Hydro with respect to a May 1996 drawdown. Canada notes that the
Province chose not to proceed based on the lack of quantitative evidence
of fish losses and the lack of a pre-impact survey.20 This response does
not contain sufficient information regarding the effectiveness of Can-
ada’s enforcement response. At a minimum, deferral to the Province
does not address Canada’s obligations regarding the enforcement of the
federal Fisheries Act.

The Submission states that the Bennett Dam and the G.M. Shrum Station
are associated with a decline in fish productivity, rapid flow fluctuations
causing strandings, elevated gas levels and sedimentation. Canada
responds that:

DFO was not involved at the time of construction in the 1960s. B.C. Hydro
has not requested Fisheries Act authorization for the project. DFO’s East-
ern BC Habitat Unit was formed in 1990, two decades after operations
were established at these facilities. 21

18. Submission, supra, at 5.
19. Response, supra, 36-37.
20. Ibid., at 32,37.

21. Ibid., at 32.
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These statements do not appear germane to the issue of whether Canada
is failing to currently effectively enforce its environmental laws. As the
Secretariat noted in Submission No. SEM-96-001:22

Article 47 of the NAAEC indicates the Parties intended the Agreement
to take effect on January 1, 1994. The Secretariat is unable to discern
any intentions, express or implied, conferring retroactive effect on the
operation of Article 14 of the NAAEC. Notwithstanding the above, events
or acts concluded prior to January 1, 1994, may create conditions or situa-
tions which give rise to current enforcement obligations. It follows that
certain aspects of these conditions or situations may be relevant when con-
sidering an allegation of a present, continuing failure to enforce environ-
mental law.

The Vienna Convention on the Law of Treaties provides in section 28 that
“unless a different intention appears from the Treaty or is otherwise estab-
lished, its provisions do not bind the party in relation to any act or fact
which took place or any situation which ceased to exist before the date of
entry into force of the Treaty with respect to that party.” (United Nations,
Treaty Series, vol. 1155, p. 331.)

In that submission, the Secretariat noted “that a present duty to enforce
may originate from, in the language of the Vienna Convention, a situa-
tion which has not ceased to exist.” It is appropriate to take a similar
approach to this Submission. Canada’s Response does not appear to be
directed to the allegation of a present, continuing failure to effectively
enforce its environmental law. More information is therefore required.

Another example is the allegation respecting the Keenleyside Dam. The
Submission states that complete shut down of flows in April 1990
dewatered and stranded rainbow trout and kokanee fry on the Norns
Creek fan.23 Canada has responded that this event cannot be the subject
of an Article 14 submission, since it occurred before the NAAEC came
into force. The Secretariat concurs, and recommends that a factual
record not be prepared in respect of this specific allegation.

However, if a situation arising in the past continues to exist, it may be the
subject of an Article 14 submission. For example, if B.C. Hydro opera-
tions continue to damage fish habitat, it makes no difference if those
activities were commenced prior to the entry into force of the NAAEC.
As noted above, the Secretariat recognizes that a present duty to enforce

22. Recommendation of the Secretariat to the Council for the development of a Factual
Record in accordance with Articles 14 and 15 of the North American Agreement on
Environmental Cooperation, SEM 96-001, June 7, 1997.

23. Submission, at supra 5.
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may originate from a situation which continues to exist. If the construc-
tion of facilities in the past has led to a state of affairs which “has not
ceased to exist,” then the facts surrounding this condition may be the
subject of a factual inquiry.

Canada also asserts that the negative impacts of facilities at the Bennett
Dam are offset, at least in part, by the Peace/Williston Compensation
Program.?4 It is unclear that compensation is of any relevance to the
effective enforcement of Canada’s environmental laws.

In asserting that Canada has failed to effectively enforce section 35(1) of
the Fisheries Act, the Submitters point to the fact that only two prosecu-
tions have been undertaken against B.C. Hydro since 1990. Canada, inits
response, suggests that it undertakes a variety of activities which, when
taken together, constitute effective enforcement of its environmental
law. The Secretariat is mindful of the varied principles and approaches
that can be applied to a definition or application of the term “effective
enforcement.” For example, under certain circumstances, other enforce-
ment measures may be deemed more effective in securing compliance
than an exclusive reliance on prosecutions. In that regard, it is not clear
how Canada selects its enforcement responses to secure compliance
with its environmental law.

In summary, Canada’s response does not disclose sufficient factual
information regarding the specific enforcement activity undertaken by
Canada in each of the alleged incidents and the effectiveness of that
activity in ensuring compliance with its environmental law. As a result,
the preparation of a factual record is recommended in respect of the
failure to effectively enforce section 35 of the Fisheries Act.

B. Failure to Effectively Enforce the National Energy Board Act

One of the Submitters, the B.C. Wildlife Federation, made an application
in 1996 to the NEB for a public review of the environmental effects of the
export of power to the United States by a wholly owned subsidiary of
B.C. Hydro. The NEB denied this application, in part relying on the fact
that the Province was “actively regulating” the activity atissue. The NEB
indicated in its reasons that “the evidence tended to show that the
Province was active with respect to ensuring appropriate operation
of hydro-electric stations, and was taking steps to promote the public

24. Response at supra 32.
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interest in this regard.”25 The Submitters contend that there are no pro-
vincial laws or regulations that apply to the environmental impacts of
the production of hydro power. The Submitters allege that the NEB is the
only federal regulatory tribunal with the jurisdiction to examine the
environmental impacts of the production of power for export and that
the NEB’s failure to exercise that jurisdiction has resulted in a failure of
both levels of government to regulate the impact of power generated for
export on fish and fish habitat.

The B.C. Wildlife Federation applied for leave to appeal the decision of
the NEB to the Federal Court of Appeal on the grounds that the NEB
erred in failing to address the environmental effects of the production of
energy for export. This application for leave to appeal was denied with-
out reasons. The Submitters allege that the denial of leave to appeal
effectively immunizes the NEB’s decision from review and exhausts any
further recourse under domestic proceedings.

In its decision, the NEB characterizes the matters raised in the applica-
tion as operational matters which fall within provincial jurisdiction. The
NEB is of the view that, as a responsible federal regulator, it must be
careful to ensure that it does not intrude into matters of provincial juris-
diction. The NEB concluded that the evidence raised by the B.C. Wildlife
Federation related to operational issues. The record before the NEB
demonstrated that B.C. had approved an Energy Removal Certificate on
February 15, 1996. The NEB was entitled to conclude that the regulatory
concerns of British Columbia in relation to the export application had
been satisfied. The NEB found that the evidence present tended to show
that the Province was active with respect to ensuring appropriate opera-
tion of hydro-electric facilities and was taking steps to promote the
public interest in this regard. The NEB concluded that is should not
duplicate provincial responsibilities where the record tends to show that
the Province is actively regulating the activity at issue.

Initsreply, Canada asserts that it has properly exercised its power under
the NEB Act. Canada claims that the NEB Act gives the NEB the discre-
tion to decide whether evidence filed about environmental impacts is
sufficient to recommend a designation order for a public hearing. Can-
ada contends that the NEB acted within this discretion in making this
determination on the basis of the evidence before it. Canada notes that

25. Decision of the National Energy Board, NEB File # 6200-B007-5, September 13,
1996.
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the NEB decided the matter on the evidence filed before it in relation to
the application, and that the evidence filed before the NEB is not the
same as that reflected in the attachments provided by the Submitters.
Accordingly, Canada suggests that it cannot be said that Canada failed
to enforce the relevant provisions of the NEB.

Article 45 (1) of the NAAEC states:

A Party has not failed to “effectively enforce its environmental law” or to
comply with Article 5(1) in a particular case where the action or inaction in
question by agencies or officials of that Party:

(a) reflects a reasonable exercise of their discretion in respect of investi-
gatory, prosecutorial, regulatory or compliance matters.

On this matter, the Submission does not meet the threshold necessary to
merit further review. Where an environmental law grants discretionary
decision-making power, a Submitter must adduce evidence that under
the circumstances the Party acted “unreasonably” in exercising discre-
tion in respect of such matters. The Submitters have failed to meet this
standard. As a result, the preparation of a factual record with respect to
the allegations concerning the NEB Act is not warranted.

V- RECOMMENDATION

The Secretariat considers that, in light of the response provided by Can-
ada, the Submission warrants developing a factual record to compile
further factual information regarding the enforcement activity under-
taken by Canada and the effectiveness of that activity in ensuring
compliance with section 35(1) of the Fisheries Act.

Asnoted above, the factual record should not re-examine the underlying
facts which formed the basis of the Supreme Court of British Columbia
action with respect to the Terzaghi and Seton Dams. However, the
ongoing impacts which result from operation of those projects may be
examined, and the disposition of the case itself may be relevant to deter-
mining the effectiveness of Canada’s enforcement efforts. Nor should
the factual record examine acts or events preceding the entering into
force of the NAAEC, unless such acts or events are in relation to allega-
tions of a continuing failure to effectively enforce environmental law.
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For the reasons set out above, the Secretariat submits that the prepara-
tion of a factual record is not warranted with respect to the allegations
concerning non-enforcement of the NEB Act.

Respectfully submitted on this 27th day of April, 1998,

Janine Ferretti
Interim Executive Director



SUBMITTER:

PARTY:

DATE:

SUMMARY:

SEM-97-002
(RIO MAGDALENA)

COMITE PRO LIMPIEZA DEL RiO
MAGDALENA

UNITED MEXICAN STATES
15 MARCH 1997

The Submitters allege that waste water originat-
ing in the municipalities of Imuris, Magdalena de
Kino, and Santa Ana, located in the Mexican state
of Sonora, is being discharged into the Magdalena
River without prior treatment. According to the
Submitters, the above contravenes Mexican envi-
ronmental legislation governing the disposal of
waste water.

SECRETARIAT DETERMINATIONS:

ART. 14(1)
(6 OCTOBER 1997)

ART. 14(2)
(8 MAY 1998)

Determination that criteria under Article 14(1)
have been met.

Determination pursuant to Article 14(2) that the

submission merits requesting a response from the
Party.
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6 de octubre de 1997

POR FAX'Y CORREO CERTIFICADO

Sr. Enrique Montafio Guzman

Sr. Jesus Alberto Sanchez S.

Ing. Luis Felipe Ayala S.

Comité pro limpieza del Rio Magdalena
Av. Jesus Arellano No. 103

Pte, Magdalena de Kino

Sonora, México

C.P. 84160

Asunto: Peticién relativa a la aplicacién efectiva de la legislacion
ambiental conforme a los articulos 14 y 15 del Acuerdo
de Cooperacién Ambiental de América del Norte

Peticionarios: Comité pro limpieza del Rio Magdalena
Parte: Estados Unidos Mexicanos

Fecha: 15 de marzo de 1997

No. de peticién: SEM-97-002

Senores:

Por este conducto me permito informarles que el Secretariado de la
CCA ha concluido la revisiéon de su peticién conforme a los criterios
establecidos en el articulo 14(1) del Acuerdo de Cooperaciéon Ambiental
de América del Norte. De dicha revisién se concluye que la peticién
cumple con los requisitos establecidos y procederemos a la evaluacion
de la misma de acuerdo al articulo 14(2).

Atentamente,

Secretariado de la Comisién para la Cooperacién Ambiental

por:  Greg Block

Director
31
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8 de mayo de 1998

POR FAX Y MENSAJERIA

Mitra. Julia Carabias Lillo
Semarnap

Periférico Sur # 4209 60 Piso
Fracc. Jardines en la Montana

14210 México, D.F.
Meéxico
Ref.: Peticidon relativa a la aplicacion efectiva de la legislacion

ambiental conforme a los articulos 14 y 15 del Acuerdo
de Cooperacién Ambiental de América del Norte

Peticionarios: Comité Pro-Limpieza del Rio Magdalena
Parte: Estados Unidos Mexicanos

Fecha: 15 de marzo de 1997

Peticion: SEM-97-002

Estimada maestra Carabias:

Como es de su conocimiento, el Secretariado dela CCA recibid el dia7 de
abril de 1997 una peticién del Comité Pro-Limpieza del Rio Magdalena
con relacion a la falta de aplicacion efectiva de la legislaciéon ambiental
mexicana respecto de las descargas de aguas residuales provenientes de
los Municipios de Imuris, Magdalena de Kino y Santa Ana en el Estado
de Sonora, México. El peticionario asevera que dichas descargas son
vertidas al Rio Magdalena sin tratamiento previo, en contravencién delo
dispuesto por la legislacion ambiental estatal y federal en materia de
prevencién y control de la contaminacién del agua. Con fecha 6 de
octubre de 1997, el Secretariado determind que la peticiéon cumple
con los requisitos establecidos en el articulo 14(1) del Acuerdo de
Cooperacion Ambiental de América del Norte.
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El Secretariado ha revisado la peticién de conformidad con el articulo
14(2) del ACAAN. Considerando los criterios alli enunciados, el
Secretariado ha determinado que la peticiéon amerita solicitar una
respuesta de la Parte. Al efecto, solicitamos del Gobierno de México una
respuesta a la peticion de referencia y anexamos una copia de lamismay
de toda la informacién de apoyo que la acompana.

Conforme al articulo 14(3), estaremos en espera de la respuesta del
Gobierno de México en un plazo de 30 dias posteriores a la entrega de la
presente, salvo que por circunstancias excepcionales se requiera ampliar
el plazo a 60 dias.

Sometido respetuosamente a su consideracién,

Secretariado de la Comisién para la Cooperacién Ambiental

por:  Janine Ferretti
Directora Ejecutiva Interina

c.c. Lic. José Luis Samaniego, Semarnap
Mr. Avrim Lazar, Environment Canada
Mr. William Nitze, US-EPA
Sr. Enrique Montafio Guzman, Comité Pro-Limpieza
del Rio Magdalena






SEM-97-003

(QUEBEC HOG FARMYS)
SUBMITTER: CENTRE QUEBECOIS DU DROIT DE
L’ENVIRONNEMENT (CQDE)
PARTY: CANADA
DATE: 9 APRIL 1997
SUMMARY: The Submitters allege a failure to enforce several

environmental standards related to agricultural
pollution originating from animal production on
the territory of the Province of Quebec.

SECRETARIAT DETERMINATIONS:

ART. 14(1) Determination that criteria under Article 14(1)

(8 MAY 1997) have been met.

ART. 14(2) Determination pursuant to Article 14(2) that

(9 JULY 1997) the submission merits requesting a response
from the Party.

ART. 15(1) Notification to Council of the Determination

(29 OCTOBER 1999) thata factual record is warranted in accordance
with Article 15(1).
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Le 8 mai 1997

Centre québécois du droit de I’environnement
a/s Monsieur Yves Corriveau
2360, rue Notre-Dame Ouest

Suite 307

Montréal (Québec)

H3J 1N4

Objet: Communication sur les questions d’application
visées aux Articles 14 et 15 de 1’Accord
nord-américain de coopération dans le
domaine de I'environnement

Auteurs: Centre québécois du droit de I’environnement
(CQDE) et al.

Partie concernée: Canada

Date: 9 avril 1997

Communication no:  SEM-97-003

Mesdames/Messieurs,

Le Secrétariat de la Commission de coopération environnementale
a déterminé que votre communication rencontre les criteres énoncés
a l'article 14(1) de 1’Accord nord-américain de coopération dans le
domaine de I’environnement. En conséquence, le Secrétariat procédera
maintenant a I’étude de la communication en vertu de I’article 14(2) afin
de déterminer si la communication justifie la demande d’une réponse
au gouvernement du Canada.
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Conformément aux articles 14 et 15 et aux Lignes directrices rela-
tives aux communications sur les questions d’application, nous vous
tiendrons au courant de I'évolution de votre communication.

Veuillez agréer, Mesdames, Messieurs, nos salutations distinguées.

Commission de coopération environnementale — Secrétariat

par:  Greg Block
Directeur

c.c. M. H. Anthony Clarke, Environnement Canada
M. William Nitze, US-EPA
M. José Luis Samaniego, SEMARNAP
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Le 9 juillet 1997
PAR TELECOPIEUR ET COURRIER RECOMMANDE

L’honorable Christine Stewart
Ministre de I’Environnement
Gouvernement du Canada
Les Terrasses de la Chaudiere
28e étage

10, rue Wellington

Hull (Québec)

Canada K1A 0H3

Objet: Communication sur les questions d’application visées
aux articles 14 et 15 de 1’Accord nord-américain de
coopération dans le domaine de I’environnement

Auteur(s): Centre québécois du droit de ’environnement
(CQDE) et al.

Partie: Canada

Date: 9 avril 1997

Communication no: SEM-97-003

Madame la Ministre,

Le 9 avril 1997, le Secrétariat de la Commission de coopération envi-
ronnementale a recu une communication visée a l’article 14 de 1’Accord
nord-américain de coopération dans le domaine de l’environnement
(«I"Accord ») déposée par le Centre québécois du droit de I’environne-
ment (CQDE) et al. La communication allegue que le gouvernement
du Canada omet d’assurer 'application efficace de sa législation de
I'environnement, plus précisément la Loi sur la qualité de I'environnement
etle Reglement sur la prévention de la pollution des eaux par les établissements
de production animale du Québec.

Le Secrétariat a examiné la communication a la lumiere du paragraphe
14(1) de I’Accord et en est arrivé a la conclusion, le 1er mai 1997, qu’elle
respecte les criteres exposés audit paragraphe.
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S’appuyant sur les dispositions du paragraphe 14(2) de 1’Accord, le
Secrétariat a déterminé qu'il est justifié de demander au gouvernement
du Canada de répondre a ladite communication. En conséquence, le
Secrétariat demande une réponse du gouvernement du Canada a la
communication susmentionnée dans les délais prescrits au paragraphe
14(3) de I’Accord. Vous trouverez en annexe, en francgais et en anglais,
copie de la communication et des principales information fournies a
l'appui de la communication. Nous joignons également copie d’une
lettre reques des auteurs de la communication nous indiquant les infor-
mations principales fournies a ’appui de la communication.

Veuillez agréer, Madame la Ministre, notre haute considération.

Le Secrétariat de la Commission de coopération environnementale

Par:  Victor Lichtinger
Directeur exécutif

c.c. Mme Carol M. Browner
Mme Julia Carabias
M. Yves Corriveau, Centre québécois du droit
de I’environnement

Piece jointe (1)
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Secretariat of the Commission
for Environmental Cooperation

Article 15(1) Notification to Council that
Development of a Factual Record is Warranted

Submission I.D.: SEM-97-003

Submitter(s):

Centre québécois du droit de 'environnement

Centre de recherche et d’intervention environnementale
du Grand-Portage

Comité de citoyens “A bon port” (L’ Assomption)

Comité de citoyens de Grande-Piles (Mauricie)

Comité de citoyens de Saint-André de Kamouraska
(bas-Saint-Laurent)

Comité de citoyens de Sainte-Luce (Bas-Saint-Laurent)

Comité de citoyens de St-Roch-de-Mékinac (Mauricie)

Comité de citoyens pour un Shipton propre (Estrie)

Comité de protection de la santé et de I'environnement
de Gaspé)

Comité de protection Panmassawipi (Estrie)

Comité de la santé publique et de I’environnement

Comité de qualité de vie de Saint-Jean-de-Dieu
(bas-Saint-Laurent)

Les Ami-e-s de la Terre de Québec

Mouvement Vert Mauricie

Regroupement écologique de Val-d’Or et de ses
environs

Réseau québécois des groupes écologistes

Union québécoise pour la conservation de la nature

Union Saint-Laurent Grands Lacs (Canada-Etats-Unis)

Concerned Party: Canada
Date Received: 9 April 1997

Date of this Determination: 29 October 1999
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I.  EXECUTIVE SUMMARY

The Submitters, a number of nongovernmental organizations,! assert
that many livestock operations in the Province of Quebec are operating
inviolation of various environmental laws. The Submitters further claim
that the pollution discharged from these operations in violation of the
law is causing significant harm to the environment and human health.
The Submitters identify the Chaudieére, Yamaska and 1’Assomption
river basins as having suffered especially adverse impacts. The Submit-
ters, finally, claim that Canada has failed to effectively enforce the envi-
ronmental laws with respect to these violations. The Submitters rely on a
variety of government reports, among other sources of information, in
making these claims.

Canada asserts that it is effectively enforcing the environmental laws
concerning agricultural operations in Quebec. Canada points to a wide
variety of strategies it has developed and is implementing in order to
promote compliance with these laws. One of these strategies involves
prosecutions, but Canada has pursued a number of other approaches as
well. Canada claims that its efforts have contributed to an improving
environment in Quebec and lessened the impacts of agricultural opera-
tions on this environment.

Having considered the submission in light of the response, the Secretar-
iat believes that developing a factual record is warranted. The submis-
sion and response leave open several central questions of fact relating to
whether the Party is effectively enforcing the environmental laws at
issue. We identify two of the main assertions here in order to provide an
introduction to the issues discussed below:

* The Submitters assert that the Party is failing to enforce effectively
limits on the number of authorized livestock. The Submitters assert
that the Party establishes legally binding, enforceable limits on the
number of animal units an operation may produce, that there are
widespread violations of these limits, and that the Party is failing to
effectively enforce with respect to these limits. Further, a government
study cited by the Submitters found that the Party subsidizes continu-
ation of such illegal practices through various financial assistance
mechanisms it administers.2 The Party offers some information con-
cerning the asserted illegal over-production and the Party’s efforts to

—_

A complete list of the parties filing the Submission is provided above.

2. See Annex 16 of the submission: Rapport du Vérificateur général a I’ Assemblée nationale
pour I'année 1995-1996, vol. I, chapter 2: “Aide financiere offerte aux producteurs
agricoles.”
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promote compliance, but more information is needed concerning the
nature of these efforts and their effectiveness.

* The Submitters assert that the Party is failing to effectively enforce
standards for manure storage and spreading. The Submitters assert
that there are legally enforceable requirements governing these prac-
tices, that there are widespread violations of these requirements, and
that the Party is failing to effectively enforce with respect to them.
Again, the Party offers some information concerning the alleged ille-
gal manure-spreading and storage practices and the Party’s efforts to
promote compliance, but more information is needed concerning the
nature of these efforts and their effectiveness.

Outstanding questions of fact concerning these assertions, and anumber
of other assertions of ineffective enforcement that the Submitters have
made, are discussed in more detail below.

In sum, the Secretariat believes that it is appropriate to develop a factual
record concerning the use and effectiveness of the different enforcement
tools the Party employs to promote compliance with various environ-
mental laws governing livestock operations in the Province of Quebec.
Conducting such a review would be consistent with a broad interpreta-
tion of enforcement, an interpretation contemplated by Article 5 of the
North American Agreement on Environmental Cooperation (NAAEC).

II. BACKGROUND

On9 April 1997, the Submitters filed with the Secretariat of the Commis-
sion for Environmental Cooperation (the “Secretariat”) a submission on
enforcement matters pursuant to Article 14 of NAAEC. The submission
alleges that the Quebec government is failing to enforce environmental
laws concerning pollution originating from livestock operations, pri-
marily from hog farms.

Under Article 14 of NAAEC, the Secretariat may consider a submission
from any non-governmental organization or person asserting that a
Party to the Agreement is failing to effectively enforce its environmental
law if the Secretariat finds that the submission meets the requirements of
Article 14(1). On 8 May 1997 the Secretariat determined that the submis-
sion met these criteria.

Article 14(2) provides that the Secretariat is to determine whether a sub-
mission that meets the criteria in Article 14(1) merits a response from a
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Party. Ina determination dated 9 July 1997, the Secretariat found that the
submission merited a response from Canada. Canada submitted its
response on 9 September 1997. In its response, Canada asserts that
Quebec effectively enforces its environmental laws with respect to
agricultural pollution and that development of a factual record is inap-
propriate given, among other things, new provisions respecting agricul-
tural pollution enacted by the Province of Quebec.

On 16 February 1998 the Secretariat requested further information
from Canada, pursuant to Article 21(1)(b). In May 1998, the Secretariat
received Canada’s response to the Secretariat’s Article 21 request for
information. This determination represents the Secretariat’s Notifica-
tion to Council that the submission warrants developing a factual record
pursuant to Article 15(1) of NAEEC.

A. The Submission

The Submitters assert that the Party is failing to enforce its environmen-
tal laws that regulate the management of manure produced in livestock
operations in the Province of Quebec.3 The Submitters further assert that
this failure has caused significant harm both to the environment and to
human populations, especially those living near places where livestock
operations are concentrated.4 The submission, for example, provides
that:

Pollution of watercourses from agricultural sources is one of the most
important environmental problems in Quebec. . . . Legal tools have been
set up in order to prevent the negative environmental impacts of these
agricultural activities, but failure to enforce these laws and regulations
makes it impossible to respond effectively to these problems.5

The submission relies in part on government reports, including a report
to the National Assembly of Quebec by the Quebec Auditor General
for the year 1995-96,6 to support its assertions.

See, e.g., Submission at 3,4, 9, 11.

Submission at 3,9, 13.

Submission at 9.

Rapport du Vérificateur général a I’ Assemblée nationale pour I'année 1995-1996, vol. I,
chapter 2: “Aide financiere offerte aux producteurs agricoles” (Annex 16). The sub-
mission also cites other government reports, such as: Vision strategique 1. Les grands
enjeux 1996-2001 and Etat de I'environnement au Québec 1992, chap. 7: “L’activité
agricole.” The former, provided as Annex 1 to the submission, found that the volume
of manure “stored in facilities that do not comply with regulations exceeds 9 million
cubic meters per year and the spreading surface available near the production sites is
only sufficient for 3.6 million cubic meters per year,” cited in the submission, page 3.

o G w
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In particular, the submission and its annexes (including the Auditor
General’s Report) assert that there is evidence of widespread violations
of the Environment Quality Act (EQA) and the Regulation respecting
the prevention of water pollution in livestock operations (the Regula-
tion).” Such alleged violations include production of unauthorized ani-
mal units, illegal manure-spreading, operation of noncompliant storage
facilities, and noncompliance with record-keeping requirements.8 In
addition, the submission and its annexes (including, again, the Auditor
General’s Report) claim that there are a number of weaknesses in gov-
ernment efforts to enforce the law. They assert, for example, that moni-
toring is ineffective, and that government is hampered by a lack of basic
information about the regulated sector.? Further, the Auditor General’s
Report found that government programs provide financial aid to pro-
ducers who do not comply with the Regulation and thereby subsidize
illegal practices.10

B. The Response

In its response, Canada submits that it has acted consistently with its
obligations under NAAEC in enforcing environmental legislation in the
agricultural sector.1! First, Canada claims that Quebec effectively
enforces the Environment Quality Act and the Regulation, utilizing a
wide array of “innovative regulatory enforcement methods” that “for
the most part use incentive measures to ensure enforcement and to reach
environmental goals” as well as prosecutions and related tools.12 The
Party asserts that Quebec’s strategies and enforcement methods fully
satisfy Article 5of NAAEC, which presents a “non-comprehensive list of
governmental measures aimed at ensuring the enforcement of laws and
regulations.”13

Second, Canada points out that Quebec adopted new laws with respect
to agricultural pollution in 1997, “taking on new measures that improve

The latter government report, attached as Annex 2 to the submission, states that
there were approximately 10,000 livestock operations that had not complied with
the regulations in 1991. Cited in Submission, page 3.

7. RR.Q., 1981, c. Q-2, reg. 18 in force from 1981 to 1997. This regulation has been
replaced by the Regulation respecting the Reduction of Pollution from Agricul-
tural Sources (1997), which came into force 3 July 1997. Response at 9. We discuss
below the impact of the adoption of new regulations on this submission.

8. See, e.g., Submission at 3, 7,9, 12-13.

9.  Submission; Auditor General’s Report at 2.110, 2.162-2.166.

10. Auditor General’s Report at 2.111-2.113, 2.141.

11. Response at 1.

12. Response at 2. Section III contains a more detailed presentation of the enforcement
measures identified by the Party in its response.

13. Response at 2.
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enforcement of the Environmental Quality Act . ...”14 Canada asserts
that this effort to improve the state of regulation of this industry renders
preparation of a Factual Record inappropriate, in accordance with Arti-
cle 3 of NAAEC concerning improvement of environmental laws and
regulations.15

Third, Canada argues that the preparation of a Factual Record would not
produce any new information or “present the matter in a new light,” in
view of the level of detail provided in the response.16

The Party appears to claim that the Submitters would have enjoyed legal
standing under the Environment Quality Act to pursue this issue and
that they have not pursued all of the remedies available to them under
domestic law.17

Finally, Canada submits that NAAEC should not be interpreted as
having retroactive effect.

III. ANALYSIS

A. Introduction

We are now at the Article 15(1) stage of the factual record process.
Toreach this stage, the Secretariat must first determine that a submission
meets the criteria in Article 14(1) and that it is appropriate to request a
response from a Party based upon a review of the factors contained in
NAAEC Article 14(2). As the Secretariat has noted in previous Article
14(1) determinations, the requirements contained in Article 14 are not
intended to place an undue burden on submitters. In the determination
concerning the Animal Alliance submission (SEM-97-005), for example,
the Secretariat states as follows:

The Secretariat is of the view that Article 14, and Article 14(1) in particular,
are not intended to be insurmountable screening devices. The Secretariat
also believes that Article 14(1) should be given a large and liberal interpre-
tation, consistent with the objectives of the NAAEC . .. .18

In its discussion in the Animal Alliance determination of the burden
under Article 14, the Secretariat noted that use of the word “assertion” in

14. Response at 5.

15. Response at 5.

16. Response at 5.

17. Response at 12-13.

18. Submission No. SEM-97-005 (26 May 1998).
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the opening sentence of Article 14(1) “supports a relatively low thresh-
old under Article 14(1),”19 while also indicating that “a certain amount of
substantive analysis is nonetheless required at this initial stage” because
“[o]therwise, the Secretariat would be forced to consider all submissions
that merely ‘assert’ a failure to effectively enforce environmental law.”

The recent revisions to the Guidelines provide further support for the
proposition that the Article 14(1) and (2) stages of the citizen submission
process are not intended to serve as as an “insurmountable” screening
mechanism. The Guidelines limit submissions to 15 pages in length.20
The revised Guidelines require a submitter to address a minimum of 13
criteria or factors in this limited space, indicating that a submission is not
expected to contain extensive discussion of each criterion and factor in
order to qualify under Article 14(1) and (2) for more in-depth consider-
ation.

Here, as indicated above, the Secretariat previously found (on 9 May
1997) that the submission meets the six criteria listed in Article
14(1)(a)—(f) for continued review.2! In brief, the analysis is as follows:

1.  The submission is in French, one of the languages designated by
Canada (14(1)(a)).

2. The submission clearly identifies the persons and organizations
making the submission (14(1)(b)). (Submission at 2.)

3. Thesubmission provides sufficient information to allow the Secre-
tariat to review the submission, including several government and
other reports relating to the issues covered in the submission

(14(1)(c)).22

19. Therelevant part of Article 14(1) reads as follows: “The Secretariat may consider a
submission from any nongovernmental organization or personasserting that....”

20. Guideline 3.3.

21. The Council adopted revised Guidelines for the Article 14 process in June 1999.
Guideline 7.2 requires the Secretariat to provide in its notifications concerning
Article 14(1) and (2) an explanation of how the submission meets or fails to meet the
Article 14(1) criteria as well as an explanation of the factors that guided the Secre-
tariat in making its determination under Article 14(2). The revised Guidelines are
available on the CEC web page, www.cec.org, under Citizen Submissions.

22. See,e.g., Rapport du Vérificateur général al’ Assemblée nationale pour I'année 1995-1996,
vol. I, chapter 2: “Aide financiere offerte aux producteurs agricoles.” The submis-
sion also identifies the applicable statutes and regulations and contains a succinct
account of the facts on which the assertions of failures of effective enforcement are
based. See Guidelines 5.2 and 5.3.
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4. The submission appears to be aimed at promoting enforcement,
not at harassing industry (e.g., the Submitters are not competitors
of entities that are the subject of the government “enforcement”
practices at issue. Instead, the Submitters are organizations com-
mitted to environmental and public health protection and the
submission focuses on purported government failures)(14(1)(d)).

5. The submission indicates that the matter has been communicated
in writing to the relevant authorities of the Party and it indicates
the Party’s response, if any (14(1)(e)).2

6.  The Submitters reside in or were established in Canada (14(1)(f)).

The submission also satisfies the three additional threshold criteria con-
tained in the opening sentence of Article 14(1), notably that a submission
must assert that a Party: 1) “is failing;” 2) “to effectively enforce;” 3) its
“environmental law.” The Environment Quality Act and the Regulation
qualify as “environmental law” for purposes of NAAEC. The submis-
sion appropriately focuses on the extent to which a Party has failed to
effectively enforce those laws, not on the effectiveness of the environ-
mental laws as written. Finally, the submission meets the temporal
requirementin Article 14(1) because the assertions involve many alleged
violations that occurred after 1 January 1994; indeed, the submission
asserts that many of the alleged violations are ongoing.

The Secretariat also previously determined that a response from the
Party was merited, based on the factors in Article 14(2) (on 9 July 1997).
In deciding whether to request a response from a Party, the Secretariat is
guided by the four factors listed in Article 14(2). Thus, during this phase
of the process the Secretariat assigns weight to each factor as it deems
appropriate in the context of a particular submission. Concerning the

23. The submission summarizes some of the correspondence with the government on
pages 3-4. This correspondence includes letters to the government on 2 February
1996, 5 February 1996, 12 March 1996, and 19 November 1996, and government
responses dated 27 March 1996 and 4 December 1996. The Party apparently does
notbelieve that the Submitters took full advantage of their opportunities to interact
with government, while the Submitters apparently believe opportunities to partici-
pate were unduly limited in some situations. See, e.g., Response at 13; Submission
at 14. The important point for our purposes at this juncture is that the Secretariat
previously determined that the Submitters satisfied the criterion that the submis-
sion indicate that the matter has been communicated in writing to the relevant
authorities and indicate the Party’s response, and the response has not persuaded
the Secretariat that this previous determination was in error. The materials pro-
vided to the Secretariat, including the Auditor General’s report, reflect that the
matter identified in the submission is well known to the Party as well as the public
at large.
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issue of harm (see Article 14(2)(a)), the submission alleges that signifi-
cant environmental harm and harm to human health have resulted from
the alleged violations and failure to effectively enforce.24

Similarly, in the Secretariat’s view the submission raises matters whose
further study would advance the goals of NAAEC (Article 14(2)(b)).
Submissions such as this, which focus on the effectiveness of enforce-
ment in the context of asserted widespread violations, are inherently
more likely to warrant scrutiny by the Commission than allegations of
failures to enforce concerning single violations. This is so even though it
obviously may be appropriate for the Commission to address the latter,
depending on the circumstances. The asserted violations at issue in this
submission also appear to have the potential for significant adverse
environmental impacts. As discussed in more detail below, the fact that
in 1997 the Party changed some of its laws governing management of
pollution by agricultural operations does not negate the value of devel-
oping a factual record here.

The Secretariat also was satisfied that the Submitter had adequately
pursued private remedies (Article 14(2)(c)). The Submitters have com-
municated numerous times with government officials regarding their
concerns, although the Secretariat is not aware of any private legal
actions filed against alleged violators. Some of the submitting organiza-
tions have corresponded with the government regarding their concerns
and they participated in consultative meetings during the development
of the new regulations.25 The Submitters claim that the initiation of indi-
vidual lawsuits against violators is not a satisfactory strategy to address
the violations alleged here:

The problems posed by failure to enforce the legal provisions concerning
livestock operations, as raised by the Submitters, have an impact on Que-
bec as a whole. The proliferation and concentration of operations of this

24. The submission, among other things, indicates that members of the submitting
organizations “feel the direct or indirect effects of this environmental problem
which affects numerous Quebec watercourses.” Submission at 9. In “Recommen-
dation of the Secretariat to Council for the development of a Factual Record in
accordance with Articles 14 and 15 of the North American Agreement on Environ-
mental Cooperation”, SEM 96-001 (7 June 1996), the Secretariat stated that in con-
sidering harm, “the Secretariat notes the importance and character of the resource
in question,” continuing that “[w]hile the Secretariat recognizes that the submitters
may not have alleged the particularized, individual harm required to acquire legal
standing to bring suit in some civil proceedings in North America,” the nature of
the resources atissue “bring the submitters within the spirit and intent of Article 14
of the NAAEC.” The importance of the resources at issue in this proceeding sup-
port the same conclusion.

25. Seeprevious note summarizing the correspondence and see Submission at 3-4, 14.
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type in certain Quebec regions causes major deterioration in the water
quality of many watercourses, due to the combined action of various agri-
cultural operations, many of which may not comply with the environmen-
tal standards in force. Thus it becomes extremely difficult for those
affected to ensure that their rights are respected by using private remedies
directed at many possible culprits, since the pollution comes from multi-
ple sources.

... There is a persistent pattern of failure to enforce standards throughout
Quebec. Given the significant number of violations, individual remedies
cannot provide permanent solutions for the harm done to both environ-
ment and population.26

Finally, the submission relies on a number of reports issued by govern-
ment and others in support of its allegations and is not drawn exclu-
sively from mass media reports (Article 14(2)(d)). One such report is the
Quebec Auditor General’s Report to the National Assembly of Quebec
for 1995-96.27

In sum, the Secretariat has previously found that the submission meets
the criteria in Article 14(1) and it has previously determined that a
response from the Party was merited based on the factors contained in
NAAEC Article 14(2). Under Article 15(1), the Secretariat must now
consider whether a factual record should be developed in light of the
submission and response. As discussed in the following section, the
Secretariat is persuaded that a factual record is warranted to develop
additional information concerning the effectiveness of Canada’s
enforcement responses to the alleged widespread and ongoing viola-
tions of the environmental laws.

B. Why Preparation of a Factual Record is Warranted

The Secretariat believes that development of a factual record is war-
ranted. The key provisions at issue are contained in the Environment
Quality Act (EQA) and the Regulation respecting the prevention of
water pollution in livestock operations (the Regulation). Among other
things, the EQA prohibits the discharge into the environment of a

26. Submissionat11,14 (emphasis in submission). Canada submits that the Submitters
have not pursued all the remedies that were available to them, such as the right
to seek an injunction pursuant to sections 19.1, 19.2 and 19.3 of the Environment
Quality Act.

27.  Rapport du Vérificateur général a I’ Assemblée nationale pour I'année 1995-1996, vol. I,
chapter 2: “Aide financiére offerte aux producteurs agricoles” (Annex 16).
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contaminant in greater quantity than provided for by government regu-
lation.28 The EQA also provides that no one may undertake certain activ-
ities that seem likely to result in environmental contamination without
first obtaining a certificate of authorization.?9

The Regulation contains a general prohibition, providing that the
deposit or discharge of livestock manure, manure liquid or contami-
nated water into the environment is prohibited except where such
deposit or discharge is carried out in accordance with the Regulation.30
The Regulation establishes standards for different aspects of manure
management, including the siting of facilities, manure storage, and
manure-spreading. Producers must also comply with record-keeping
requirements, providing information on, among other things, the date,
place and quantity of manure-spreading on land that is not their prop-
erty.

Further, the Regulation requires producers to obtain a certificate of
authorization to begin or expand livestock operations or to make certain
modifications of their facilities. The Deputy Minister of Environment
must ensure that the project complies in all respects with the Environ-
ment Quality Act and the Regulation before issuing a certificate of
authorization.3!

28. Section 20 provides:

Emission of a contaminant. —-No one may emit, deposit, issue or discharge or allow
the emission, deposit, issuance or discharge into the environment of a contaminant
in a greater quantity or concentration than that provided for by regulation of the
Government.

Emission of a contaminant. — The same prohibition applies to the emission,
deposit, issuance or discharge of any contaminant the presence of which in the
environment is prohibited by regulation of the Government or is likely to affect the
life, health, safety, welfare or comfort of human beings, or to cause damage to or
otherwise impair the quality of the soil, vegetation, wild life or property. 1972, c. 49,
s. 20.

29. Section 22 provides: “No one may erect or alter a structure, undertake to operate an
industry, carry on an activity or use an industrial process or increase the produc-
tion of any goods or services if it seems likely that this will result in an emission,
deposit, issuance or discharge of contaminants into the environment or a change in
the quality of the environment, unless he first obtains from the Minister a certificate
of authorization. However, no one may erect or alter any structure, carry out any
works or projects, undertake to operate any industry, carry on any activity or use
any industrial process or increase the production of any goods or services in a con-
stant or intermittent watercourse, a lake, pond, marsh, swamp or bog, unless he
first obtains a certificate of authorization from the Minister.”

30. Division IV, General Manure Management Standards, section 17.

31. Section 3 of the regulation reads as follows: “Compliance: Before granting a certifi-
cate of authorization, the Deputy Minister must ensure that the project complies in
all respects with the Act and this Regulation.”
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Asnoted above, the Submitters allege widespread violations of the EQA
and Regulation and the Certificates of Authorization issued under these
authorities and a failure to effectively enforce with respect to these viola-
tions. While the response describes some of the measures Quebec has
employed to enforce the EQA and the Regulation, additional informa-
tion should be developed concerning the central issue of the effective-
ness of these measures, particularly in light of the widespread violations
asserted to exist in the submission and described in the government
reports appended to the submission. Additional information should
also be developed concerning the actual use of the various enforcement
tools. This section: 1) summarizes the types of violations asserted to
exist; 2) reviews the Party’s enforcement responses to these asserted vio-
lations; and 3) identifies some of the questions that remain, concerning
the nature of the Party’s responses and their effectiveness.

1. Assertions that far more animal units are produced than are
permitted under Certificates of Authorization

Livestock operators who wish to establish, expand or modify an opera-
tion must first obtain a certificate of authorization.32 Such certificates
limit the number of “animal units” the operation may raise, based on a
variety of factors such as manure-spreading capability, storage capacity,
and the like.33 Applicants for a certificate of authorization are required to
furnish the Government of Quebec with information about their pro-
posed project, including location, construction plans, and the means and
methods of manure disposal.3¢ The Quebec Ministry of Environment
and Wildlife (MEF) then analyzes the information provided for compli-
ance with applicable regulations and, where necessary, projects are
modified so that they will comply with the standards.3> The Party
asserts that Quebec places significant importance on analysis of project
design, carrying out quality control before a project goes ahead.36

The Submitters assert that substantially more animal units are raised
than is allowed by the certificates.3” The Auditor General’s Report
(Annex 16) indicates the practice of raising unauthorized animal units is
widespread. For example, the Report cites the results of a 1995 investiga-
tion which found a discrepancy of approximately 23 percent between

32. Response at 26.

33. Div. II of Regulation, Response at 25-27, Auditor General’s Report 2.103; Submit-
ters” Annex 21.

34. Response at 26.

35. Response at 26.

36. Response at 26-27.

37. See, e.g., Submission at 12.
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the number of units of hogs authorized by the certificates of authoriza-
tion and the number of livestock units actually owned by pork produc-
ers.38 A 1996 article in Le Soleil (Annex 25) summarizing another report
that was endorsed by, among others, the MEF, the Ministry of Agricul-
ture (MAPAQ), and organizations representing livestock producers,
found that nearly one third of herds in some parts of the Chaudiére-
Appalaches regions do not appear on official registers.3® The article
reports that “The Ministry of Environment and Wildlife (MEF) has lost
control of the pork production industry in the Chaudiére-Appalaches
regions; delinquent producers have significant illegal herds. . . .40

The Auditor General also found that the Party is directly subsidizing
unauthorized animal units. One investigation cited by the Auditor Gen-
eral found that, of $ 4.4 million in compensation remitted by the Régie
des Assurance Agricoles (RAAQ) in 1994 to approximately 50 produc-
ers, more than $ 800,000 was for unauthorized animal units.41

The response states that the government has initiated an enforcement
response in connection with this problem:

The Government of Quebec has taken significant measures toward find-
ing solutions to the manure-spreading problem. ... A pilot project dealing
with pork production is currently underway. Its goal [is to] ensure that
insurable stock is limited to the units authorized by the MEF. . ..

Once the results of the project have been evaluated, this policy will be
incorporated into the regulatory overhaul of the stabilization insurance
program . . . and will be in effect for all livestock operations.42

It would be relevant to obtain the following types of information con-
cerning the asserted violations of the limits on animal production units

38. Auditor General’s Report, 2.110, 2.111. When the Auditor General compared the
number of declared animal units as reflected on government record cards with the
number of hogs insured by RAAQ in one river basin, it found that declared animal
units had been underestimated by approximately 220,000 hogs. This underestima-
tion represents 15,950 tanker-truck loads of animal waste, each containing 40,000
litres. Auditor General’s Report, 2.122.

39. Articlein Le Soleil, 28 February 1996, by Michel Corbeil, entitled “Illegal Pig Herds:
The MEF canno longer keep track of surplus manure.” (Annex 25). This article cov-
ers a report called “Surplus Manure in the Chaudiere-Etchemin Basin” (“Les sur-
plus de fumier dans le bassin Chaudiére-Etchemin”) and indicates the report was
endorsed by the MEF and the Ministry of Agriculture (MAPAQ), as well as by orga-
nizations representing producers.

40. Articlein Le Soleil, 28 February 1996, by Michel Corbeil, entitled “Illegal Pig Herds:
The MEF can no longer keep track of surplus manure.” (Annex 25).

41. Auditor General’s Report, 2.111.

42. Response at 58.
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and the nature and effectiveness of the Party’s response to these asserted
violations:

1.  Information concerning the scope of the violations and noncompli-
ance. Relevant information here would include information con-
cerning the number and distribution of unauthorized animal units.
In its report, the Auditor General indicated that it was unable to
determine what percentage of the $ 145 million remitted from
RAAQto1,644 pork producers in 1994 went to unauthorized units,
because information concerning authorized herds was unavail-
able.43 Also relevant would be the nature of the Party’s efforts to
monitor compliance with limits on the number of animal units. The
Party indicates that it gives priority to monitoring farms” compli-
ance with environmental standards,#4 and it would be relevant to
develop information concerning the nature of these monitoring
approaches and, in particular, the extent to which they are effective
in identifying unauthorized practices such as maintenance of
unauthorized animal units.

2. Information concerning the nature and effectiveness of the Party’s
pilot project. It would be relevant to develop additional informa-
tion concerning: 1) the nature of the pilot project; 2) efforts to moni-
tor its impacts, including the evaluation the Party indicated it
would complete; and 3) the actual effect of the pilot project on the
extent of noncompliance in the areas covered by the project.

3.  Information concerning the status of the effort to incorporate the
lessons learned from the pilot project into revised regulations
for the stabilization insurance program. It would be relevant to
develop information concerning the extent to which the pilot pro-
ject or lessons learned from it have been incorporated into regula-
tions. It would also be relevant to develop information concerning
efforts to monitor the impacts of such an initiative and concerning
the extent to which this broader initiative has affected the extent of
noncompliance.

4. Information concerning other enforcement efforts to promote
compliance. It also would be relevant to develop information con-
cerning any other strategies that the Party is implementing to
address the violations involving maintenance of unauthorized

43. Auditor General’s Report, para 2.112.
44. See, e.g., Response to Article 21 request at 6.
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units. Information should also be developed concerning the steps
the Party has taken to evaluate the success of any such strategies
and concerning the effectiveness of such strategies. Related, it
would be worthwhile to develop information concerning whether
the Party is of the view that reducing or eliminating subsidies will
address the noncompliance, or whether the Party is concerned that
substantial violations will continue even if subsidies are reduced.

2. Surplus Manure-spreading

Another type of violation asserted in the submission and supporting
documentation is surplus manure-spreading. The Regulation provides
that manure must be uniformly spread on cropland over a minimum
area of 0.3 hectares per animal unit contained in the operation.45 Under
the Regulation, producers are required to either own enough cropland
to spread the manure generated by the animal units that they raise at or
below the maximum application level allowed by the Regulation or
arrange to spread the manure on the land of a third party.46 Producers
must also comply with record-keeping requirements, maintaining infor-
mation on, among other things, the date, place and quantity of manure
spread on land that is not their property.4”

The Auditor General’s report found violations of manure-spreading
requirements, including lack of effective monitoring, noncompliance
with record-keeping requirements, and violations of substantive
requirements.48 The Auditor General found that “in the absence of effec-
tive monitoring, spreading agreements are rarely taken seriously by
producers and records are not kept.”4 Similarly, a Le Soleil article
reported that, among the “several failures on the part of the MEF,” MEF
officials do not ask producers for the manure-spreading records that the
Regulation requires them to keep, and do not ensure compliance with
spreading agreements.50 The Auditor General found excess manure-
spreading to be the leading source of nonpoint source pollution.5!

45. Division VI, section 40. Application at a higher rate is allowed if a technical study
signed by a duly authorized professional attests that the nature of the crops allows
a higher application rate. Id.

46. Division VI, section 40. Consigning management of surplus manure to MEF-
recognized agencies is another option. Response at 8.

47. Auditor General’s Report, 2.103; Response at 8.

48. Auditor General’s Report, 2.108, 2.110, 2.113.

49. Auditor General’s Report, 2.110.

50. Le Soleil, 28 February 1996, by Michel Corbeil, “Illegal Pig Herds: The MEF can no
longer keep track of surplus manure.” (Annex 25).

51. Submission at 12, cites Auditor General’s Report, 2.6.
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The Auditor General also reports that the Party provides financial aid to
operators that are violating spreading requirements. The Report indi-
cates that “producers continue to receive financial assistance from
MAPAQ and its organizations, even if they do not comply with MEF
requirements and spread farm manure inappropriately.”52

The response asserts that the Government of Quebec has “taken signifi-
cant measures toward finding solutions to the manure-spreading prob-
lem.”58 The response identifies the pilot project intended to ensure that
insurable stock is limited to the units authorized by the MEF as one such
measure. It would be relevant to develop more information concerning
this pilot project and any expansion of it, as indicated above. Informa-
tion regarding other enforcement strategies to address violations of
spreading requirements would be relevant as well.

The Party refers to specific programs to address manure-spreading
problems in areas with particularly high concentrations of livestock
operations. The response indicates that “[m]anure management agen-
cies have been established in the most problematic areas of the
Chaudieére, Yamaska and I’Assomption river basins, where there is an
overall manure surplus in relation to the whole region.”54 The mission of
the surplus manure management agencies is to “appropriately use and
dispose of the manure in their respective regions, taking into account
agronomic, environmental and economic factors.”55 The agencies are
monitored by committees made up of representatives from the munici-
pal, provincial, environmental and public health sectors.56 The Regula-
tion was amended to give powers to manure management agencies in
1996.57 As a result, producers with surplus liquid manure in regions
with “high breeding concentrations” are required to use the services
of the regional management agency to construct or expand breed-
ing-related facilities.58 The Quebec government can revoke the powers
of an agency at any time if it does not comply with its requirements.>

52.  Auditor General’s Report, 2.113. The Auditor General’s Report also states: “Even
though the purpose of these subsidies is environmental protection, MAPAQ does
notensure that the producers targeted adopt sound environmental practices. Thus,
subsidies for proper manure storage have not been conditional upon the estab-
lishment of a fertilization plan that includes environmentally friendly manure-
spreading methods.” Auditor General’s Report, 2.61.

53. Response at 58.

54. Response at 58.

55. Response at 45.

56. Response at 45.

57. Response at 45.

58. Response at 45.

59. Response at 45.
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The Party estimates that Quebec will have granted nearly C $10 million
to manure management agencies by 1999.60 The response sums up as fol-
lows concerning these agencies: “In short, these management agencies
promote regional cooperation among the various stakeholders while
giving the Quebec government the final say if an agency cannot guaran-
tee that its activities are environmentally sound.”6!

The Auditor General’s Report found that, since their creation, manure
management organizations have carried out studies aimed at accurately
determining volumes of surplus manure and have recruited producers
to join the organizations.62 The Report also found, however, that only
a small percentage of high surplus producers are members because
MAPAQ does not require producers of surplus manure to belong to a
manure management organization.6® Thus, the Auditor General found
that manure management agencies only manage 10 to 20 percent of the
pollutant load in their respective river basins, and MAPAQ cannot be
sure that manure surpluses are being managed adequately.t4 The Report
states that “few concrete measures have been taken to manage previ-
ously existing surpluses or the surpluses brought about by the 15 per-
cent increase in pork production over the last five years.”65

It would be relevant to develop facts on several issues relating to the cre-
ation of the manure management agencies. Such issues include the fol-
lowing;:

» the nature of the strategies the agencies have developed to deal
with surplus manure in order to promote compliance with manure-
spreading requirements;

* the nature of the Party’s efforts to monitor the effectiveness of these
strategies in promoting compliance;

* the extent to which the strategies have been effective; and
 thenatureand extent of the Party’s plans to pursue other enforcement

approaches to the extent the strategies have not proven effective (for
example, enforcement approaches taken concerning the many “high

60. Response at 45.

61. Response at 45.

62. Auditor General’s Report, 2.132.

63. Auditor General’s Report, 2.133. The Report states that between 5 and 27 percent of
high surplus producers are members, depending on the region.

64. Auditor General’s Report, para 2.133.

65. Auditor General’s Report, para 2.130.
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surplus producers” in these regions that apparently have not associ-
ated with the agencies).66

The response references the new Regulation as part of its strategy to
improve manure-spreading practices:

The new regulation makes several modifications to the old Regulation
respecting the prevention of water pollution in livestock operations,
particularly with respect to manure-spreading conditions, spreading
agreement rules, ownership of the land where spreading occurs and
record-keeping. It establishes distance limits for spreading near sources of
water and renews those for aquatic environments. Formal agreements are
required for spreading on land of which the producer of the manure is not
the owner. Prior provisions concerning manure management agencies
were incorporated into the new legislation. New record-keeping require-
ments for operations that are particularly large or that pose a hazard to the
environment have been added to existing rules concerning the consign-
ment of manure to other operators. The MEF can also require operators to
submit records of manure-spreading and shipping activities. Spreading
on frozen or snow-covered ground continues to be prohibited, to which is
added a ban on spreading between 1 October and the following 1 March,
and the use of canons to spread liquid manure.6”

The response points out that the new regulation requires the 25,000
producers with the highest environmental risk factors to develop agri-
environmental fertilization plans over the next six years. These plans are
intended to establish a balance between crop needs and the use of all
types of fertilizer.68 Because the Party has identified the new regulation
as part of its strategy to address the environmental and public health
concerns at issue in this submission, the Secretariat believes it would be
appropriate to develop facts concerning the extent to which there is com-
pliance with this regulation. The factual record would not develop facts
concerning the effectiveness of the regulation itself but instead would be
limited to the question of effectiveness of enforcement. For example, the
Auditor General notes that no follow-up measures have been taken to
ensure that the plans prepared under the new regulation are imple-
mented.®® It would be appropriate to develop information concerning
the nature and extent of such follow-up.

66. The Party has provided policies that appear to set forth its approach to monitoring
and other issues (see, e.g., Annex 2 to the Response to the Article 21 Request) but
there is little information concerning actual implementation of these strategies.
This information seems particularly relevant in light of the Auditor General’s find-
ings relating to an absence of effective monitoring.

67. Response at 9.

68. Response at 10.

69. Auditor General’s Report, 2.62.
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3. Noncompliant manure storage facilities.

Another type of violation of the Regulation asserted in the submission
involves noncompliant manure storage facilities. The Auditor General
reports that a 1987 inventory by the MEF found that 86 percent of agri-
cultural buildings were neither adequate nor compliant with manure
storage regulations.”0 In 1988, the government initiated the Manure
Management Assistance Program (PAAGF) to remedy this problem. By
1996, the government had invested $ 98 million in improving manure
storage facilities.”! Livestock producers also contributed to the cost of
the improvements.”2

The response asserts that Quebec has made significant progress in bring-
ing manure storage facilities into compliance with the Regulation, in
large part due to this program.”3 Canada explains that Quebec has prior-
itized liquid manure storage, which has a higher polluting potential, and
that subsequent government actions will be aimed at the storage of
solid manure.74 Canada indicates that the above-referenced grants have
“resulted in the proper storage of more than 12 million cubic meters of
manure produced by nearly 698,000 animal units.”75

Canada reports that “[o]ver a period of five years, it should resolve the
problems surrounding manure storage. . . .”76 The response indicates
that “new measures will allow operations with more than 100 animal
units to comply with manure storage regulations,” starting in March
1999, and that operations with fewer than 50 animal units will be compli-
ant by March 2002.77

The Auditor General estimated that the remaining program budget
would be sufficient to resolve the 1,200 to 1,500 cases of farms with seri-
ous storage problems.”8 Citing MAPAQ calculations, the Auditor Gen-
eral estimated that an additional investment of $ 210 million would be
necessary to resolve the 8,000 less critical cases that remain.”

70. Auditor General’s Report, 2.105.

71.  Auditor General’s Report, 2.106. Canada advises in its response that from 1988 to
1997, “$ 114 million was granted to 6,965 projects for the construction or modifica-
tion of storage facilities.” Response at 23.

72.  Auditor General’s Report, 2.105.

73. Response at 16, 23, 53.

74. Response at 53.

75. Response at 23.

76. Response at 23.

77. Response at 53.

78. Auditor General’s Report, 2.106.

79. Auditor General’s Report, 2.106.
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Facts relevant to Canada’s enforcement response to resolve violations of
manure storage requirements include:

* information relevant to the nature and extent of efforts to promote
compliance at the 1,200 to 1,500 farms that the Auditor General’s
Report indicates have serious storage problems; this would include
information relating to the financial assistance program referenced
on page 23 of the response and covered in Annex 11, among others;

+ information relating to the Party’s efforts to monitor compliance at
such farms;

* information relating to the effectiveness of the Party’s efforts in pro-
moting and producing compliance;

* information relating to the Party’s plans to the extent that significant
noncompliance exists;

* the same questions with respect to the 8,000 “less critical cases” of
noncompliance the Auditor General identifies; and

* the point made by the Auditor General’s Report that improvements
in manure storage have led to an increase in manure to be spread.s0
Thus, it would be relevant to learn the nature and effectiveness of
government efforts to monitor the connection between storage prac-
tices (including coming into compliance with storage requirements)
and spreading practices, if any. Related, it would be relevant to learn
the nature and extent of government efforts to ensure that enhanced
compliance with storage requirements does not cause or exacerbate
noncompliance with spreading requirements.

4. Information Concerning Enforcement Activity and Information
Management

The use of formal enforcement (investigations, prosecutions, etc.) and
management of information are two issues that relate to all three types of
alleged violations discussed above. It would be relevant to develop
additional information in each of these areas.

With respect to the former, for example, the Party asserts that, in recent
years, the MEF has increased its monitoring efforts and initiated more

80. Auditor General’s Report, 2.108.
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legal actions to enforce the Regulation.8! As noted above, however, the
Auditor General’s Report raises questions about the adequacy or effec-
tiveness of compliance-monitoring. The Report indicates that wide-
spread violations of the spreading requirements and limits in
numbers of authorized animal units may occur at least in part because
of deficiencies in such monitoring:

Respect for such regulations is even more vital than is recognized by both
the MEF and MAPAQ), as, in the absence of effective monitoring, spread-
ing agreements are rarely taken seriously by producers and records are
not kept. Moreover, herds are larger than authorized.82

Thus, it would be worthwhile to develop additional information con-
cerning, among other things, the effectiveness of monitoring practices in
uncovering violations of the law concerning numbers of authorized
units and manure-spreading practices, as well as concerning record-
keeping requirements.

It also would be relevant to develop information concerning the policies
the Party has developed for initiating prosecutions (e.g., the types of vio-
lations that warrant prosecutions) as well as information concerning
actual implementation of those policies. As discussed above, the Audi-
tor General’s Report and other documents suggest that there are thou-
sands of ongoing violations. The Party has provided certain information
concerning its prosecution activities in recent years.83 It would be rele-
vant to determine the Party’s policies for prioritizing among violations
and determining when prosecutions are appropriate, and actual imple-
mentation of these policies, among other information in order to supple-
ment the information already provided.

The Auditor General identifies lack of accurate information about the
regulated population as another obstacle to effective enforcement.84 In
its comments to the Auditor General’s report, the MEF states that it
“only has access to partial data,” “making the identification of surplus
municipalities difficult” and “prevent[ing] it from accurate knowledge
of farms in the area.”85 The Party states that one response of the MEF to
data-related concerns has been to undertake a “unique identification
project” that “will lead to a better understanding of the agricultural
community.”86

81. Response at 28.

82. Auditor General’s Report, para 2.110.

83. See, e.g., Response at 28-41.

84. See, e.g., Auditor General’s Report, 2.147-2.166.
85. Auditor General’s Report, 2.166.

86. Response at 59.
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The following information on the identification project would be useful
in evaluating the effectiveness of this program:

* the nature of the unique identification project, and

* the effectiveness of the project in enabling the Party to develop infor-
mation necessary to evaluate compliance.

It would also be relevant to develop information concerning other
efforts Canada is making to improve accuracy of information needed to
monitor compliance. Canada references other efforts to improve data,
including facilitating interagency exchanges of information. It would
be relevant to develop information concerning such efforts and their
effectiveness in addressing some of the issues identified above
(such as enhancing the government’s ability to monitor the number of
authorized animal units and enhancing its ability to limit subsidies to
authorized units).

Operators are obligated to provide accurate information to the govern-
ment.87 The Auditor General’s Report suggests that there may be viola-
tions of this obligation. The Report indicates that the three government
bodies that hold information on livestock producers (MEF, MAPAQ,
and RAAQ) found numerous inconsistencies in data held by the differ-
ent sources.88

The response states that information provided in applications for a cer-
tificate of authorization is “rigorously analyzed” for compliance with
applicable regulations.8 The response indicates that the MEF has had 26
people to analyze the nearly 5,000 requests for certificates of authoriza-
tion received between April 1994 and the filing of the submission in
1997.90 Based on this limited information and the Auditor General’s
findings, additional inquiry would seem to be appropriate concerning
the nature of the Party’s efforts to analyze the applications rigorously,
including means employed to verify information provided (such as
cross-checking with other government agencies, which the Auditor
General suggests rarely occurs).91

87. See, e.g., Response at 7, discussing EQA Article 122’s authorizing the Government
to amend or cancel a certificate where the certificate is issued based on incorrect
information, among other reasons.

88. Auditor General’s Report, 2.158.

89. Response at 26.

90. Response at 25 and 41. Specifically, page 41 says that the MEF “received 5,039
requests for official documents in this period, most of which were requests for
authorization. 4,624 were processed. . ..”

91. Auditor General’s Report, 2.155-2.166.
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5. Other Issues

It appears that Canada is asserting that its upgrade of its standards
should operate to render moot an Article 14 submission alleging a fail-
ure to enforce earlier standards effectively. The Secretariat does not
believe that the regulations adopted in July 1997 justify termination of
this proceeding. The Secretariat does not believe that, as a general mat-
ter, submissions alleging failures to enforce effectively should be auto-
matically terminated on the ground that new standards have been
adopted. The enactment of the new Regulation does not address the alle-
gations of a failure to effectively enforce the previous Regulation
between 1994 and 1997.

There conceptually may be submissions where the consequence of
adoption of a new law is that the matters raised in the submission do not
merit further study under Article 14(2)(b). This submission does not
appear to qualify for such treatment. Canada notes in its response that
“the new regulation governs livestock operations in much the same way
as the preceding one. . ..”92 Thus, the development of a factual record on
the effectiveness of Quebec’s enforcement practices regarding agricul-
tural pollution and, more specifically, livestock production operations is
not solely a matter of historical interest but rather would improve the
state of knowledge about ongoing enforcement of laws regulating live-
stock waste in Quebec.

Finally, assuming a factual record is developed, the question has been
raised concerning the time period of activity it should address. The
Council provided the following direction to the Secretariat in Council
Resolution 98-07:

[T]he Secretariat, in developing the factual record, [is] to consider whether
the Party concerned ‘“is failing to effectively enforce its environmental law’
since the entry into force of the NAAEC on 1 January 1994. In considering
such an alleged failure to effectively enforce, relevant facts that existed
prior to 1 January 1994, may be included in the factual record. .. .93

This direction would seem to be equally applicable in the context of this
submission.

92. Response at 42, noting that “The response also notes that the new regulation
focuses much more on manure-spreading. . ..”
93. Council Resolution 98-07 (24 June 1998).
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IV. CLOSING COMMENT

The Secretariat considers that the submission, in light of the response
provided by Canada, warrants developing a factual record to compile
further factual information regarding the enforcement activity under-
taken by Canada and the effectiveness of that activity in ensuring com-
pliance with various sections of Canadian environmental law. The
submission highlights the significant environmental and public health
concerns at stake in connection with these laws. The response does not
take issue with the importance of the environmental laws and natural
resources at issue in this submission. Instead, it reflects an appreciation
of their significance. Further, while the response asserts that the Party’s
strategies are effective in preventing and addressing violations of these
laws, the Submitters” assertions (supported by the Auditor General and
others) that violations are widespread, and to some extent subsidized by
the government, supports developing additional information concern-
ing the use and effectiveness of these tools.

Respectfully submitted on this 29 day of October 1999.

Janine Ferretti
Executive Director
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I.  INTRODUCTION

On July 21, 1997, the Submitters! filed with the Secretariat of the Com-
mission for Environmental Cooperation (the “Secretariat”) a submission
on enforcement matters pursuant to Article 14 of the North American
Agreement on Environmental Cooperation (“NAAEC” or “Agreement”).
This is the Secretariat’s determination as to whether the Submission
meets the requirements of Article 14(1) so that it may be considered by
the Secretariat.

II. SUMMARY OF THE SUBMISSION

The Submission alleges that Canada has a serious and growing endan-
gered species problem, and that it has failed to enact federal legislation
designed to protect endangered species. It also alleges that Canada’s

1. The Submitters include Animal Alliance of Canada, Council of Canadians and
Greenpeace Canada.
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failure to enact such legislation has implications for the other signatory
countries to the NAAEC.

The Submission states that on June 4, 1992, the Governor in Council
passed Order in Council No. P.C. 1992, 1204,2 authorizing the Prime
Minister or Secretary of State for External Affairs to sign and ratify the
United Nations Convention on Biological Diversity (“Biodiversity Conven-
tion”). On June 11, 1992, Canada’s Prime Minister signed the Biodiversity
Convention on behalf of Canada at the U.N. Earth Summit in Rio de
Janeiro. On December 4, 1992, Canada’s Prime Minister ratified the
Biodiversity Convention on behalf of Canada by issuing an Instrument of
Ratification.3

The Submission alleges that the Instrument of Ratification, made pursu-
ant to the authority of Order in Council P.C. 1992, 1204 (the “Ratification
Instrument”), is an “environmental law” as that term is defined in Arti-
cle 45 of the NAAEC, and that Canada is failing to enforce that environ-
mental law. The Submitters suggest that the legal effect of the
Ratification Instrument is to “commit Canada to be bound by the
Biodiversity Convention and fulfill its requirements in good faith.” Article
8(k) of the Biodiversity Convention requires a signatory nation to, “as far
as possible and as appropriate” [...] “develop or maintain necessary leg-
islation and/or other regulatory provisions for the protection of threat-
ened species and populations.” The Submitters state that Canada’s
failure to enact endangered species legislation contravenes Article 8(k)
of the Biodiversity Convention, which in turn constitutes a “failure to
enforce” the Ratification Instrument.

The Submission also notes that the Submitters have communicated their
concerns to the Canadian Government through various means, and con-
cludes by arguing that the Submission merits a response from Canada as
well as the preparation of a factual record.

III. ANALYSIS
1. Article 14(1) of the NAAEC

Article 14 of the NAAEC allows the Secretariat to consider a submission
from any non-governmental organization or person asserting that a
Party to the NAAEC is failing to effectively enforce its environmental
law. The Secretariat may consider any submission that meets the

2. Attached as Appendix 5 to the Submission.
3. Attached as Appendix 7 to the Submission.
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requirements of Article 14(1). Where the Secretariat determines that the
Article 14(1) requirements are met, it shall then determine whether the
submission merits requesting a response from the Party named in the
submission.

The Secretariat is of the view that Article 14, and Article 14(1) in particu-
lar, are notintended to be insurmountable procedural screening devices.
The Secretariat also believes that Article 14(1) should be given a large
and liberal interpretation, consistent with the objectives of the NAAEC#
and the provisions of the Vienna Convention on the Law of Treaties.5
However, the Secretariat also recognizes that meaning must be given
not only to the specific criteria delineated in Article 14(1)(a)-(f), but also
to the opening words of the section; that is, an “assertion” that a “Party”
is “failing to effectively enforce its environmental law.”

While recognizing that the language of an “assertion” supports a rela-
tively low threshold under Article 14(1), a certain amount of substantive
analysis is nonetheless required at this initial stage. Otherwise, the Sec-
retariat would be forced to consider all submissions that merely “assert”
a failure to effectively enforce environmental law. The fact that the term
“environmental law” is expressly defined in Article 45(2) for the pur-
poses of Article 14(1) supports the conclusion that some initial screening
is appropriate at the 14(1) stage.

This Submission raises a particularly challenging question that requires
the Secretariat to determine whether or not the Submission involves an
assertion relating to “environmental law.”

2. The Subject Matter of the Submission

The Secretariat is of the view that the Submission, on the basis of its sub-
ject matter, is relevant to the work of the Commission for Environmental

4. See Article 1 of the NAAEC.

5. Adopting such an interpretative approach is suggested by general canons of statu-
tory interpretation as well as Articles 31 and 32 of The Vienna Convention on the Law of
Treaties. See Pierre-André Coté, The Interpretation of Legislation in Canada, 2nd ed.
(Cowansville: Les Editions Yvon Blais, 1991), c. 2; Ruth Sullivan, Driedger on the Con-
struction of Statutes, 3d ed. (Toronto: Butterworths, 1994), c. 8, and The Vienna Conven-
tion on the Law of Treaties, concluded at Vienna, May 23, 1969, entered into force
January 27,1980, 1155 U.N.T.S. 331 (“Vienna Convention”). The Vienna Convention
isin force inboth Canada and Mexico as of January 27, 1980. The United States signed
the Vienna Convention on April 24, 1970 but has not ratified it. .M. Sinclair notes in
The Vienna Convention on the Law of Treaties (2nd ed., 1984) that since 1969, provisions
of The Vienna Convention have frequently been cited in judgments of the Courts of
the United States and in state practice as accurate statements of the customary rules
in relation to interpretation of treaties.
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Cooperation. The concerns raised by the Submitters regarding endan-
gered species find expression in the NAAEC itself. Article 1(c) provides
that one of the objectives of the NAAEC is to “increase cooperation
between the Parties to better conserve, protect, and enhance the environ-
ment, including wild flora and fauna.” Further, the definition of “envi-
ronmental law” in Article 45(2), which applies directly to Article 14,
extends to laws for “the protection of wild flora and fauna, including
endangered species, their habitat, and specially protected natural
areas.”

Notwithstanding the above, the Secretariat must first determine under
Article 14(1) whether the Submission asserts that Canada is failing to
effectively enforce its environmental law.

3. Is the Ratification Instrument “Environmental Law?”

Article 45(2) of the NAAEC defines the term “environmental law” for
the purposes of Article 14(1) in the following manner:

2. For the purposes of Article 14(1) and Part Five:

(a) “environmental law” means any statute or regulation of Party, or
provision thereof, the primary purpose of which is the protection of the
environment, or the prevention of a danger to human life or health,
through

(i) the prevention, abatement or control of the release, discharge, or
emission of pollutants or environmental contaminants,

(ii) the control of environmentally hazardous or toxic chemicals,
substances, materials and wastes, and the dissemination of informa-
tion related thereto, or

(iii) the protection of wild flora or fauna, including endangered
species, their habitat, and specially protected natural areas

in the Party’s territory, but does not include any statute or regulation,
or provision thereof, directly related to worker safety or health.

Consistent with Article 14(1), the Secretariat is of the view that the term
“environmental law” should be interpreted expansively. It would not be
consistent with the purposes of the NAAEC to adopt an unduly restric-
tive view of what constitutes a statute or regulation which is primarily
aimed at protection of the environment or prevention of a danger to
human life or health.
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The central argument in the Submission is that the Ratification Instru-
ment “obligates” Canada to fulfill the obligations of the Biodiversity
Convention. The Submission argues that Canada has not met the require-
ments of Article 8(k) of the Biodiversity Convention, and so has therefore
failed to “enforce” the Ratification Instrument. However, with respect,
the Secretariat is of the view that the Submission fails to make a critical
distinction between “international” and “domestic” legal obligations.
The purpose and effect of the Ratification Instrument is simply to con-
firm Canada’s international obligations in respect of the Biodiversity
Convention.6 In Canada, there is a fundamental and long-standing con-
stitutional principle, derived from Canada’s legal heritage, that the rati-
fication process does not import international obligations into domestic
law. Until international obligations are implemented by way of statute
or regulation pursuant to a statute, those obligations do not constitute
the domestic law of Canada.”

The Secretariat acknowledges that an Order in Council can, in certain
circumstances, constitute a “regulation,” as that term is used in Article
45(2).8 However, in this case, the Ratification Instrument is not, in the
opinion of the Secretariat, a “regulation.” The Ratification Instrument
simply evidences and constitutes a one-time administrative act by a r