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Foreword

,l he International Studies “Blue Book” series was initiated by the Naval

War College in 1901 to publish essays, treatises and articles that con-
tribute to the broader understanding of international law. With this, the sev-
enty-fifth volume of the historic series, we honor and recognize Professor Leslie
C. Green for his many decades of outstanding scholarship and contributions to
the study and practice of the law of war.

We also express our appreciation to Professor Green for his service to the
Naval War College during the two years from 1996-1998 that he held the
Charles H. Stockton Chair of International Law, as the first non-United States
scholar to fill the College’s most prestigious and respected Chair. It was a won-
derful opportunity and privilege for our faculty and students to learn from him.

It is fitting that this volume is published on the occasion of Professor Green’s
eightieth birthday, for his mentor, Professor Georg Schwarzenberger, another
international legal thinker of great renown, was also honored on his eightieth
birthday through the publication of a treatise dedicated to him. Just as that vol-
ume contained articles authored by eminent scholars, Professor Green and the
Naval War College are honored and complimented that so many of the world’s
most highly respected international law scholars would contribute to this work.
While the opinions expressed herein are those of the individual authors, and
not necessarily those of the United States Navy or the Naval War College, they
make a valuable contribution to the study of the varied areas of international
law that are addressed.

On behalf of the Secretary of the Navy, the Chief of Naval Operations and
the Commandant of the Marine Corps, I extend to Professor Green, the con-
tributing authors, and to the editor, Professor Michael N. Schmitt, our grati-
tude and thanks.

A. K. CEBROWSKI
Vice Admiral, U.S. Navy
President, Naval War College
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God grant that men of principle shall be our principal men.

Thomas Jefferson

S ome years ago, | was fortunate to be posted as the Air Force judge advo-
cate on the faculty of the United States Naval War College. It was fasci-
nating and fulfilling work in a truly joint environment, and I was blessed with a
dynamic group of colleagues in the Oceans Law and Policy Department, then
led by a living legend in the field of operational law, Professor Jack Grunawalt.
The year of my arrival also marked Professor Leslie Green'’s appointment to the
first of his two terms as holder of the Stockton Chair of International Law. Al-
though I knew his work, for it would be difficult to participate seriously in the
law of war field and not be familiar with his voluminous writings, I had never
met Professor Green. As we awaited his arrival at the College, advance billing
portrayed him as a brilliant and rigorous scholar of international repute, one
charged with irrepressible vitality and unafraid of controversy. We were not to
be disappointed. _

I will leave it to Bill Fenrick’s introductory contribution to recount Leslie
Green's impact on the study and application of international law over the de-
cades. Few know him as well as Bill, who has benefited from the Professor’s
mentorship over the years. However, [ would be remiss if—as both a student
and faculty alumnus of the Naval War College—I failed to highlight the extent
to which he contributed to the revitalization of international law at this institu-
tion long renowned for its study of the subject. He co-edited two volumes of the
acclaimed International Law Studies (Blue Book) series, completed the second
editions of his Essays on the Modemn Law of War and The Contemporary Law of
Ammed Conflict, and represented the War College at conferences spanning the
globe. Perhaps most importantly, he shared his great wisdom on the legal as-
pects of conflict with the many hundreds of senior military officers that at-
tended the College during his tenure. Those officers have since gone on to such
momentous duties as commanding major surface combatants and air wings,



conducting peace operations, and leading troops in combat. Some have already
achieved flag rank. There is not one doubt that Leslie Green profoundly shaped
the way in which they approach such tasks—no officer left the War College
during his watch unaware of the normative and humanitarian aspects of their
chosen profession.

During his time in Newport (and indeed since then), Professor Green also
dedicated himself to mentoring the College’s law faculty. I know I speak for all
of the beneficiaries of his guidance when I say his influence on our attitude to-
wards, and understanding of, the law of armed conflict was profound. If Jack
Grunawalt was the “Father” of the Oceans Law and Policy Department ex-
tended family, Leslie Green was surely our “Grandfather.” For my part, his en-
couragement and support, as well as the many doors he opened, made possible
my transition to civilian academia, a dream long held. Not unexpectedly, his
mentorship continues today, a gift that I and the rest of the Oceans Law and
Policy family cherish deeply.

Given the extraordinary scope and nature of his contributions to the Naval
War College and, more generally, to furthering the role of law in limiting the vi-
olence that international conflict so tragically and far too frequently visits on
the global citizenry, the then Dean of the Naval War College’s Center for Na-
val Warfare Studies, Dr. Bob Wood, enthusiastically supported the proposal to
honor Professor Green with a collection of essays in the Blue Book series. This
volume is the product of that effort, and it is my great honor to have played a
part in its realization.

The first quandary the project organizers had to resolve was how to frame it.
Our goal was a liber amicorum that held together as an integrated whole, but
one with subject matter wide enough to avoid excluding any “significant oth-
ers” who wished to contribute. We finally settled on international conflict in
the context of normative systems and structures. Though many of the pieces
address armed conflict, others take up “peaceful” conflict and resolution mech-
anisms therefor. This common thread of conflict writ large characterizes Pro-
fessor Green’s own contributions to the field of international law, not only as a
scholar but also as a government legal adviser, diplomat, and soldier.

We then turned to the easy task—finding contributors. Indeed, the dilemma
at this point was not a paucity of contributors but rather the extraordinary
reach of Professor Green’s influence on international law and its practition-
ers/thinkers. In the end, the offers to contribute were made somewhat arbi-
trarily, based upon individuals whom I had heard him speak highly of in our all
too short time together. Surely, many of those whom he regards with special af-
fection and respect were not given an opportunity to contribute. I offer them
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my apologies, but ask that they forgive the oversight if only on the basis that an
all-inclusive collection would have run many volumes and taken years to
complete.

As to those that have honored Professor Green with a chapter, a quick
glance at the table of contents will immediately illustrate the high regard in
which the international legal community holds him. Contributors come from
Canada, Germany, Israel, Sweden, the United States, and the United King-
dom. They include professors, diplomats, a university president, civil servants,
military officers, human rights experts, and practitioners before international tri-
bunals. Each is an extraordinary individual in his or her own right, with a repu-
tation that is international in scope. That every one of them took on the not
insignificant task of writing to honor their friend is a true testament. Of perhaps
particular note is the contribution by Georg Schwarzenberger, the great Uni-
versity of London international law scholar. As many may know, Professor
Schwarzenberger was the young Leslie Green’s first true mentor. Indeed,
Professor Green once confided in me that even after he had developed an in-
ternational reputation, he still sent a copy of every publication to Professor
Schwarzenberger—and waited on pins and needles for the always-frank ver-
dict. The particular article that has been included, reprinted here with the kind
permission of the American Society of International Law, is, in Professor
Green'’s estimation, Schwarzenberger’s finest work of article length.

All books are the products of many hands; this one more than most. First, I
would like to thank each of the contributors. As they know, publication of the
book encountered a number of unforeseeable obstacles. Their patience in the
face of delays was much appreciated. This volume of the International Law
Studies series also marks the reunion of the Oceans Law and Policy Depart-
ment and the Naval War College Press. The Editor-in-Chief of the Press, Profes-
sor Tom Grassey, has always been a champion of international law, and his
support and personal friendship is warmly appreciated. The Press editor of this
volume, Ms. Pat Goodrich, deserves particular commendation. Few can under-
stand the difficulties she encountered—and overcame—in pulling together a
project that involved an editor based in Germany, authors on three continents,
and a new word-processing department which had never before done a Naval
War College publication. But for her selfless efforts, this book would simply not
exist. It would also have remained a mere aspiration without the financial and
personal support of the College’s then Dean of the Center for Naval Warfare
Studies, Dr. Bob Wood. That his successor, Dr. Alberto Coll, himself a former
Blue Book editor, continues to back the College’s cutting edge work in interna-
tional law is a tribute to his vision. Of course, primary responsibility for

xi



production of the Blue Books falls on the shoulders of the superb attorneys of
the Oceans Law and Policy Department who operate under the guidance of
Professor Dennis Mandsager. Of this group, Captain Ralph Thomas merits spe-
cial praise. His efforts to keep the project on track, and the many hundreds of
hours he spent in tirelessly proofreading, are evidence of his legendary selfless-
ness. He retired from the Navy earlier this year, thereby leaving a void in opera-
tional law expertise that will not soon be filled. Finally, and as always, I reserve
my warmest thanks for Lorraine and Danielle . . . who cheerfully put up with
the late hours and short tempers that all too often accompany such projects.
It'is my singular privilege to have been allowed to edit this small effort to
honor Professor Leslie C. Green—a great scholar and practitioner, my mentor,
and a very dear and cherished friend. May he, with his ever-charming Lilian at
his side, continue to work in the support of humanitarian principles for many
years to come. We are all indeed fortunate that he is one of our principal men.

Professor Michael N. Schmitt
George C. Marshall European Center for Security Studies
Garmisch-Patenkirchen, Germany
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Introduction

Leslie Claude Green
International Law Teacher

William J. Fenrick

l I ESLIE C. GREEN HAS TAUGHT INTERNATIONAL LAW for over fifty

years, and throughout that period he has influenced international law
significantly through his writings, teaching, conference participation, advising,
and informal exchanges of views. The peer group for international lawyers, at
least for those who reside outside the single superpower, is that of other inter-
national lawyers throughout the world. Describing Leslie Green as the leading
international lawyer in the Canadian province of Alberta, where he has resided
for most of the last thirty years, or as a leading Canadian law of war expert is not
necessarily conferring an effusive compliment. For non-American interna-
tional lawyers, the standard must be that set by the world community of inter-
national lawyers. By that standard, Leslie Green, author of nine books and of
over three hundred articles, and teacher of thousands of students and col-
leagues, is a major figure in contemporary international law, particularly in law
of armed conflict, a field of international law to which he has devoted much of
his finest work.

Comments are made in a personal capacity and necessarily reflect neither the view of
the Office of the Prosecutor nor of the United Nations.



Introduction

Leslie was born in London, England, on November 6, 1920. He graduated
from the University of London in 1941 with an LLB with first-class honours. As
the Second World War began while he was studying, international law became
one of his fields of specialization. On graduation, he joined the British Army,
King's Royal Rifle Corps, and was then sent to the School of Oriental and Afri-
can Studies where he was taught to read and translate Japanese. In 1943 he was
commissioned as a lieutenant in the Intelligence Corps and posted to GHQ
(India) as a translator. He was stationed in India from 1943 to 1946. In the later
stages of his time there, he was made available to the Adjutant-General’s De-
partment, first to defend and later to prosecute members of the (British) Indian
Army who had joined the Japanese-sponsored Indian National Army; they had
been charged with waging war against the King and with war crimes. Many
years later, Leslie wrote an article in which he recounted his experiences as a
defending officer and as a prosecutor, including the fact that his first two clients
were hung.! In 1946, he was discharged from the army in the rank of major.

Although his wartime experience heightened his interest in international
law, Leslie and his many friends would unanimously agree that his most impor-
tant wartime experience was meeting and, on September 1, 1945, marrying Znd
Officer Lilian Meyer of the Women’s Royal Indian Naval Service. Leslie and
Lilian have now been married for over fifty years and, as befits any happy and
loving marriage, their lives are centred around each other. It is not possible to
picture them apart, and their lives together have kept them young. Lilian’s
grace, sense of style, and intelligence have contributed immeasurably to
Leslie’s success. Their marriage has been blessed with one daughter, Anne, an
authority on Canadian theater.

Leslie commenced his teaching career in 1946 and from 1946-1960 he was
Lecturer in International Law at University College, London. While in Lon-
don, he published the first two editions of International Law Through the Cases.
This casebook, now in its fourth edition, is widely used in law schools through-
out the British Commonwealth. Under the rigorous mentorship of Georg
Schwartzenberger, Leslie also began his prolific writing career. In all of his
work, Schwartzenberger focused on what States actually do. Thus, for in-
stance, in international relations, he emphasized power politics. In interna-
tional law, he belonged to the inductive school, focusing rigorously on State
documents, treaties and judicial decisions to determine the law’s content.
Leslie was deeply influenced by Schwartzenberger’s approach to international
law and to international relations, and also by his insistence on high scholarly
standards as well as high productivity. Schwartzenberger insisted that at least
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William J. Fenrick

one scholarly article be produced per quarter. Leslie published sixty articles be-
tween 1946 and 1960.

In 1960, he moved to the University of Singapore, where he was Professor of
International Law from 1960-1965 and also Dean of the Law Faculty in
1964-1965. He published another twenty-seven articles during this period.

In 1965, Leslie moved to the University of Alberta in Edmonton, where he
was a Professor of Political Science from 1965-1969, and then a University
Professor affiliated with the Department of Political Science until he became
Professor Emeritus in 1992. During his time at Alberta, he produced numerous
articles, two more editions of his casebook, and several other books: Law and
Society (1975), Superior Orders in National and International Law (1976), Inter-
national Law—A Canadian Perspective (1984, 2nd ed. 1988), Essays on the Mod-
ern Law of War (1985, 2nd ed. 1999), and The Law of Nations and the New
World (1989) (with O.P. Dickason).

Following his retirement from the University of Alberta in 1997, Leslie con-
tinued to teach on a full-time basis. He was a Distinguished Visiting Professor
at the College of Law, University of Denver, in 1995-1996. The culmination of
his teaching career, to date, consists of two one-year appointments to the U.S.
Naval War College as Charles H. Stockton Professor of International Law from
1996-1998. He continues to write numerous articles and has just completed
the 2nd edition to his most recent book, The Contemporary Law of Armed Con-
flict (1993).

Although most of his professional life has been spent in an academic en-
vironment, Leslie has devoted a substantial part of his professional career to
advising government officials. In particular: during 1972-1975, he was a con-
sultant to the Judge Advocate General of the Canadian Forces on the superior
orders issue; during 1974-1975, he was Academic in Residence to the Legal
Bureau of the Canadian Department of External Affairs; during 1975-1977, he
was a member of the Canadian delegation participating in the negotiation of
the Additional Protocols of 1977; and during 1979-1980, he was a resident
consultant to the Judge Advocate General of the Canadian Forces and wrote
the first draft of the Canadian Forces Manual on the Law of Armed Conflict.
Today, in 2000, he is updating the Canadian Forces Manual.

Professor Leslie Green has received many awards for his outstanding service
to international law and to Canada. In 1976 he was awarded an LLD by the
University of London for his contribution to international law and sociology of
law. He became a Fellow of the Royal Society of Canada in 1980 and a member
of the Order of Canada in 1993. In 1994 he received an honorary LLD from the
University of Alberta. His Canadian colleagues honoured him for his
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Introduction

contribution to the discipline by awarding him the John Read Medal in Inter-
national Law in 1997. 4
Hence, while notable for his life’s work, the sum of Leslie Green is much

more, as evidenced in his friendship, valued so highly by so many. Although

Leslie has performed some tasks at the request of governments, he is an out-
standing example of the independent scholar, reaching his own conclusions
and standing by them, come what may. By intellectual predisposition, he is a
gadfly, not a legal cheerleader. He has acted as a mentor to younger interna-
tional lawyers, encouraging them to write and assisting in the development.of

their careers. As a mentor, however, he did not foster the development of a-

Green school in international law. He encouraged those who sat at his feet—
many of whom are no longer so young—to develop in their individual ways.
. Thus, disagreement on legal issues has never been a barrier to friendship.

Leslie’s influence on international law developments may at times be inad-
vertent. In the latter half of the 1980s, the Government of Ganada was consid-
ering ratification of the Additional Protocols of 1977. An interdepartmental
review was completed and everything was set to go. The then Legal Adviser to
the Department of External Affairs put everything on hold because he under-
stood that Leslie Green had indicated he was opposed to ratification and that
he would go public if implementing legislation was introduced in the House of
Commons. I was somewhat surprised to learn about Leslie’s opposition. I had
spoken to him about the protocols on many occasions, and it was my impres-
sion that he regarded them as more or less acceptable. Some weeks later I met
Leslie at a conference, informed him of the legal advisor’s understanding about
his position on 'the protocdls, and asked him when and why he had become op-
posed to ratification. Leslie began to laugh when I outlined the situation. He
explained that he had been to a cocktail party some months before, where he
had had a conversation with the legal adviser. They had not spoken about the
Additional Protocols, but Leslie had indicated with characteristic vigour his
opposition to certain war crimes legislation that had been recommended by a
Royal Commission on Nazi War Criminals in Canada. The legal adviser had
confused the two issues. Leslie was delighted to learn that he could hold up the
Government of Canada for some months by expressing his opinion, even if it
was misunderstood. Some time later, Canada did ratify the two Additional
Protocols.

As an example of both the depth of Professor Green’s research and the width
of his readership, I can recollect a relatively recent incident that occurred dur-
ing the oral argument on a jurisdictional motion before the International Crim-
inal Tribunal for the former Yugoslavia (ICTY). Just as I was about to
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commence what I hoped would be a cogent and inspiring argument to the ef-
fect that the conflict in Bosnia must be classified as international, counsel for
the defence quoted a passage from page 299 of Professor Green’s The Contem-
porary Law of Armed Conflict, which appeared to indicate that I had earlier held
the position that, at the time in question, the conflict was internal.

A substantial amount of Professor Green’s best work has focused on the law
of war, in particular his books on Superior Orders in National and International
Law, Essays on the Modern Law of War (the second edition of which has just
been published), and The Contemporary Law of Armed Conflict. All of Leslie’s
articles and books are written in an extremely lucid style, rooted in history, and
sensitive to current military and political realities as well as to trends in schol-
arly writing and decided cases. He has a tendency to throw buckets of cold wa-
ter on overheated and overly progressive legal arguments.

Although he may criticize impractical suggestions for development of the
law, Leslie continues to favour pragmatic progressive development to address
practical problems. Indeed, in one of his recent articles, he put forward quite a
radical suggestion:

...it is time to dispense with the differentiation between genocide, grave
breaches and war crimes. All of these are but examples of the more generically
termed “crimes against humanity,” in respect of which there is no longer any
doubt as to their amenability to universal jurisdiction. Issues relating to
classification of a conflict, the significance of the law of war to that conflict, or
the jurisdiction of a tribunal over an alleged act of genocide would all fade into
insignificance if they were brought within the rubric of crimes against humanity.2

Professor Green does, of course, go on to concede that under current interna-
tional law, crimes against humanity have not yet supplanted war crimes. He
suggests that perhaps the International Committee of the Red Cross should
support the idea of merging the two concepts and, simultaneously, add depth to
the concept by, for example, specifying precisely which acts constitute crimes
against humanity.

The underlying reason for Leslie’s suggestion is that reliance on the concept
of crimes against humanity would provide a common list of crimes which could
be prosecuted on the basis of the universality principle without requiring a
prosecutor to establish facts such as the existence of an international conflict
which would be difficult to prove but irrelevant to moral fault. It is probable
that a catalyst for this suggestion is the experience of the ICTY, which is com-
pelled to grapple with the conflict classification issue on a daily basis because of
the complexity of the recent conflict(s) in the territory of the former
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Yugoslavia. Indeed, in some cases, presentation of evidence related to conflict
classification can occupy more time than presentation of evidence related to
the alleged misdeeds of the accused.

One can disagree with Professor Green on this issue, or at least regard his
proposed solution as premature. I do.3 At the same time, one can but admire
his continuing creativity and love for new ideas. His lifelong and continuing
dedication to international law teaching and to independent scholarship is a
model for others to follow in their individual paths.

Notes

1. Problems of a Wartime International Lawyer, (1990) 2 PACE UNIVERSITY YEARBOOK OF
INTERNATIONAL LAW 93.

2. “Grave Breaches” or Crimes Against Humanity, 8§ USAF ACADEMY JOURNAL OF LEGAL
STUDIES (1997-98) 19, at 29.

3. W.J. Fenrick, Should Crimes Against Humanity Replace War Crimes?, 37 COLUMBIA
JOURNAL OF TRANSNATIONAL LAW (1999) at 767-85.
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The Normative Framework of
International Humanitarian Law
Overlaps, Gaps and Ambiguities

M. Cherif Bassiouni

ll HE YEAR 1998 MARKED THE FIFTIETH ANNIVERSARY of the Universal

Declaration of Human Rights! and the Convention on the Prevention
and Punishment of the Crime of Genocide,? respectively adopted on the tenth
and ninth of December 1948. The year 1998 marked also the birth date of the
Treaty on the Establishment of an International Criminal Court adopted
in Rome on July 17, 1998. On this occasion, it is important to take stock of
international law’s progress, to assess how much its veneer has thickened, and
to determine what needs to be done to make more effective its goals of preven-
tion and control. Since most of the world’s victimization occurs in violation
of international law’s proscriptions against war crimes, crimes against human-
ity, and genocide, this article will deal with the weaknesses of the normative
framework of these three jus cogens crimes. My purpose is to eliminate, or at
least substantially narrow, the legal loopholes through which the perpetrators
of war crimes, crimes against humanity, and genocide are able, with impunity,

An earlier version of this article was published in 8 TRANSNAT'L L & CONT. PROB 199
(1998).



The Normative Framework of International Humanitarian Law

to escape accountability for their international crimes and widespread viola-
tions of fundamental human rights.

International humanitarian law is that body of norms that protects certain
categories of persons and property and prohibits attacks against them during
the course of armed conflicts be they of an international or non-international
character.3 These norms derive from conventional and customary interna-
tional law which are respectively referred to as the “Law of Geneva” (for the
conventional law of armed conflicts) and the “Law of The Hague” (for the cus-
tomary law of armed conflicts). The “Law of The Hague” is not, however, ex-
clusively customary law because it is in part treaty law and the “Law of Geneva”
is also not exclusively treaty law because it includes customary law. Thus, the
traditional distinction between conventional and customary law is substan-
tially eroded. Additionally, the treaty law that apphes to weapons derives from
customary as well as conventional law, and some of its specific norms have be-
come part of customary law. In sum, in the last one hundred years, the evolu-
tion of the dual sources of international humanitarian law, namely
conventional and customary law, have become so intertwined and so overlap-
ping that they can be said to be two sides of the same coin. The nomenclature
the “Law of Geneva” and the “Law of The Hague is therefore only a useful
shorthand label.

In addition to this historic dual-track evolu'tibn of the law of armed conflicts,
two additional developments have expanded the general scope of the term
“international humanitarian law,” namely, the proscriptions against crimes
against humanity%and genocide.> The first originated as an outgrowth of
war crimes even though it subsequently evolved into a distinct category of in-
ternational crimes; the second, though originally intended to encompass
crimes against humanity, also evolved intq a distinct and separate category of
international crimes. The norms contained in these three major international
crimes—war crimes, crimes against humanity, and genocide—have become
part of jus cogens.® Deriving from multiple legal sources, they overlap relative to
their context, content, purpose, scope, application, perpetrators, and protected
interests.”

These norms also contain certain ambiguities and gaps, the existence of
which is due essentially to two factors. The first is the haphazard evolution of
international criminal law.8 The second is that governments, which control the
international legislative processes, are not, for a variety of reasons, though
mostly for political reasons, desirous of eliminating the overlaps, closing the
gaps, and removing the ambiguities>—not a surprising fact given that two of
the three categories of crimes, crimes against humanity and genocide, occur
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with deliberate State action or policy, and that governments are not particu-
larly inclined to criminalize the conduct of their high officials.!® War crimes
can also be a product of State action or policy, but frequently are committed by
individual combatants acting on their own, which probably explains why there
is less reluctance to criminalize this type of individual criminal conduct.!!

Crimes against humanity and genocide are essentially crimes of State, as are
sometimes war crimes, because they need the substantial involvement of State
organs, including the army, police, paramilitary groups, and the State’s bureau-
cracy.12 These crimes generate significant victimization and must be strenu-
ously deterred. Nevertheless, governments are reluctant to remove the
ambiguities in the relevant normative provisions applicable to crimes against
humanity and genocide, and to fill the existing gaps in these proscriptions.!3
The individual criminal responsibility of soldiers and others in the lower eche-
lons of State power is much more easily accepted by governments than that of
political leaders and senior government officials and, as well, those in the gov-
ernmental bureaucracy who carry out, execute, and facilitate the policies and
practices of crimes against humanity, genocide, and even war crimes. Indeed,
the articulation' of relevant international norms effectively shields them from
criminal responsibility; existing international norms of criminal responsibility
relative to crimes against humanity, crimes of genocide, and even war crimes,
are too ambiguous to reach effectively into this category of violators. This ren-
ders their prosecution virtually impossible.

Since World War II, there have been an estimated 250 conflicts of an inter-
national, non-international, and purely internal legal character. The estimates
of the resulting casualties reach as high as 170 million.14 Most of that victimiza-
tion occurred at the hands of tyrannical regimes and by non-State actors during
internal conflicts. This tragic new dimension in world victimization requires a
reexamination of international humanitarian law to make it unambiguously
applicable to non-State actors, and to reconcile their overlapping application,
fill in their gaps, and clarify their ambiguities so as to render their enforcement
sufficiently effective to prevent, deter, and punish the perpetrators of such
crimes. This article discusses these questions.

Crimes Against Humanity
Crimes against humanity originated after World War I1° in the concept of

“crimes against the laws of humanity,” a term found in the Preamble to the
1907 Hague Convention.!6
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Unitil a more complete code of laws of war has been issued, the High Contracting
Parties deem it expedient to declare that, in cases not included in the
Regulations adopted by them, the inhabitants and the belligerents remain under
the protection and the rule of the principles of the law of nations, as they result
from the usages established among civilized peoples, from the laws of humanity,
and from the dictates of the public conscience.17

After the war, in 1919, the Allies established a Commission to investigate
war crimes!8 which thereafter found that the killing of Armenians by the Turks
around 191519 constituted “crimes against the laws of humanity.” The United
States and Japan strongly objected to the concept and insisted on having their
dissenting positions reflected in the Report.20 In 1923, after the failure of ratifi-
cation of the 1919 Treaty of Sévres,2! which required that the Turkish govern-
ment turn over to the Allies those responsible for such crimes, the Treaty of
Lausanne?? excluded such a provision and a protocol was attached, giving am-
nesty to the Turks who had committed the crime irrespective of whether they
acted as State actors or non-State actors.23 By 1942, the Allies realized that
they would have to revisit that crime,2* and in 1945 the London Charter pro-
vided, in Article 6(c), for the prosecution of those who committed “crimes
against humanity:”

Crimes against humanity: namely, murder, extermination, enslavement,
deportation, and other inhumane acts committed against any civilian
populations, before or during the war; or persecutions on political, racial or
religious grounds in execution of or in connection with any crime within the
jurisdiction of the Tribunal, whether or not in violation of the domestic law of
the country where perpetrated.25

But that article linked Article 6(c) crimes to “crimes against peace” (the initia-
tion and conduct of war) as defined in Article 6(a) and to “war crimes” as de-
fined in Article 6(b). This meant that all “crimes against humanity” committed
before the initiation of the war, between 1932 and 1939, were not
prosecutable.26

The war-connecting link was removed in a 1950 Report of the International
Law Commission (ILC).27 The question that remained, however, was the le-
gally binding effect of such a report.28 On its face, a report of the ILC has no
binding effect, unless it is deemed to be the embodiment of customary interna-
tional law, in which case the ILC report can be seen as the progressive codifica-
tion of customary international law and therefore binding as to its content.
However, the practice of States remains an important element in addition to
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the element of opino juris to establish customary international law,2? and this
practice seems to be somewhat wanting because there are few States that have
prosecuted persons for such crimes.30 Moreover, no convention on crimes
against humanity has been developed since 1945,3! even though many other
conventions on various international crimes have been adopted since that
time.32 There is no rational explanation for this gap other than the lack of po-
litical will by governments.

The next opportunity to reaffirm the London Charter’s “crimes against hu-
manity” arose in 1993 when the Security Council adopted the Statute of the
International Criminal Tribunal for the former Yugoslavia (ICTY).33 In this
statute, however, the connection to an armed conflict was preserved34 with
Article 5 requiring that “crimes against humanity” take place in the context of
“an armed conflict” of an international or internal character. The difference
between the war-connecting link of the London Charter’s Article 6(c) and the
ICTY'’s Article 5 is the addition in Article 5 of a conflict of an internal -
character.

In 1994, however, when the same Security Council adopted the Statute for
the International Criminal Tribunal for Rwanda (ICTR),3’ it did not include
any war-connection whatsoever.3¢ Why the change? One explanation is that
the ICTY’s formulators sought to preserve the London Charter’s requirement,
though expanding it to internal conflicts, to offset arguments that Article 5 of
the ICTY departed from existing customary law.37 Since there was no conven-
tion on crimes against humanity, that category of crimes had to be deemed as
falling within customary law.38 But with respect to the ICTR, the Government
of Rwanda was not expected to challenge the absence of such a requirement.3?
To have included such a war-connecting requirement in the ICTR statute
would have meant that prosecutions for such crimes would have been impossi-
ble because that conflict was purely internal.40

An examination of the contents of crimes against humanity as defined in
Article 6(c) of the Nuremberg Charter reveals that it covers the following acts:
“murder, extermination, enslavement, imprisonment, deportation or other in-
humane acts,” and “persecution”.#! The ICTY and ICTR added “rape” for
specificity.# However, the ICTR also added the restrictive requirement not
present in the ICTY; that the acts constituting the crime must be the result of
“widespread or systematic” practices.®3 Furthermore, some of the terms used in
the London Charter’s Article 6(c), the ICTY’s Article 5, and the ICTR’s Arti-
cle 3 may be deemed to lack sufficient specificity to satisfy the “principles of le-
gality” required in the world’s major legal systems.44 For example, “other
inhumane acts” can be deemed vague, “murder” overlaps with “extermination,”
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and “imprisonment” and “deportation” can be lawful. Of course, careful judi-
cial interpretation can avoid such vagueness and ambiguity, but that presup-
poses the existence of a judicial process that can develop a clear and precise
jurisprudence, and in that respect much is expected from the ICTY and ICTR.
Another issue concerning “crimes against humanity” is whether it is essen-
tially a category of mass victimization crimes, which is predicated on the exis-
tence of State-action or State-policy, or whether it is but a catch-all category
for mass crimes even when committed by non-State actors.> The formulation of
Article 6(c) raises that issue relative to whether “persecution” is a required pol-
icy element or simply another genre of the specific crimes listed in Article 6(c),
or indeed, whether it is both a specific type of prohibited act as well as a policy
element applicable to State and non-State actors alike.6 In this writer’s judg-
ment, “crimes against humanity” as set forth in Article 6(c) is no mere catch-all
category for mass victimization, but rather a category of international crimes,
distinguishable from other forms of mass victimization by the jurisdictional pol-
icy element of a “State action or policy.” But when the ICTR’s Article 3 was
made to qualify Article 6(c)’s policy of persecution by the addition of the terms
“widespread or systematic,”47 the drafters, while doubtless seeking to tailor the
definition of “crimes against humanity” to the Rwandan conflict, brought
about a progressive development. This is evidenced in the disjunctive “or” as
opposed to the conjunctive “and.” If the mass victimization can be only “wide-
spread” and not also “systematic,” then it can be the spontaneous consequence
of a given conflict*® and not necessarily a reflection of “State action or policy.”
The statute of the ICC adopted in Rome on July 17, 1998, follows the
ICTR’s precedent in that it states in its Article 7 that “[f]or the purpose of this
statute, ‘crimes against humanity’ means any of the following acts when com-
mitted as part of a widespread or systematic attack directed against any civilian
population with knowledge of the attack . . .”4 At the same time, the ICC Stat-
ute’s Article 7(h) makes “persecution” specifically prohibited conduct;3° and
while it is one of the forms of carrying out an “attack directed against any civil-
ian population,” the persecution of a group of persons is by its very nature possi-
ble only as a consequence of State action or policy carried out by State actors or
non-State actors, or the product of policy carried out by non-State actors. In
fact, most of the specific crimes listed within the meaning of this definition can
occur only as a result of State action or policy carried out by State actors or
non-State actors: “(b) extermination; (c) enslavement; (d) deportation or forc-
ible transfer of population; . . . (j) the crime of Apartheid.” 51 The other specifi-
cally listed crimes presumably can be committed by individuals without the
existence of State action or policy. But cleatly if such crimes are directed against
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a “civilian population,” they are necessarily the product of State action or pol-
icy carried out by State actors or the product of policy of non-State actors.
These specific crimes are:

(a) murder; . . . (¢) imprisonment or other severe deprivation of physical liberty
in violation of fundamental rules of international law; (f) torture; (g) rape, sexual
slavery, enforced prostitution, forced pregnancy, enforced sterilization,
or any other form of sexual violence of comparable gravity; . . . (i) enforced
disappearance of persons; . . . (k) other inhumane acts of a similar character
intentionally causing great suffering, or serious injury to body or to mental or
physical health.52

Thus, the element of State policy for State actors and that of policy for
non-State actors is dominant throughout this latest definition of “crimes
against humanity.”

The element of State action or policy is not the only distinguishing interna-
tional jurisdictional characteristic of crimes against humanity;3 it carries with
it also certain implications concerning the criminal responsibility of a State’s
agents who contribute to the overall execution of the State’s plan or policy.
Thus, if it is established that a State has developed a policy, or carried out a
plan, or engaged in acts whose outcomes include the crimes contained in the
definition of crimes against humanity, then those persons in the bureaucratic
apparatus who brought about, or contributed to, that result could be charged
with complicity to commit crimes against humanity. Further those who in-
tended to carry out the policy could be charged with the commission of that
crime, or at least, with complicity to commit that crime.>? The responsibility of
State agents arises in this case irrespective of whether their conduct was lawful
under national law. However, it is important to note that the policy element,
whether developed or carried out by State actors or non-State actors, is the ju-
risdictional element that makes “crimes against humanity” a category of inter-
national crimes and that distinguishes it from other forms of mass victimization
which otherwise are within national criminal jurisdiction. On June 30, 2000,
the Preparatory Commission adopted the Elements of Crimes? for the three
ICC crimes.’®

Between the Nuremberg formulation of Article 6(c) in 1945 and the ICTR’s
formulation of Article 3 in 1994, “crimes against humanity” have shifted from a
category of crimes applicable only to situations involving State policy or action
to situations involving non-State actors. This shift has been evidenced in the
ICTR and ICC Statutes which provide the requirements of “widespread or sys-
tematic” and “attack against any civilian population.” The combination of the
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two requirements makes the crime applicable to both State and non-State ac-
tors; and also applicable in time of peace and war, without any connecting link
to the initiation or conduct of war or to war crimes.

Other than these two formulations, “crimes against humanity” never have
been the subject of a specialized international convention, thus leaving some
doubt as to some of the specific contents of that category of international
crimes and as to their applicability to non-State actors.5” This is evident in the
eleven international instruments that have been elaborated between 1907 and
1998 and that define, in different though similar ways, “crimes against human-
ity.” Thus, “crimes against humanity” remain part of customary law, with a
mixed baggage of certainty as to some of its elements, and uncertainty as to
others and to their applicability to non-State actors.

A textual comparison of these formulations evidences the differences be-
tween them. [t also evidences the overlap that exists between genocide and war
crimes relative to the protected targets and prohibited conduct.

Genocide

In defining protected groups the Convention on the Prevention and Punish-
ment of the Crime of Genocide, specifies only three, namely: national, ethnic,
and religious groups. This enumeration excludes political and social groups,8
an omission that was no accident. The Convention was elaborated in 1948,
and at that time the USSR was not desirous of having political and social
groups included in those being given protection because Stalin and his regime
already had begun their purges which targeted these very groups.>® As a conse-
quence of this omission, the killing of an estimated one million persons in Cam-
bodia by the Khmer Rouge between 1975 and 1985, almost forty percent of the
population, can be argued to have not constituted genocide because the perpe-
trators and victims were of the same ethnic group and because the targeted vic-
tim group was a political group which is not covered by the Convention.°

This gap in the Genocide Convention is well-known, but at no time since
1948 has there been any effort to fill it. In fact, three opportunities were never
seized. The Statutes of the ICTY®! in 1993 and the ICTR®? in 1994 were
adopted with the same formulation as Article II of the Genocide Convention.
Later, in connection with the elaboration of the Statute of the International
Criminal Court, the Preparatory Committee failed to support any changes to
Article II of the Genocide Convention.3

As stated, the Genocide Convention protects three groups, national, ethnic,
and religious.5* It also specifies that there must be a specific “intent to destroy
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[the protected group] in whole or in part.”% This requirement makes it appear
that the criminal responsibility befalls essentially those who plan, initiate, or
carry out the policy that is specifically intended to produce the result of de-
stroying the protected group “in whole or in part,” and leaves open the ques-
tions of the responsibility of those in the lower echelons of the execution of
such a policy and the legal standards required to prove it.6 The requirement of
specific intent in the criminal laws of most legal systems is more difficult to
prove than that of general intent. General intent can be proven inferentially by
the legal standard of what the ordinary reasonable person would have known
under existing circumstances.? This difficulty is especially true of lower eche-
lons of executors where typically there exists no “paper trail.” But to prove spe-
cific intent by higher echelons may also be arduous if there is no paper trail.
The reason is that the Genocide Convention was drafted with the Nazi experi-
ence in mind; the Germans, who were meticulous in everything, left behind a
detailed paper trail.68 But this situation never has been repeated. In the Yugo-
slav®? and Rwandan conflicts, for example, a paper trail, if it exists, has yet to
be found, and it may never be made public by those who have the information.?!
The same is true of other conflicts such as Cambodia.”? There are, moreover,
conflicts where a paper trail exists but has not been made public.”

In addition to the issue of specific genocidal intent, which is fraught with ev-
identiary difficulties, there is the question of whether the protected group can
be identified differently. For example, can it be based on gender, or limited to a
group in a given area? The Commission of Experts Established Pursuant to Se-
curity Council Resolution 780 (1992), which investigated violations of inter-
national humanitarian law in the former Yugoslavia, concluded that these two
questions can be answered in the positive.’ In the French trial of Papon who
was convicted on April 2, 1998 of complicity for “crimes against humanity” as
defined in French criminal law,?> the central issue, where “genocide” was fre-
quently referred to though the charge was only “crimes against humanity,” was
how to prove complicity in these types of crimes by agents of the State. Whena
person charged is a bureaucrat operating in a large bureaucracy, 6 it is so far un-
clear how individual criminal responsibility can be established for such a person
where no specific criminal act is accomplished, but whose administrative func-
tion aids in the ultimate conduct.”? These questions remain unanswered by the
norms applicable both to “genocide” and to “crimes against humanity.”

Lastly, a question arises as to “genocide,” and that is the nature and size of
the “group” targeted for elimination “in whole or in part.” Is it the entire group
as it exists in the world, or a smaller portion of that group which is identified
and targeted by the perpetrators? Could it be, for example, that portion of

9



The Normative Framework of International Humanitarian Law

the group that inhabits a certain area, or a given town, or a segment of that
group such as the intellectuals or the women in that group? That was the issue
that faced the Commission of Experts’® in determining whether “ethnic
cleansing”? could be deemed a form of genocide. Similarly, the issue arose with re-
spect to the policy of systematic rape of the women of a certain identifiable group.80

The Genocide Convention leaves these questions unanswered, but it would
be valid to consider the Convention as susceptible of progressive interpretation
in light of the new techniques that nefarious planners devise to achieve their
evil goals. The Genocide Convention justifies an evolving interpretation that
fulfills its goals and purposes.8!

Since 1948, “genocide,” as defined in the Genocide Convention,82 has been
embodied in three international instruments, to wit, the statutes of the
ICTY,8 ICTR,% and the Statute of the International Criminal Court,85 and
the incorporation of Atticle II of the Genocide Convention into these three in-
struments has been without change.86 Accordingly, none of the problems evi-
dent since 1948 have been addressed to date.

The ICC Statute, Article 6, basically adopted the Genocide Convention’s
formulation with almost no change,87 except that of combining in one article
the provisions contained in Articles 2 and 3 of the Genocide Convention.

War Crimes

The regulation of armed conflicts has two sources: (1) conventional law,
also referred to as the “Law of Geneva,” consisting of the four Geneva conven-
tions of 194988 plus two additional protocols of 19778 relating to “conflicts of
an international character” and to “conflicts of a non-international character;”
and (2) customary law, also referred to as the “Law of The Hague,” which refers
to the customary practices of States.%

As stated above, however, the “Law of The Hague” is not exclusively cus-
tomary law because it is in part treaty law and the “Law of Geneva” is also not
exclusively treaty law because it incorporates customary law. Thus, the tradi-
tional distinction between conventional and customary law is substantially
eroded. Additionally, the treaty law that applies to weapons derives from both
customary and conventional law, and that body of treaty law, as well as some of
its specific norms, has become part of customary law. Customary law, however,
is binding only on the States that share in the custom and that express their will
to be bound by it unless it becomes a general custom that is binding on all
States. Consequently, States that do not follow the custom, unless it is a general
custom, are not bound by it as a legal obligation. Nevertheless, a custom can
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rise to such a level of general acceptance that it may become binding even on
those States that do not share in the custom or that may express their will not
to be bound by it. This applies to those general customs that rise to a higher
level of acceptance and which reflect a universal sense of opprobrium, namely
jus cogens or a peremptory norm of international law.?! Among the interna-
tional crimes that fall within this category are: aggression, genocide, “crimes
against humanity,” war crimes, slavery and slave-related practices, torture, and
piracy. In time, other international crimes®2 may rise to that level and be
deemed jus cogens crimes.

In 1899 and then again in 1907, the customary law of armed conflicts was
“codified” in the Hague Convention Respecting the Laws and Customs of War
on Land.?3 But that codification was applicable only to States and only when a
conflict was between States—in other words, a “conflict of an international
character,” as that term was developed subsequently in the 1949 Geneva Con-
ventions. Contrary to general belief, the 1907 Hague Convention did not es-
tablish the principle of individual criminal responsibility for the enunciated
violations, but only the principle of compensation, which was incumbent upon
the violating State. It was only in time, starting with the aftermath of World
War I, but more particularly in the aftermath of World War II, that the princi-
ples of individual criminal responsibility, and of command responsibility under
international law, were made part of customary law.94

In addition to this original customary law of armed conflicts, a number of in-
ternational instruments have been executed. Most of these cover the use or
prohibition of use of certain weapons in time of war, the prohibition of certain
weapons at all times, and the prohibition of emplacement of weapons in certain
places at any time;%’ as well as the protection from destruction and pillage of
cultural property in the time of war.%6 There is a divergence of views among
governments and experts as to which of these treaties rise to the level of a gen-
eral custom and which do not. Nevertheless, a general custom has evolved
from the cumulative effect of these treaties that weapons that “cause unneces-
sary pain and suffering” are prohibited even though what these weapons are is
still the subject of debate.97

The “Law of Geneva” (four Geneva Conventions of 1949 and portions of
Protocols I and II which embody customary law) are also deemed to have risen
to the level of a general custom.?8 They are therefore binding on all States irre-
spective of whether a given State has or has not ratified one of them.? But it
should be noted that some States maintain that not all of Protocols I and Il cod-
ify customary international law and therefore some of their provisions are still
deemed to be part of conventional law which is applicable only to States parties.
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As a result, there is an overlap in the binding legal effect of these conventions
since they are first binding on their signatories, then also binding on the same sig-
atories and on all other States because they are part of customary law. But some
governments, like the United States, argue that only portions of Protocols I and II,
which the United States has not yet ratified, have risen to the level of a gen-
eral custom. Selecting what is and what is not part of custom is not only a chal-
lenging legal exercise, but one that is fraught with political considerations.%0

As earlier noted, the “Law of Geneva” is divided into two categories: (1)
“conflicts of an international character” where violations (war crimes) are re-
ferred to as “grave breaches”!0l—well defined, but applicable only to armed
conflicts taking place between States; and (2) “conflicts of a non-international
character” where violations are not referred to as “grave breaches”—involving
a foreign element, according to some, but applicable mainly to armed conflicts
between a State and a belligerent or insurgent group within that State. There
are, therefore, two regimes applicable to war crimes within the “Law of
Geneva:” the “grave breaches” regime of the four Geneva Conventions of 1949
and Protocol I, in addition to the “violations” regime of common Article 3 of
the four Geneva Conventions of 1949 and Protocol II. Within the first “grave
breaches” regime, war crimes are not limited to “grave breaches” but extend to
other transgressions of norms contained in these codifications which also in-
corporate customary law. Within the second “violations” regime there is linger-
ing reluctance to consider all the transgressions of norms contained in Protocol
IT as war crimes. In that regime, “violations” of common Article 3 are deemed
war crimes and require no foreign element to make common Article 3 applica-
ble; but, Protocol I, which applies to this regime, precludes the application of
common Acrticle 3 to conflicts between dissident groups within a given State.
Thus, the two regimes of the “Law of Geneva” exclude most of those conflicts
that may be deemed purely internal conflicts, including tyrannical regime vic-
timization, even though these types of conflicts have caused most of the world’s
wartime victimization since World War II.

As noted, conflicts of a “non-international character” are regulated in the
1949 Geneva Conventions by a single article, common to all four conven-
tions—common Article 3.192 Protocol II expands upon common Article 3103
relative to what that article deems to be “violations” and not “grave breaches.”
But, common Article 3 and Protocol I] are limited in scope and do not have the
specificity or detail contained in the articles defining “grave breaches.” The
“grave breaches” contained in common Articles 50, 51, 130, and 147 of the
1949 Geneva Conventions embrace nine categories of war crimes:
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1. wilful killing (I-IV Conventions);

2. torture or inhuman treatment, including biological experiments (I-IV
Conventions);

3.  wilfully causing great suffering or serious injury to body or health (I-IV
Conventions);

4. extensive destruction and appropriation of property, not justified by
military necessity and carried out unlawfully and wantonly (I, II, and IV
Conventions);

5. compelling a prisoner of war or a protected person to serve in the forces of
the hostile Power (III and IV Conventions);

6.  wilfully depriving a prisoner of war or a protected person of the rights of fair
and regular trial prescribed in the Convention (III and IV Conventions);

7. unlawful deportation or transfer of a protected person (IV Convention);
8. unlawful confinement of a protected person (IV Convention); and

9. taking of hostages (IV Convention).

To be considered a “grave breach,” each of the categories listed above must be
committed against persons or property protected by the relevant conventions.

Common Article 3 of the four Geneva Conventions does not categorically
establish that “violations” of that provision are war crimes, but scholars have
interpreted common Article 3 violations as constituting war crimes.10¢ Article
4(2) of Protocol II, expanding on Article 3 of the four Geneva Conventions,
provides:

Without prejudice to the generality of the foregoing, the following acts against
the persons referred to in paragraph 1 are and shall remain prohibited at any time
and in any place whatsoever:

(a) violence to the life, health and physical or mental well-being of persons, in
particular murder as well as cruel treatment such as torture, mutilation or any
form of corporal punishment;

(b) collective punishments;

(c) taking of hostages;

(d) acts of terrorism;

(e) outrages upon personal dignity, in particular humiliating and degrading
treatment, rape, enforced prostitution and any form of indecent assault;

() slavery and the slave trade in all their forms;

(g) pillage; and

(h) threats to commit any of the foregoing acts.

13



The Normative Framework of International Humanitarian Law

Cognate provisions!% further provide that certain fundamental protections
be observed: (1) humane treatment for detained persons, such as protection
from violence, torture, and collective punishment; (2) protection from inten-
tional attack, hostage-taking, and acts of terrorism of persons who take no part
in hostilities; (3) special protection for children to provide for their safety and
education and to preclude their participation in hostilities; (4) fundamental
due process for persons against whom sentences are to be passed or penalties
executed; (5) protection and appropriate care for the sick and wounded, and
medical units which assist them; and (6) protection of the civilian population
from military attack, acts of terror, deliberate starvation, and attacks against
installations containing dangerous forces. However, Article 4(2) of Protocol 11
is narrow in scope: (1) it applies only to internal conflicts in which dissident armed
groups are under responsible command and exercise control over such a part of
the national territory as to carry out sustained and concerted military opera-
tions; (2) it has the effect of excluding many internal conflicts in which dissi-
dent armed groups occupy no significant territory but conduct sporadic guerrilla
operations over a wide area; (3) it does not guarantee all the protections of the
Conventions for international armed conflicts, e.g., prisoner-of-war treatment for
captured combatants; and (4) it does not contain provisions to punish offend-
ers—non-international conflicts are not covered by the definition of “grave
breaches” contained in the 1949 Geneva Conventions and its Protocol L.

The essential differences between the explicit obligations arising from the
two normative regimes deemed “grave breaches” and “violations” arise with re-
spect to the duties and rights associated with their enforcement. For “grave
breaches” the duties are: (1) to investigate; (2) to prosecute; (3) to extradite; and
(4) to assist through judicial cooperation of investigations; and the rights in-
clude (1) the right for any State to rely on universal jurisdiction to investigate,
prosecute and punish; (2) the non-applicability in national or international
processes of statutes of limitations; 1 (3) the non-applicability of the defense of
“obedience to superior orders;” 197 and (4) the non-applicability of immunities
including that of Head of State.198 The same duties and rights are not explicit
relative to “violations” of common Article 3, and thus a normative gap exists
with respect to the enforcement consequences that arise out of transgressions
of these two regimes.1% There is, however, a notable trend among legal experts
to consider such formalism as historically dépassé and to consider the same en-
forcement consequences applicable to both legal regimes.

The formal distinctions discussed above, and the gaps that exist in their
scope, application, protection, and enforcement, are no longer tenable. The
“writings of the most distinguished publicists” 110 agree that there should be no
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distinctions between “grave breaches” and “violations” of common Article 3
and Protocol II; they agree that both contain equally enforceable prohibitions
carrying the same enforcement consequences.!11 They do so at least in part be-
cause the overwhelming majority of post-World War II conflicts have been of a
“non-international character,”12 and because these conflicts have produced
an overwhelming number of victims. As noted above, there have been, since
World War II, some 250 conflicts and internal tyrannical regime victimizations
that have produced an estimated 170 million casualties.!13 Thus, to maintain a
distinction between these two legal regimes and their enforcement conse-
quences ignores the purpose of these regimes, which is to protect innocent vic-
tims from harm.

For purposes of war crimes, however, the distinction between types of con-
flicts and the legal regimes applicable to them does not apply with respect to
crimes against humanity and genocide. These two categories of crimes are
deemed applicable in time of peace as well as in time of war. The most signifi-
cant problems arising out of overlaps and gaps in the law of armed conflict are
the legal standards applicable in distinguishing between conflicts of an interna-
tional and non-international character, and in ascertaining the relevant parts
of conventional and customary law of armed conflicts applicable to these con-
texts, considering that the two sets of norms mirror one another.!14 Another
layer of confusion originates in doctrines of international law from which im-
provident extrapolations are made into the law of armed conflicts; legal inter-
pretation and analysis of these two overlapping areas are thus frequently more
confusing than they are elucidating.

The foregoing observations were evidenced in two related judgments by the
ICTY. The first was in connection with the Tadi¢ jurisdictional appeal case.!11>
Commenting on that judgment Professor Meron notes:

The appeals chamber’s expansive interpretation that “laws or customs of war” in

Article 3 of the Tribunal’s Statute reach noninternational armed conflicts largely

avoided the worst possible consequences. However, the chamber refused to use

Atrticle 3 of its Statute (laws and customs of war) as a conduit to bring in as

customary law conduct comprising grave breaches of the Geneva Conventions

(grave breaches are the subject of Article 2 of the Statute; these can be regarded

as customary law whose content parallels the pertinent provisions of these

Conventions). The grave breaches are the principal crimes under the

Conventions. Thus deprived of the core of international criminal law in cases

deemed to be noninternational, the Tribunal can only raise the level of

actionable violations to crimes against humanity and perhaps, in the future,
genocide. Not only does this handicap the Tribunal’s ability to carry out its
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mandate, but some commentators also criticize the resort to such heavy artillery
against evil, but relatively minor, actors. Disregarding considerations of judicial
economy, the appeals chamber has therefore enabled the creation of a crazy quilt
of norms that would be applicable in the same conflict, depending on whether it
is characterized as international or noninternational. No less, the potential for
unequal and inconsistent treatment of the accused is great. Fortunately, until
Tadig, the decisions of the trial chambers on indictments pursuant to Article 61
of the Tribunal’s Rules of Procedure and Evidence found that the situations
involved international armed conflicts and that the grave breaches provisions
were therefore applicable, avoiding potential chaos.116

Meron then further notes that the decision was not inevitable, as the proposi-
tion that the fighting was part of an international armed conflict—a proposi-
tion advanced by the Commission of Experts, the U.S. Government, and many
scholars—was a position known to the majority of the appeals chamber though
one they chose not to adopt. Further, Meron notes, Judge Georges Abi-Saab
proposed terming the fighting as part of non-international armed conflicts, but
including “grave breaches” within the applicable customary law.!17

The fact remains, however, that the ICTY eschewed this reasoning. Worse,
the subsequent Tadi¢ judgment on the merits erroneously applied another in-
ternational law standard to the issue presented.!18 In that decision, the Tadig
majority erroneously applied the international law standard of State responsi-
bility to determine whether a conflict is or is not of an international character.
In so doing, the Tribunal relied on the opinion of the International Court of
Justice in Military and Paramilitary Activities in and against Nicaragua (Nicaragua
v. U.S.).119 The Court, however, failed to appreciate that the agency relation-
ship needed to establish State responsibility, essentially for the purposes of civil
damages, is distinguishable from the legal standard required to establish
whether a given conflict is of an international or non-international character.
Meron, aptly commenting on this confusion, writes:120

[The Tadi¢ case] was not an issue of (state) responsibility at all. Identifying the
foreign intervenor was relevant to characterizing the conflict. . . . Conceptually
... [the Nicaragua test] cannot determine whether a conflict is international or
internal. In practice, applying the Nicaragua test to the question in Tadi&
produces artificial and incongruous conclusions.

Indeed, even a quick perusal of international law literature would establish that
imputability is not a test commonly used in judging whether a foreign interven-
tion leads to the internationalization of the conflict and the applicability of
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those rules of international humanitarian law that govern armed conflicts of an
international character.

This decision led several government experts at the ICC Diplomatic Con-
ference to express their fear that, unless the war crimes provision of Article 8
was clearly and unambiguously drafted, judges may, in the future, interpret Ar-
ticle 8 in a confusing or expansive manner, and thus create new law by judicial
fiat. Such concern for strict judicial interpretation did not however produce
the desired lack of ambiguity. On the contrary, it gave, in my opinion, more op-
portunities for non-strict interpretative approaches.

Thus, in these two judgments, which are the first of an international juris-
diction since the close of World War II and the subsequent proceedings at
Nuremburg!?! and in the Far East,!22 we find more confusion than clarity re-
garding the following issues:

A. Generally

1.  What norms of conventional law of armed conflicts have become
part of customary law, and how is that evidenced?

2.  What norms of customary law have been codified in conventional
law, and how is that evidenced?

B. Specifically

1. Does customary law include all the “grave breaches” of the 1949
Geneva Conventions?

2. Does customary law include all or some of the “grave breaches” of
Protocol I, and, if so, which ones?

3. Does customary law include common Article 3 of the 1949 Geneva
Conventions?

4.  Does customary law include all or some of the provisions of Protocol
11, and, if so, which ones?

5. What other treaties on the regulation of armed conflicts,
particularly those concerning the prohibition and use of certain weapons,
have become part of customary law,'?’and on what basis?

C. Legal Standards

1.  Are the standards applicable to State responsibility applicable also
to the determination of whether a conflict is of an international or
non-international character; and, if applicable, is it exclusively applicable
or simply applicable as one of several legal standards?

17



The Normative Framework of International Humanitarian Law

2. Is the determination of the nature of a given armed conflict based
on one or more standards deemed part of customary law, and, if so, to
what extent does customary law rely on legal standards that derive
from:

(a) Common Article 3 of the 1949 Conventions; and

(b) Protocol IL.

These and other questions still loom large in the law of armed conflicts; and, as
stated above, they were reflected in the range of governmental positions on the
definition of war crimes in the draft statute of the ICC.124

In 1995, the United Nations General Assembly established an Ad Hoc Com-
mittee for the Establishment of an International Criminal Court.!25 In 1996, it
established a Preparatory Committee for an International Criminal Court.126
Subsequently, during three-and-a-half-years of deliberations, the question
of defining war crimes became the subject of detailed discussions. Questions
were raised, in particular, about whether all of the contents of Protocols I and
II have risen to the level of customary law, about the specific contents of
customary law, and still more particularly, about the rules governing conflicts
of a non-international character and the prohibitions of the use of certain
weapons in all categories of conflicts. While there was no dispute that
the “grave breaches” provisions of the 1949 Geneva Conventions are appli-
cable, and substantial agreement that most of the “grave breaches” in Protocol
I are included, there was less agreement that some of the Protocol Il prohi-
bitions can be deemed part of custom. In fact, the texts proposed, and the one
adopted reflect, a partial regression from the norms contained in Protocol 1
and a substantial regression from the norms contained in Protocol II. The draft
provision submitted to the diplomatic conference evidences these diver-
gent views.!2? The chart was developed and circulated at the Preparatory
Committee for the Establishment of an International Criminal Court!28 and, in
setting forth the various sources for the provisions, highlights the overlaps and
gaps.

The ICC adopted a similar text but the distinction between conflicts of an
international and non-international character is reflected in the distinction be-
tween “grave breaches” and other violations of common Article 3 in this in-
stance. Protocols  and Il are neither specifically nor entirely applied, but norms
are taken selectively therefrom and are listed under what can be termed “war
crimes” under customary law. Subparagraph 2 (a) of Article 8 refers specifically
to the “Grave Breaches of the Geneva Conventions of 12 August 1949 ...” and
lists eight such under this heading:
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(i) Wilful killing;

(i) Torture or inhuman treatment, including biological experiments;

(iii) Wilfully causing great suffering, or serious injury to body or health;

(iv) Extensive destruction and appropriation of property, not justified by
military necessity and carried out unlawfully and wantonly;

(v} Compelling a prisoner of war or other protected person to serve in the forces
of a hostile Power;

(vi) Wilfully depriving a prisoner of war or other protected person of the rights
of fair and regular trial;

(vii) Unlawful deportation or transfer or unlawful confinement;

(viii) Taking of hostages.129

Subparagraph 2 (b) of Article 8 refers to “Other serious violations of the laws
and customs applicable in international armed conflict . . . .”130It incorporates
the customary law of armed conflict and some of the provisions of Protocol L.

In subparagraphs 2(c) and 2(d) of Article 8, the ICC Statute then focuses on
the distinction between conflicts of an international character and those of a
non-international character. In so doing, it invokes the domain of common
Article 3 of the four 1949 Geneva Conventions. Subparagraph 2(c), focusing
on “the case of armed conflict not of an international character,” refers to the
serious violations of Article 3 common to the four Geneva Conventions of Au-
gust 12, 1949,”131 thus adding the limitation of “serious” to the “violations” of
common Article 3 for the exclusive purposes of the ICC’s statute. Subpara-
graph 2(c), like subparagraph 2 (a), embodies the contents of the 1949 Geneva
Conventions, the former relative to “grave breaches” and the latter relative to
the prohibitions contained in common Article 3. The latter prohibits the fol-
lowing acts:

(i) violence to life and person, in particular murder of all kinds, mutilation,
cruel treatment and torture; (ii) committing outrages upon personal dignity, in
particular humiliating and degrading treatment; (iii) taking of hostages; (iv) the
passing of sentences and the carrying out of executions without previous
judgment pronounced by a regularly constituted court, affording all judicial
guarantees which are generally recognized as indispensable.132

Subparagraph 2(d) of Article 8 emphasizes, like Protocol II, that subpara-
graph 2(c) “does not apply to situations of internal disturbances and tensions,
such as riots, isolated and specific acts of violence or other acts of a similar na-
ture.”133 The specificity contained herein by far exceeds what Protocol II con-
tains and it is therefore specific to this statute.

19



The Normative Framework of International Humanitarian Law

Subparagraph 2(e) of Article 8 is the counterpart of subparagraph 2(b) and
it applies customary law to armed conflicts not of an international character.
What follows is an extensive list that includes most of the provisions of Proto-
col Il and overlaps in part with common Article 3. It also adds several specifics
that Protocol II does not contain, but which have come to be recognized as part
of customary law. Further, it is progressive when it comes to sexual violence in
(vi) and to the protection of children in (vii). It reads as follows:

{e) Other serious violations of the laws and customs applicable in armed
conflicts not of an international character, within the established framework of
international law, namely, any of the following acts:

(i) intentionally directing attacks against the civilian population as
such or against individual civilians not taking direct part in hostilities;

(i) intentionally directing attacks against buildings, material,
medical units and transport, and personnel using the distinctive emblems of the
Geneva conventions in conformity with international law;

(ili) intentionally directing attacks against personnel, installations,
material, units or vehicles involved in a humanitarian assistance or peacekeeping
mission in accordance with the Charter of the United Nations, as long as they are
entitled to the protection given to civilians or civilian objects under the law of
armed conflict;

(iv) intentionally directing attacks against buildings dedicated to
religion, education, art, science or charitable purposes, historic monuments,
hospitals and places where the sick and wounded are collected, provided they are
not military objectives;

(v) pillaging a town or place, even when taken by assault;

(vi) committing rape, sexual slavery, enforced prostitution, forced
pregnancy, as defined in Article 7, paragraph 2, enforced sterilization, and any
other form of sexual violence also constituting a serious violation of Article 3
common to the four Geneva Conventions;

(vii) conscripting or enlisting children under the age of fifteen years into
armed forces or groups using them to participate actively in hostilities;

(viii)ordering the displacement of the civilian population for reasons
related to the conflict, unless the security of the civilians involved or imperative
military reasons so demand;

(ix) killing or wounding treacherously a combatant adversary;

(x) declaring that no quarter will be given;

(xi) subjecting persons who are in the power of another party to the
conflict to physical mutilation or to medical or scientific experiments of any kind
which are neither justified by the medical, dental or hospital treatment of the

20



M. Cherif Bassiouni

person concerned nor carried out in his interest, and which cause death to or
seriously endanger the health of such person or persons;

(xii) destroying or seizing the property of an adversary unless such
destruction or seizure be imperatively demanded by the necessities of the
conflict;

(f) Paragraph 2(e) applies to armed conflicts not of an international character
and thus does not apply to situations of internal disturbances and tensions, such
as riots, isolated and sporadic acts of violence or other acts of a similar nature. It
applies to armed conflicts that take place in a territory of a State when there is
protracted armed conflict between governmental authorities and organized
armed groups or between such groups.

The structure of the foregoing formulation of “war crimes” is thus divided
into four parts, reflecting the different sources of applicable law, conventional
and customary, and the two relevant contexts, of international and
non-international conflicts. Regrettably, these distinctions were maintained
even though the overlaps are glaringly evident. Suffice it to compare subpara-
graphs 2(b) and 2(e) which incorporate what the drafters believed to be cus-
tomary law, even though it also clearly reflects existing conventional law, to
wit, Protocol II.13¢ The ICC missed the opportunity to eliminate these distinc-
tions and to focus on the protected persons and protected targets irrespective
of the conflicts’ context. But, then, the ICC was an exercise in political feasibil-
ity, not progressive codification. From this perspective, it must be said that the
definition of “war crimes” is as good as can be achieved at the present time, tak-
ing into account the diversity of concerns and interests.!35

Opverlapping Prohibitions: Genocide, Crimes Against Humanity
and War Crimes

The crimes of genocide, crimes against humanity, and war crimes are con-
tained in the Statute of the ICTY, ICTR and ICC. As discussed above, the def-
inition and elements of these crimes differ slightly in the three statutes.

It is important to understand that in the common law’s approach, an ac-
cused’s conduct can be the basis of multiple criminal charges, all of which may’
be presented to the court and, of course, to the jury, simultaneously, even
though some of the charges may have different legal elements. The reason is
that the trier of fact, expected to be the jury, is free to determine whether the
facts, as presented and proven, satisfy the elements of any or all of the crimes
charged on the basis of the judges instructions on the law. This approach
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eliminates the need for the Prosecutor to make an outcome-determinative de-
cision at the charging stage of the criminal proceedings as to what crime or
crimes to charge, thus leaving the Prosecutor with some leeway that may at
times permit what is commonly referred to as the “shotgun approach.”136 The
Romanist/Civilist/Germanic-influenced systems are positivistic systems,
whereby a Prosecutor must charge the crime that the law requires based on the
facts of the case. The Prosecutor does not have the leeway of presenting alter-
native charges that differ as to their elements unless they are what is considered
to be “lesser included crimes.” Even so, the Prosecutor is bound by law to
charge and press for the crime which the law presupposes applies best to the
facts.

The common law’s pragmatic approach which gives the Prosecutor some
leeway in presenting multiple charges for the same conduct, even though they
may differ as to their elements, in effect transfers the problem of specificity of
charges and outcomes to the stage of sentencing. Thus, the issue is no longer a
technical legal issue of deciding specifically on the legally appropriate crime to
charge, as opposed to multiple charges that may apply to the conduct in ques-
tion, but whether the penalty shall be a single penalty, multiple penalties run-
ning concurrently, or multiple penalties running consecutively. 137

The Romanist/Civilist/Germanic systems are more positivistic than the
common law that relies on customary law more than on codified law. Conse-
quently, they are more rigid in their approaches, and they require, in the event
that a given conduct can give rise to different criminal charges, that the Prose-
cutor make such an election at the stage of the formal charges. Therefore, a
person must be charged with a specific crime and not with alternative crimes or
different crimes requiring different elements depending on how, in the case of
the common law, a jury may determine which facts satisfy what crime. Neverthe-
less, the Romanist/Civilist/Germanic-influenced legal systems recognize two
eventualities of overlap. The first is the concours idéal d’infraction, which is
when the legislation promulgates multiple crimes that have the same legal ele-
ments. This is essentially the case with respect to certain aspects of the crimes of
genocide, crimes against humanity, and war crimes, as defined in the ICC'’s Ar-
ticles 6, 7, and 8, and as developed in the “elements of crimes” adopted by the
Preparatory Commission at its Fifth Session of June 30, 2000.138 The second
eventuality arises whenever a given criminal conduct is sufficient to satisfy the
elements of more than one crime. That too is the case with respect to the ICC’s
three crimes. The distinction between the two approaches is that the first deals
with an overlap of the law and the second deals with a factual situation that
may satisfy the required legal elements of more than one provision of the law.
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To the common law jurist this Romanist/Civilist/Germanic conception of
overlap may appear highly doctrinal. Instead, it is simply the result of a positiv-
ist legal approach which relies on codification and on the strict interpretation
of the law by the judge without the existence of a jury.13 These legal systems
require that in the case where the same facts can be the basis of a conviction for
more than one crime, or, in the case of the concours idéal d’infraction, that the
conviction be only for that specific crimes which the court ultimately finds
have been committed and where that is factually impossible, then the Court is
to decide whether the more serious or less serious of the crimes is to apply, de-
pending upon the social interest protected. This approach essentially means
that there will be only one sentence for the crime, which can of course be sub-
ject to mitigation or aggravation.

In the three crimes in question, if all else is equal, the distinguishing factor is
the nature of the protected interests, or what is called in the French legal sys-
tem and others in the Romanist/Civilist tradition, le bien social protégé.140 Thus,
in genocide the protected social interest is the racial, ethnic, religious, or na-
tional group, irrespective of the degree to which the plan was carried out or ac-
complished to “eliminate that group in whole or in part.” Whereas the
protected social interest in crimes against humanity is the combination of a
“widespread or systematic” harm committed against “any civilian population”
in pursuit of a State “policy” or the policy of a non-State-actor. The policy ele-
ment in crimes against humanity is the international jurisdictional element
that distinguishes between large scale crimes which, even though committed
by State agents, remain part of domestic criminal jurisdiction and the category
of an international crime called crimes against humanity. Furthermore, the

_distinguishing legal element between genocide and crimes against humanity is
the requirement of a specific intent in genocide which is the “intent to elimi-
nate in all or in part,” while crimes against humanity do not necessarily require
specific intent as to the ultimate goal pursued, carried out or executed in pursu-
ance of the policy manifested by the “widespread or systematic” commission of
certain described acts against any “civilian population.” Thus, general intent is
sufficient for crimes against humanity.

War crimes do not require a policy, either by a State or non-State-actor; they
also do not necessarily require specific intent. Most war crimes require knowl-
edge as the requisite mental element, while, in some cases, recklessness might
suffice. War crimes is a category of international crimes that prohibit harm
from being perpetrated on certain protected persons and targets against whom
harmful conduct will expose the perpetrator to individual criminal responsibil-
ity. Furthermore, what distinguishes war crimes from the other two crimes of
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genocide and crimes against humanity are three legal elements:14! (a) the pro-
hibited conduct occurred in the context of an armed conflict whether interna-
tional or non-international; (b) by a combatant; and (c) against another
combatant, a member of the civilian population, a protected person, or against
a protected target. Both customary and convention law of armed conflict de-
fine the legal context, the persons to whom the prohibitions apply and the per-
sons and circumstances under which the protections apply. That body of law
also provides for factual and legal defenses.

The overlap in legal norms also extends beyond these three crimes. It in-
cludes, for example, the commission of torture and the placing of persons under
slavery and slave-related conditions. Torture!4? and slavery and slave-related
practices!43 are the subject of specialized international criminal law conven-
tions, but their underlying conduct is also included in the three crimes which
are within the jurisdiction. Torture may indeed be a classic example where
commission of torture can be the basis of a criminal charge for: (1) the viola-
tion of the Torture Convention;144 (2) a war crime, if conducted by a combat-
ant in time of conflict against, for example, a prisoner of war; (3) a crime
against humanity, if torture is used in a widespread and systematic way by State
agents; and (4) genocide, if torture is used as an international means of destroy-
ing a given group in whole or in part.

Regrettably, the ICC Statute did not take into consideration the problems
of overlap between the three crimes contained in Articles 6, 7,and § and . . . for
the Elements of Crimes.!45 For the ICC however, the problem extends beyond
what the Prosecutor should charge and what judges should find as the appro-
priate crime committed when the provisions of the law are overlapping or when
the facts appear to be sufficient to satisfy the elements of more than one of
these crimes. The ICC Statute also failed to take the problems discussed above
into account with respect to the penalties.}4¢ The Preparatory Commission
also failed to take the opportunity in working on rules of procedure and evi-
dence to deal with the questions of concurrent and consecutive sentencing.
Furthermore, the ICC Statute contains a provision in Article 20 on ne bis in
idem.147 Thus the problem of overlap will also reach the Court not only by
means of what is an appropriate charge and what the judges should appropri-
ately convict on, and what penalty to mete out, but also on how the Court, and
for that matter how the Prosecutor, will determine whether a given criminal
conviction by a national court will be deemed a bar to another prosecution be-
fore the ICC and whether a given conviction by the ICC will bar prosecution
before the ICC or before national courts for another crime which may be based
on substantially the same facts.
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It is therefore expected that the ICTY, ICTR, and ICC will have to struggle
with these problems and hopefully arrive at a conclusion which will provide
certainty of the law and predictability of outcomes.

The ICTY

The ICTY confronted that issue in the case of Prosecutor v. Kupreskié, et
al.}8 In that judgment, the trial chamber posited the problem as follows:

(i) Relationship between the various Offences Charged in the Indictment

696. Having set out the general principles of criminal law governing
multiple offences in international law, the Trial Chamber will now
apply these principles to the relations between the various substantive
provisions of the Statute relied upon by the parties in the instant case.

697. Unlike provisions of national criminal codes or, in common-law
countries, rules of criminal law crystallised in the relevant case-law or
found in statutory enactments, each Article of the Statute does not
confine itself to indicating a single category of well-defined acts such as
murder, voluntary or involuntary manslaughter, theft, etc. Instead the
Articles embrace broad clusters of offences sharing certain general legal
ingredients. It follows that, for instance, a crime against humanity may
consist of such diverse acts as the systematic extermination of civilians
with poison gas or the widespread persecution of a group on racial
grounds. Similarly, a war crime may for instance consist in the summary
execution of a prisoner of war or the carpet bombing of a town.

698. In addition, under the Statute of the International Tribunal,
some provisions have such a broad scope that they may overlap. True,
some acts may only be characterised as war crimes (Article 3): e.g., the
use of prohibited weapons against enemy combatants, attacking
undefended towns, etc. Other acts or transactions may only be defined
as crimes against humanity (Article 5): e.g., persecution of civilians,
whatever their nationality, on racial, religious or political grounds.
However, other acts, depending upon certain circumstances, may
either be characterised as war crimes or both as war crimes and crimes
against humanity. For instance, murder, torture or rape of enemy
civilians normally constitute war crimes; however, if these acts are part
of a widespread or systematic practice, they may also be defined as
crimes against humanity. Plainly, Articles 3 and 5 have a different
scope, which, however, may sometimes coincide or overlap.
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699. In order to apply the principles on cumulation of offences set out
above specific offences rather than diverse sets of crimes must be
considered. The Trial Chamber will therefore analyse the relationship
between the single offences with which the accused are charged, such
as murder as a war crime, murder as a crime against humanity, etc.

1. Relationship Between “Murder” under Article 3 (War
Crimes) and “Murder” under Article 5(a) (Crimes Against
Humanicy)

700. Following the principles set out above, the relevant question here
is whether murder as a war crime requires proof of facts which murder as
a crime against humanity does not require, and wvice versa (the
Blockburger test). Another relevant question is whether the prohibition
of murder as a war crime protects different values from those
safeguarded by the prohibition of murder as a crime against humanity.

701. With regard to the former question, while murder as a crime
against humanity requires proof of elements that murder as a war crime
does not require (the offence must be part of a systematic or widespread
attack on the civilian population), this is not reciprocated. As a result,
the Blockburger test is not fulfilled, or in other words the two offences
are not in a relationship of reciprocal speciality. The prohibition of
murder as a crime against humanity is lex specialis in relation to the
prohibition of murder as a war crime [footnote 958).149

702. In addressing the latter question, it can generally be said that the
substantive provisions of the Statute pursue the same general objective
{deterring serious breaches of humanitarian law and, if these breaches
are committed, punishing those responsible for them). In addition,
they protect the same general values in that they are designed to ensure
respect for human dignity. Admittedly, within this common general
framework, Articles 3 and 5 may pursue some specific aims and protect
certain specific values. Thus, for instance, the prohibition of war crimes
aims at ensuring a minimum of humanitarian concern between
belligerents as well as maintaining a distinction between combatants’
behaviour toward enemy combatants and persons not participating in
hostilities. The prohibition of crimes against humanity, on the other
hand, is more focused on discouraging attacks on the civilian
population and the persecution of identifiable groups of civilians.

703. However, as under Article 5 of the Statute crimes against
humanity fall within the Tribunal’s jurisdiction only when committed
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in armed conflict, the difference between the values protected by
Atrticle 3 and Article 5 would seem to be inconsequential.

704. As explained above, the validity of the criterion based on the
difference in values protected is disputable if it is not also supported by
reciprocal speciality between the two offences. It follows that, given
also the marginal difference in values protected, the Trial Chamber
may convict the Accused in violating the prohibition of murder as a
crime against humanity only if it finds that the requirements of murder
under both Article 3 and under Article 5 are proved.

2. Relationship Between “Persecution” under Article 5(h)
(Crimes Against Humanity) and “Murder” under Article 5(a)
(Crimes Against Humanity)

705. On the grounds set out above, the Trial Chamber agrees with the
Prosecutor that “persecution” may comprise not only murder carried
out with a discriminatory intent but also crimes other than murder.
Count 1 of the indictment, which charges persecution, refers not only
to killing, but also to “the comprehensive destruction of Bosnian
Muslim homes and property” (para. 21(b)) and “the organised
detention and expulsion of the Bosnian Muslims from Ahmiéi-Dantici
and its environs” (para. 21{c)); in short, what in non-legal terms is
commonly referred to as “ethnic cleansing”. There are clearly
additional elements here beyond murder.

706. As for the relations between murder as a crime against humanity
and persecution as a crime against humanity, it should be noted that
persecution requires a discriminatory element which murder, albeit as a
crime against humanity, does not. The Trial Chamber is of the view
therefore that there is reciprocal speciality between these crimes;
indeed, both may have unique elements. An accused may be guilty of
persecution for destroying the homes of persons belonging to another
ethnic group and expelling the occupants, without however being
found guilty of any acts of killing. The destruction of homes and the
expulsion of persons, if carried out with a discriminatory intent, may in
and of themselves be sufficient to constitute persecution. Equally, an
accused may commit a non-discriminatory murder as part of a
widespread attack on a civilian population which, because it is
non-discriminatory, fails to satisfy the definition of persecution. These,
then, are two separate offences, which may be equally charged.
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707. If an accused is found guilty of persecution, inter alia because of
the commission of murders, it seems that he should be found guilty of
persecution only, and not of murder and persecution, because in that
case the Blockburger test is not met: murder is in that case already
encompassed within persecution as a form of aggravated murder, and it
does not possess any elements which the persecutory murders do not.
Hence, in that case, murder may be seen as either falling under lex
generalis or as a lesser included offence, and a conviction should not
ensue when there is already a conviction under lex specialis or for the
more serious office, i.e. persecutory murder.

708. Things however are different when a person is charged both with
murder as a crime against humanity and with persecution (including
murder) as a crime against humanity. In this case the same acts of
murder may be material to both crimes. This is so if it is proved that (i)
murder as a form of persecution meets both the requirement of
discriminatory intent and that of the widespread or systematic practice
of persecution, and (ii) murder as a crime against humanity fulfils the
requirement for the wilful taking of life of innocent civilians and that of
a widespread or systematic practice of murder of civilians. If these
requirements are met, we are clearly faced with a case of reciprocal
speciality or in other words the requirements of the Blockburger test are
fulfilled. Consequently, murder will constitute an offence under both
provisions of the Statute (Article 5(h) and (a)).

709. Let us now consider whether the prohibition of persecution as a
crime against humanity protects different values from those
safeguarded by the prohibition of murder as a crime against humanity.
It is clear that the criminalisation of murder and persecution may serve
different values. The prohibition of murder aims at protecting innocent
civilians from being obliterated on a large scale. More generally, it
intends to safeguard human life in terms of armed conflicts. On the
other hand, the ban on persecution intends to safeguard civilians from
severe forms of discrimination. This ban is designed to reaffirm and
impose respect for the principle of equality between groups and human
beings.

710. This test then bears out and corroborates the result achieved by
using the other test. Under the conditions described above, the test
based on protection of values leads to the conclusion that the same act or
transaction (murder) may infringe two different provisions of Article 5
of the Statute.
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3. Relationship Between “Inhumane Acts” under Article 5(i)
(Crimes Against Humanity) and “Cruel Treatment” under
Atrticle 3 (War Crimes)

711. These two crimes are clearly presented as alternatives in the
Indictment and should be considered as such. Except for the element
of widespread or systematic practice required for crimes against
humanity, each of them does not require proof of elements not required
by the other. In other words, it is clear that every time an inhumane act
under Article 5(i) is committed, ipso facto cruel treatment under Article
3 is inflicted. The reverse is however not true: cruel treatment under
Article 3 may not be covered by Article 5(i) if the element of
widespread or systematic practice is missing. Thus if the evidence
proves the commission of the facts in question, a conviction should only
be recorded for one of these two offences: inhumane acts, if the
background conditions for crimes against humanity are satisfied, and if
they are not, cruel treatment as a war crime. Given this, it is not strictly
necessary to consider the “different values test”, since the Blockburger
test is ultimately dispositive of the issue.

4. Relationship Between the Charges for Inhumane Acts (or
Cruel Treatment) and the Charges for Murder

712. A brief word here should be said about the relationship between
charges for inhumane acts/cruel treatment and murder. In Counts 2-9,
for example, the accused are charged with the murder of the Ahmici
family, and in Counts 10-11 for inhumane acts/cruel treatment of
Witness KL by murdering his family before his eyes. These are clearly
separate offences. Not only are the elements different, but the victims
are even different. Witness KL’s family are the victims of the murder
counts, while KL himself is the victim of the inhumane acts/cruel
treatment counts.

(ii) The Sentence to be Imposed in the Event of More Than One
Conviction for A Single Action

713. The question remains as to how a double conviction for a single
action shall be reflected in sentencing. Both parties seem to agree that
a defendant should not suffer two distinct penalties, to be served
consecutively, for the same transaction. However, the Trial Chamber
is under a duty to apply the provisions of the Statute and customary
international law. Article 24(1) of the Statute provides that:
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The penalty imposed by the Trial Chamber shall be limited to
imprisonment. In determining the term of imprisonment, the Trial
Chamber shall have recourse to the general practice regarding
prison sentences in the coutts of the former Yugoslavia.

714. Pursuant to Article 48 of the former SFRY Criminal Code, which
is still applied in the successor States of the SFRY, if the accused has
committed several criminal offences by one action, the court shall first
assess the punishment for each criminal offence and then proceed with
the determination of the principal punishment. In the case of
imprisonment, the court shall impose one punishment consisting of an
aggravation of the most severe punishment assessed, but the aggravated
punishment may not be as high as the total of all incurred punishments
[footnote 959].1%0

715. The 1997 Criminal Code of the Republic of Croatia contains
similar rules on sentencing in the case of multiple offences committed
by one action [footnote 960].15 I Outside the former Yugoslavia, the
Italian Criminal Code includes a similar rule [footnote 961].12

716. As was held by the Trial Chamber in the Tadic case, “[t]he
practice of courts in the former Yugoslavia does not delimit the sources
upon which the Trial Chamber may rely in reaching its determination
of the appropriate sentence for a convicted person” [footnote 962.1%3
In numerous legal systems, the penalty imposed in case of multiple
convictions for offences committed by one action is limited to the
punishment provided for the most serious offence. An instance of this
approach is represented by Article 52(2) of the German Penal Code
[footnote 963).15%

718. The following proposition commends itself as sound. If under the
principles set out above a Trial Chamber finds that by a single act or
omission the accused has perpetrated two offences under two distinct
provisions of the Statute, and that the offences contain elements
uniquely required by each provision, the Trial Chamber shall find the
accused guilty on two separate counts. In that case the sentences
consequent upon the convictions for the same act shall be served
concurrently, but the Trial Chamber may [increase] the sentence for
the more serious offence if it considers that the less serious offence
committed by the same conduct significantly adds to the heinous
nature of the prevailing offence, for instance because the less serious
offence is.characterised by distinct, highly reprehensible elements of its
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own (e.g. the use of poisonous weapons in conjunction with the more
serious crime of genocide).

719. On the other hand, if a Trial Chamber finds under the principles
set out above that by a single act or omission the accused has not
perpetrated two offences under two distinct provisions of the Statute
but only one offence, then the Trial Chamber will have to decide on the
appropriate conviction for that offence only. For example, if the more
specialised offence, e.g. genocide in the form of murder, is made out on
the evidence beyond a reasonable doubt, then a conviction should be
recorded for that offence and not for the offence of murder as a war
crime. In that case only one conviction will be recorded and only one
sentence will be imposed.

The ICTR

The ICTR also faced that question in Prosecutor v. Akeyusu.13> In that
case, the trial chamber took a different approach from that of the ICTY trial
chamber in the Kupreskié case referred to above. Thus the difference may
well be due to the fact that the ICTR Trial Chamber was more influenced by
French Civilist legal concepts while the ICTY took another approach, which
happened to be akin to a common law pragmatic approach. In the Kupreskié
case, the ICTY relied on the Yugoslavian criminal law, while in the Akeyusu
case, the ICTR relied on the criminal law of Rwanda, which originally derived
from Belgian law, influenced by French law. Yugoslavian criminal law is also
influenced by French law, though as well by certain so-called socialist con-
ceptions of criminal law which had developed during the prior regime. The
Akeyusu case posed the problem in terms of what French criminal law doc-
trine refers to as concours idéal d'infractions.156 The issue was addressed as
follows:

196. 6. THE LAW: 6.1 Cumulative Charges

199. The question which arises at this stage is whether, if the Chamber
is convinced beyond a reasonable doubt that a given factual allegation
set out in the Indictment has been established, it may find the accused
guilty of all of the crimes charged in relation to those facts or only one.
The reason for posing this question is that it might be argued that the
accumulation of criminal charges offends against the principle of
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double jeopardy or a substantive non bis in idem principle in criminal
law. Thus an accused who is found guilty of both genocide and crimes
against humanity in relation to the same set of facts may argue that he
has been twice judged for the same offence, which is generally
considered impermissible in criminal law.

[paragraph omitted]

201. The Chamber notes that this question has been posed, and
answered, by the Trial Chamber of the ICTY in the first case before that
Tribunal, The Prosecutor v. Dusko Tadié. Trial Chamber II, confronted
with this issue, stated:

202. “In any event, since this is a matter that will only be relevant
insofar as it might affect penalty cannot be made to depend upon
whether offences arising from the same conduct are alleged
cumulatively or in the alternative. What is to be punished by penalty is
proven criminal conduct and that will not depend upon technicalities
of pleading.” (Prosecutor v. Tadig, Decision on Defence Motion on Form
of the Indictment at p. 10 (No. IT-94-1—T, T.Ch.IL, 14 Nov, 1995).

203. In that case, when the matter reached the sentencing stage, the
Trial Chamber dealt with the matter of cumulative criminal charges by
imposing concurrent sentences for each cumulative charge. Thus, for
example, in relation to one particular beating, the accused received 7
years’ imprisonment for the beating as a crime against humanity, and a
6 year concurrent sentence for the same beating as a violation of the
laws or customs of war.

[paragraph omitted]

205. The Chamber takes due note of the practice of the ICTY. This
practice was also followed in the Barbie case, where the French Cour de
Cassation held that a single event could be qualified both as a crime
against humanity and as a war crime.

[paragraph omitted]

207. Itis clear that the practice of concurrent sentencing ensures that
the accused is not twice punished for the same acts. Notwithstanding
this absence of prejudice to the accused, it is still necessary to justify the
prosecutorial practice of accumulating criminal charges.
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[paragraph omitted]

209. The Chamber notes that in Civil Law systems, including that of
Rwanda, there exists a principle known as concours ideal d'infractions
which permits multiple convictions for the same act under ceratin
circumstances. Rwandan law allows multiple convictions in the
following circumstances:

210. Code pénal du Rwanda: Chapitre VI—Du concours
d’infractions:

Article 92.- 1l y a concours d’infractions lorsque plusieurs infractions
ont été commises par le méme auteur sans qu’une condamnation soit
intervenue entre ces infractions.

Article 93.- Il y concours idéal:

1° lorsque le fait unique au point de vue matériel est susceptible de
plusieurs qualifications;

2° lorsque Paction comprend des faits qui, constituant des
infractions distinctes, sont unis entre eux comme procédant d'une
intention délictueuse unique ou comme étant les uns des
circonstances aggravantes des autres.

Seront seules prononcées dans le premier cas les peines déterminées
par la qualification la plus sévére, dans le second cas les peines
prévues pour la répression de I'infraction la plus grave, mais dont le
maximum pourra étre alors élevé de moitié.

211. On the basis of national and international law and jurisprudence,
the Chamber concludes that it is acceptable to convict the accused of
two offences in relation to the same set of facts in the following
circumstances: (1) where the offences have different elements; or
(2) where the provisions creating the offences protect different
interests; or (3) where it is necessary to record a conviction for both
offences in order fully to describe what the accused did. However,
the Chamber finds that it is not justifiable to convict an accused of
two offences in relation to the same set of facts where (a) one offence
is a lesser included offence of the other, for example, murder and
grievous bodily harm, robbery and theft, or rape and indecent assault;
or (b) where one offence charges accomplice liability and the other
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offence charges liability as a principal, e.g. genocide and complicity in
genocide.

[paragraph omitted]

213. Having regard to its Statute, the Chamber believes that the
offences under the Statute—genocide, crimes against humanity, and
violations of article 3 common to the Geneva Conventions and of
Additional Protocol II—have different elements and, moreover, are
intended to protect different interests. The crime of genocide exists to
protect certain groups from extermination or attempted extermination.
The concept of crimes against humanity exists to protect civilian
populations from persecution. The idea of violations of article 3
common to the Geneva Conventions and of Additional Protocol Il is to
protect non-combatants from war crimes in civil war. These crimes in
relation to the same set purposes and are, therefore, never co-extensive.
Thus it is legitimate to charge these crimes in relation to the same set of
facts. It may, additionally, depending on the case, be necessary to
record a conviction for more than one of these offences in order to
reflect what crimes an accused committed. If, for example, a general
ordered that all prisoners of war belonging to a particular ethnic group
should be killed, with the intent thereby to eliminate the group, this
would be both genocide and a violation of common article 3, although
not necessarily a crime against humanity. Convictions for genocide and
violations of common article 3 would accurately reflect the accused
general’s course of conduct.

fparagraph omitted]

215. Conversely, the Chamber does not consider that any of the
genocide, crimes against humanity, and violations of article 3 common
to the Geneva Conventions and of Additional Protocol II are lesser
included forms of each other. The ICTR Statute does not establish a
hierarchy of norms, but rather all three offenses are presented on an
equal footing. While genocide may be considered the gravest crime,
there is no justification in the Statute for finding that crimes against
humanity or violations of common article 3 and Additional Protocol II
are in all circumstances alternative charges to genocide and thus lesser
include offences. As stated, and it is a related point, these offences have
different constituent elements. Again, this consideration renders
multiple convictions for these offences in relation to the same set of
facts permissible.
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The ICC

The Statute did not take into account the various issues raised by the over-
lap between these three crimes. This is evident in the absence of any reference
to that question in connection to the definition of crimes as well as in connec-
tion with the Elements developed by the Preparatory Commission.!57 The
problem of overlap has been particularly aggravated by the elements of crime
which seem, in so many cases, to be identical particularly with respect to the
material conduct of the perpetrator (such as that of killing or torturing). It
should be noted that the Statute does not contain a provision on the material
element of the crime which is a significant omission. This was due to the fact
that the delegates did not seem to be able to agree on the distinctions between
commission and omission.!3 A distinguishing feature as to these three crimes,
particularly when the material conduct is identical, is the mental element. Ar-
ticle 30 on the mental element in the Statute lacks sufficient clarity to allow for
the subtle distinctions that would be required. It appears that the Elements
sought to partially remedy the situation by adding throughout the different de-
scriptive elements such words as “intended,” “aware of,” and “knew or should
have known of the conduct.”!5? In the opinion of this writer, the drafting of the
Elements produces further confusion with respect to the problem of overlap
(not to speak of other problems they are likely to create when the Court will
seek to apply them).

Articles 77 to 79 deal with penalties, but these articles do not address the is-
sues that arise out of a conviction for multiple crimes arising out of the same
conduct.160 Thus the problem of overlap which could have been resolved in
the sentencing was not addressed in the Statute. Thus it is theoretically possi-
ble not only to have the same conduct give rise to a conviction for more than
one crime, but for this conviction to give rise to multiple penalties. One can as-
sume that the judges will have the good sense of at least having the sentences
run concurrently as opposed to consecutively, but it would have surely been
better if the Statute would have provided for it.

Lastly, these overlaps raise a series of questions with respect to ne bis in
idem.161 If a given conduct can be the basis of multiple convictions because of
overlap of three crimes, what legal criteria should be relied upon by the ICC to
determine whether a conviction in a national legal system falls within_ the
meaning of ne bis in idem. The converse is also true with respect to States parties
who are required to recognize ICC judgements and not to prosecute the same
person for the crime for which that person was previously prosecuted before

the ICC.
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One would have hoped that the Statute and the Elements would have re-
solved these issues. Instead, they have simply avoided them entirely.

ot only are there overlaps in some applications of the sources of law
relevant to war crimes, crimes against humanity, and genocide, there
also are gaps and ambiguities in their content and scope. So far, however, there
is no political will to close the gaps and eliminate the ambiguities. Thus, it is
necessary to examine these sources of law separately in order to establish which
source applies to which context and then to determine whether the legal ele-
ments contained in the applicable sources apply to the facts.162
Some 188 States have so far embodied “war crimes” in their military codes.
This is a requirement of the Geneva Conventions and therefore every State
party must domesticate their provisions and criminalize “grave breaches” viola-
tions. However, prosecutions for “war crimes” or “grave breaches” or an equiv-
alent term (such as violations of the military code) have, with the exception of
the prosecutions arising out of World War 11,163 been few and far between.
Since 1949, Germany has prosecuted an estimated 60,000 cases mostly in the
categories of genocide and war crimes, but the United States, in relation to the
Vietnam War, prosecuted only two cases for war crimes—the Calley!®* and
Medina!65 cases. It is noteworthy, too, that the only case brought against one of
the World War II Allies for war crimes, by Japanese citizens for the use by the
United States of atomic weapons against Japan, which killed and injured an es-
timated 225,000 innocent civilians, 166 was dismissed by the Supreme Court of
Japan on technical jurisdictional grounds.167
With respect to “crimes against humanity,” Canada, France, and Israel have
been the only countries to have carried out prosecutions. In Israel, the
Eichmann!68 and Demjanjuk!6? cases were carried out, both for crimes not com-
mitted in the territory of the prosecuting State. Demjanjuk was acquitted be-
cause he turned out to be the wrong person. In France, prosecutions have
occurred for Barbie, 170 Touvier,17! and Papon.172 In 1989, Canada prosecuted
the first case under a 1987 statute that permits retrospective application of in-
ternational law.173 This writer served as Canada’s chief legal expert in testify-
ing on what constituted “crimes against humanity” before 1945. Regina
resulted in the acquittal of Hungarian Gendarmerie Captain Finta on the facts
but the judgment recognized the existence of “crimes against humanity” under
international law before 1945. Prosecutions before the ICTY and ICTR have
included “war crimes,” “crimes against humanity,” and “genocide,” but when
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the opportunity arose to prosecute Pol Pot for such crimes in Cambodia, it was
not seized.174

Many of the specific acts deemed criminal are contained within the defini-
tions of “war crimes,” “crimes against humanity,” and “genocide.” That is
where the overlap exists. Thus, legal questions arise as to when the same acts
constitute one or the other of these three crimes. At this point, a jurist must ex-
amine the other legal elements required in the sources of law applicable to
these three categories of crime. The “grave breaches” of the 1949 Geneva con-
ventions!? and Protocol I176 are the clearest enunciation of what the elements
of “war crimes” are, but that is because they apply to the context of conflicts of
an international character. This is not quite the case with respect to common
Article 3 of the 1949 Geneva conventions!?? and Protocol II,178 which apply to
conflicts of a non-international character, but with the exclusion in Protocol II
of conflicts between internal dissident groups. Still, the gap between normative
proscriptions applicable to the two contexts of conflicts exists, as does the over-
lap between these violations. The overlaps essentially are aimed at individual
deviant conduct, the same type of criminal conduct that falls also within the
scope of crimes against humanity and genocide, since the latter two crimes ap-
ply to all contexts of armed conflicts as well as to other non-armed conflicts
contexts and to tyrannical regime victimization. Clearly, such a situation need
not exist since it would be easy to articulate the elements of each of these three
categories of crimes clearly, in a way that prevents these unnecessary overlaps
and gaps. So far, however, the political will to do so is nonexistent.

Because there is a connection between the rigors of evidentiary require-
ments to prove “war crimes,” “crimes against humanity,” and “genocide,” and
access to that evidence, the major governments who have the capacity to ob-
tain such evidence remain in control of its use, and thereby in control of any
eventual prosecution. This leaves such governments with the option to barter
the pursuit of justice in exchange for political settlements.1? An examination
of what happened in all types of post-World War II conflicts clearly indicates
that the pursuit of justice has been almost always bartered away for the pursuit
of political settlements. 180 Consequently, the pursuit of justice has become part
of the toolbox of political settlement negotiations.!8! This is true for all three
major crimes, essentially because they are committed by armies, police, and
paramilitary groups which act pursuant to orders from the State’s highest au-
thorities. The need for an integrated codification of these three categories of
crimes is self-evident. But when that opportunity arose in connection with the
establishment of a permanent international criminal court, it was carefully
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avoided for lack of political will by many governments, including the major
powers.

The road ahead is arduous and the same hurdles that have long existed con-
tinue to bar the way for the effective protection of the victims of these three
major crimes. The voices of millions of victims since World War I continue to
cry out, unheard by the politicians of this world, and the sway of conscience
represented by civil society is insufficient to overcome the steadfastness of real-
politik. To recall the words of a popular ballad of the sixties: “When will they
ever learn.”

Impunity for international crimes, and systematic and widespread violations
of fundamental human rights, is a betrayal of our human solidarity with the vic-
tims of conflicts to whom we owe a duty of justice, remembrance, and redress.
To remember and to bring perpetrators to justice is a duty we owe also to our
own humanity and to the prevention of future victimization.!82 To paraphrase
George Santayana, if we cannot learn from the lessons of the past and stop the
practice of impunity, we are condemned to repeat the same mistakes and to suf-
fer their consequences. The reason for our commitment to this goal can be
found in the eloquent words of John Donne:

No man is an island, entire of itself;

every man is a piece of the continent, a part of the main . . .

Any man’s death diminishes me because I am involved in mankind, and
therefore never send to know for whom the bell tolls;

it tolls for thee . . . .183
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Fourth Conventions, respectively Articles 130 and 147.

110. One of the sources of international law as stated in Article 38 of the Statute of the
International Court of Justice. See Statute of the International Court of Justice, June 26, 1945,
59 Stat. 1055, UN.T.S. No. 993, art. 38.

111. See generally Meron, supra note 6.

112. See Bassiouni, sipra note 14. See also, e.g., sources cited supra note 14.

113. See Balint, supra note 14. See generally sources cited supra note 14 and accompanying
text.

114. These difficulties were evident in the work of the General Assembly’s Preparatory
Committee for the Establishment of an International Criminal Court on the Definition of War
Crimes. See Report of the Preparatory Committee on the Establishment of an Intemational Criminal
Court, UN. GAOR, 51st Sess., Supp. No. 22, U.N. Doc. A/51/22 (1996); Report of the Inter-Sessional
Meeting From 19 to 30 Jan. 1998 in Zutphen, The Netherlands, U.N. Doc. A/AC.249/1998/L.13,
(1998); Report of the Preparatory Committee on the Establishment of an International Criminal Court,
U.N. Doc. A/CONF.183/2/Add.1 (1998) [hereinafter PrepCom Committee]. See also the
Commentaries of Jordan Paust in 13 NOUVELLES ETUDES PENALES (M. Cherif Bassiouni ed.
1997) and 13bis NOUVELLES ETUDES PENALES (M. Cherif Bassiouni ed. 1998).

115. Prosecutor v. Dusko Tadi¢, (IT-94-1-T), reprinted in 36 I.L.M. 908. For a critical
appraisal, see George H. Aldrich, Jurisdiction of the International Criminal Tribunal for the Former
Yugoslavia, 90 AM. J. INT'L L. 64 (1996).

116. Meron, supra note 7, at 238.

117.1d.

118. Prosecutor v. Dusko Tadig, (IT-94-1-T), reprinted in 36 L.L.M. 908 (1997). See also, e.g.,
SCHARF, supra note 43.

119. 1986 ICJ Rep. 14. )

120. Meron, supra note 7, at 237. Professor Dinstein agrees that intervention by a foreign
State on behalf of the insurgents turns a civil war into an interstate war. Specifically, with regard
to Yugoslavia Meron writes:

The Tadiz trial chamber has already accepted thar, before the announced withdrawal
of JNA forces from the territory of Bosnia-Herzegovina, the conflict was an international
armed contflict. The facts of the situation and the rules of international humanitarian law
should determine whether the JNA continued to be involved after that date and during
the period pertinent to the indictments; if so, the international character of the conflict
would have remained unchanged. The provisions of the Fourth Geneva Convention on
termination of the application of the Convention, including Article 6, are relevant, not
the legal tests of imputability and state responsibility. Finally, the appeals chamber would
also be well-advised to abandon its adherence to the literal requirements of the definition
of protected persons and help adapt it to the principal challenges of contemporary
conflicts.

Meron, supra note 7, at 242.
121. See London Charter, supra note 25. For the proceedings before the IMT, see
International Military Tribunal sitting at Nuremberg, reported in TRIAL OF THE MAJOR WAR

49



The Normative Framework of International Humanitarian Law

CRIMINALS BEFORE THE INTERNATIONAL MILITARY TRIBUNAL (1949) (commonly known as
the “Blue Series”). For the subsequent proceedings of the IMT, see TRIALS OF WAR CRIMINALS
BEFORE THE NUREMBERG MILITARY TRIBUNALS UNDER CONTROL COUNCIL LAW No. 10
(1949) (commonly known as the “Green Series”).

122. See Special Proclamation Establishing an International Military Tribunal for the Far
East and Charter of the International Military Tribunal for the Far East, Jan. 19, 1946, T.I.A.S.
No. 1589, at 3, 4 Bevans 20 (IMTFE Proclamation), reprinted in 2 Weston, supra note 2, at
ILE.2. On the same day General MacArthur issued his proclamation, the Charter for the IMTFE
was adopted. Pursuant to a policy decision by the Far Eastern Commission, the Charter was later
amended by General Order No. 20, issued by MacArthur. See Charter for the International
Military Tribunal for the Far East, Apr. 29, 1946, T.I.A.S. No. 1589, at 11, (IMTFE Charter),
reprinted in 2 Weston, supra note 2, at II.E.2. See generally THE TOKYO WAR CRIMES TRIAL:
THE COMPLETE TRANSCRIPTS OF THE PROCEEDINGS OF THE INTERNATIONAL MILITARY
TRIBUNAL FOR THE FAR EAST IN TWENTY-TWO VOLUMES (R. John Pritchard & Sonia
Magbanua Zaide eds., 1981); THE TOKYO WAR CRIMES TRIAL: COMPREHENSIVE INDEX AND
GUIDE TO THE PROCEEDINGS OF THE INTERNATIONAL MILITARY TRIBUNAL FOR THE FAR
EAST IN FIVE VOLUMES (R. John Pritchard & Sonia Magbanua Zaide eds., 1981); YUKI
TANAKA, HIDDEN HORRORS: JAPANESE WAR CRIMES IN WORLD WAR II (1996).

123. See BASSIOUNI, supra note 8.

124. See PrepCom Committee, supra note 114.

125. Report of the Ad Hoc Committee on the Establishment of an International Criminal Court,
U.N. GAOR, 50th Sess., Supp. No. 22, U.N. Doc. A/50/22 (1995).

126. See PrepCom Committee, supra note 114.

127.1d.

128. Non-paper circulated at the December 1997 session of the Preparatory Committee for
the Establishment of an International Court, entitled Synopsis on War Crimes Relating to the
Informal Working Paper on War Crimes (A/AC.249/1997/WG.1/CRP.7}, Dec. 3, 1997.

129. ICC Statute, supra note 13, at art. 8, para. 2(a).

130. Id., para. 2(b).

131. Id., para 2(c).

132.1d.

133. Id., para 2(d).

134. The United States did not ratify either Protocol and wanted to avoid any references to
these Protocols, insisting that whatever norms were derived therefrom should be drafted as part
of customary law. In a sense, the United States’ position is defensible because the Protocols
essentially embody customary law and that too evidences the overlap between the two sources of
applicable law.

135. See von Hebel & Robinson, supra note 52.

136. That approach comes from the analogy to the use of a shotgun in hunting which spreads
pellets across a certain range and is thus more capable of having some of the pellets hit the target
than if the weapon was a rifle with a single bullet following a single projectory.

137. Itis beyond the scope of this paper to go into detail as to the different doctrines on what
constitutes a single or multiple criminal transactions or how sentences shall be meted out. See,
e.g., JOHN DECKER, 1 ILLINOIS CRIMINAL LAW: A SURVEY OF CRIMES AND DEFENSES § 1.19
(3rd ed. 2000).

138. Report of the Preparatory Commission of the Intemational Criminal Court, Finalized Draft of
the Elements of Crimes, U.N. Doc. PCNICC/2000/INF/3/Add.2 (30 June 2000) [hereinafter
Elements of Crimes].
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139. Except in cases where lay jurors sit along with professional judges in certain cases as
established in the applicable code of criminal procedure. The origin of such lay jury participation
in the French legal system is the cour d’Assizes.

140. See e.g., for the Italian system, Alfonso Stile, Il Bene Giuridico.

141. It should be noted that these legal elements also include facts. They are therefore a
cumulation of law and facts.

142. See Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment, U.N. G.A. Res. 39/46,Feb. 4, 1985, reprinted in 23 L.L.M. 1027 [Torture
Convention]. See also Daniel H. Derby, Torture, in 1 INTERNATIONAL CRIMINAL LAW, supra
note 5, at 705; HERMAN BURGERS & HANS DANELIUS, THE UNITED NATIONS CONVENTION
AGAINST TORTURE: A HANDBOOK ON THE CONVENTION AGAINST TORTURE AND OTHER
CRUEL, INHUMAN, OR DEGRADING TREATMENT OR PUNISHMENT (1988).

143. See M. Cherif Bassiouni, Enslavement, in 1 INTERNATIONAL CRIMINAL LAW, supra
note 5, at 663.

144. Torture Convention, supra note 142. .

145. See Elements of Crimes, supra note 138.

146. See ICC Statute, supra note 13, at Articles 77-80.

147. See id. at Article 20. The principle ne bis in idem prevents persons from being tried before
the Court twice for conduct that formed the basis of crimes for which the person had either been
convicted or acquitted by the Court [Article 20(1)]. Moreover, it prevents a national legal
system of a State party from prosecuting an individual for the same conduct that formed the basis
of a crime for which the person had previously been convicted or acquitted by the Court [Article
20(2)]. In addition, an individual, who has been either previously acquitted or convicted by a
national court for conduct that formed the basis of crimes under the Statute, may not be
prosecuted by the Court. [Article 20(3)]. However, a conviction or acquittal by a national
jurisdiction will not bar subsequent prosecution by the ICC if: (a) the purposes of the State
proceedings were to “shield the person concerned from criminal responsibility” [Article
20(3) (2)]; or (b) the domestic proceedings were not conducted independently or impartially
[Article 20(3) (b)].

Thus, ne bis in idem only prevents a second prosecution of an accused in two circumstances:
(1) when the first attempt was either made by the ICC, and the second effort is by either a State
party or the ICC; or (2) when the first attempt was by a national legal system (assuming that the
first prosecution was independent, impartial, and not for the purposes of shielding the accused
from criminal responsibility [Article 20(3)(a)-(b)]) and the second prosecution is by the Court.
The principle is plainly only applicable when the ICC is involved, and, as such, a conviction or
acquittal by one national legal system, while barring a second prosecution by the ICC, seemingly
does not then bar subsequent prosecution in another national jurisdiction.

148. IT-95-16-T Judgement of the Trial Chamber of 14 January 2000.

149, [Footnote 958 in original] This result is borne out by the Appeals Chamber in its
Decision on Jurisdiction: “Article 3 thus confers on the International Tribunal jurisdiction over
[any] serious offence against international humanitarian law not covered by Article 2, 4 or 5.
Article 3 is a fundamental provision laying down that any “serious violation of international
humanitarian law” must be prosecuted by the International Tribunal. In other words, Art. 3
functions as a residual clause designed to ensure that no serious violation of international
humanitarian law is taken away from the jurisdiction of the International Tribunal (emphasis
added)”. See Tadi¢, Appeals Chamber Decision on Jurisdigtion, 2 Oct. 1995, para. 91.

150. [Footnote 959 in original] The text of Art. 48 reads as follows:
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(1) If, by one or more acts, the perpetrator has committed more than one
criminal offence for which he is being tried simultaneously, the court shall first determine
the sentences for each offence and then impose a single sentence for all the offences.

(2) The single sentence shall be imposed according to the following rules:

i) if the death penalty was determined for one of the concurrent
criminal offences, only that sentence shall be imposed;

i} ifa sentence of twenty years imprisonment was determined for one
of the concurrent criminal offences, only that sentence shall be
imposed;

iii) if a sentence of up to three years imprisonment were determined
for all concurrent criminal offences, the single sentence may not
exceed eight years of imprisonment.

151. [Footnote 960 in original] See Art. 60 of the Croatian Penal Code of 1997.
152. [Footnote 961 in original] Art. 81 of the Codice Penale reads:

(1) Anyone who, by a single act or omission, violates different provisions of law or
commits more than one violation of the same provision of law, shall be punished with the
punishment which would be imposed for the most serious violation, increased up to no
more than three times that sentence. [. . .]

153. [Footnote 962 in original] Tadi¢, Sentencing Judgement, 14 July 1997, at para. 9.
154. [Footnote 963 in original] Art. 52 reads:
(1) If the same act violates several criminal statutes or violates the same
statute more than once, only one punishment may be imposed.
(2) If several criminal statutes have been violated, the punishment shall be
determined by the statute which provides the most severe kind of punishment. It may not
be any less severe than the other applicable statutes permit.
155. The Prosecutor v. Jean-Paul Akayesu (ICTR-96-4-T) (judgement), reprinted in 37 L.L.M.
1399 (1998); see also www.ictr.org/english/fjudgements/akeysu.html
156. That same concept exists in all Romanist/Civilist/Germanic-influenced legal systems.
157. See Elements of Crimes, supra note 138; The Diplomatic Conference provided in
Resolution F that a Preparatory Commission be established to inter alia develop the Elements of
Crimes in accordance with Article 9 of the ICC Statute. The Elements for war crimes contain
significant overlaps with those for genocide and crimes against humanity.
158. See M. Cherif Bassiouni, Negotiating the Treaty of Rome on the Establishment of an
International Criminal Court, 32 CORNELL INT'L L.]. 443, at 454:

The Statute’s omission of the material elements of crimes, or actus reus, creates
another problem area. During the Conference, an article defining actus reus was dropped
from the Statute because some delegations could not agree on its content. However, until
the last moment, the Drafting Committee expected to receive such a provision. Lacking a
provision on the elements of crimes, the Court will have to determine what constitutes an
act or omission by analogy to national legal systems. However, Article 22(2) specifically
excludes interpretation by analogy. Furthermore, Article 22(2)’s prohibition on
interpretation by analogy also conflicts with Article 31(3), which allows the Court to
develop other grounds for exclusion from criminal responsibility.

159.1d.
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160. See ICC Statute, supra note 13, at Articles 77 to 79.

161. See ICC Statute, supra note 13, at Article 20.

162. For a distinction between humanitarian law norms and human rights law norms as
customary law, see THEODOR MERON, HUMAN RIGHTS AND HUMANITARIAN NORMS AS
CUSTOMARY LAW (1989).

163. See Bassiouni, From Versailles to Rwanda, supra note 10.

164. U.S. v. Calley, C.M. 426402, 46 C.M.R. 1131 (1971); 48 CM.R. 19 (1973); 22 CM.A.
534 (1973).

165. U.S. v. Medina, CM.A. 403; 43 C.M.R. 243 (1971).

166. 29 THE NEW ENCYCLOPEDIA BRITANNICA 1022 (1990).

167. Shimoda v. The State, 355 Hanrel Jiho (Supreme Court of Japan 7 December 1963); also
quoted in part in 2 Friedman, supra note 1, at 1688. See also Richard A. Falk, The Shimoda Case:
A Legal Appraisal of the Atomic Attacks Upon Hiroshima and Nagasaki, 59 AM. J. INT'L L. 759
(1965). The claim in that case was against the United States of America for dropping atomic
bombs on Nagasaki and Hiroshima in violation of the laws and customs of war.

168. See Attorney General of Israel v. Eichmann (Israel Dist. Court of Jerusalem, 1961), 36
LL.R. 5 (1962), (Supreme Court of Israel 1962), 36 L.L.R. 277 (1962). See also, e.g., GIDEON
HAUSNER, JUSTICE IN JERUSALEM (1966).

169. See Demjanjuk v. Petrovsky, 776 F.2d 571 (6th Cir. 1985), cert. denied, 475 U.S. 1016
(1986).

170. The Barbie judgments:

Matter of Barbie, GAZ. PAL. JUR. 710 (Cass. Crim. Oct. 6, 1983); Judgment of Oct. 6,
1983, Cass. Crim., 1984 D.S. Jur. 113, Gaz. Pal. Nos. 352-54 (Dec. 18-20, 1983), 1983
J.C.P. 11 G, No. 20,107, J.D.I. 779 (1983); Judgment of Jan. 26, 1984, Cass. Crim., 1984
J.C.P.II G, No. 20,197 (Note Ruzié), J.D.I. 308 (1984); Judgment of Dec. 20, 1985, Cass.
Crim., 1986 J.C.P. II G, No. 20,655, 1986 ].D.L; Judgment of June 3, 1988, Cass. Crim.,
1988 J.C.P. II G, No. 21,149 (Report of Counselor Angevin).

For information on the Barbie case, see generally LADISLAS DE HOYAS, KLAUS BARBIE
(Nicholas Courtin trans., 1985); BRENDAN MURPHY, THE BUTCHER OF LYON (1983).
171. The Touvier judgments: ‘

Judgment of Feb. 6, 1975, Cass. Crim., 1975 D.S. Jur. 386, 387 (Report of Counselor
Chapan), 1975 Gaz. Pal. Nos. 124-26 (May 4-6, 1975); Judgment of Oct. 27, 1975
Chambre d’accusation de la cour d’appel de Paris, 1976 D.S. Jur. 260 (Note Coste-Floret),
1976 Gaz. Pal. Nos. 154-55, at 382; Judgment of June 30, 1976, Cass. Crim., 1977 D.S.
Jur. 1, 1976 Gaz. Pal. Nos. 322, 323, 1976 ].C.P. I G, No. 18,435; Judgment of Nov. 27,
1992, Cass. Crim., 1993 J.C.P. Il G, No. 21,977; Judgment of Apr. 13, 1992, Cour d’appel
de Paris, Premiére chambre d’accusation, at 133-62, reprinted in part in 1992 Gaz. Pal.
387, 387-417; Judgment of June 2, 1993, Cour d’appel de Versailles, Premiére chambre
d’accusation 31.

For information on the Touvier case, see generally ERIC CONAN & HENRY ROUSSO, VICHY, UN
PASSE QUI NE PASSE PAS (1994); ALAIN JAKUBOWICZ & RENE RAFFIN, TOUVIER HISTOIRE
DU PROCES (1995); ARNO KLARSFELD, TOUVIER UN CRIME FRANCAIS (1994); JACQUES
TREMOLET DE VILLERS, L'AFFAIRE TOUVIER, CHRONIQUE D'UN PROCES EN IDEOLOGIE
(1994).
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172. The Papon case:

Papon was indicted on September 18, 1996; the indictment was confirmed on January
23, 1997; Judgment of Sept. 18, 1996, Chambre d’accusation de la cour d’appel de
Bordeaux (unpublished), affirmed Judgment of Jan. 23, 1997, Cass. Crim., 1997 J.C.P. 1I
G, No. 22,812. In April 1998 Maurice Papon was convicted for “crimes against humanity”
and sentenced to 10 years imprisonment. See Craig R. Whitney, Ex-Vichy Aide Is
Convicted and Reaction Ranges Wide, N. Y. TIMES, Apr. 3, 1998, at Al; Craig R. Whitney,
Vichy Official Found Guilty of Helping Deport Jews, N.Y. TIMES, Apr. 2, 1998, at A8; and
Charles Trueheart, Verdict Nears in Trial of Vichy Official, WASH. POST, Apr. 1, 1998, at
A2l.

For information on the Papon case, see generally Laurent Greilsamer, Maurice Papon, la vie
masquée, LE MONDE, Dec. 19, 1995, available in LEXIS, Nexis Library, Monde File; Barry James,
The Final Trial for Vichy? A Model French Bureaucrat Accused, INT'L HERALD TRIB,, Jan. 6~7,
1996, at 2.

For additional information on these cases and French prosecution of war criminals in
general, see generally Leila Sadat Wexler, National Prosecutions for International Crimes: The
French Experience, in 3 INTERNATIONAL CRIMINAL LAW, supra note 76; Leila Sadat Wexler,
Prosecutions for Crimes Against Humanity in French Municipal Law: International Implications, in
ASIL PROCEEDINGS 270-76 (1997); Leila Sadat Wexler, The Interpretation of the Nuremberg
Principles by the French Court of Cassation: From Touvier to Barbie and Back Again, 32 COLUM. J.
TRANSNAT'L L. 289 (1994); Leila Sadat Wexler, Reflections on the Trial of Vichy Collaborator
Paul Touvier for Crimes Against Humanity in France, 20 ]. L. & SOC. INQUIRY 191 (1995); Leila
Sadat Wexler, Prosecutions for Crimes Against Humanity in French Municipal Law: Intemational
Implications (Working Paper No. 97-4-3, Washington University School of Law, 1997). See also
CHALANDON & NIVELLE, supra note 54; Jacques Francillon, Crimes de guerre, Crimes contra
I'humanité, JURIS-CLASSEUR, DROIT INT'L, FASCICULE 410 (1993).

173. Regina v. Finta, [1994] 1 S.C.R. 701. See Irwin Cotler, Bringing Nazi War Criminals in
Canada to Justice: A Case Study, in ASIL PROCEEDINGS 262-69 (1997); Leslie C. Green,
Canadian Law, War Crimes and Crimes Against Humanity, 59 BRIT. Y.B. INT'L L. 217 (1988);
Michele Jacquart, La notion de crime contre ' Humanité en droit intemational contemporain et en droit
Canadien, 21 REVUE GENERALE DE DROIT 607 (1990). See also Barry H. Dubner, The Law of
International Sea Piracy, 11 N.Y.U. J. INT'L L. & POLITICS 471 (1979); Report of the Commission of
Inquiry on War Criminals (Jules Deschénes ed. 1986); Sharon A. Williams, Laudable Principles
Lacking Application: The Prosecution of War Criminals in Canada, in THE LAW OF WAR CRIMES
151 (Timothy L.H. McCormack & Gerry J. Simpson eds., 1997).

174. See sources cited supra note 60. See also Seth Mydans, Death of Pol Pot: Pol Pot, Brutal
Dictator Who Forced Cambodians to Killing Fields, Dies at 73, N.Y. TIMES, Apr. 17, 1998, at A14.

175. See Conventions cited supra note 88.

176. See 1977 Protocol I, supra note 89.

177. See Conventions cited supra note 88.

178. See 1977 Protocol II, supra note 89.

179. See Bassiouni, supra note 14.

180. See id. See alsoc Bassiouni, From Versailles to Rwanda, supra note 10; TRANSNATIONAL
JUSTICE (3 vols., Neil Kritz ed., 1995).

181. W. Michael Reisman, Institutions and Practices for Restoring and Maintaining Public Order,
6 DUKE J. COMP. & INT'L L. 175 (1995).
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182. To paraphrase the classic and profoundly insightful characterization of George Orwell,
“Who controls the past, controls the future; who controls the present, controls the past.”
GEORGE ORWELL, 1984 (2d ed. 1977). Thus, to record the truth, educate the public, preserve
the memory, and try the accused, it is possible to prevent abuses in the future. See Stanley
Cohen, State Crimes of Previous Regimes: Knowledge, Accountability and the Policy of the Past, 20 L.
& SOC. INQUIRY 7, 49 (1995).

183. JOHN DONNE, DEVOTIONS UPON EMERGENT OCCASIONS XVII (1624).

The views expressed herein are solely those of the author.
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The Westphalian Peace Tradition in
International Law

From Jus ad Bellum to Jus contra Bellum

Ove Bring

) URING THE COURSE OF 1998, the 350th Anniversary of the Peace of
Westphalia was celebrated in different European countries, and
throughout 1999 the Centennial of the First Hague Peace Conference repeat-
edly received solemn attention.! This article, written in honour of Professor
Leslie C. Green, will use the years of 1648 and 1899 as assessment points in re-
lation to developments in international law regarding the use of force by States.
As concerns the emerging law of collective security, the account will probe
somewhat beyond the year of 1899, but not beyond the establishment of the
League of Nations in 1920. The chosen topic is thus one of legal history, which
is not inappropriate when one takes into account the achievements of Leslie
Green; he himself became part of legal history through participation in war
treason trials in India after World War II, and he has written on international
humanitarian law and the UN Charter law on the use of force from both a his-
torical and contemporary perspective. The historical approach of this contri-
bution may be timely—at a juncture in international relations when the world
community is at a crossroads (as before in history) between multilateralism and
unilateralism, between global and regional decision making, and between the
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idealism of ambitious blueprints for the future? and laissez-faire oriented real-
ism.

The Peace of Westphalia and the Grotian Legacy

In October 1648, after 30 years of war and almost four years of negotiations,
two peace treaties were signed in the Westphalian cities of Osnabriick and
Miinster. Most of the international actors of 17th-century Europe were repre-
sented at the peace congress: the Holy Roman Empire; nation-States like
France, Sweden, Spain, and Portugal; an emerging State, the Netherlands
(then called the United Provinces); the Holy See; i.e., the Swiss Confedera-
tion; Italian units such as Venice, Tuscany, and Savoy; and various German
principalities and bishoprics, etc.3 It was the first general peace congress in the
history of Europe. Among its immediate results were the introduction of a prin-
ciple of religious tolerance, the breakdown of medieval imperial and clerical
universalism, and the downgrading of the papacy to the status of a second-class
international actor. Moreover, in a longer term perspective, the peace contrib-
uted to the emergence of the modern international system of territorial and
sovereign States, a system where actors were (and are) maximizing their own
State interests, while at the same time striving for a balance of power.

From a legal point of view, the principle of national sovereignty was now in
the foreground, while at the same time restrictions in sovereign rights were rec-
ognized as a consequence of, inter alia, the Westphalian Peace Treaties.
Against a backdrop of natural law perceptions, nation-States, city-States, and
principalities alike perceived themselves as being part of a European collective
bound together by an emerging law of nations (jus inter gentes). The traditional
Roman concept of jus gentium survived, but took on a more State-oriented
meaning. International law, as we know it today, started to develop through
new (more efficient) forms of diplomacy, relying to a greater extent on perma-
nent missions and an increased registration of State practice.

Hugo Grotius died in 1645, but left behind* a conception of an international
society which, at least in part, seemed to materialize after the Peace of
Westphalia. To some extent, this conception was realist in the sense that he
was aware of the importance of sovereignty, stressing that a sovereign State is a
power “whose actions are not subject to the legal control of another.”> More-
over, Grotius did not promote a doctrine of equality of States but rather recog-
nized power differences and legal relationships based on non-equality.6 Yet the
conception was idealistic in the sense that, consistent with stoic doctrine, a so-
ciety of mankind, not one of States alone, was envisaged.” In this society, the
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individual possessed fundamental rights and freedoms and was not merely an
object.8 It is possible to deduce from his thinking, as Hedley Bull has done, the
interpretation that Grotius was alluding to an international society of a more
advanced nature—an international community—which implied a vision of
“solidarism” and consensus in international relations.?

As Bull himself and others have pointed out, Grotius said little or nothing
about crisis management, balance of power, great power responsibilities, inter-
national institutions, multilateral conferences, or collective suppression of ag-
gressionl%—in other words, nothing about collective security. Benedict
Kingsbury and Adam Roberts have noted that certain “solidarist” principles
are nevertheless discernible in his writings. They are, however, difficult to
concretize, a point made by Kingsbury.

Grotius’ positions on such solidarist themes as the consequences of the justice or
injustice of a war . .. and the enforcement of law by third parties generally, are all
complex and often difficult to reduce to rules of decision.11

In these areas, the treaties of Osnabriick and Miinster did, as we shall see,
carry things somewhat further and with greater clarity than the doctrines of
Grotius. His view of the law was “registrative” and backward-looking. He
wanted to remind his contemporaries of the nature of the existing legal system,
that it was almost as old as humanity itself and was “supposed to be as valid in
his time as it had been in Roman times.”!2 As a consequence, Grotius’ thinking
was not in full harmony with the Westphalian Peace regime, which was future-
oriented and designed to expound a new legal order relating to the use of force
in Europe.

In De Jure Belli ac Pacis, Grotius picked up the medieval and theological Just
War Doctrine and elaborated his own version of it. Although he circumscribed
the right to wage war to a number of instances in order to curb wars of con-
quest, his immediate legacy tended to be counterproductive to that purpose.
His basic bellum justum principle is reasonably clear: “war ought not to be un-
dertaken except for the enforcement of rights.”!3 Since Grotius wrote this at a
time when acts of violence for the enforcement of rights occurred between ac-
tors other than States, such as families, cities, and corporations, and since he
was not ready to exclude such bellum privatum from the legal sphere, but rather
draw analogies from it with regard to inter-State relations, his position could be
described as admissive vis-3-vis the use of force generally. However, at the
same time he tried to introduce, de lege ferenda, a State monopoly on the use of
force, for he perceived it to be conducive to law and order.
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When Grotius listed the legitimate reasons for resorting to use of force, he
deduced them from a citizen’s reasons for commencing a law suit.14 Any denial
of existing rights would justify a victimized State’s reaction with military force.
For example, force could be used for the recovery of lost property or the repair
of economic damage. This position meant that Grotius’ jus ad bellum doctrine
(like other jus ad bellum doctrines) included first use of force as a natural ele-
ment. It also included second use reactions to other States’ use of force.
Grotius’ view on self-defence in fact foreshadows the Caroline case. He only ad-
mitted preventive action if it was “necessary” and in response to an immediate
threat where one was “certain” about the intentions of the opponent. Arguing
somewhat loosely, he asserted that “the degree of certainty required is that
which is accepted in morals.”15

Morality also played a role in Grotius’ view on punitive actions. Punishment
was a just cause in response to injustice done to oneself or third States. There
was a general right of participation in a just war. Moreover, Grotius recognized
the justness of a war “against men who act like beasts,”16 and thus came close to
what today is called humanitarian intervention. He based his “just causes” on
natural law and the voluntary or positive law of nations (agreements and
practice).

The just causes of Grotian doctrine can be summarized as follows:

* recovery of what is legally due to an aggrieved State;

* territorial defence against an attack, actual or threatening, but not

against a potential threat;

* economic defence to protect one’s property; and

* the infliction of punishment upon a wrongdoing State.1?

Wars waged without any cause were “unjust,” a categorization that entailed
certain practical consequences. One was to assume relevance for later legal de-
velopments, namely Grotius’ doctrine on qualified neutrality. Absolute impar-
tiality was impossible in relation to the aggressor and his opponent. In Book III
of De Jure Belli ac Pacis, Grotius wrote that neutrals should do nothing to sup-
port the “wicked case” or hamper “him who wages a just war.”!8 There was no
suggestion of a duty to assist actively the “just side,” but Grotius asserted that
the right of passage ought to be granted to the party fighting for a just cause and
denied to one motivated by an unjust cause.!? However, Grotius did not envis-
age collective action on the part of the international society. His doctrines ex-
pressed a “law of coexistence,” not a “law of co-operation” (to use Wolfgang
Friedmann’s terminology).2% This does not exclude perceptions of “the Grotian
image of war as a fight for the common good,” as Michael Donelan would ar-
gue, or fighting for a just cause “on behalf of the community as a whole,” as
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Hedley Bull would put it.2! Nevertheless, this “solidarist” theme is more pro-
nounced in the provisions of the Westphalian Peace regime.

The Treaty of Miinster contains three articles of relevance in this context.
First, Article I stated:

That there shall be a Christian and Universal Peace, and a perpetual, true, and

sincere Amity, between his Sacred Imperial Majesty, and his most Christian

Majesty; as also, between all and each of the Allies, . . . That this Peace and

Anmity be observed and cultivated with such a Sincerity and Zeal, that each Party

shall endeavour to procure the Benefit, Honour and Advantage of the other; etc.
22

That this general pronouncement on maintenance of peace also amounted
to an international obligation to solve existing disputes by peaceful means was
made clear by the 123rd Article of the Treaty. Even if violations of the Treaty
should occur

... The Offended shall before all things exhort the Offender not to come to any
Hostility, submitting the Cause to a friendly Composition, or the ordinary
Proceedings of Justice.23

These provisions were, in a sense, forerunners to Articles 12, 13 and 15 of*
the Covenant of the League of Nations (on certain procedures for crisis man-
agement) and Articles 2(3) and 33 of the UN Charter (on obligatory peaceful
settlement of disputes).

In fact, the Peace of Westphalia contained an embryo of what later would be
called collective security. The Article quoted above also obliged the parties
(individually) “to defend and protect all and every Article of this Peace against
any one, without distinction of Religion.” This obligation was supplemented by
a rule on collective sanctions in the following (124th) Article:

[1]f for the space of three years the Difference cannot be terminated by any one of
those [peaceful] means, all and every one of those concerned in this Transaction
shall be obliged to join the injured Party, and assist him with Counsel and Force
to repel the Injury . . . and the Contravener shall be regarded as an Infringer of
the Peace.24

Thus, there was an obligation to identify the aggressor and join forces to repel
the aggression. This Westphalian formula on a mutual guarantee of security to
be triggered after the failure of peaceful settlement efforts would influence later
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State practice and can today be compared with Articles 10 and 16 of the
League Covenant and Chapters VI and VII of the UN Charter.

Grotius’ jus ad bellum doctrine was not reflected in the Peace provisions. The
more ambitious approach of jus contra bellum was introduced in State (treaty)
practice for the first time (although in a loose manner). It would not prevail in
actual practice during the following centuries, but after 1648 it was once and
for all ideologically implanted in political thinking on law and diplomacy.

Itis definitely an overstatement to say, as Hedley Bull has done, that Grotius
“may be considered the intellectual father of this first general peace settlement
of modern times.”25 Grotius did not recommend a general conference of Euro-
pean powers and did not envisage that a comprehensive peace settlement
would have the potential of providing the international society with an institu-
tional foundation. However, Grotius’ conception of international society is
bound to have influenced the negotiators in Osnabriick and Miinster to some
extent. Hedley Bull may be correct in his assessment that “in their impact on
the course of international history the theory of Grotius and the practice of
Westphalia marched together.”26

The Westphalian Balance of Power System 1648-1789

In the immediate aftermath of 1648, it seemed that the old international sys-
tem had been transformed into an international society, if not into an interna-
tional community guided by common values, common policy prescriptions,
and common legal rules of coexistence. Nevertheless, the weakness of the
Westphalian peace and security system soon became apparent. In modern par-
lance, it had no institutional backing and contained no mechanism for imple-
menting crisis management procedures. Moreover, there was more often than
not a lack of political will in the ensuing era of absolutism. Non-peaceful settle-
ment of disputes seemed to be the rule. The first trade war between the Nether-
lands and Britain was fought between 1652-54. During the same decade,
Spanish troops recaptured Barcelona from French occupation, Sweden inter-
vened in the Polish-Russian war, Denmark attacked Sweden’s territories in
northern Germany, Britain and France jointly attacked Spain, etc. However,
the area of main concern to the Westphalian Peace negotiators, central Eu-
rope, was still peaceful.

Westphalia left a legacy of balance of power diplomacy that in many respects
was conducive to peace. Although the treaties of Osnabriick and Miinster con-
tained no explicit wording on balance of power, the concept was inherent in
the treaties. The rule on collective sanctions implied a potential of deterrence
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that could curb aggressive tendencies in balance-threatening situations. More-
over, a form of collective self-defence materialized in 1663 and 1683 when
Turkish troops threatened Vienna (and the Habsburg Empire), but were re-
pelled through the collective efforts of countries (France and others) that came
to Austria’s assistance. The perception of a threat posed by a strong Islamic
presence in central Europe was enough to cause various powers to join forces
(in all probability, irrespective of the Miinster Treaty).

When the European balance of power system was threatened again in 1688,
a coalition against the peace-breaker was forged soon enough. This time the
expansionist policy of Louis XIV had manifested itself in a French invasion of
the Palatinate (Pfalz). In this and similar cases, most States wanted to preserve
some basic status quo as a way to prevent other States from gaining a position of
dominance. Balance of power diplomacy was thus directed more towards limit-
ing the political/territorial consequences of war than towards abolishing war as
such. The (anti-French) coalition war ended with the Peace of Rijswijk in
1697, where Louis XIV had to give up most of the conquered territories and ac-
cept arbitration on numerous territorial claims. The jus contra bellum element
of the Westphalian heritage had been diluted beyond recognition in actual
practice, but traces of it remained in peace treaties for years to come.

Louis XIV threatened the balance of power once again in 1700 when he ad-
vanced a claim on the Spanish throne on behalf of his grandson. This led to a
new anti-French coalition being formed the following year?? and to the out-
break of the War of the Spanish Succession (1701-1714), which ended in
French defeat. The balance of power was upheld through the peace treaties of
Utrecht (1713) and Rastatt (1714). The Peace of Utrecht consisted of a num-
ber of bilateral agreements which explicitly confirmed what in Westphalia had
been a general understanding—that peace had to be built on a just geopolitical
equilibrium (justum potentiae equilibrium).28 In this sense the treaties of Utrecht
reconfirmed a Westphalian tradition. However, since France was successful in
“bilateralizing” the peace conditions in relation to its different adversaries, the
Peace of Utrecht did not mark the existence of an international society or com-
munity in the same way as the Peace of Westphalia had done. The West-
phalian embryo of collective security was not taken up further. Although
Europe had raised a coalition of the willing against the peace-breaker, no obli-
gations as to collective action or sanctions were envisaged for the future. Louis
XIV had been forced to respect the European balance, but the powers uphold-
ing it could neither impose an efficient status quo nor secure peaceful change in
the relations of States.2? Utrecht did not reconfirm the Westphalian principle
of European public law requiring peaceful settlement of disputes. The
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embryonic element of jus contra bellum was not revived; the doctrine of jus ad
bellum prevailed.

In 1699 Denmark, Poland and Russia formed an aggressive alliance against
Sweden, their plan being to launch simultaneous attacks the following year. As
a consequence, the Great Northern War (1700-1721) was unleashed, during
which Charles XII of Sweden rejected several peace offers. During the war, the
1712 edition of Grotius’ De Jure Belli ac Pacis was translated into Russian, and
inspired the Russian diplomat P.P. Shafirov to defend Peter the Great’s
first-use-of-force against Sweden. In 1717 Shafirov published A Discourse Con-
cerning the Just Causes of War Between Sweden and Russia (as it was called in the
later English version).30 Voltaire, who did not believe that Grotius had influ-
enced anything regarding the restraint of war, ironically rejected (in his book
on Charles XII) the just causes advanced by Russian diplomacy during the
Northern War.3! Under the Peace of Nystad (1721), Sweden lost her Baltic
provinces and Russia emerged as a major coastal State in the region and as a
new Great Power. The northern balance had shifted to a new equilibrium.

In the discourse of international lawyers there have been different views on
the matter of balance of power as it relates to the law on war and peace. Some
have (since the 18th century) seen the balancing system as a precondition of in-
ternational law, others have viewed it as a peace-oriented policy of preserving
the status quo, a few may have understood its preservation as amounting to a
legal obligation on the part of States, and many have considered it a formula
giving rise to legal rights of intervention and resort to force.32 The legal
consequences of the 18t century political realities amounted inter alia to an ex-
tensive interpretation of the law of individual and collective self-defence, al-
though Grotius had not included preventive war among his categories of bellum
justum. Christian Wolff, writing in 1749, thought that the balance of power was
“useful to protect the common security.” He did not believe that “the preserva-
tion of equilibrium” was in itself a just cause of war, but he nevertheless found
that nations under threat of subjugation had the right to resort to force.33

Wolff's disciple, Emmerich de Vattel, rejected conquest, property claims,
and religious differences as just causes of war, but admitted that in order to pro-
tect their interests, States had a right to resort to war in response to what they
regarded as injuries. As a consequence of this “realist” approach, Vattel’s book,
Le Droit des gens (first edition 1758) became very popular in government chan-
celleries and diplomatic circles. Vattel did not, however, completely accept the
so-called probabilist doctrine (embraced by Wolff and others before him) that
war could be just on both sides since “probable reasons” for legality could be of-
fered in the concrete case. Vattel maintained that it was impossible that two
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contrary claims were simultaneously true, although both parties to a conflict
could act bona fide and accusations of unjustness should be avoided in such sit-
uations. Nevertheless, he rejected all suggestions that the end justifies the
means and that might is right. He recognized the need for collective action
against aggressors that upset the balance of power. The common safety of the
society of nations would permit joint action to restrain and punish rogue
States.34 N

While Wolff and Vattel were busy authoring their volumes on “the law of
nations,” the international scene around them was characterized by power pol-
itics. In 1740 Frederick the Great of Prussia embarked upon the Austrian War
of Succession, from which Prussia emerged in 1748 as a new Great Power.
Again the balance of power had shifted. Other wars followed: the Seven Year
War (1756-63) and the Bavarian War of Succession (1778-79). Although dur-
ing this era an unprovoked attack was regarded as immoral behaviour, a war of
aggression was not necessarily looked upon as illegal under the public law of
Europe or the law of nations. The Articles of the Treaty of Miinster, indicating
the contrary, had yielded to what Schwarzenberger has called the Grotian
“elasticity of just causes of resort to war.”3 In retrospect it could be argued that
Grotius’ jus ad bellum doctrine had served to license war rather than to restrict
it. One of Grotius’ purposes was to curb wars of conquest. Sharon Korman has
made the point in a recent thesis that Prussia’s conquest of Silesia (1740) and
the three partitions of Poland (1772, 1793, 1795) were accepted by the Euro-
pean States and thereby confirmed the existence of a right of conquest.36 At
the time, balance of power arguments were used to legitimize both the con-
quest of Silesia and the enforced partitions of Poland. The Westphalian Peace
concept (where the balance of power ideology was linked to the non-use of
force) had vanished from State practice, but it survived in different variants in
political and philosophical literature.

Elements of Jus contra Bellum in Political Philosophy 1713-1806

During the negotiations leading up to the Peace of Utrecht, the French
Abbé de Saint-Pierre served as a secretary to the French delegation and, in his
spare time, elaborated a peace plan for Europe. It first appeared in 1712 as
Projet de la Paix Universelle. The following year a more extended version under
the less ambitious title Projet pour rendre la Paix perpituelle en Europe was pub-
lished. Saint-Pierre may have been influenced by the Quaker William Penn’s
booklet, Essays Towards the Present and Future Peace of Europe (1693), in which
Penn put forward the idea of a federation of European States (including Russia
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and Turkey) as a peace maintenance mechanism. Saint-Pierre advocated a fed-
eration of European/Christian States based on the post-Utrecht status quo. He
saw the proposed federal structure as a way to prevent international and inter-
nal armed conflict. Disputes would be resolved by peaceful means, i.e., by arbi-
tration or judicial process within the framework of a permanent assembly of
State representatives. The Assembly (or Senate) would function under the
leadership of the existing major powers. These States would possess more votes
than others under the decision-making procedure. Common decisions on en-
forcement measures could be taken to uphold the status quo or implement the
desired order. War as a means of coercion, on the part of the Federation, was
envisaged as the ultimate sanction against recalcitrant States.37 In this respect,
Saint-Pierre’s thinking was part of a Westphalian heritage of collective secu-
rity. His peace project included an important element of jus contra bellum, not
in the strict and direct UN Charter “Article 2(4) sense,” but in the broader and
more general perspective that will always be intertwined with any peace plan
for common or collective security.

Saint-Pierre’s ideas became well known in Europe and they were com-
mented upon by Frederick the Great, Voltaire, Rousseau and others—al-
though often in a sceptical or even ironic fashion. Rousseau abridged and
reviewed his project in an essay—Extrait du projet de paix perpétuelle d. M. ' Abbi
de St. Pierre (1760)—and has, therefore (at times), been perceived as a strong
supporter of Saint Pierre and his peace plan. In fact, Rousseau thought it naive,
but applauded Saint-Pierre’s aspirations.

Montesquieu, in De UEsprit des lois (1748), came close to embracing the
stricter jus contra bellum approach when he rejected the right of conquest (ex-
cept as a matter of self-defence) and advocated the principles that “nations,
without prejudicing their true interests, in time of peace ought to do one an-
other all good they can, and in time of war, as little injury as possible.”38 The
former proposition would today include the peaceful settlement obligation of
Articles 2(3) and 33 of the UN Charter, while the latter would refer to the prin-
ciples underlying the international humanitarian law of armed conflict. Mon-
tesquieu’s views on natural law in this respect supplements this proposition. In
arguing against Thomas Hobbes’ thesis of men by nature being in a state of war,
he claimed that “peace would be the first law of nature.”?

In the 1780’s, Jeremy Bentham crafted a peace project—*Plan for a Univer-
sal and Perpetual Peace”—but it was not published until after his death in the
volume Principles of International Law (1843) and thus could not exert any in-
fluence during the period under consideration. In it, Bentham criticized Vattel
and other naturalists. He aimed at a codification of international law that
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would rule out war and colonization and rely on public opinion as a'sanction for
peace.

The French Revolution conveyed an ideology which had important implica-
tions for the development of certain international legal concepts. Internal free-
dom (civil and political rights) was seen as a condition for peace and the
competence to wage war ought to, in accord with this perception, be placed un-
der the authority of the representatives of the people. The idea was advanced
that “all unjust aggression” was contrary to natural law. War should only be
used to repress a grave injustice and conquest should be forbidden. A constitu-
tional proposal by Mirabeau provided that if the legislative assembly found a
minister or other executive agent guilty of international aggression, he would
be punished for criminal acts against the State.40 The ensuing Decree of the
National Assembly of May 22, 1790, was not that far-reaching, but did contain
a rejection of wars of conquest, and its text was later incorporated in the Revo-
lutionary Constitution. The 1791 Constitution included the following formula:

The French Nation renounces the undertaking of any war with a view to
making conquests and will never use its forces against the liberty of any
people.41

A follow-up Decree of April 13, 1793, pronounced the principle of
non-intervention in the affairs of other States. These revolutionary concep-
tions also found expression in the Déclaration du droit des gens, which in 1795
was submitted to the French Convention by one of its members, Abbé
Grégoire. It was intended as a corollary to the Déclaration des droits de 'homme
of 1789, a parallelism inspired by 18th century natural law thinking. The new
(draft) declaration contained a number of lofty principles, including the propo-
sition that an armed attack by one nation upon the liberty of another would be
an offense against all nations, and the principle that the interests of individual
nations should be subordinated to the “general interests of the human race.”#?
The Declaration was not adopted.

Edmund Burke’s well-known condemnation of the French Revolution was
linked to his concern about the future of the balance of power in Europe. With
the outbreak of the Revolution, Westphalia had become “an antiquated fable,”
he wrote in 1791.43 Any attempt to upset the European balance of power sys-
tem was for Burke a just cause of war. There was a duty to intervene in the in-
ternal affairs of France in order to protect “the public laws of Europe.”

When Thomas Paine published Part II of his Rights of Man, Being an Answer
to Mr Burke’s Attack on the French Revolution in 1792, he also opposed Burke’s
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view on war. Instead of finding a “public law of Europe,” Paine noted the
“uncivilized state of European governments” and the fact that those govern-
ments were “almost continually at war.”44 He denounced war as such as harm-
ful to the “principles of commerce and its universal operation” and made the
point that commercial development is dependant on the maintenance of
peace. Thus, it was in everyone’s interest to avoid war.45 Paine was here to
some extent foreshadowing the plans of Robert Schumann and Jean Monnet
for a European Community. He did not, however, draw any legal conclusions
from this reasoning, other than that he implicitly denied a jus ad bellum based
on an alleged public law of Europe.

When Immanuel Kant published his famous essay Zum ewigen Frieden in
1795, he argued, like Paine, that “the spirit of trade cannot coexist with war, and
sooner or later this spirit dominates every people. For among all those powers
(or means) that belong to a nation, financial power may be the most reliable in
forcing nations to pursue the noble cause of peace.”#6

Kant was critical of Grotius, Vattel, and other naturalists and their preten-
sion of stating a valid legal prohibition against certain uses of force. Thus, he
denied any lex lata on the subject (although he did not put it in these terms). He
noted, however, a “dormant moral aptitude to master the evil principle in him-
self” and claimed that “from the throne of its moral legislative power, reason
[emphasis added] absolutely condemns war as a means of determining the right
and makes seeking the state of peace a matter of unmitigated duty.”4? He
thereafter embarked upon an idealistic reasoning de lege ferenda:

But without a contract among nations peace can be neither inaugurated nor
guaranteed. A league of a special sort must therefore be established, one that we
can call a league of peace (foedus pacificum), which will be distinguished from a
treaty of peace (pactum pacis) because the latter seeks merely to stop one war,
while the former seeks to end all wars forever. This league does not seek any
power of the sort possessed by nations, but only the maintenance and security of
each nation’s freedom, as well as that of the other nations leagued withit, . . .”48

Although accepting the decentralized Westphalian State system of equal
nations, Kant wanted to improve upon it through agreement. His proposal
amounted to a loose federation of free nations, without any supranational
mechanisms for collective sanctions (not to erode national sovereignty), but
kept together by the moral force of leading States. He was not aiming for a uni-
versal world State but a universal moral order. This could be achieved by one or
two States inspiring others to join in a federation:
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It can be shown that this idea of federalism should eventually include all nations
and thus lead to perpetual peace. For if good fortune should so dispose matters
that a powerful and enlightened people should form a republic (which by its
nature must be inclined to seek perpetual peace), it will provide a focal point for a
federal association among other nations that will join in order to guarantee a
state of peace . . ., and through several associations of this sort such a federation
can extend further and further.49

As indicated above, Kant did not (in Zum ewigen Frieden) support a collec-
tive security system based on enforcement or sanctions. In an essay published
two years earlier, he had written:

But it will be said that nations will never subject themselves to such coercive
laws; and the proposal for a universal cosmopolitan nation, to whose power all
individual nations should voluntarily submit, and whose laws they should obey,
may sound ever so nice in the theory of the Abbé St. Pierre or of a Rousseau, yet
it is of no practical use. For this proposal has always been ridiculed by great
statesmen, and even more by leaders of nations, as a pedantically childish
academic idea.’0

A modern reading of Kant would confirm key-words/concepts like national
sovereignty, international agreement, constitutional basis, peaceful settlement
of disputes, non-use of force, non-intervention, the right to self-defence, and
national self-determination (Kant opposed colonization).5! All in all, his jus
contra bellum approach was reasonably modern.

The Westphalian tradition would include concepts like peaceful coexis-
tence, equality of sovereign States, peaceful settlement of disputes, non-use of
force, balance of power, mutual security guarantees, and collective sanctions.
One or more of these concepts have on and off appeared in the State practice
or doctrine touched upon so far.

When, during the Napoleonic Wars, the Austrian statesman Friedrich von
Gentz published Fragmente aus den neuesten Geschichte des Politischen
Gleichgewichts in Europa (1806), he singled out some of these Westphalian con-
cepts: balance of power, equality of States, peaceful coexistence, and joint ac-
tion against peace breakers. He was, of course, heavily influenced by
Napoleon’s upheaval of the traditional European balance and wanted to see
the feature of national self-determination reestablished on the European conti-
nent. As a consequence, von Gentz supported normative development towards
a prohibition of first use of force in the relations between States, but, in light of
his later association with Metternich and the post-1815 doctrine of armed
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intervention against revolutionary movements in other States, his commit-
ment to a genuine jus contra bellum approach can be doubted.

The Concert of Europe and European Peace Diplomacy 1815-1897

Revolutionary France, in spite of its “peace-loving” constitution, hurled it-
self into an armed conflict with the rest of continental Europe in 1792. Follow-
ing Napoleon’s ascendancy to power a few years later, the European balance
was threatened anew. In 1804, Alexander I of Russia presented a peace plan for
a European order after the expected fall of Napoleon. As with the Peace of
Westphalia, the new peace was to be guaranteed by articulation of rules for the
behaviour of and relations between States laid down in treaty form. Every State
would pledge not to start a war without first having exhausted all available
means for a peaceful solution of the dispute. Acceptance of mediation would be
the rule. A State that violated these norms risked facing the joint armed forces
of the European powers. This initiative from St. Petersburg was, however, not
politically credible and was soon eroded by the capriciousness of the Czar.

A more promising initiative of a less ambitious nature was taken by the Brit-
ish foreign minister, Lord Castlereagh, at the Congress of Vienna in 1815,
when he proposed a Final Declaration of the Congress in which States would
oblige themselves to strengthen and maintain the dearly-bought peace. The re-
sult was a Proclamation, adopted on March 13, 1815, consisting of a pledge by
the eight peace-concluding parties to protect the peace, in particular against
revolutionary upheavals. It seemed that political status quo was more important
than protection of the peace as such.

The decade following the Congress of Vienna was characterized by Great
Power initiatives for management of international affairs. First, Czar Alexan-
der initiated the Holy Alliance with its religious overtones, and thereafter Fiirst
Metternich started to orchestrate a European military preparedness to preserve
the “legitimate” position of existing governments. The Concert of Europe
brought with it a form of political cooperation that was unprecedented in the
history of the continent. The emphasis was on common security, rather than
on non-use of force. Lord Castlereagh had said in Parliament in May 1815, ap-
ropos of the need for reassurances against a revitalized France, that

.. . in order to render this security as complete as possible, it seems necessary, at
the point of a general Pacification, to form a Treaty to which all the principal
Powers of Europe should be Parties, fixed and recognized, and they should all
bind themselves mutually to protect and support each other, against any attempt
to infringe them.52

70



Ouwe Bring

On making the statement, Lord Castlereagh noted that he desired a treaty
which would “reestablish a general and comprehensive system of Public Law in
Europe.” It was jus contra bellum, but primarily in the collective security sense.
First use of force mandated by the Powers was not excluded.

The balance of power was monitored through consultations at international
conferences: Vienna 1815; Aix-la-Chapelle (Aachen) 1818; Troppau (Opava)
1820; Laibach (Ljublana) 1821; and Verona 1822. The conference majority in
Troppau agreed upon a legitimization of intervention in the affairs of other
States (where the current political order was threatened), although British di-
plomacy had resisted and done its best to prevent this development. When
Austria under Metternich intervened against the revolutionaries in Naples in
1820, Britain objected. Three years later, when France intervened against the
liberal insurgents in Spain, Britain objected again.

Conference diplomacy took a more constructive turn in 1830 when the risk
that France and Prussia would intervene on either side of the Belgian uprising
against the Dutch supremacy surfaced. In order to maintain European peace
and security, a diplomatic conference was convened in London. Under the
leadership of Lord Palmerston, a process of crisis management was initiated,
one which yielded concrete results; Belgian independence was recognized in
1830 and Belgian neutrality in 1831. When the Netherlands attempted to
undo the results of the conference through armed force, Britain and France in-
tervened militarily and secured the conference solution.

It is often said that the Congress system and the European Concert broke
down after a relatively short time, but in the mind of many political participants
during the latter part of the century (e.g., William Gladstone) the European
Concert retained its relevance as an ideological project. The important thing,
from a historical point of view, is the observation that conference diplomacy as
a phenomenon was there to stay. The fact that this diplomacy, if not preven-
tive, at least was crisis management oriented, is of relevance for the history of
the law of collective security. However, it is of limited importance for our
theme of jus contra bellum developments.

The Ministerial Congresses and the Diplomatic Conferences of the time
were reactive, not proactive, as regards interstate use of force. With the excep-
tion of treaties on neutralization of small areas, international negotiations were
not concerned with normative blueprints in order to forestall aggression and
other uses of force; rather, they were concerned with crisis management after
the outbreak of war. This is true for the 1841 Turkish Straits Agreement (con-
cluded between the five Great Powers and Turkey), the 1850 London Peace
Agreement after the first Schleswig-Holstein War (between Prussia and
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Denmark), the 1856 Peace Conference of Paris after the Crimean War, the
1878 Congress of Berlin after the Russian-Turkish War, and the 1897 Great
Power mediation after the Greek-Turkish War.

It should be noted, however, that the 1856 peace settlement of Paris in-
cluded one element of jus contra bellum. The specially adopted Declaration of
Maritime Law prohibited States from licensing piracy through the following
text: “Privateering is, and remains, abolished.” The prohibition was applicable
in armed conflict, and—one would presume—in peacetime as well.

One of the frequent London Conferences was not a reaction to an outbreak
of war, but an attempt to avert such an outbreak. During the crisis of 1867 over
Luxemburg (which Bismarck was not prepared to let Napoleon III purchase
from the Netherlands), British diplomacy engineered the solution of an inde-
pendent and neutralized principality of Luxemburg. A war between Prussia and
France may have been prevented in the process.

Still, a number of wars of aggression occurred during this period, indicating
the prevalence of Clausewitz’s thinking that war is an extension of national
policy. The concept of jus ad bellum did not seem to imply any restrictions on
the sovereign decision-making power of nations. Troops of the German Con-
federation invaded parts of Denmark in 1848, Prussian-Austrian troops re-
peated this in 1864 (and conquered Schleswig-Holstein), and Prussia
embarked upon a war with its former ally Austria in 1866.

In July 1870, Bismarck had managed to provoke France into declaring war
on Prussia. “The German nation . . . is the victim of aggression” declared a repre-
sentative of the German Social Democratic Workers Party.53 Karl Marx saw
the war on the German side as one of self-defence. But in September 1870, the
war of territorial self-defence was over and German troops were fighting for ter-
ritorial expansion in Alsace-Lorraine. Karl Marx, in his Second Address of the
International, described the war after Sedan “as an act of aggression” against the
territorial integrity of France and against the people of Alsace-Lorraine. Marx
was hovering between the poles of justifiability (self-defence) and
non-justifiability (aggression), between perceived legality and illegality. As Mi-
chael Walzer has pointed out, he was “working within the terms set by the the-
ory of aggression.”>*

At about this time, public opinion was in tune with an emerging opinio juris
(within rather than between States) that aggression was a crime under interna-
tional law. Public opinion also greeted the news of the Alabama Claims arbitra-
tion in 1872. A serious dispute between two major powers had been settled
through peaceful means, an occurrence which thereby indicated an alternative
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to armed conflict. Expectations de lege ferenda pointed towards a future legal re-
gime of obligatory settlement procedures, towards a jus contra bellum.

This was a time when the peace movement was on the move again, after a
period of decline following the nationalistic sentiments of the Crimean War.
The outlawing of war had been on the agenda since the first peace conferences
were held in New York, London, Paris, and Geneva between 1815-1830. The
first international Peace Congress was held in London in 1843, and in 1867
Victor Hugo and Giuseppe Garibaldi founded the first peace-oriented NGO
—Ligue de la Paix et de la Liberté—in Geneva. In the aftermath of the judicial
settlement of the Alabama Claims, international lawyers became active and
founded two peace-oriented organisations of their own in 1873: first, the
Institut de Droit International in Gent; and thereafter the Association for the
Reform and Codification of the Law of Nations (later International Law Asso-
ciation) in Brussels.

In 1888, the Interparliamentary Union was founded in order to unite parlia-
mentarians in a struggle against war, and the following year the first World
Peace Conference was convened with representatives from different national
peace associations. Both events took place in Paris. In 1889 the Austrian bar-
oness Bertha von Suttner published the best-selling novel Down with Arms (Die
Waffen nieder). Her friend, Alfred Nobel, died in 1896 (he had been active in
his way for the cause of peace) and left behind a will that, inter alia, resulted in
the Nobel Peace Prize. All this private activity may have influenced individual
statesmen, politicians and diplomats, but it did not result in any normative pro-
posals sponsored by governments. All the same, a political principle of
non-aggression had emerged in conformity with the opinion of many actors in
national societies.

Emphasis in the international society remained on ad hoc crisis-management.
In 1897, when Greece wanted to liberate Crete for reasons of nationalistic ful-
filment (enosis) power rather than international morality, it was warned by the
Great Powers not to attack Turkey. Notwithstanding the warnings, Greece
sent a fleet to Crete and mounted operations in Thrace. It has been said that
the six Great Powers (Britain, France, Germany, Austria, Russia, and Italy)
“laid down the rules of the game—for instance, that the aggressor would not be
allowed to obtain any advantage from the conflict, whatever the result might
be.”>5 One gets an impression of an emerging opinio juris corresponding to the
principle ex injuria jus non oritur. But it is probably too much to say that the in-
ternational law on the use of force was developed through State practice at this
instant. Nevertheless, international law thinking seemed to have played a cer-
tain part in the crisis management. Greece started the war, lost it, was saved by
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international mediation, and thereafter put under international administrative
control not only for reasons of economic necessity but also in order to secure
the payment of war compensation to Turkey under the peace agreement. The
principles of non-aggression and pacta sunt servanda were important for reasons
of balance of power.

The turn of the century was close. Although nothing indicated any substan-
tial legal developments in the near future, in fact, the road of diplomacy had
been paved for a new turn in the area of international law and organization.

The Hague Peace Conference of 1899 and Beyond

When the heads of the various diplomatic missions in St. Petersburg at-
tended the weekly reception of the Russian foreign minister, Count
Mouravieff, on August 24, 1898, they were in for a surprise. Mouravieff pre-
sented a manifesto of the Czar amounting to an invitation to an International
Peace Conference to discuss the most effective means of assuring a lasting
peace and a reduction of excessive armaments. The diplomats realized that no
government could express anything else than sympathy for such a proposal, but
they also realized that no major States could be expected to agree on any disar-
mament proposals, since preservation of freedom of action was considered vital
in this context. A circular was sent out to the different capitals and replies were
requested. At a later stage, Mouravieff travelled around in Europe and assured
chancelleries that the conference should not discuss disarmament proper—that
would be utopian—but try to find limits for the arms race (arms control). The
reason behind the initiative, many believed, was Russia’s financial situation.
The finance minister, Count Witte, was said to refuse to assign the funds nec-
essary for the introduction of new weapons (Russia needed to match the
rapid-firing field artillery of Germany) and Witte was perceived as the driving
force behind the idea of an international agreement on limitation of arma-
ments in order to save costs.

Reactions to the invitation included suggestions on the need for adoption of
rules for settlement of international disputes by arbitration. A new circular of
January 11, 1899, enumerated eight items which could usefully be discussed at
the Conference. In the terminology of today, items 1-4 concerned arms con-
trol, items 57 international humanitarian law of armed conflict, and item 8 ar-
bitration. Representatives of the peace movement disliked many of the first
seven items, since “war should be abolished, not alleviated.” Already at this
preparatory stage, there was a shift of emphasis from the issue of modern weap-
ons developments to the Westphalian concepts of peaceful settlement of
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disputes and equality of States, concepts which were strongly supported by
smaller States and the peace movement. It is unlikely that these attitudes were
directly influenced by the European history of political ideas, but they never-
theless belonged to the Westphalian peace tradition.

The new circular of January 1899 also touched upon the venue of the Con-
ference. The Czar was no longer considering St. Petersburg and thought it
better to avoid any of the Great Power capitals. In diplomatic circles this was
seen as damage limitation, a consequence of the less than encouraging reac-
tions of the major powers. Change of venue would minimize disgrace if the
Czar's initiative should fail. Preparations soon focused on a “neutral” capital,
with the Hague finally chosen as the site for the Conference.

When the Conference opened on May 18, 1899, representatives of 26 States
were present. Europe dominated with 20 delegations, including Turkey. Other
participating nations were the United States, China, Japan, Persia, Siam, and
Mexico.

Delegations were composed of seasoned diplomats, military and naval men,
and “technical experts.” The latter group included experts in international law,
such as the Russian professor Fjodor de Martens, a proponent of arbitration
and humanitarian law of armed conflict and soon to be famous for the
“Martens’ Clause” (adopted in its first version in 1899). The British delegation
included Sir Julian Pauncefote, the Ambassador in Washington who was well
known for his work in 1897 on an (abortive) arbitration treaty with the United
States. The U.S. delegation included Andrew D. White, Ambassador in Berlin,
who, like Martens and Pauncefote, was a firm believer in the peaceful settle-
ment of disputes. However, most of the military and naval delegates from the
major powers seemed to be of the opinion that “might is right.”

The Conference was also followed by enthusiastic activists of the peace
movement, like the British journalist William T. Stead, the Russian author and
industrialist Ivan Bloch, Bertha von Suttner, and others. The popular demand
for arbitration had to be taken seriously by politicians. The general atmosphere
of Hague 1899, outside the conference rooms in the Royal summer palace, was
filled with optimism and expectations. Delegates, for reasons of self-esteem,
found themselves slowly trying to respond constructively to these expectations.5

The arms control proposals were soon shelved, not to be taken up seriously
again, but the second Committee that dealt with the jus in bello under Martens’
chairmanship achieved some useful results [the Convention with Respect to
the Laws and Customs of War on Land, its Annex of Regulations on Land
Warfare, the Convention for the Adaptation to Maritime Warfare of the Prin-
ciples of the 1864 Geneva Convention, and the Declarations concerning
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Asphyxiating Gases and Expanding (“dum-dum”) Bullets].5? But ultimately
the work of the Conference centred on the third Committee and the proposal
for a permanent court of arbitration.

The initial objective was to make arbitration compulsory in disputes of a less
important nature, namely those which did not affect “vital national interests.”
In the end, after German recalcitrance, the idea of compulsory arbitration was
completely abandoned, although a permanent body (the Permanent Court of
Arbitration) was established through the agreed-upon Convention for the Pa-
cific Settlement of International Disputes. Article 1 of the Convention, signed
on July 29, 1899, stipulates:

With a view to obviating, as far as possible, recourse to force in the relations
between States, the Signatory Powers agree to use their best efforts to ensure the
pacific settlement of international differences.58

This non-obligatory wording leaves it to the parties of a dispute to find ways
and means of solving their differences. There is no binding renunciation of the
use of force, merely a declared intention to avoid resorting to force “as far as
possible.”

Article 2 deals with good offices and mediation. Here the contracting parties
agree, “before [they chose] an appeal to arms,” to have recourse to such proce-
dures, but only “as far as circumstances permit.”

Articles 15-57 lay down the system for international arbitration and Articles
20-29 concern “the Permanent Court” (consisting of an International Bureau,
which serves as a record office, and a list of Arbitrators/Members of the Court).
Arbitral procedure is set forth in Articles 30~57 and Article 56 makes clear that
an award “is only binding on the parties who concluded the [specially regu-
lated] ‘Compromis’.” Despite all the deferences to national sovereignty and
State consent, the Convention represented considerable progress at its adop-
tion. Since Westphalia, it was the first step taken in international law to place
legal restrictions upon the right of States to resort to war as an instrument of
national policy. It was a jus contra bellum in a limited sense. A permanent insti-
tution had been established and the rules of procedure facilitated arbitration
considerably, since such rules no longer had to be agreed upon in each case.

It has been said that

The importance of the First Hague Peace Conference lay not so much in what it
actually accomplished as in the fact that it accomplished something and that it set
a precedent for future meetings. . . . Earlier opinions of the work done were not
very enthusiastic, and it was only later, when the second Conference met in
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1907, that the realization gradually spread that in 1899 the first step had been
taken in the direction of international organization.59

The Second Hague Peace Conference of 1907 reaffirmed the modest step
taken to restrict the use of force through the adoption of a new Convention for
the Pacific Settlement of Disputes (which refined the earlier convention) and a
convention which prohibited the use of force to recover public contract debts
unless arbitration had been refused (the so called Porter Convention, named
aftera U.S. delegate). That these Conventions (Hague I and II) only amounted
to an extremely incomplete jus contra bellum was made clear through the adop-
tion of Convention III relative to the Opening of Hostilities, which required a
declaration of war or ultimatum before hostilities began.

Still, the first link in a chain towards a more complete non-use of force re-
gime was emerging in 1899 and 1907. The Westphalian Peace treaties had
linked together the concepts of peaceful settlement of disputes, equality of
States, non-use of force, joint action, and collective sanctions (all of which
were in some way included in the 1920 Covenant of the League of Nations and
are now ingredients in the UN system). The principle of sovereign equality of
States was implicit at the Hague Conferences, it became more explicit upon
the creation of the League of Nations (cf Article 5 of the Covenant) and today
it is enshrined in Article 2 of the UN Charter. The League Covenant marked
one step in the legal development by combining equality of States with non-use
of force. Article 10 of the Covenant contained the following wording:

The Members of the League undertake to respect and preserve as against
external aggression the territorial integrity and existing political independence of
all Members of the League. In case of any such aggression or in case of any threats
or danger of such aggression the Council shall advise upon the means by which
this obligation shall be fulfilled.60

A non-binding arbitration requirement was included in Article 13 of the
Covenant. The imperfection of the Covenant system as regards non-use of
force and collective sanctions is well known and need not be explored here.
The point—at the end of this contribution—is rather, that the development
towards the UN system was underway in 1907 and 1920, and that behind this
development the Westphalian Peace agreements and the 1899 Hague
Conference played their distinctive roles—although not as indispensable
points on a continuum, but as expressions of a recurring theme in legal and
political history, as manifestations of ideas with normative potential that were
bound to have an impact on the development of international law.
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Properly Speaking, Only Celestial Bodies

Have Been Reserved for Use Exclusively

for Peaceful (Non-Military) Purposes, but
Not Outer Void Space

Bin Cheng

Till Cant cease, nothing else can begin.
—Thomas Carlyle

@N OCTOBER 4, 1957, FOR THE FIRST TIME IN HUMAN HISTORY, man
succeeded in sending an object into outer space. The world was electri-
fied. There was an overwhelming yearning that the whole of outer space, in-
cluding all the celestial bodies, should be reserved for exploration and use for
peaceful purposes only—in other words, completely demilitarised as Antarctica
was being demilitarised in 1959 in the Antarctic Treaty.! Almost immediately,
the General Assembly of the United Nations, in Resolution 1148 (XII),
adopted on the 14th of the following month,? urged all the States concerned,
particularly those in the Sub-Committee of the Disarmament Commission that
were negotiating an agreement on reduction, limitation and open inspection of
armament and armed forces, to give priority to reach a disarmament agreement
which, upon its entry into force, will provide for the following:
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(®) the joint study of an inspection system designed to ensure that the
sending of objects through outer space shall be exclusively for peaceful and
scientific purposes;

A year later, on December 13, 1958, the General Assembly, in another reso-
lution,3 reiterated “the common interest of mankind in outer space and . . . that
it is the common aim that outer space should be used for peaceful purposes
only.” However, it was clear at the same time that the prime motive and incen-
tive of the “space” Powers in reaching outer space were obviously military.

The diplomats of the Soviet Union and of the United States, at the time the
only countries with space capability, consequently were faced with the seem-
ingly impossible task of how not to appear to defy an almost universal desire for
the exclusively peaceful uses of outer space, while preserving their countries’
need to explore and exploit all the military potentials of outer space. For the
Soviet Union, with its closed society and authoritarian regime, it was relatively
simple. It had only to lie about its military activities, by either denying their ex-
istence or labelling them as scientific (as it in fact did, for example, for a consid-
erable time with its own reconnaissance satellites), while denouncing the U.S.
ones as unlawful. For the United States, there obviously would be practical dif-
ficulties in following such a course. However, its diplomats, assisted, no doubt
ably, by highly effective lawyers, also succeeded in minimal time in squaring the
circle by simply re-inventing the word “peaceful” and changing its meaning
from “non-military,” to “non-aggressive.”*

It thus became possible to create a highly misleading impression that all were
agreed that the whole of outer space was to be used exclusively for peaceful
purposes, while the space Powers carried on with their military ambitions in
outer space. This impression was somehow carried over into the 1967 Space
Treaty,? the first and the most important treaty relating to outer space con-
cluded under the auspices of the United Nations, and one intended to establish
the international legal framework for man’s exploration and use of outer
space.b Since, by its nature and because of the wide acceptance of most, if not
necessarily all, of the provisions of the Space Treaty as rules of general interna-
tional law by contracting and non-contracting parties to the Treaty alike, the
myth has also grown up that outer space, including the moon and other celes-
tial bodies, has been reserved for exploration and use for exclusively peaceful
purposes only, not only under the Space Treaty but also under general interna-
tional law. The present paper is a re-examination of the 1967 Space Treaty,
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and in particular its Article IV, in order to clarify their impact on the military
use of outer space.

Clarification of the Terms “Outer Space” and “Outer Void Space”

First of all, it may be necessary to clarify the meaning of the term “outer
space” and to introduce the term “outer void space.” Up to and including the
Declaration of Legal Principles Governing the Activities of States in the Explo-
ration and Use of Quter Space in General Assembly Resolution 1962, adopted
on December 13, 1963,7 the United Nations, including its Committee cn the
Peaceful Uses of Outer Space (COPUOS), where international space law was
constantly being discussed with a view to its progressive development, always
referred to outer space separately from celestial bodies. For instance, Article 3
of the Declaration provides:

“Outer space and celestial bodies are not subject to national appropsiation. . . .”

(emphasis added).

According to this terminology, extraterrestrial space consists, therefore, of
“outer space” and “celestial bodies.” Celestial bodies are thus treated as a cate-
gory apart from outer space as such, as illustrated in figure 1. However, since
the 1967 Space Treaty, which in other respects follows the 1963 Declaration
closely in form and in substance, the United Nations always speaks of “outer

Figure 1: Meaning of “Outer Space” Up to the 1963 Resolution

OURRSFACE )+ {  CELESALBODES
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space, including the moon and other celestial bodies” in treaties and other in-
struments relating to outer space which it has sponsored. Thus, the 1967 Space
Treaty, in its Article II, which is equivalent to the above-quoted Article 3 of
the 1963 Declaration, provides:

“Outer space, including the moon and other celestial bodies, is not subject to
national appropriation. . . .” (emphasis added).

In other words, henceforth the moon and other celestial bodies were no longer
treated as being separate from outer space as such, but rather as forming part of
it, as shown in figure 2. It follows that whenever reference is made to “outer

Figure 2: Meaning of “Outer Space” since the 1967 Space Treaty,
Which, by Including Celestial Bodies Within It, Deprives the Space Outside
Celestial Bodies, Previously Known as Outer Space, of a Name of Its Own

CELESMAL BODIE

OUTER
<—SPACE

THIE SPAGE BETWEEN
THE CELESTIAL BODIES

NAMELESS

space,” the moon and all the other celestial bodies are automatically included.
One of the consequences of this change in the use of the term outer space is
that the vast space in between all the celestial bodies has lost any specific desig-
nation. It has become nameless, causing a great deal of confusion and misun-
derstanding. What I have done is to name it the “outer void space,” as can be
seen in figure 3, hoping thereby to clarify the nomenclature of the different
parts of outer space before we embark on the meaning of the word “peaceful.”
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Figure 3: Need to Introduce the Term “Outer Void Space”
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The Meaning of “Peaceful’”: A Legal Trompe-L’Oeil

In 1604, Sir Henry Wotton, one of King James I’s ambassadors, while on his
way from England to Venice to take up his post, wrote in the album of his friend
Christopher Fleckamore at Augsburg:

“Legatus est vir bonus peregre missus ad mentiendum reipublicae causa.”
Translated into English, it means:
“An ambassador is an honest man, sent to lie abroad for the good of his country.”

One sometimes wonders whether, especially since power politics in disguise
took over from open power politics after World War IL,? some international
lawyers, spurred on perhaps at one time by the Cold War, when advising or as-
sisting their diplomatic colleagues in international discussions or negotiations, or
even in their own approach to the subject, have not consciously or uncon-
sciously allowed their calling to be abused in order to help create an illusion,
presumably for our benefit, that we are now all living in some brave and cozy
New World Order, free from all the restraints of the past.

Nowhere is this more clearly shown than the attempt to transfigure “peace-
ful” from meaning “non-military” to meaning “non-aggressive,” which appears
to have started with international space law.10 We need to go back no further
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than the fifties to find the original meaning of the word, when Atoms for Peace
was then the world’s most fashionable preoccupation. International agree-
ments for assistance and co-operation in the peaceful uses of nuclear energy
proliferated.1! Peace then definitely meant non-military. Imagine someone, at
that time or even now, trying to justify the diversion of nuclear fuel and tech-
nology supplied under such agreements to making what one would like to de-
scribe as a peaceful and non-aggressive nuclear bomb to be used only when
threatened! Even in 1959, the Antarctic Treaty in its Article I made it crystal
clear that “peaceful” meant “non-military.”12

Yet, only three years and two days after the signing of the Antarctic Treaty
on December 1, 1959, which was, after all, done in Washington, Senator Al-
bert Gore, Sr., representing the United States, stated on December 3, 1962, be-
fore the First Committee of the United Nations in New York that:

It is the view of the United States that outer space should be used only for
peaceful—that is, non-aggressive and beneficial—purposes. The question of
military activities in space cannot be divorced from the question of military
activities on earth. To banish these activities in both environments we must
continue our efforts for general and complete disarmament with adequate
safeguards. Until this is achieved, the test of any space activities must not be
whether it is military or non-military, but whether or not it is consistent with the
United Nations Charter and other obligations of law.13

It is clear that the United States was at this point trying hard to attribute an
entirely new meaning to the word “peaceful.” This piece of semantic and legal
acrobatics was obviously a bold attempt to bypass and circumvent the then still
prevalent attitude that all military activities should be banned from outer
space, while seemingly accepting it, thus reaping the benefit, as the saying goes,
of having the cake and eating it too. Apart from the two General Assembly res-
olutions quoted at the beginning of this chapter, another example of this com-
mon attitude at the time was a statement by the Indian delegate to COPUOS
earlier the same year, when he declaimed:

My delegation cannot contemplate any prospect other than that outer space
should be a kind of warless world, where all military concepts of this earth should
be totally inapplicable. . . . There should be only one governing concept, that of
humanity and the sovereignty of mankind.14

However, this highly emotive, understandable and popular desire was unre-
alistic for at least two reasons. First, the motive and incentive of the space
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Powers in pouring astronomical amounts of money into the space programmes
were first and foremost military, and from that point of view their expectations
were amply vindicated in no time.!% Thus, although the launching of Sputnik I in
1957 was part of the scientific International Geophysical Year programme,6
there is little doubt as to the effect Sputnik [ was perceived to have on the world’s
balance of military power. Whilst, until Sputnik I, the Soviet delegate sat alone
with delegates of four Western Powers in the five-Power Disarmament Sub-
Committee of the Conference of Foreign Ministers, two years after Sputnik I it
was decided to replace this Sub-Committee with a ten-Power Disarmament
Committee consisting of five NATO States and five Warsaw Pact States—in
other words, parity instead of being outnumbered one to four!!7? After all, if a
State can put several tons of hardware into earth orbit, it is demonstrably capable
of sending missiles with nuclear warheads practically anywhere in the world, with-
out the need of foreign military bases or an extensive navy. To expect the space
Powers or near-space Powers, after acquiring or about to acquire space capability,
to abandon the use of outer space for military purposes was wholly unrealistic.

Secondly, as Senator Gore quite rightly pointed out, disarmament in outer
space cannot take place in isolation from the problem of disarmament on earth.
The Soviet Union took the same line, and for a long time declined to discuss the
control of the military use of outer space in COPUOS, maintaining that it fell within
the jurisdiction of the Disarmament Commission. 18 Thus in the negotiations of the
1967 Space Treaty, attempts by some delegations to bring about a complete de-
militarisation of outer space were clearly rejected by both superpowers.1?

The problem for the superpowers was how, from the standpoint of public
relations, not merely to not appear to flatly reject the emotive demand that
was sweeping the world for an outer space devoted exclusively to peaceful uses,
but also to appear as if to endorse it, while, from the legal point of view, fully
maintaining their rights to use outer space for military purposes. As mentioned
before, the two superpowers each developed their own way of accomplishing
the seemingly impossible. For the Soviet Union, with its closed society, totali-
tarian regime, and strict control over the media, the solution was relatively sim-
ple.?0 It had in fact jumped on the peace bandwagon. It even submitted a
proposal in the United Nations to prohibit the use of outer space for military
purposes.2! All it had to do, as it was wont to, was pretend that all its military
space missions were for scientific, and therefore solely peaceful, purposes, while
of course resisting all suggestions of verification. Thus, in the beginning, it pre-
tended that it did not use satellites for military reconnaissance and maintained
that it was illegal to “spy” from outer space, while of course it was doing so all
the time.22 For the United States, while one cannot rule out that it might have
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resorted to such methods on occasions, to sustain such a course on a long-term
basis would have been difficult. Here is where its diplomats, advised no doubt
by their ingenious legal colleagues, started, as we have seen, to re-invent the
word “peaceful,” turning its meaning from “non-military” to “non-aggressive”
so that all its military space missions, not being aggressive, would also be for
peaceful purposes. In so doing, an illusion was created by both space Powers
that outer space has in fact been kept exclusively for peaceful uses. Mission im-
possible was accomplished.

Our task here is primarily to re-examine the effects of the 1967 Space
Treaty,?3 in particular Article IV, on the military use of outer space as well as the
impact, if any, which this masterpiece of legal trompe-I'ceil has had on the Treaty.24

Background to Article IV of the 1967 Space Treaty

The 1967 Treaty represents a compromise reached by the then two super-
powers during a thaw in their relations after Nikita Khrushchev came to power
in the Soviet Union, and especially following the inauguration of John Ken-
nedy as President of the United States;2> the thaw continued during the presi-
dency of Lyndon Johnson. The first real breakthrough on the disarmament
front was the signing of the Partial Test Ban Treaty on August 5, 1963.26 It will
be recalled that the contracting States “undertake to prohibit, to prevent, and
not to carry out any nuclear weapon test explosion, or any other nuclear explo-
sion . . . in the atmosphere; beyond its limits, including outer space.”*” The Treaty
was not only the first multilateral agreement with a specific reference to outer
space, it also related to disarmament. This move was accompanied by an-
nouncements from both the U.S. and the USSR the same year that they would
not station any objects carrying nuclear weapons or other weapons of mass de-
struction in outer space. These superpower expressions of intentions were wel-
comed by the UN General Assembly, which adopted Resolution 1884 (XVIII)
on October 17, 1963, calling on all States:

to refrain from placing in orbit around the earth any objects carrying nuclear
weapons or any other kinds of weapons of mass destruction, installing such
weapons on celestial bodies, or stationing such weapons in outer space in any
other manner. ’

Article IV (1) of the 1967 Space Treaty adopted the wording from Resolu-
tion 1884 almost verbatim. In other words, by then, agreements had already
been reached between the Soviet Union and the United States on the sub-
ject.28 Article IV (1) provides:

88



Bin Cheng

States Parties to the Treaty undertake not to place in orbit around the earth any
objects carrying nuclear weapons or any other kinds of weapons of mass
destruction, install such weapons on celestial bodies, or station such weapons in
outer space in any other manner.

Before proceeding further to examine the meaning and effect of Article IV, let
us examine those of the remaining provisions in the 1967 Space Treaty which
might have an effect on the military use of outer space.

Provisions Other Than Article IV

The Preamble. If we consider the 1967 Treaty carefully, and exclude Article
IV, we find that only the Preamble contains references to both peaceful pur-
poses and weapons. The Preamble has often been cited as evidence that outer
space can only be used for “peaceful purposes.” However, if we look at the Pre-
amble with care, we find this view difficult to sustain.

The Preamble begins with the opening paragraph: “The States Parties to this
Treaty,” and ends with the paragraph: “Have agreed on the following.” The rel-
evant passages in the Preamble relating to peaceful use are the third, fifth, and
eighth paragraphs. They are respectively as follows:

Recognising the common interest of all mankind in the progress of the
exploration and use of outer space for peaceful purposes,

Desiring to contribute to broad international co-operation in the scientific as
well as the legal aspects of the exploration and use of outer space for peaceful
purposes,

Recalling Resolution 1884 (XVIII), calling upon States to refrain from placing in
orbit around the earth any objects carrying nuclear weapons or any other kinds of
weapons of mass destruction or from installing such weapons on celestial bodies,
which was adopted unanimously by the United Nations General Assembly on 17

October 1963,
A

A close look at paragraphs 3 and 5 of the Preamble will show that the con-
tracting Parties “recognise” that mankind is interested in the “progress of the
exploration and use of outer space for peaceful purposes,” and “desire” to con-
tribute to broad international co-operation in such exploration and use. Para-
graph 8 merely recalls a resolution of the General Assembly, which in itself has
no legally binding force. All that paragraph 8 does is to remind one that the
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obligation undertaken in Article IV(1) of the Treaty has already been the sub-
ject of a General Assembly resolution exhorting all States to do likewise.

In law, it is well established that preambles to treaties do not normally con-
tain provisions with binding obligations. They may at best serve as an aid in in-
terpreting the substantive provisions of the Treaty. As the last paragraph of this
Preamble notes, what the contracting States have “agreed on” is to be found
only in the “following” articles.

In sum, contrary to a fairly prevalent misconception, there is nothing in the
Preamble which says or even suggests that outer space can only be used for
_ peaceful purposes.

Article I(1). The same can be said of Article I(1) of the Treaty, which provides:

The exploration and use of outer space, including the moon and other celestial
bodies, shall be carried out for the benefit and in the interests of all countries,
irrespective of their degree of economic or scientific developments, and shall be
the province of all mankind.

Although framed in apparently obligatory language with the imperative
“shall,” the article is extremely general and unspecific, so much so that during
the negotiations some delegates actually suggested that it should be transferred
to the Preamble.30 After all, what constitutes the benefit and interests of all
countries is highly subjective. This provision, as a legally binding command,
can easily lead to various kinds of legal sophism. Thus at the height of the Cold
Wear in the fifties, the United States, under the first incarnation of its Open
Skies policy?! (a term which currently is used to mean various other things),
justified its U-2 programme of overflying other countries as legitimate surveil-
lance in defence of the free world.32 Atmospheric nuclear tests at the time in
the Pacific were also justified on the same basis. No doubt the Soviet Union
would consider the defence and advance of Socialism or Communism as good
for the soul of the world. So, of course, did the Inquisition about the work of the
Inquisitor-General! Article I(1) as such can, therefore, hardly justify the view
that it obliges the contracting Parties to the Space Treaty to use outer space
solely for peaceful purposes, or solely for non-military purposes.33 Moreover,
the Declaration on International Co-operation in the Exploration and Use of
Outer Space for the Benefit and in the Interest of All States, Taking into Par-
ticular Account the Needs of Developing Countries, adopted by the General
Assembly of the United Nations on December 13, 1996, in Resolution 51/122,
has now made it quite clear that the exploration and use of outer space for pur-
poses such as those enumerated in Article I of the Space Treaty are matters of
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free and voluntary co-operation between States “on an equitable and mutually
acceptable basis.” The pursuit of those purposes is, therefore, not a condition
governing the contracting States’ space activities.

Articles IX and XI. Articles IX and XI are the only articles, other than Article
1V, where the word peaceful is found. They are worded as follows:

Article IX: In the exploration and use of outer space, including the moon and
other celestial bodies, States Parties to the Treaty shall be guided by the
principles of co-operation and mutual assistance and shall conduct all their
activities in outer space, including the moon and other celestial bodies, with due
regard to the corresponding interests of all other States Parties to the Treaty.
States Parties to the Treaty shall pursue studies of outer space, including the
moon and other celestial bodies, and conduct exploration of them so as to avoid
their harmful contamination and adverse changes in the environment of the
Earth resulting from the introduction of extraterrestrial matter and, where
necessary, shall adopt appropriate measures for this purpose. If a State Party to
the Treaty has reason to believe that an activity or experiment planned by it or its
nationals in outer space, including the moon and other celestial bodies, would
cause potential harmful interference with activities of other States Parties in the
peaceful exploration and use of outer space, including the moon and other
celestial bodies, it shall undertake appropriate international consultations before
proceeding with any such activity or experiment. A State Party to the Treaty
which has reason to believe that an activity or experiment planned by another
State Party in outer space, including the moon and other celestial bodies, would
cause potentially harmful interference with activities in the peaceful exploration
and use of outer space, including the moon and other celestial bodies, may
request consultation concerning the activity or experiment.

Article XI: In order to promote international co-operation in the peaceful
exploration and use of outer space, States Parties to the Treaty conducting
activities in outer space, including the moon and other celestial bodies, agree to
inform the Secretary-General of the United Nations as well as the public and
international scientific community, to the greatest extent feasible and
practicable, of the nature, conduct, location and results of such activities. On
receiving the said information, the Secretary-General of the United Nations
should be prepared to disseminate it immediately and effectively.

Both provisions make it abundantly clear that they are merely promoting in-
ternational co-operation in the “peaceful exploration and use of outer space.”
Like the Preamble and Article I, they carry no suggestion that outer space can
be used only for peaceful or non-military purposes. The reference to “peaceful”
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in Article IX is clearly intended to limit the benefit of consultation in case of
potential interference with space activities to solely “the peaceful exploration
and use of outer space.” Similarly, Article XI intends merely to promote
“co-operation in the peaceful exploration and use of outer space.” Further-
more, in so doing, Article XI obviously is using the term “peaceful” to mean
“non-military” and not “non-aggressive.” Otherwise, the contracting Parties
would carry a duty, however attenuated by the escape phrase “to the greatest ex-
tent feasible and practicable,” “to inform the Secretary-General of the United
Nations as well as the public and the international scientific community...of
the nature, conduct, locations and results” of even their military space activi-
ties, in order to promote international co-operation in the “non-aggressive,” in-
cluding military, exploration and use of outer space. One can hardly ascribe to
the extremely sophisticated negotiators such a degree of naivety! And why only
“the public and the international scientific community”? If such co-operation
were to include “non-aggressive” military exploration and use, surely govern-
ment departments and the military community would be acutely interested and
deserve to be expressly included.

In short, neither in the Preamble, nor in any provisions of the Space Treaty
other than Article IV, do we find any restriction of outer space to exploration
or use exclusively for peaceful purposes, or limiting the military use of outer
space. While there is a desire to promote peaceful exploration and use, even
the most extreme form of teleological interpretation cannot ferret out any
shared resolve in these provisions to impose any restriction on the contracting
States to use outer space solely for peaceful purposes, and not to use it for mili-
tary purposes. We are consequently left with only Article IV in the whole
Treaty which deals with the military use of outer space. Furthermore, to the ex-
tent to which the word “peaceful” is used in any of the text we have so far ex-
amined, the word “peaceful” is used to mean, and is clearly intended to mean,
“non-military” and not “non-aggressive.”

The Eisenhower Proposal 1960

Article IV of the Space Treaty can be traced back to a proposal made by
President Dwight Eisenhower before the General Assembly of the United Na-
tions on September 22, 1960. After recalling the recent example of the Antarc-
tic Treaty and the missed opportunity of 1946 when the Soviet Union turned
down the United States’ Atoms for Peace Plan for placing atomic energy under
international control, he proposed:
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1. We agree that celestial bodies are not subject to national appropriation by any
claims of sovereignty.

2. We agree that the nations of the world shall not engage in warlike activities
on these bodies.

3. We agree, subject to appropriate verification, that no nation will put into
orbit or station in outer space weapons of mass destruction. All launchings of
space craft should be verified in advance by the United Nations.

4. We press forward with a programme of international co-operation for
constructive peaceful uses of outer space under the United Nations. . . .34

Although the Paris Summit meeting between Eisenhower and Khrushchev
planned for late May 1960 collapsed owing to the U-2 incident on the first of
that month,33 it is apparent how closely the 1967 Space Treaty was patterned
on the Eisenhower proposal. The exception is, of course, on advance monitor-
ing of all launchings of spacecraft. This was obviously due to Soviet opposition.
All that the United Nations was at first able to do on this score was to adopt
General Assembly Resolution 1721 (XVI) the following year on December 20,
1961, calling upon States launching objects into orbit or beyond to inform
promptly the United Nations of such launchings, and asking the Secre-
tary-General to establish a public register to record them. But such reporting
was voluntary and the register very incomplete.3¢ It was not until the conclu-
sion of the 1975 Registration Convention3? that a “mandatory”—to use the
word in its Preamble—system of registering of objects launched into space was
established by the contracting States. However, owing to Soviet opposition,
the system is far from watertight. The Soviet Union persistently objected to
having to make available advance information about launching. Thus, under
the Convention, the duty to register a space object on the national register
arises in reality only when an object has been launched (Article II), and noth-
ing is said as to how soon after launching the registration should take place.
Moreover, the duty is to notify the United Nations of such launchings “as soon
as practicable” (Article IV), which can mean, and in some cases does mean, at
no time. Finally, the Registration Convention, in addition to some general de-
tails and the basic orbital parameters to be provided to the United Nations,
only requires the launching State to indicate the “general function of the space
object” (Article IV). It is believed that many of the Soviet satellites described
as scientific in notifications to the United Nations were in fact military.38
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The objective of verifying all launchings has obviously not been achieved.
A rather similar idea was that proposed by France in 1978. This was for an in-
ternational satellite monitoring agency (ISMA) to verify arms control treaties,
as well as to monitor crisis areas.3? Even more ambiguous proposals were subse-
quently made by, among others, Italy,%® Australia and Canada,4! and in due
course, in a complete volte-face, probably not uninfluenced by the United
States Strategic Defense Initiative, by the Soviet Union itself, which in 1988
put forward the idea of a international body of inspectors to carry out on-site
inspections to ensure that no object carrying weapons would be launched into
space.*2 However, such ideas appear to be some distance away from fruition,*3
although, as things turn out, remote sensing satellites have become one of the most
useful tools in the verification of arms limitation and disarmament agreements.*

But, returning to the Space Treaty, it can be seen that, for the rest, the basic
ideas of the 1960 Eisenhower proposal have been largely agreed to by the Soviet
Union and the other States and translated into binding obligations in the 1967
Space Treaty. Although, following item 1 of the Eisenhower proposal, the initial
United States draft of a treaty put forward by the Johnson administration was lim-
ited to celestial bodies,*> the United States was quick to agree with the overwhelm-
ing desire in COPUQS, including that of the Soviet Union, to enlarge the scope of
the Treaty to the whole of outer space.4¢ Item 1 thus finds expression in Article I
of the Space Treaty. Article IV of the Treaty is clearly inspired by items 2 and 3.

As regards item 4, this is, of course, what the rest of the Space Treaty is all
about: a programme of international co-operation for “constructive peaceful
uses of outer space under the United Nations.” Thus the phrase “international
co-operation” or “co-operation” is expressly referred to in at least five of the
thirteen substantive articles of the Treaty, including, as mentioned before, Ar-
ticles I, IX and XI, whilst several of the remaining articles are concerned with
mutual assistance in the event of accident, distress or emergency, such as Arti-
cles V and VIII.47 In order further to drive home the point that “peaceful” can
only mean “non-military” and not “non-aggressive” in the context of outer
space, one merely has to reflect whether President Eisenhower, especially as he
was harking back to the Antarctic Treaty and the Atoms for Peace Plan, could
really and realistically have suggested that States should establish a programme
under the United Nations for international co-operation in the non-aggressive
uses of outer space, including military uses. At the same time, it may also be
useful to recall that up to this point, we have come across no hint from the su-
perpowers or the actual drafts to the Treaty that the whole of outer space
should be reserved in law exclusively for peaceful purposes. The only provision
on use exclusively for peaceful purposes is in Article IV(2), and this applies

94



Bin Cheng

solely to the moon and other celestial bodies, and definitely not to the space in
between the celestial bodies, which we call the outer void space.

Article IV(2)

The Meaning of Peaceful in Sentence One. Insofar as Article IV(2) is con-
cerned, there is little doubt that the word “peaceful” means “non-military” and
not “non-aggressive.” Article IV(2) provides:

The moon and other celestial bodies shall be used by all States Parties to the
Treaty exclusively for peaceful purposes. The establishment of military bases,
installations and fortifications, the testing of any type of weapons and the
conduct of military manceuvres on celestial bodies shall be forbidden. The use of
military personnel for scientific research or for any other peaceful purposes shall
not be prohibited. The use of any equipment or facility necessary for peaceful
exploration of the moon and other celestial bodies shall also not be prohibited.

1. Textual and Semantic Prestidigitation. A comparison of Article IV (2) with
item 2 of the Eisenhower proposal may provide an additional clue as to the rea-
son behind the switch in the meaning of the word “peaceful.” It will be seen
that the Eisenhower proposal, which was presumably the fruit of some inter-
agency consultation in the Administration, intended merely to ban “warlike
activities on these bodies,” i.e., hostile or aggressive activities, but not necessar-
ily all military activities. At that initial stage of space exploration, it is not in-
conceivable that one might perhaps have thought of a military telecom-
munications centre on the moon, or using it for the training of troops for space
combat, or some other non-aggressive military activities. In the sixties, it was
probably premature to rule out such possibilities and in the negotiations of the
Space Treaty that could well have been the brief of the United States negotia-
tors. It should further be remembered that at first the United States had pro-
posed a treaty limited to celestial bodies. It was only after the negotiations had
started that it agreed to extend the scope of the treaty to include also the outer
void space. As to outer void space, there was no question of accepting complete
demilitarisation.

They were then faced with a problem. There was the precedent set by Arti-
cle I of the 1959 Antarctic Treaty which had been mentioned by President Ei-
senhower himself when introducing the United States proposal before the
General Assembly, and which was fresh in everyone’s mind. The negotiators
might well have thought that to apply the Antarctic precedent 100 percent to
all celestial bodies, including the moon, which would preclude any military
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activities thereon, would already exceed their brief, but to also apply it to the
outer void space would be completely out of the question. However, as men-
tioned earlier, there was immense clamour from all quarters for outer space as a
whole to be reserved exclusively for peaceful use. To reject this demand out-
right would hardly have been politic.

This would explain why the United States negotiators decided to carry their
newly invented semantic prestidigitation?® into the Space Treaty, and at the
same time to omit the clear and unambiguous introductory words in the second
sentence of Article I of the Antarctic Treaty.4? In so doing, they probably
thought they had achieved the seemingly impossible. According to their own
interpretation, while nominally acceding, if not totally, at least partially, to the
popular demand for an outer space reserved exclusively for peaceful purposes,
they would have banned only warlike (i.e., aggressive) activities on the moon
and other celestial bodies in accordance with the original brief, but kept them
completely free for non-warlike (i.e., not aggressive) military activities, save for
a few specific prohibitions enumerated in the second sentence of Article [V (2).
However, it is not believed that they have succeeded in doing so.

2. The Antarctic Analogy and the Plain Meaning of the Word “Peaceful.” In the
first place, it may be of interest to compare the wording of Article I of the Ant-
arctic Treaty with Article IV(2) of the Space Treaty:

1959 Antarctic Treaty

ARTICLEL

1. Antarctica shall be used for peaceful
purposes only. There shall be prohibited,
inter alia, any measures of a military na-
ture, such as the establishment of military
bases and fortifications, the carrying out
of military manceuvres, as well as the test-
ing of any type of weapons.

2. The present Treaty shall not pre-
vent the use of military personnel or
equipment for scientific research or for
any other peaceful purposes.

1967 Space Treaty

ARTICLE IV(2). The moon and other
celestial bodies shall be used by all States
Parties to the Treaty exclusively for peace-
ful purposes. The establishment of military
bases, installations and fortifications, the
testing of any type of weapons and the
conduct of military manceuvres on celes-
tial bodies shall be forbidden. The use of
military personnel for scientific research
or for any other peaceful purposes shall not
be prohibited. The use of any equipment or
facility necessary for peaceful exploration of
the moon and other celestial bodies shall
also not be prohibited.

That the word “peaceful” in Article 1 of the Antarctic Treaty means
“non-military” is clear. A comparison of the wording of Article IV(2) of the
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Space Treaty with that of Article 1 of the Antarctic Treaty shows that it is the
obvious intent of Article IV(2) of the Space Treaty to lay down basically the
same kind of obligation in regard to celestial bodies as Article I of the Antarctic
Treaty in respect of Antarctica, with the same kind of provisos, and with
“peaceful” meaning definitely “non-military”. The few departures here and
there in the actual wording in no way detract from it. It is hoped that this paper
will succeed in demonstrating that nothing in Article IV (2) or anywhere else in
the Space Treaty even faintly suggests that “peaceful” means anything else,
least of all “non-aggressive.” Only the reverse is true. It is submitted that no
amount of efforts on the part of the United States during the negotiations of
the Space Treaty and ever since to attribute to the word “peaceful” in it the
novel meaning of “non-aggressive” can be of any avail. The reason is simple.
The United States having accepted the wording of Article IV(2) as it stands,
must accept what it actually provides, whatever its own mental reservations.

Notwithstanding some doctrinal support of the United States’ position,>°
one has only to consider the implications of the expression “peaceful” meaning
“non-aggressive” and not “non-military.” In the words of Professor Ivan Vlasic,
“If ‘peaceful’ means ‘non-aggressive,’ then it follows logically—and absurdly—
that all nuclear and chemical weapons are also ‘peaceful,’ as long as they are
not used for aggressive purposes.”! Further, if “non-aggressive” is truly the -
meaning of “peaceful,” then does the specific provision in Article IV(2) that
the moon and other celestial bodies shall be used by all States Parties “exclu-
sively for non-aggressive purposes” mean that elsewhere, especially in outer
void space, the contracting Parties are contrariwise not so restricted and may
engage in activities which are partly or wholly for aggressive purposes? Would it
be possible, for instance, to deliberately ram someone else’s satellites in orbit,
geostationary or otherwise, or fire on them? Since the Space Treaty cannot be
interpreted to yield such absurd results, and since acts “for aggressive or aggres-
sion purposes” are under international law and the United Nations Charter, es-
pecially Article 2(4), permitted nowhere in the universe, the specific provision
as found in the first sentence of Article IV (2) must consequently mean some-
thing different: it must mean that the moon and other celestial bodies shall be
used exclusively for non-military purposes. Otherwise, there would be no point
in having that first sentence. “Peaceful” in that first sentence means “non-mili-
tary,” whatever mental reservation the most powerful contracting Party to the
Treaty might have had on the subject.

3. Subsequent Practice. However, Professor Vlasic, in reliance on Article 31(3)
of the 1969 Vienna Convention on the Law of Treaties’? on interpretation
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based on the parties’ subsequent practice, and the International Court of
Justice’s North Sea Continental Shelf Cases (1969)°3 regarding the tole of the
States “specially affected” in the formation of rules of general international law,
seemed to have conceded that the United States usage of the word “peaceful”
may now be its accepted meaning. He cited the enormous amount of military
activities of both the United States and the Soviet Union in outer space, and
remarked: “No State has ever formally protested the U.S. interpretation of the
phrase ‘peaceful uses’ in the context of outer space activities.”>*

With respect, such a conclusion is unwarranted. Article 31(3) (b) of the Vi-
enna Convention, which is itself based on the International Court of Justice’s
Temple of Preah Vihear Case (1962),% provides quite explicitly that interpreta-
tion can take into account “any subsequent practice in the application of the
treaty which establishes the agreement of the parties regarding its interpretation.”6
But here, it does not appear justified to mix what is expressly provided for in
Article 31(3) (b) of the Vienna Convention with what was said in relation to
the formation of general international law by the Court in the North Sea Conti-
nental Shelf Cases concerning parties “specially affected.” In any case, in the
present instance, there cannot be said to have been any subsequent practice re-
garding the interpretation of the phrase “exclusively for peaceful purposes” in
Article IV(2) of the 1967 Space Treaty, and certainly no subsequent practice
which “establishes the agreement of the parties regarding its interpretation.”

As regards the point that there has been no protest, it needs to be pointed
out that all the military activities of the United States and the Soviet Union are
actually in outer void space, not on celestial bodies. Insofar as the moon and
other celestial bodies are concerned, there has been no known or even sus-
pected exploration or use of the moon or other celestial bodies for military pur-
poses. There has, therefore, so far been no reason why any contracting State
which believes in “peaceful” meaning “non-military” and not “non-aggressive”
should lodge a protest. As a result, one can definitely not speak of any subse-
quent practice acquiescing in the United States’ interpretation of the term
“peaceful” based on the absence of any protest insofar as Article IV (2) is con-
cerned, since States are certainly not required to monitor and correct other
States’ mistakes in their understanding of the law or legal malapropisms, as
long as they do not put their misinterpretation into practice.

Insofar as the outer void space is concerned, where Professor Vlasic said all
kinds of military space activities were widely known to be taking place without
protest, there would be even less reason to protest. There would be grounds for
protest only if any contracting State were to orbit or station weapons of mass
destruction in outer space. Up to now, it does not appear that any party to the
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Space Treaty, or any State at all, has done so or tried to do so. Outer void space
has not been reserved for exclusively peaceful purposes, or, as for that matter,
for any specific purposes, and all the military activities cited by Professor Vlasic as
taking place there are perfectly legal under the Space Treaty.>? Consequently, up
to now, there has been neither reason nor ground for protest. One can, there-
fore, hardly base a case of subsequent practice in relation to the word “peace-
ful” in Article IV(2) on what has been going on in outer void space, to which
the restriction to peaceful uses does not apply.

On the question of either practice or subsequent practice, as both the Tem-
ple of Preah Vihear Case38 and the Anglo-Norwegian Fisheries Case> show, a
State’s legal rights can be adversely affected by the conduct of others only if it
can be proved to have accepted, or to have over a period of time failed to pro-
test when it had cause to protest against, a situation which actually impinged
on its rights or interests. In our case, the fact that the contracting States to the
Space Treaty have not protested the practice of one or two of them choosing to
misuse the term peaceful to describe their perfectly lawful military activities in
outer void space certainly cannot amount to what Article 31(3) (b) of the Vi-
enna Convention on the Law of Treaties calls “agreement of the parties” re-
garding such a use of the term in relation to the treaty. Indeed, if every time
some foreign State official commits a legal malapropism, one were required to
protest, whether or not one’s rights are affected, government offices would
hardly have time to do anything else!

4. Preparatory Work. As a matter of fact, nor can one invoke Article 32 of the
Vienna Convention, which allows the preparatory work of the Treaty to be
used as a “supplementary means of interpretation,” even though the United
States negotiators of the Treaty appeared to have spent much effort in the cor-
ridors propagating the notion that “peaceful” meant “non-aggressive” and not
“non-military.” In the first place, this novel and bizarre use of a familiar word
was never, as far as known, recorded officially as a reservation in any of the pre-
paratory work concerned with the Treaty itself, and still less is there any record
of the other negotiators acquiescing in such an extraordinary interpretation.
There has been only hearsay, which certainly does not count. It is true that
treaties can use any term in any meaning they wish to assign to it. The Moon
Treaty,® for example, more or less proclaims in Article 1 that insofar as the
treaty is concerned, when it says moon, it means all the celestial bodies within
the solar system other than the earth. But there is no such provision in the 1967
Space Treaty. With a use of the term as upside down as the United States is
propagating, the only way that it can be acceptable without ambiguity would be
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for this usage to be defined explicitly in the Treaty, as the Moon Treaty has
done with the word “moon.” If there was an equivalent provision in.the 1967
Treaty, then there would be no problem, but there is no such provision.

It is true that Article 32 of the Vienna Convention provides that resort can
be made to the preparatory work of a treaty in interpretation, but the provision
makes it clear that doing so is but a “supplementary means,” one which may be
used only:

in order to confirm the meaning resulting from the application of Article 31, or to
determine the meaning when the interpretation according to Article 31:

(a) leaves the meaning ambiguous or obscure, or

(b) leads to a result which is manifestly absurd or unreasonable.

There is nothing ambiguous, obscure, manifestly absurd or unreasonable in
interpreting “peaceful” to mean “non-military,” which is the ordinary and nor-
mal meaning of the word. There is no need therefore to invoke preparatory
work. On the contrary, to interpret “peaceful” as meaning “non-aggressive” is,
to use the words of Article 32, “manifestly absurd and unreasonable.”

It is unreasonable because such an interpretation renders the first sentence
of Article IV(2) of the Space Treaty totally useless. First, States under current
international law and the Charter of the United Nations are already bound not
to engage in aggressive activities, and parties to the Space Treaty have already
pledged themselves in Article III to abide by international law and the UN
Charter in their exploration and use of outer space. Consequently, under this
interpretation, the first sentence would be redundant and only the second sen-
tence of Article IV(2) would be relevant. Instead of being merely exempli-
ficative, as it should be, if the first sentence is controlling, as in Article I of the
Antarctic Treaty, the second sentence would be the only material provision in
Article IV(2). Its enumeration of the contracting Parties’ obligations would be
exhaustive. Sentences three and four would also become totally redundant; for
there would be nothing in the first sentence even remotely to suggest that either
military personnel or military equipment might not be used for “non-aggressive”
exploration or use. Such an interpretation would be totally unreasonable.

But to interpret “peaceful” in Article IV(2) as “non-aggressive” would in
fact be “manifestly absurd,” for reasons already given by Professor Vlasic. In ad-
dition, if this is the correct interpretation, since Article IV(2) applies only to
celestial bodies and not the outer void space, the absence of such a stipulation
in, say, Article IV(1) or anywhere else in the Treaty immediately gives rise to
the argument, as we have said, that contrariwise aggressive activities are permis-
sible in outer void space! Otherwise, why an express provision providing that
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the moon and other celestial bodies shall be used exclusively for non-aggressive
purposes?

The provision of the Vienna Convention that is applicable in this case is,
therefore, neither Article 31(3) on subsequent practice, nor Article 32 on pre-
paratory work, but Article 1(1), which provides as follows:

A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of
its object and purpose.6!

In sum, the conclusion is inevitable that “peaceful” in the Space Treaty as a
whole and in Article IV (2) in particular, means, has always meant and contin-
ues to mean “non-military,” and not “non-aggressive,” notwithstanding United
States attempts to maintain otherwise.

Sentence Two of Article IV(2). If, as we have just shown, “peaceful” in the first
sentence of Article IV(Z) means “non-military,” then it becomes obvious that
the second sentence of Article IV(2), as in Article I of the Antarctic Treaty, is
purely exemplificative. No activity whatsoever of a military nature is permitted
on the moon and the other celestial bodies. As for the fact that only celestial
bodies, but not the moon, are mentioned in the second sentence—this cannot
possibly have any significance, since throughout the Treaty the moon has al-
ways been treated as one of the celestial bodies. Besides, the first sentence hav-
ing explicitly referred to the moon and other celestial bodies, it would have been
purely repetitive, in the next sentence intended to give examples of what may
not beéglone on all celestial bodies, to again add an express reference to the
moon.

The Last Tawo Sentences of Article IV(2). The same applies to the omission of
any qualification before “equipment and facility” in the last sentence. The last
two sentences, following the example of the Antarctic Treaty, set out two
permitted, or seeming, exceptions to the principle laid down in the first
sentence. They are both of a similar character. Provided that the research or
exploration is for peaceful purposes, what might otherwise be thought prohibited
is expressly allowed, namely military personnel and equipment or facility. The
omission of the qualification “military” insofar as equipment and facility are
concerned is purely elliptical. Furthermore, the fact that, apart from the mention
of weapon testing being forbidden, which falls clearly under the heading of a
military activity, every item in the second and third sentences of Article IV(2) is
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qualified by the adjective “military,” namely, “military bases, installations and
fortifications,” “military manceuvres,” and “military personnel” also confirms that
what is meant in the last sentence is “military equipment or facility.”

The existence of the last two sentences in Article IV(2) permitting the use
of military personnel and equipment or facilities for respectively peaceful pur-
poses and peaceful exploration® shows clearly that Article IV(2) of the Space
Treaty, like Article I of the Antarctic Treaty, must have felt that such explicit
exemptions were necessary, and this could only be because there is a blanket
prohibition of military uses in the first sentence. Otherwise, since the research
and exploration need be only for “non-aggressive purposes” and not “non-mili-
tary,” it goes without saying that any personnel and equipment can be used.

As to these last two sentences, the opinion is sometimes voiced that, since
military personnel and equipment can be used, Article IV(2) cannot possibly
intend to prohibit the use of celestial bodies for military purposes, and “peace-
ful” must mean non-aggressive, or at least something in between.4 Such views
ignore the precedent of the Antarctic Treaty, and what was so well explained
by Edwin B. Parker, the umpire in the United States-German Mixed Claims
Commission (1922) in Opinion Construing the Phrase “Naval and Military Works
or Materials” as Applied to Hull Losses and Also Dealing with Requisitioned Dutch
Ships (1924), which graphically shows that the test of whether an activity or
equipment is of a military or non-military character can be an essentially func-
tional one and not one of nominal status. He said in that case:

The taxicabs privately owned and operated for profit in Paris during September,
1914, were in no sense military materials, but when these same taxicabs were
requisitioned by the Military Governor of Paris and used to transport French
reserves to meet and repel the oncoming German army, they became military
materials, and so remained until redelivered to their owners. The automobile
belonging to the United States assigned to its President and constitutional
commander-in-chief of its Army for use in Washington is in no sense military
materials. But had the same automobile been transported to the battlefront in
France or Belgium and used by the same President, it would have become a part
of the military equipment of the Army and as such impressed with a military
character.65

Thus, in reverse, the fact that the first person in space was a Soviet military
officer, and two of the three men who first flew to the moon were respectively a
United States Air Force colonel and Air Force lieutenant colonel did not pre-
clude their flights from being explorations of outer space for peaceful purposes.
The essential criterion is the purpose of the activity.
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This is not to deny that there are activities and uses which can serve both
military and civilian purposes. From the standpoint of maintaining interna-
tional peace and security, this is a serious problem which causes much con-
cern,% but insofar as the law is concerned, Article IV (2) is quite explicit. The
moon and other celestial bodies may only be used by the contracting States to
the Treaty “exclusively for peaceful purposes”; in other words, no admixture of
any military purpose. From this point of view, the law can only look at the pres-
ent and actual purpose, whether overt or covert, but not speculative ulterior
motives.

After all, as we have seen before, the whole space programme has tremen-
dous military and strategical significance. To be realistic, the total demilitarisa-
tion of the moon and other celestial bodies is possible largely because they are,
at least as things stand at the moment, militarily and strategically of no, or lit-
tle, significance. As far as one is aware, none of the space Powers is contemplat-
ing using the moon or any other celestial bodies for military purposes. This
tenacity of holding on to a misleading interpretation of the word “peaceful” in
relation to the Space Treaty is difficult to understand, especially since the ban-
ning of military activities in the Treaty does not apply to outer void space, as a
careful examination of Article IV (1) will show.

In any event, the last two sentences of Article IV(2) of the Space Treaty, far
from modifying the ordinary meaning of the word “peaceful” in the article’s first
sentence, serve only to confirm that it means “non-military.”

The 1979 Moon Treaty.’” Insofar as the demilitarisation of the moon and the
other celestial bodies is concerned, Article 3 of the Moon Treaty basically re-
peats Article IV of the Space Treaty, especially Article IV(2), except that the
scope of the Moon Treaty is limited to the moon and only the celestial bodies
within the solar system other than the earth, and, therefore, does not extend to
celestial bodies outside the solar system. The specific mention of the moon in
Article 3(4), which was omitted in the second sentence of Article IV(2) of the
Space Treaty, for reasons which have been given above, in fact does not add
anything of significance to the latter.%® Apart from the express prohibition of
placing weapons of mass destruction in a “trajectory to” the moon, the only dif-
ference lies in the Moon Treaty’s Article 3(2), which specifically prohibits the
threat or use of force or other hostile act. Since Article 2 of the Moon Treaty al-
ready binds the contracting States to observe international law and the Charter
of the United Nations, and since Article 2(4) of the United Nations Charter al-
ready prohibits the threat or use of force, and no doubt also the launching of
any weapon of mass destruction against any place in the universe without
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lawful justification, the only real addition consists in the prohibition of “the
threat or use of . . . other hostile act.” The nature of these hostile acts remains, how-
ever, unclear, unless they refer to acts of individuals to which in principle in-
ternational law is not applicable. But since, under both Article VI of the
Space Treaty and Article 14(1) of the Moon Treaty, contracting States bear
“international responsibility” for national activities in space carried on whether
by themselves or by non-governmental entities, including individuals, and
for assuring that they are carried out in conformity with the respective trea-
ties, both of which provide for compliance with international law and the
Charter of the United Nations, they would already have the responsibility of
ensuring that the acts of such individuals comply with the States’ interna-
tional obligations.®

Article IV (1)

Article IV(1) of the Space Treaty provides:

States Parties to the Treaty undertake not to place in orbit around the earth any
objects carrying nuclear weapons or any other kinds of weapons of mass
destruction, install such weapons on celestial bodies, or station such weapons in
outer space in any other manner.

As we have seen, this provision in the Space Treaty is directly inspired by item
3 of the Eisenhower Proposal, except for the omission of the condition of verifi-
cation. In addition, Article IV (1) also specifies that outer space includes celes-
tial bodies.

In that connection, the omission of a specific mention of the moon, like the
similar omission in the second sentence of Article IV (2), is again of no signifi-
cance.” It will also readily be seen that Article IV (1) reproduces almost verba-
tim the relevant paragraph of General Assembly Resolution 1884 (XVIII) of 17
October 1963, when the long-winded formula of “outer space, including the
moon and other celestial bodies” had not yet been developed, and as we have
seen in the case of Resolution 1962 of the same year, the usage then was always
to refer to “outer space and celestial bodies,” without any specific mention of
the moon. In any event, the moon is obviously a celestial body.

Resolution 1884 was, of course, itself based on a mutual understanding be-
tween the Soviet Union and the United States. From this point of view, the
1967 Treaty merely put into a multilateral treaty a mutual undertaking which
the superpowers had reached between themselves, and to which the United
Nations had already called on all States to subscribe. Consequently, it added
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relatively little to the restriction on their freedom of action in outer space,
especially that of the superpowers. All that Article IV (1) provides is that no
“nuclear weapons or any other kinds of weapons of mass destruction” may be
stationed in any manner anywhere in outer space, including the moon and
other celestial bodies.

In other words, insofar as the immense void space in between the innumera-
ble celestial bodies (the outer void space) is concerned, apart from the limita-
tion on the stationing of weapons of mass destruction, the 1967 Treaty as a
whole, including its Article IV (1), leaves the contracting States entirely free to
use outer void space in any way they wish, including using it for military pur-
poses, particularly in self-defence in accordance with the rules of international
law and Article 51 of the United Nations Charter,?! subject only to applicable
rules of general international law, the United Nations Charter, in particular its
Article 2(4), and any other treaty obligations States may have. In brief, outer
void space has NOT been reserved for use exclusively for peaceful (non-military)
purposes, contrary to a very prevalent view.72

From this point of view, Article 3(3) of the Moon Treaty adds nothing to
Article IV(1) of the Space Treaty, which already prohibits not only the installa-
tion of nuclear weapons and other weapons of mass destruction “on celestial
bodies,” but also stationing them “in outer space in any other manner.” The
Moon Treaty has remedied the omission of a specific reference to the “moon”
in the second sentence of Article IV(1), but as we have already pointed out,
this omission is of no significance.” The only addition made by Article 3(3) of
the Moon Treaty, if addition it really be, is the prohibition of placing of any
space object carrying nuclear weapons or any other kinds of weapons of mass
destruction in a “trajectory to or around the moon,” again in the sense the word
moon is used in the Moon Treaty. The essential condition of outer void space
has not been affected.

Thus, insofar as Article IV of the 1967 Space Treaty is concerned, as well as,
for that matter, the Treaty itself and the 1979 Moon Treaty, the contracting
States remain free to deploy IN OUTER VOID SPACE any type of military sat-
ellite, including reconnaissance; communications, early warning, navigational,
meteorological, geodetic and other satellites; construct manned or unmanned
military space stations; carry out military exercises and manceuyres; station or use
any non-nuclear or non-mass destruction weapon there, including anti-satellite
weapons (ASAT) and ballistic missile defence systems (BMD); and last but not
least, though this enumeration is by no means exhaustive, send through or into
outer void space any weapon, whether or not nuclear’* or of mass destruction,
against any target on earth or in outer space’”—of course, always subject to
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applicable rules of international law and specific treaty obligations, including
the United Nations Charter, particularly Articles 2(4) and 51.

With this immense freedom that the contracting States have in outer void
space, it is hard to understand how, first, one can fail to see the difference be-
tween Article IV(1) and Article IV(2) of the Space Treaty, and maintain that
“peaceful” in Article IV(2) is intended to mean no more than “non-aggres-
sive,” and second, how one can possibly claim or think that the whole of outer
space is limited to use for peaceful purposes only, without reducing the word
“peaceful” to meaninglessness.

The American arbitrator F. K. Nielsen, in his 1923 U.S.-Mexican General
Claims Commission dissenting opinion in the International Fisheries Co. Case
(1931), rightly pointed out:

An inaccurate use of terminology may sometimes be of but little importance, and
discussion of it may be merely a quibble. But accuracy of expression becomes
important when it appears that inaccuracy is due to a confusion of thought in the
understanding or application of proper rules or principles of law.76

Irrespective of whether or not Article IV of the Space Treaty has now be-
come a matter of general international law, there is no doubt that the 1967
Space Treaty, as President Johnson said of it at the time, was “the most impor-
tant arms control development since the limited test ban treaty of 1963.777 It is
consequently extremely important that there should be a clear understanding
of what it means. The world has cause to be deeply concerned about the mili-
tary use of space.’® However, arms limitation and control in space cannot be di-
vorced from the much wider political problems and extremely complex
relations that exist between nations. Yet to begin with, one must be clear as to
what one has at the moment, namely, Article IV of the Space Treaty, which is
the obvious starting point. For the rest, the three indispensable conditions of
successful international lawmaking are: 1) perceived need; 2) propitious politi-
cal climate; and 3) due representation and consequential support of the domi-
nant section of international society, including what the International Court of
Justice calls the States “specially affected.”” However, those who seek to se-
cure the whole of outer space exclusively for peaceful exploration and use need
first of all to ensure that the word “peaceful” is correctly interpreted. Otherwise,
they could score an entirely empty victory and fall into the kind of meaningless
self-deception typified by Article 88 of the United Nations Law of the Sea Conven-
tion (1982),80 which tells us that the “high seas shall be reserved for peaceful
purposes”!
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Summary and Conclusions

1. The 1967 Space Treaty remains very close to the United States’ policy on
space first announced by President Eisenhower in 1960.

2. The original United States intention as regards the celestial bodies was
that there should be no “warlike” activities on them, which may not mean that
they should be completely demilitarised.

3. Popular opinion and a number of governments were clamouring for the
whole of outer space, including all the celestial bodies, to be preserved for ex-
clusively peaceful, i.e., non-military, exploration and use.

4. The two superpowers evidently did not wish to be seen as opposing this
wish, while seeking ways of keeping all options open, in view of the obvious im-
portance of outer space for military purposes. The Soviets, well used to con-
cealing the true nature of practically everything they did, simply carried on
with their practice of dissimulating all their military activities in space as
non-military, and thus peaceful. The United States negotiators, instead, propa-
gated the novel idea that “peaceful” meant merely “non-aggressive” and not
“non-military.” Every effort was made not to disturb the popular illusion that
everyone was using outer space, including the moon and the other celestial
bodies, only for peaceful purposes.

5. In the 1967 Space Treaty, the only article that concerns the military use
of the whole of outer space is Article IV. Neither the Preamble nor Articles
I(1), IX or XI of the Treaty affect the contracting States’ freedom to use outer
space for military purposes, though they all intend to promote its peaceful use.
Although the Space Treaty makes much of international co-operation in the
peaceful uses of outer space, there is no provision, contrary to a very prevalent
misconception, anywhere in the entire Treaty which reserves the whole of
outer space exclusively for peaceful use or exploration.

6. Only the moon and the other celestial bodies have been so reserved in
Article IV(2), which does not apply to the void in between—what T have called
“the outer void space.” The first sentence of Article IV(2), in providing that
the “moon and other celestial bodies shall be used . . . exclusively for peaceful
purposes,” has the effect of completely demilitarising all the celestial bodies.

7. Notwithstanding the stance taken by the United States, the word “peace-
ful” in the Treaty as a whole, and in its Article IV(2) in particular, by all the
rules of treaty interpretation, retains its ordinary and well-established meaning
of “non-military.” To argue that it means “non-aggressive” leads to illogical,
unreasonable, and even absurd consequences.
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8. It is unwarranted to conclude from the fact that the United States has
persistently interpreted the word “peaceful” in Article IV(2) as meaning
“non-aggressive” and not “non-military,” and that there has been “no protest”
from other States, that the United States interpretation has consequently
been confirmed by subsequent practice in accordance with Article 31(3) of the
1969 Vienna Convention on the Law of Treaties. The reason is simply that
there has up to now not been any known occasion when the United States
tried to implement its interpretation in regard to Article IV (2), by carrying on
“non-aggressive” military activities on the moon or other celestial bodies. The
result is that there has been no violation of Article IV(2) and, therefore, no
need for any other State to protest.

9. The fact that the United States has long qualified its military activities in
outer void space as peaceful without evoking any protest proves even less, inas-
much as such activities are, insofar as the Treaty is concerned, governed by its
Article IV(1) and lawful under it. There is no reason or ground for other con-
tracting States to protest simply because the United States wishes to give such
activities a whimsical description.

10. Nor can one invoke the history of the Treaty to justify the United States
interpretation under Article 32 of the Vienna Convention, inasmuch as not
only has there been no express reservation on the part of the United States in
this regard, but there has also been no recorded pronouncement on the part of
the United States accompanying the presentation or adoption of this Article or of
the Treaty to this effect that has been accepted by the other negotiating parties.

11. The applicable provision of the Vienna Convention is Article 31(1),
which provides that the terms of a treaty are to be interpreted in good faith and
given their “ordinary meaning.” The ordinary meaning of “peaceful” is, of
course, “non-military.”

12. The first sentence of Article IV (2) being categoric, the second sentence
is purely exemplificative.

13. The omission in the second sentence of Article IV(2) of a specific refer-
ence to the moon when dealing with celestial bodies is without significance, in-
asmuch as the previous sentence has already mentioned “the moon and other
celestial bodies,” thus clearly indicating that the moon is one of the celestial
bodies. The omission is purely elliptical.

14. Similarly, the omission of any qualification as to the nature of the equip-
ment and facility in the last sentence of Article I[V(2) must be understood to
mean military equipment and facility, in view of the reference to military per-
sonnel in the previous sentence. Such ellipses are perfectly normal.
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15. The express authorisation of the use of military personnel, equipment
and facilities for peaceful purposes, far from showing that the word “peaceful”
in the first sentence does not mean “non-military,” on the contrary conclu-
sively demonstrates that it does mean “non-military,” for sentences three and
four in Article IV (2) constitute clear and express exemptions from the prohibi-
tion laid down in the first sentence. Otherwise, they would not be thought to be
necessary, even if only out of an abundance of caution, since the exemptions
are perfectly compatible with the spirit of the first sentence.

16. Article 3 of the Moon Treaty basically repeats Article IV of the Space
Treaty insofar as the latter concerns the moon in the sense the word is used in
the Moon Treaty, namely the moon and all the celestial bodies within the solar
system other than the earth.

17. Insofar as the whole of outer void space in between the celestial bodies
is concerned, the only provision in the Space Treaty concerning military use is
to be found in its Article IV(1), in which the contracting States “undertake not
to place in orbit around the earth any objects carrying nuclear weapons or any
other kinds of weapons of mass destruction, . . . or station such weapons in outer
space in any other manner.” It follows that, subject to the observance of appli-
cable rules of international law and of the United Nations Charter, as well as
relevant treaty obligations, contracting States may otherwise use outer void
space for military purposes in any manner they wish, particularly in legitimate
self-defence in accordance with the applicable rules of international law. Arti-
cle IV(1) has definitely not excluded all military uses of outer void space.

18. In sum, the 1967 Space Treaty has by no means reserved the whole of
outer space for exclusively peaceful exploration or use. Its Article IV(1) merely
prohibits the stationing of weapons of mass destruction in the whole of outer
space, a measure which the United States and the Soviet Union had agreed to
between them even before the Treaty. Whether “peaceful” means “non-mili-
tary” or “non-aggressive” consequently has no effect whatsoever on the con-
tracting States’ freedom to use the outer void space for military purposes in
accordance with international law. Only Article IV (2) of the Treaty has com-
pletely demilitarised celestial bodies by saying that they shall be used solely for
peaceful purposes. The legal position of the military use of outer space under
the Space Treaty is summed up in Figure 4.

It results that only if the United States intends to use any of the celestial
bodies for military purposes does it make sense to distort the meaning of
“peaceful” from “non-military” to “non-aggressive.” Since it is not believed
that the United States has any such intention, and since the world has now be-
come far more realistic regarding the use of outer space, the United States’
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deliberate and continuing misinterpretation of “peaceful” in the Space Treaty
to mean “non-aggressive” and not “non-military” appears to be wholly without
purpose and behind the times, while gratuitously ruining a most useful and de-

sirable word, and at the same time opening the door to possible mischief. It
should be dropped forthwith.

Figure 4: The Military Use of Quter Space
Under the 1967 Space Treaty

OUTER
SPACE

GENERAL RESTRICTIONS
GOVERNING USE

1. International law and UN Charter
applicable (Article III), which prohibit
aggression and the use or threat of

force (Charter, Article 2(4));

CELESTIAL BODIES

TO BE USED EXCLUSIVELY FOR
PEACEFUL, LE., NON-MILITARY,
PURPOSES (ARTICLE IV(2))

NO SIMILAR RESTRICTION

OUTERVOID 3PACE

2. No stationing of “nuclear weapons
or any other kinds of weapons of mass
destruction” anywhere in outer space
in any manner (Article IV(1)).

19. The world’s fervent hope is not only that Article IV of the Space Treaty
has by now acquired a sufficient opinio generalis juris generalis to qualify as a rule
of general international law,8! but also that States would, especially in the wake
of the official celebration in 1997 of the end of the Cold War,8? make rapid
progress not merely in further limiting the military use of outer void space, but
also in using outer space for the purpose of assisting limitations of armament or
even general disarmament everywhere by providing an effective means of veri-
fication. In order to do so, one has first to be clear as to the meaning and scope
of Article IV of the Space Treaty, which is the obvious starting point, and the
precise meaning of the word “peaceful.” There is definitely the need to ensure
that real Peace prevails on earth, as well as in space. The political climate is
propitious. All that is needed to satisfy the three indispensable conditions for
successful international lawmaking to achieve this end is the political will of
the leading nations of the world.
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On Genocide

Anthony D’Amato

I['D LIKE TO BE MENTIONED, AT LEAST IN A FOOTNOTE, in the biography
someone will write someday about that great gentleman and scholar, Leslie
C. Green. A number of years ago, when Professor Green was not well known in the
United States, he submitted some of his essays on international law to Transna-
tional Publishers, Inc. As a member of that board, the publisher, Heike Fenton,
called me up and asked for my appraisal of a book containing these essays. She let
me know that it would probably be a losing proposition, since essay collections (at
that time at least) hardly ever repaid their cost of publication. I had an idea that
could suit her and Professor Green at the same time. I suggested to Heike that she
might want to consider going back to Professor Green and saying that although
she would not be able to publish the particular essays he had submitted to her,
she would be very interested if he would submit all the essays he had written on
the law of war. Of course, I was familiar with these essays, and I thought that
their collection in a single volume might work from a publisher’s standpoint.

The rest is history. Leslie Green graciously complied by submitting a number
of his essays on the law of war, resulting in the book Essays on the Modern Law of
War. Its fame and fortune grew, and it is now in its second edition. It has often
been used as a text in military academies and undoubtedly influenced the Na-
val War College to extend to Professor Green an invitation to become a holder
of the Stockton Chair—unusual for a scholar who is not an American citizen.



On Genocide

Professor Green has served with distinction as the Stockton Professor of Inter-
national Law at the Naval War College and has continued to contribute to the
development of the law of war as a leading scholar in that field. I feel lucky to
have helped steer his (scholar)ship in the right direction at the right time.

I am contributing some thoughts about genocide to this collection of essays
in honor of my dear friend Leslie Green, precisely because genocide is not a
topic that appears among his many essays on the law of war. If it did, I would
feel preempted. Of course, Professor Green has talked about genocide in his
discussions of the laws of war, including crimes against humanity (it would
have been astounding if he had not done so). There is nothing he has said
about the topic that I could criticize even if I were bold enough to do so. But be-
cause he has not contributed a specific essay on the topic, I submit the follow-
ing essay as a compliment (complement) to his works. Of course, in a way it is
too soon to write about genocide. The law on that subject is developing rapidly
as the result of the work of the two ad hoc International Criminal Tribunals for
the Former Yugoslavia and for Rwanda. In addition, various national courts
have recently had occasion to consider charges of genocide. If I were to attempt
here an essay that dealt with all the judicial glosses to date on the crime of
genocide, it would be outdated the minute it is published. Thus, I will confine
myself to considerations of a greater generality. I hope these can help illumi-
nate two major underlying factors in the recent and unique international crime
of genocide, factors that will undoubtedly persist as a theme in the many judi-
cial developments in the near future that will elaborate upon, specify, and fur-
ther explicate the crime of genocide as applied to particular cases.

The Need for a Coherent Definition

The term “genocide” is popular with journalists because it seems to give an
immediate and sensational dimension to their reports. Its overuse extends to
academics who see no need to be careful about the terms they use. For exam-
ple, the well-known political scientist Rudolph Rummel cited as instances of
“genocide” (1) “the denial of ethnic Hawaiian culture by the American-run
public school system in Hawaii”; (2) “government policies letting one race
adopt the children of another race”; (3) “South African Apartheid”; and (4)
“the Jewish Holocaust.”! As early as 1951, Paul Robeson and William
Patterson submitted a petition to the United Nations charging “genocidal
crimes of federal, state, and municipal governments in the United States
against 15,000,000 African-Americans.”? Clearly, the term “genocide” can be
stretched so far as to lose any distinctive or coherent meaning.
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Coherence is a virtue not just in legal definitions, but in enabling us to think
about the relation of any given term to all nearby terms. Ken Kress writes:

An idea or theory is coherent if it hangs or fits together. If its parts are mutually
supportive, if it is intelligible, if it flows from or expresses a single, unified
viewpoint. An idea or theory is incoherent if it is unintelligible, inconsistent, ad
hoc, fragmented, disjointed, or contains thoughts that are unrelated to and do
not support one another.3

Coherence is important because it relates to the core responsibility of the
judicial enterprise.# Ronald Dworkin has argued forcefully for the overarching
imperative of “law as integrity,” which

requires our judges, so far as this is possible, to treat our present system of public
standards as expressing and respecting a coherent set of principles, and, to that
end, to interpret these standards to find implicit standards between and beneath
the explicit ones.6

Professor Dworkin’s reference in this quotation to a “coherent set of principles”
is later expanded:

Integrity demands that the public standards of the community be both made and
seen, so far as this is possible, to express a single, coherent scheme of justice and
fairness in the right relation.?

These general propositions take on special significance when applied to the
judicial definition of genocide, the world’s most heinous crime. Genocide is an-
cient in fact and new in definition. In Biblical times there were acts of deliber-
ate destruction of national, ethnical, racial, or religious groups as such. The
Turkish slaughter of Armenians in 1915 is now widely regarded as genocide.
But the precise term was coined by Raphael Lemkin in 1944.8 Lemkin used the
new word loosely, including within its scope attacks on political and social in-
stitutions, attacks on culture and language, and even attacks on national feel-
ings. His use of the word was so broad that it did not necessarily include the
killing or harming of persons.

However, when the horrors of the Holocaust gradually became known to the
public at the end of the Second World War, the General Assembly of the United
Nations passed a resolution affirming genocide to be a crime under international
law. Included in the 1946 resolution were acts of destruction against groups on
“religious, racial, political, or any other grounds.” Although the UN’s definition
was narrower than Lemkin’s, the inclusion of “political” and “or any other”
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grounds still made it overly broad. For example, any civil war would automati-
cally constitute genocide because each side would be attempting to destroy the
other in order to take over the government—in short, for political reasons. And
by adding “or any other grounds,” genocide would apply to any war at all.

If in 1944 the concept of genocide was vastly overinclusive, and in 1946
plainly overinclusive, in 1948 the definition was finally pinned down. Not only
did the Convention for the Prevention and Punishment of Genocide!? present an
internationally binding definition, but the words of that definition have been re-
peated verbatim many times in constitutive instruments of ad hoc international
criminal tribunals, the statute of the proposed International Criminal Court, and
in various judicial decisions in national as well as international tribunals:

Genocide means any of the following acts committed with intent to destroy,
in whole or in part, a national, ethnical, racial or religious group as such:

(a) killing members of the group;

(b} causing serious bodily or mental harm to members of the group;

(c) deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part;

(d) imposing measures intended to prevent births within the group;

(e) forcibly transferring children of the group to another group.

This language formulated in 1948 was well-chosen. Even though many of the
delegates to the drafting of the Genocide Convention had their own agendas to
promote, the result of their deliberations is a definition that is remarkably
coherent in the sense I have been discussing. This is not to say that the
definition is without difficulties; hardly any definition can ever be said to be
perfect. Yet with this definition as a reference point, let us consider some of the
specific issues that have caused some problems in relation to the coherency of
the crime of genocide: “group,” “specific intent,” and the relation to “ethnic
cleansing.” Of course, other issues will arise in cases yet unlitigated, but as of
the time of this writing, these three topics seem most salient.

Restrictions as to Group Membership

The most immediately notable restriction in the 1948 definition of “geno-
cide” is the exclusion of political groups and the concomitant decision not to
make the idea of groups open-ended (in contrast to the 1946 resolution’s inclu-
sion of “or any other grounds”). Why were political groups excluded in the
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1948 Convention even though they had been included in the 1946 resolution?
A sufficient historical reason is that the Soviet Union insisted upon the exclu-
sion of political groups, probably out of a well-founded fear that Josef Stalin
could be accused of genocide when he presided over the largest political
slaughter in history in the 1930s. But there is a much better logical reason for
the exclusion of membership in political groups: such membership is voluntary.
Thus, a person who joins such a group in a sense controls her own destiny. To
be sure, if she is killed because she is a member of a particular political group, it is
still murder. From the international point of view, if civilians are killed because of
their membership in a political group (or any group at all), it is still a crime
against humanity or (if the killing occurs during armed conflict) a war crime.

“Genocide,” to have standing as a separate crime, must be distinguishable
from group destruction. The framers of the Geneva Convention settled on a
definition that appears to have singled out victims of genocide as involuntary
members of a group. There is something universally felt to be particularly hei-
nous in murder based on a group affiliation that the victim could not have
avoided. Thus, of the four groups listed in the Genocide Convention, it is at the
outset clear that membership in “racial” or “ethnic” groups is involuntary; a
child is born into such groups by parentage. The “national” group is for the
most part involuntary, as it is conferred by birth. In a small percentage of cases
people may be able to emigrate and obtain a new nationality, but for the vast
majority of people their nationality effectively remains involuntary. Only “reli-
gion,” of the four categories, is of mixed voluntariness. Most people are born
into a religion, and therefore their religious status is involuntary into their
teenage years. Later, they may “drop out” or affirmatively join a different reli-
gious group. Yet they may be targeted in a genocidal campaign because of the
religion into which they were born. During the Yugoslavian civil wars in the
past decade, where in some provinces Serbs were in the minority and in other
provinces Muslims were the minority group, group membership was identified
in many cases by the victim’s name. Under the Islamic religion, children are
given one of a distinctive list of Muslim names, and in former Yugoslavia at
least, non-Muslim children were not given any of those Muslim names. Hence,
the name itself was enough to identify a person as belonging to the religious mi-
nority or majority in any given town. If a minority person stated that he had
changed his religion, he probably would not have been believed by the
persecutors.

An instructive analogue can be drawn between genocide and the recent leg-
islative phenomenon of “hate crimes” in the domestic law of several countries.
A hate crime is generally defined as a crime against a person because that

123



On Genocide

person is a member of a group that the perpetrator hates. Although the under-
lying crime is of course punishable under the criminal law, the penalty for the
crime is enhanced if it constitutes a hate crime. In a recent shocking case in the
United States, a black teenager was walking along on the sidewalk of a white
Northern suburb, minding his own business, when he was suddenly attacked
and killed by a white teenage gang. The gang had simply determined to kill the
next black person who walked by. Although the murder itself was punishable
by life imprisonment, the fact that it was motivated by a hatred of the group to
which the victim belonged led the sentencing judge to deny the possibility of
parole.

Many criminologists and lay observers have lobbied against the enactment
of hate crimes on the deceptively simple ground that “a crime is a crime, re-
gardless of motive.” To the contrary, I think it is a civilizational improvement
to deter especially the crimes and harms committed against people just because
of their status as involuntary members of a group. To be sure, this kind of “dis-
crimination” has been around since Biblical times, and in the past few centuries
the Jews in many countries have been the special target of such discriminatory
maltreatment. The Third Reich brought this discrimination to a legislative fo-
cus, and if any “good” can be said to have come of the Holocaust, it can only be
an enduring legacy that genocide under international law and “hate crimes”
under domestic law are a coherent category all their own—a crime more hei-
nous than the underlying criminal act itself.

Specific Intent

There is no doubt that, from a prosecutor’s point of view, genocide is a
harder crime to prove than most international violations of humanitarian law.
[t is difficult for the prosecutor to discharge the burden of proving a specific in-
tent to commit genocide. Contrary to popular belief, this difficulty is not due to
the fact that genocide is a more serious crime with more serious consequences.
Rather, it relates to the fact that motive is a specific intent of the crime itself.
Thus, in its opening clause, the 1948 Convention uses the word “intent,” and
each of the enumerated actions begins with the language of intent—"killing,”
“causing,” “deliberately inflicting,” “imposing measures intended to,” and
“forcibly transferring.”

Defense attorneys will typically argue that in order to prove genocidal in-
tent, the prosecutor must present evidence of a “plan” of genocide. This might
consist of transcripts of a conspiratorial meeting, or a military directive, or some
other evidence of a prearranged policy to destroy a national, ethnical, religious,
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or racial group. Presumably these defense attorneys have a mental image like
that of the Wanassee Conference depicted in a chilling film of that same name.
The movie shows the meeting that took place in a Berlin suburb in January
1942 in which Nazi leaders calmly discussed the complex plans of the “Final
Solution.” The movie, matching in running time the actual conference, was
based on minutes taken at the conference itself and recovered when Germany
surrendered in 1945.

I doubt that any international criminal court will accept a defense request
that the prosecutor prove a “plan” based on actual minutes or documents of
such a meeting as the Wanassee Conference. As a practical matter, it is highly
unlikely that any minutes or records will ever be taken again of a conspiratorial
meeting to commit genocide; the threat to the participants of future prosecu-
tion based on those minutes or documents is sufficient to rule out any such evi-
dentiary compilation in the future. Indeed, a plausible hypothesis based on
evidence coming out of the civil wars in Yugoslavia in the 1990s may be that
some political and military leaders may have deliberately created records, doc-
uments, minutes, and directives that were directly contrary to their verbal in-
structions. It would be contrary to rational self-interest for any political or
military commander these days to expose himself or herself to future prosecu-
tion based on command responsibility. Instead, “plausible denial” might be cre-
ated by giving face-to-face verbal orders that are contrary to the “paper record”
of directives and documents that forbid recourse to violations of international
humanitarian law.

But even apart from sophisticated cover-ups and deniability, the need for a
plan is overstated by my hypothetical defense counsel. If a person intends in his
own mind to harm or kill another person based on the victim’s membership in
one of the enumerated groups, that is sufficient for a charge of genocide. Per-
haps if it is a single murder a prosecutor would not prosecute the defendant for
“genocide” but only for murder; however, if it is part of an event where the de-
fendant and others are killing innocent people based on the victims’ group
membership, or if the defendant himself is killing a number of people for that
reason, then the charge of “genocide” is in my view supportable.

A more nuanced problem concerning the proof of specific motive to commit
genocide came up in the course of the preliminary briefing and truncated trial
of Dr. Milan Kovacevic at the International Criminal Tribunal for the Former
Yugoslavia. The prosecutor, Michael Keegan, cited public speeches and televi-
sion appearances by Dr. Kovacevic in which he urged Muslim citizens of
Prijedor to leave the town and go elsewhere because, as he put it, Serbs and
Muslims cannot live peaceably together. These speeches occurred some
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months prior to the civil war that raged through Prijedor, resulting in a take-
over by the Serbs and the killing, raping, and forcible evacuation of most of the
Muslim population. Dr. Kovacevic was charged with genocide—the first Serb
to be so charged by the Tribunal. The question was whether his public speeches
constituted evidence of genocidal intent sufficient to satisfy the requisites of
the crime.!!

As the lead counsel of Dr. Kovacevic’s defense team, I met alone with Prose-
cutor Keegan to discuss plea-bargaining possibilities. He seemed quite con-
vinced that my client’s public speeches and television appearances constituted
proof of the specific intent to commit genocide. The indictment against Dr.
Kovacevic did not charge him with any genocidal decisions or acts; it simply
pointed to the existence of the speeches and television tapes and linked them
to Dr. Kovacevic’s political position as deputy mayor of the town of Prijedor. I
asked Mr. Keegan whether the prosecution had any evidence of any directive
signed by my client that ordered the commission of any harm toward any per-
sons in Prijedor, and Mr. Keegan said he had no such evidence. In fact, there
was no evidence that my client did anything except the making of public
speeches and the signing of routine municipal orders (such as the hour for turn-
ing off street lights, decisions as to water supply, and the like).

As a plea bargain, Mr. Keegan would consider a reduced sentence, but was
not willing to discuss changing the charge of genocide to a lesser war crimes
charge. [ argued that my client, as the director of the Prijedor general hospital,
was a man of healing and not a man of killing. In addition, Dr. Kovacevic in-
variably treated Serbian and Muslim patients equally, and he invited to join his
staff at the hospital a number of Muslim doctors who had been the victims of
prejudice in other Serbian towns. But Mr. Keegan replied with the image of the
Nazi “death doctor” who may have been a man of healing but who did not hesi-
tate to carry out inhuman and deadly experiments on Jewish victims. Our
meeting was a standstill; we were too far apart for any plea bargain.

I decided that Mr. Keegan’s point was well taken. If he could demonstrate a
genocidal intent from the inflammatory speeches that Dr. Kovacevic made, it
would be very difficult for me to rebut that intent by testimonials as to Dr.
Kovacevic’s character as a man of healing. Yet I was convinced from the volu-
minous evidence and interviews with his family and friends that Dr. Kovacevic
would never intentionally harm anyone. Whether I was right or wrong about
this was not something I could know for sure, but I was sufficiently convinced
of it to throw all my energies into a vigorous defense of this man. I would never
argue to the Tribunal that heinous crimes did not occur, or that the Serbs were
justified because of historical brutalities against them to commit such crimes.
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Rather, my entire defense would consist of the specific innocence of my client
to the charge of genocide.

This brings me to my client’s speeches and television interviews which, [ was
sure, would have a highly negative emotional impact upon the judges of the
Tribunal when they were read out in court or shown on the courtroom televi-
sion monitors. They suggested that Dr. Kovacevic was something of a firebrand
and idealogue, one who could be held guilty of contributing to a negative atmo-
sphere in Prijedor that made the subsequent attack by the Serbian army and
paramilitaries all the more effective and brutal. I was certain that the prosecu-
tor would provide the requisite rhetorical underpinning to the speeches and in-
terviews, leaving me with an uphill battle to explain why those speeches and
interviews did not constitute evidence of a specific motive of genocide.

I believed that there was a completely different way to interpret my client’s
speeches and television interviews. He was doing his best to exhort the Muslim
population of Prijedor to leave town before it was too late. Although the Mus-
lim and Serb population in the town was at that time practically equal (at close
to 43 percent each), Dr. Kovacevic knew from his position as deputy mayor
that the strategic importance of the Prijedor corridor from the Serbian military
point of view made inevitable a military takeover by the Serbian army. And in-
deed that is what happened in April 1992, followed by forced evacuations of
Muslims and internment in detention centers, often under brutal conditions.
Some Muslims were tortured and killed in those camps.

I go into this level of detail to show that two diametrically opposite interpre-
tations are possible of the same speeches by a public official such as Dr.
Kovacevic. He could either have been contributing to an atmosphere of hatred
or doing his best to protect people whom he knew would inevitably be victims
of a forcible military takeover. How this would have played out at trial we’ll
never know; Dr. Kovacevic died of an aneurism in the detention center at The
Hague after two weeks of his trial. How indeed would the prosecutor have
proved specific intent? To be sure, Dr. Kovacevic never said to the Muslims in
his audience that they would be better off getting out of town. The prosecutor
would have underlined this omission. Yet a public official is not free to say any-
thing he desires in public. If he had put the matter so plainly to the citizens of
Prijedor, he would have been accused of not doing his job properly as deputy
mayor. He would have been criticized for trying to get rid of half the population
of the city instead of working with them and establishing conditions of peace
and mutual trust. Thus, knowing what he knew about Serbian military plans,
he could only speak in a kind of code. He said things such as “The Serbs and
Muslims can never live in peace together even in a hundred years.” Coming
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from a Serb, this kind of talk could signal to the Muslims in his audience, “get
out of town while you can.” But the opposite interpretation is also possible: that
Dr. Kovacevic was contributing to an atmosphere of hatred. Surely if he had
himself acted overtly—such as signing an order for the destruction or harm or
even incarceration of Muslim citizens, or himself participating in any acts of
torture or murder—then his public speeches would have been sufficient, in my
opinion, to satisfy the prosecution’s burden to prove genocide. But without any
overt act, with only the attribution of genocide to Dr. Kovacevic by virtue of
his position as deputy mayor of the town, then the interpretation of his
speeches as amounting to a specific genocidal motive would not appear to me
to satisfy the prosecution’s burden of proof. 12

The foregoing dilemma of interpretation is, I suggest, often applicable to of-
ficials accused of participating in genocide. An individual official may have
been doing his or her best to mitigate the evil, to spare as many lives as possible.
It is easy after the fact for us to say that such an official should simply have re-
signed. But in a situation where the official is bucking a pervasive tide, resigna-
tion would simply lead to his or her replacement by a less principled person.
The argument is a logical one: if a person of principle is morally required to re-
sign rather than participate in a genocidal plan (a plan that she would do her
best to frustrate if she stayed in office), then if she is replaced by another person
of equal or higher principles, the same logic would compel the latter to resign as
well. Hence, resignation out of moral scruples will tend to lead to replacement
by persons who have no moral scruples. Accordingly, courts should be alert to
these individual moral dilemmas and not be too ready to condemn any official
“associated” with a genocidal plan (or other violations of humanitarian war) as
legally complicitous with the crime. To do so would be to swing too far in a
counterproductive direction. The requirement of specific intent in the defini-
tion of genocide should be proven by convincing evidence even if it may result
in a protracted trial, due to the danger (of which the Kovacevic case may be an
example) not only of convicting an innocent person but of convicting a moral
hero.

Conclusion: Coherence and Distinctiveness

The crime of genocide is the newest international crime. It must be keptasa
separate, distinct, and coherent concept. It is the first truly subjective crime; all
other crime, though requiring mens req, requires only that the defendant con-
sciously committed the criminal acts. In the case of genocide, however, the un-
derlying criminal acts are no different from the acts required to prove ordinary
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crimes. The difference is one of motive. What is being punished by the crime of
genocide is the selection of victims according to their involuntary membership
in four kinds of groups: national, ethnical, racial, or religious. The distinctive-
ness of this new crime turns on how seriously prosecutors, defense counsel, and
judges in future cases take and examine evidence of a defendant’s motives.

The coherence of the crime of genocide is partly a result of taking specific
motive seriously, but also a result of keeping the four enumerated groups clearly
in mind. To extend the crime of genocide to killings—even mass killings—that
are not based on membership in the four groups is to cheapen the concept and
eventually render it redundant. If genocide, as  have argued, constitutes an ad-
vance in the development of human rights in our civilization, it ought to be in-
terpreted and applied in accordance with a coherent and distinct
interpretation of the remarkable language defining the crime that was brought
into being by the Genocide Convention.
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Vv

The Initiation, Suspension, and
Termination of War

Yoram Dinstein

,l HIS ESSAY WILL DEAL WITH THE PROGRESSION OF HOSTILITIES in an
inter-State war.! More specifically, the various modes for the initia-
tion, suspension and termination of hostilities will be addressed.

I. The Initiation of War

(a) War in the Technical Sense

War in the technical sense starts with a declaration of war. A declaration of
war is a unilateral and formal announcement, issued by the constitutionally
competent authority of a State, setting the exact point at which war begins
with a designated enemy (or enemies). Notwithstanding its unilateral charac-
ter, a declaration of war “brings about a state of war irrespective of the attitude
of the state to which it is addressed.”?

According to Article 1 of Hague Convention (III) of 1907 Relative to the
Commencement of Hostilities,

The contracting Powers recognize that hostilities between themselves must not
commence without previous and explicit warning, in the form either of a
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declaration of war, giving reasons, or of an ultimatum with a conditional
declaration of war.3

Article 1 explicitly mentions that reasons for a declaration of war must be
given. But the causes of wars cannot be seriously established on the basis of a
self-serving unilateral declaration. The main value of a declaration of war is
derived from the fact that it pinpoints the precise time when a state of war
enters into force.

An ultimatum may take one of two forms: (i) a threat that, if certain de-
mands are not complied with, hostilities will be initiated; or (ii) a warning that,
unless specific conditions are fulfilled by a designated deadline, war will com-
mence ipso facto.* Article 1 requires an ultimatum of the second type, incorpo-
rating a conditional declaration of war. Britain and France dispatched such
ultimatums to Germany in September 1939.5An ultimatum of the first category
is not deemed sufficient by itself under Article 1, and it must be followed by a
formal declaration of war. Only the subsequent declaration, rather than the
preliminary threat, would be in conformity with Hague Convention (III).6

An ultimatum, almost by definition, entails a lapse of time (brief as it may
be) providing an opportunity for compliance with the demands made. Hostil-
ities are not supposed to begin unless that period has expired and the response
is considered unsatisfactory.

Insofar as an outright declaration of war is concerned, Hague Convention
(III) does not insist on any meaningful interval before combat starts.? Article 1
does prescribe that the declaration must be made “previous” to the commence-
ment of hostilities, and even refers to it (on a par with an ultimatum) as a warn-
ing. However, it is significant that a proposed amendment of the Article, to the
effect that 24 hours must pass between the issuance of the declaration and the
outbreak of hostilities, was defeated in the course of the Hague Conference.’
The upshot is that fire may be opened almost immediately after the announce-
ment has been made.? A declaration of war under the Convention constitutes
merely a formal measure, and it does not necessarily deny the advantage of sur-
prise to the attacking State.

Hague Convention (III) cannot be considered a reflection of customary in-
ternational law.10 Before the Convention, most wars were precipitated without
a prelude in the form of a declaration of war.!! The practice of States has not
changed substantially since the conclusion of the Convention. Some hostilities
are preceded by declarations of war, but this is the exception rather than the
rule. There are many reasons for the contemporary reluctance to engage in a
declaration of war. Some of these reasons are pragmatic, stemming, for
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instance, from a desire to avert the automatic application of the (international
no less than domestic) laws of neutrality activated during war. The paucity of
declarations of war at the present juncture is also linked, paradoxically, to the
illegality and criminality of wars of aggression. The contemporary injunction
against war has not yet eliminated its incidence. Nevertheless, the prohibition
has definitely created a psychological environment in which belligerents prefer
using a different terminology, such as “international armed conflict.”!2 Since
States are indisposed to employ the expression “war,” they naturally eschew
declarations of “war.”

Even when a declaration of war is issued, in many instances this is done after
the first strike, so that the act constitutes no more than an acknowledgement of
a state of war already in progress; occasionally, the declaration is articulated by
the State under attack, and it merely records that the enemy has launched
war.!3 Of course, a post-attack declaration of war (by either party) is not in ac-
cordance with Hague Convention (III).

When enunciated, a declaration of war does not require “any particular
form,” although it must be authorized by a competent organ of the State.14 Lack
of prescribed form should not be confused with rhetorical flourish. It must be
appreciated that not every bellicose turn of phrase in a harangue delivered by a
Head of State before a public gathering can be deemed a declaration of war. In
the Dalmia Cement International Chamber of Commerce arbitration of 1976,
P. Lalive held that a broadcast aired by the President of Pakistan in 1965—in
which a statement was made that Pakistan and India were “at war”—did not
amount to a declaration of war pursuant to international law, inasmuch as it
“in no way was, or purported to be, a ‘communication’ to India.”!> The insis-
tence on the transmittal of an official communication to the antagonist may be
exaggerated, but surely a declaration of war—in whatever form—must (at the
very least) be publicly announced in an explicit and lucid manner. One cannot
accept the assertion by a United States Federal District Court in 1958, in the
Ulysses case, that Egypt had declared war (consonant with international law)
against Britain and France, in November 1956, in a public speech made by
President Nasser before a large crowd in Cairo.16 The Court admitted that the
speech had been misunderstood or disregarded at the time, but it relied on the
fact that a subsequent official Egyptian statement confirmed that it had been
intended as a declaration of war.1? However, the very misunderstanding of the
purport of the speech at the point of delivery weakens the Court’s position.
President Nasser’s speech was simply “neither definite nor unequivocal”
enough as a declaration of war.!8 [f it is to have any value at all, a declaration of
war must impart an unambiguous signal to all concerned.
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(b) War in the Material Sense

War in the material sense unfolds irrespective of any formal steps. Its occur-
rence is contingent only on the actual outbreak of comprehensive hostilities
between two or more States. Hence, war in the material sense commences with
an invasion or another mode of an armed attack. In the past, an air raid (& la
Pearl Harbor) or an artillery bombardment would be emblematic. In the future,
a devastating computer network attack (with massive lethal consequences) is
equally likely to occur.!9 Actual hostilities may begin (i) without a declaration
of war ever being made; (i) prior to a declaration of war, which follows after-
wards; (iii) simultaneously with a declaration of war; or (iv) subsequent to a
declaration of war. Moreover, war in the material sense (viz active hostilities)
may not commence at all, notwithstanding a declaration of war. This is what
transpired between a number of Latin American countries and Germany dur-
ing World War I1.20

When the outbreak of comprehensive hostilities does not coincide with a
declaration of war (especially when the declaration lags behind the inception of
the actual fighting and, more particularly, when it is issued by the State under
attack), there is likely to be some doubt as to whether war was triggered by the
action or by the declaration.?! In such a setting, it is quite possible that different
dates for the outbreak of the war will be used for disparate purposes, such as the
status of enemy nationals and the application of neutrality laws.22

Article 2 of Hague Convention (III)23 stipulates that the existence of a state
of war must be notified to neutral States without delay, and it shall not take ef-
fect in regard to them as long as the notification has not been received. All the
same, the article lays down that, if a neutral country is in fact aware of the state
of war, it cannot rely on the absence of notification. Under modern conditions,
since a state of war habitually gets wide coverage in the news media, any special
notification to neutrals may well be redundant. Still, should there be any doubt
whether the hostilities qualify as an all-out war or are short of war, the commu-
nication to neutral countries (or the absence thereof) is of practical importance
even in the present day.

I1. The Termination of War
(a) Treaties of Peace
i. The Significance of a Treaty of Peace
The classical and ideal method for the termination of inter-State war is the

conclusion of a treaty of peace between the belligerents. Traditionally, treaties
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of peace have had an extraordinary impact on the evolution of international
law, from Westphalia (1648) to Versailles (1919). The series of treaties of
peace signed at the close of the World War I even encompassed, in their first
part (Articles 1-26), the Covenant of the League of Nations?4 (the predecessor
of the United Nations). Despite their unique political standing, treaties of
peace are no different juridically from other types of inter-State agreements,
and they are governed by the general law of treaties.2’

After World War II, and as a direct consequence of the “Cold War,” no
treaty of peace could be reached with the principal vanquished country (Ger-
many), which was divided for 45 years. It was only in 1990, following a sea
change in world politics, that a Treaty on the Final Settlement with Respect to
Germany?6 could be formulated. The Preamble of this instrument records the
fact that the peoples of the contracting parties (the United States, the USSR,
the United Kingdom, France and the two Germanies) “have been living to-
gether in peace since 1945.”27 In Article 1, a united Germany (comprising the
territories of the Federal Republic of Germany, the German Democratic Re-
public and the whole of Berlin) is established, and “the definitive nature” of its
borders—especially with Poland—is confirmed.28 The 1990 Treaty may be
deemed a final peace settlement for Germany.2?

Treaties of Peace with five minor Axis countries—Italy, Bulgaria, Hungary,
Romania, and Finland—were concluded already in 1947 at Paris.30 The West-
ern Allied Powers arrived at a Treaty of Peace with Japan in San Francisco in
1951.31 The USSR was not a contracting party to the latter instrument. In-
stead, a Joint Declaration was adopted by the USSR and Japan, in 1956,
whereby the state of war between the two parties was brought to an end.>2 The
Joint Declaration sets forth that negotiations aimed at a treaty of peace will
continue.33 However, since it proclaims that the state of war is ended, and that
peace, friendship, and good neighborly relations are restored,3* including dip-
lomatic and consular relations,3> the Declaration already attains most of the
objectives of an ordinary treaty of peace.

In the international armed conflicts of the post-World War II era, States
commonly try to avoid not only the term “war” but also its corollary “treaty of
peace.” Two outstanding exceptions are the Treaties of Peace concluded by Is-
rael with Egypt (in 1979),36 and with Jordan (in 1994).37

The hallmark of a treaty of peace is that it both (i) puts an end to a preexist-
ing state of war and (ii) introduces or restores amicable relations between the
parties. Two temporal matters are noteworthy in this context. The first relates
to the fixed point in time in which the conclusion of war is effected (the
terminus ad quem). Upon signing a treaty of peace, the parties—at
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their discretion—may choose to employ language indicating that the termina-
tion of the war has either occurred already in the past, is happening at the pres-
ent moment, or will take place in the future. The Israeli practice illustrates all
three options. In the Treaty of Peace with Egypt, Article I(1) resorts to future
language:

The state of war between the Parties will be terminated and peace will be
established between them upon the exchange of instruments of ratification of
this Treaty.8

That is to say, the state of war between Israel and Egypt continued even after
the signature of the Treaty of Peace (in March 1979), and its termination
occurred only upon the subsequent exchange of the instruments of ratification
(the following month).

A different legal technique charactenzed the peace process between Israel
and Jordan. Article 1 of the Treaty of Peace between the two countries (signed
at the Arava in October 1994) proclaims:

Peace is hereby established between the State of Israel and the Hashemite
Kingdom of Jordan (the “Parties”) effective from the exchange of the
instruments of ratification of this Treaty.? 39

But as for the state of war, the Preamble of the Treaty reads:

Bearing in mind that in their Washington Declaration of 25t July, 1994,
they [Israel and gordan] declared the termination of the state of belligerency
between them.*

The Washington Declaration of July 1994 incorporates the following clause:

The long conflict between the two states is now coming to an end. In this spirit,
the state of belligerency between Israel and Jordan has been terminated.*!

The upshot is that, whereas peace between Israel and Jordan was established
only upon the ratification of the Arava Treaty of October 1994, the state of war
between the two countries had ended already in July of that year (the date of
the Washington Declaration, which was not subject to ratification).

Unlike the future tense (used in the Treaty of Peace with Egypt) and the
present tense (employed in the Washington Declaration with Jordan), there is
also recourse to the past tense in the Israeli practice. This occurred in the abor-
tive Treaty of Peace between Israel and Lebanon,* which was signed in May
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1983 (at Qiryat Shemona and Khaldeh) but never entered into force since Leb-
anon declined to ratify it.#> The instrument is significant only because it sets
forth in Article 1(2) that

The Parties confirm that the state of war between Israel and Lebanon has been
terminated and no longer exists.44

It is clear that at Khaldeh and Qiryat Shemona, Lebanon and Israel did not
terminate the war between them at the moment of signature (using the present
tense) or undertake to end it upon ratification (in the future): they confirmed
that the state of war had already ended at some indeterminate stage (in the
past), and thart it therefore no longer existed. In contradistinction to the
termination of war in the present or in the future—which, in both instances, is
a constitutive step—the notation that the war has already ended in the past is
merely a declaratory measure.

The second temporal matter is that the dual cardinal aspects of the estab-
lishment of peace—the termination of war and the normalization of rela-
tions—need not be synchronized. Thus, under Article I of the Egyptian-Israeli
Treaty of Peace, while the state of war between the parties is to be terminated
(as shown) upon ratification, “normal and friendly relations” are to be effected
only after a further interim period of three years.#> The gradual time-table is a
marginal matter. The decisive element is that a treaty of peace is not just a neg-
ative instrument (in the sense of the negation of war); it is also a positive docu-
ment (regulating the normalization of friendly relations between the former
belligerents).46 Normalization produces repercussions in diverse areas, ranging
from diplomatic to cultural exchanges, from navigation to aviation, and from
trade to scientific cooperation. The quintessence of a treaty of peace is writing
finis not only to the armed phase of the conflict between the parties, but to the
conflict as a whole. Hence, in appropriate circumstances, the conclusion of a
treaty of peace constitutes an implied recognition of a contracting party as a
State.#?

Patently, a treaty of peace is no guarantee of lasting peace. If the root causes
of the war are not eradicated, another armed conflict may erupt in time. In ad-
dition, the same treaty of peace which closes one war can lay the foundation for
the next one: the Treaty of Versailles is a prime example of this deplorable state
of affairs. But notwithstanding any factual nexus linking the two periods of hos-
tilities, the interjection of a treaty of peace signifies that legally they must be
viewed as separate wars. Of course, new bones of contention, not foreseen at
the point of signature of a treaty of peace, may also become catalysts to another
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war. When a treaty of peace is acclaimed as a “final” settlement, and statesmen
indulge in high-sounding prognostications as to its power of endurance, it is ad-
visable to recall that most wars commence between parties that have earlier en-
gaged themselves in treaties of peace. The life expectancy of an average treaty
of peace does not necessarily exceed the span of a generation or two. Each gen-
eration must work out for itself a fresh formula for peaceful coexistence.

ii. Peace Preliminaries-

Prior to the entry into force of a definitive treaty of peace, the parties may
agree on preliminaries of peace. Such a procedure generates the following results:

a. In the past, the peace preliminaries themselves might have brought hostil-
ities to an end,*® whereas the ultimate treaty of peace would focus on the pro-
cess of normalizing relations between the former belligerents. Nowadays, the
function of peace preliminaries of this type will usually be served by an armi-
stice agreement (see infra, (b)).

b. At the present time, peace preliminaries generally represent a mere
“pactum de contrahendo on the outline of a prospective peace treaty.”#® Unless
and until the projected treaty of peace actually materializes, the final curtain is
not drawn on the war. As an illustration, one can draw attention to the two
Camp David Framework Agreements of 1978 for Peace in the Middle East and
for the Conclusion of a Peace Treaty between Egypt and Israel.’0 Here the par-
ties agreed on certain principles and some specifics, designed to serve as guide-
lines for a peace settlement. However, as mentioned, the war between Egypt
and Israel was terminated only by dint of the Treaty of Peace (concluded, after
further negotiations, in 1979).

iii. The Legal Validity of a Treaty of Peace

As long as war was regarded as a lawful course of action in international af-
fairs, a treaty of peace was considered petfectly valid, even when imposed on
the defeated party by the victor as an outcome of the use of force.! As soon as
the use of inter-State force was forbidden by international law, some scholars
began to argue that a treaty of peace dictated by an aggressor ought to be viti-
ated by duress.52 This doctrinal approach has been endorsed in Article 52 of
the 1969 Vienna Convention on the Law of Treaties:

A treaty is void if its conclusion has been procured by the threat or use of force in
violation of the principles of international law embodied in the Charter of the
United Nations.53
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Article 52 reflects customary international law as it stands today. In 1973,
the International Court of Justice held, in a dispute between the United King-
dom and Iceland, in the Fisheries Jurisdiction case:

There can be little doubt, as is implied in the Charter of the United Nations and
recognized in Article 52 of the Vienna Convention on the Law of Treaties, that
under contemporary international law an agreement concluded under the threat
or use of force is void.74

The International Law Commission, in its commentary on the draft of Arti-
cle 52, explained that the clause does not operate retroactively by invalidating
treaties of peace procured by coercion prior to the development of the modern
law banning the use of force by States.?> The Commission expressed the opin-
ion that the provision is applicable to all treaties concluded at least since 1945
(the entry into force of the Charter of the United Nations).?¢

Atrticle 52 does not affect equally all treaties of peace. The text makes it
plain that “only the unlawful use of force . . . can bring about the nullity of a
treaty.”7 It follows that Article 52 invalidates solely those treaties of peace
which are imposed by an aggressor State on the victim of aggression. As regards
the reverse situation, Article 75 of the Convention proclaims:

The provisions of the present Convention are without prejudice to any
obligation in relation to a treaty which may arise for an aggressor State in
consequence of measures taken in conformity with the Charter of the United
Nations with reference to that State’s aggression.58

The invalidity of a treaty of peace concluded under duress does not result
from “vitiated consent”: it is a sanction against an internationally unlawful and
even a criminal act.5 Hence, there is nothing legally wrong in a treaty of peace
leaning in favor of a State which was the target of aggression (assuming that it
has prevailed militarily).0 In the words of Sir Humphrey Waldock, “[c]learly,
there is all the difference in the world between coercion used by an aggressor to
consolidate the fruits of his aggression in a treaty and coercion used to impose a
peace settlement upon an aggressor.”8! Only “unlawful coercion” invalidates a
treaty.62

Atrticle 44(5) of the Vienna Convention does not permit any separation of
the provisions of a treaty falling under Article 52.93 This means that a treaty
procured by coercion is void in its entirety: none of its parts may be severed
from the remainder of the instrument, with a view to being saved from abro-
gation. The general rule would apply, inter alia, to a treaty of peace accepted
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under duress by the victim of aggression. But one must be mindful of the fact
that such a treaty is not always confined to undertakings advantageous to the
aggressor. Indeed, the most momentous clause in the text will presumably be
the one terminating the war. If the whole juridical slate is swept clean by nul-
lity, the section devoted to ending the war would also be wiped off. Is it to be
understood that the former belligerents are put again on a war footing? The an-
swer, as furnished by Article 43 of the Vienna Convention, is that the invalidity
of a treaty does not impair duties embodied therein if these are independently
binding on the parties by virtue of general international law.6% All States must
comply with the contemporary prohibition of the use of inter-State force, and
the abrogation of a particular treaty of peace does not alter this basic position.

Article 52 refers to a treaty procured by unlawful use or threat of force as
“void.” The expression is expounded by Article 69(1), which states that the
“provisions of a void treaty have no legal force.”6> The concept underlying Ar-
ticle 52 is one of “absolute nullity.”® It is true that a party invoking a ground for
impeaching the validity of a treaty must take certain steps enumerated in Arti-
cle 65.67 The obligation to observe the procedure set out in Article 65 might
suggest that, should the aggrieved party (for reasons of its own) refrain from
contesting the validity of the treaty, nullification would not take place.t8 How-
ever, if that were the case, the instrument would really be voidable rather than
void. If a treaty of peace dictated by an aggressor is genuinely void, it must be
tainted by nullity automatically and ab initio. Therefore, any competent forum
should be authorized to recognize the treaty as void, even if no attempt to in-
voke invalidity has been made by the State directly concerned.5?

(b) Armistice Agreements

Under orthodox international law, an armistice was construed as an inter-
lude in the fighting, interchangeable in substance with a truce or a cease-fire
(see infra, section III). It is characteristic that Articles 36 to 41 of the Hague
Regulations, annexed to Hague Convention (II) of 1899 and (IV) of 1907 Re-
specting the Laws and Customs of War on Land, employ the expression “armi-
stice” when the subject under discussion is the suspension of hostilities.’® By
contrast, in the current practice of States, an armistice chiefly denotes a termi-
nation of hostilities, completely divesting the parties of the right to renew mili-
tary operations under any circumstances whatever. An armistice of this nature
puts an end to the war, and does not merely suspend the combat.

The transformation undergone by “armistice” as a legal term of art had its
origins in the armistices which brought about the termination of World War
1.7l A close look at the most famous armistice—that of November 11, 1918,
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with Germany—discloses that, although concluded at the outset for a duration
of only 36 days?? (a period later extended several times?), its far-reaching pro-
visions (obligating the German armed forces, inter alia, to surrender their arms,
to withdraw from occupied territories as well as from certain areas within Ger-
many itself, etc.) barred the possibility of resumption of hostilities by the van-
quished side. Only the victorious allies reserved to themselves the option of
resorting to force again in case of breach of the Armistice’s conditions by Ger-
many. This reading of the text is reinvigorated by the formulation of the last ex-
tension of the Armistice (without an expiry date) in February 1919.74

The innovative trend of terminating war by armistice continued, and be-
came clearer, in the armistices of World War II, which resemble peace prelimi-
naries (of the first category).? Significantly, in the Armistices with Romania
(1944) and Hungary (1945), these two countries declared that they had “with-
drawn from the war” against the Allied Powers.”® Romania specifically an-
nounced that it “has entered the war and will wage war on the side of the Allied
Powers against Germany and Hungary,”?” and Hungary agreed to the condi-
tion that it “has declared war on Germany.””® Likewise, Italy—which con-
cluded an armistice with the Allies in September 19437°—declared war against
Germany in October of that year. The Preamble to the 1947 Paris Treaty of
Peace with Italy directs attention to the fact that (as a result of the declaration
of war) Italy “thereby became a co-belligerent against Germany.”8 For a tradi-
tionalist, adhering to the notion of an armistice as a mere suspension of hostili-
ties, “Italy’s co-belligerency created a highly anomalous situation juridically,
and one which to some extent defies legal analysis and classification.”8! After
all, if the war between the Allied Powers and Italy did not end until the Treaty
of Peace of 1947, Italy—the armed forces of which were fighting, after 1943,
alongside Allied formations against a common foe (Germany)82—was the
co-belligerent of its enemies! Yet, once it is perceived that an armistice signifies
the termination of war, there is no anomaly in the status of Italy during World
War II. Earlier, Italy was a co-belligerent with Germany against the Allies. Fol-
lowing the termination of its war with the Allies—by virtue of the 1943 Armi-
stice—nothing prevented Italy from declaring war against Germany and
becoming a co-belligerent with the Allies. The same is true of Romania and
Hungary.

The evolution in the perception of armistice reached its zenith at a later stage,
with a series of General Armistice Agreements signed in 1949 between Israel, on
the one hand, and Egypt, Lebanon, Jordan, and Syria, on the other,83 followed by
the 1953 Panmunjom Agreement Concerning a Military Armistice in Korea.84
These Armistice Agreements terminated the Israeli War of Independence and
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the Korean War, respectively, although they did not produce peace in the full
meaning of the term. Typically, the Panmunjom Agreement states as its objec-
tive the establishment of an armistice ensuring “a complete cessation of hostili-
ties and of all acts of armed force in Korea until a final peace settlement is
achieved.”8> The thesis (advanced in 1992) that “the Korean War is still legally
in effect”86 is untenable.

A closer look at the Israeli Armistice Agreements may illuminate the special
features and the problematics of armistice as a mechanism for ending wars. The
first article of all four Agreements prescribes that, with a view to promoting the
return to permanent peace in Palestine, the parties affirm a number of princi-
ples, including a prohibition of resort to military force and aggressive action.’7
In keeping with these principles, the parties are forbidden to commit any war-
like or hostile act against one another.88 The Agreements clarify that they are
concluded without prejudice to the “rights, claims and positions”® of the par-
ties in the ultimate peaceful settlement of the Palestine Question.”® The pur-
pose of the armistice is described in terms of a transition from truce to a
permanent peace’! (in the case of Egypt, the Armistice Agreement expressly
supersedes a previous General Cease-Fire Agreement.)?2 Above all, the Agree-
ments lay down that they will remain in force until a peaceful settlement be-
tween the parties is achieved.?3

The “without prejudice” formula (so popular among lawyers) was intro-
duced to forestall future claims of estoppel in the course of peace negotiations.
The formula must not obscure the salient point that the parties reserve only
their right to reopen all outstanding issues when they eventually get to negoti-
ate an amicable settlement of the conflict. During the intervening time, the
conflict continues, but it is no longer an armed conflict. The thrust of each
Agreement is that both parties waive in an unqualified manner any legal option
that either of them may have had to resume hostilities and to resolve the con-
flict by force. The Agreements can be considered transitional, inasmuch as
they were intended to be ultimately replaced by definitive peace treaties; yet,
there is nothing temporary about them.%*

Atrticle V(2) of the Agreement with Egypt avers that the Armistice Demar-
cation Line “is not to be construed in any sense as a political or territorial
boundary” and, again, that the line is drawn “without prejudice.”> This clause
is not replicated in the other Agreements, although a more diluted version has
been inserted into Article VI(9) of the Agreement with Jordan® and Article
V(1) of the Agreement with Syria%7 (there is no counterpart in the Agreement
with Lebanon). Once more, the disclaimer may be taken as lip-service. An
analysis of the Agreements in all their aspects shows that “the armistice
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demarcation lines can be regarded as equivalent to international frontiers, with
all the consequences which that entails.””8 When a line of demarcation be-
tween States is sanctioned in such a way that it can be revised only by mutual
consent (and not by force), it becomes a political or territorial border.?® The
line may not be deemed “final,” but the frontiers of no country in the world are
impressed with a stamp of finality. All international frontiers can be altered by
mutual consent, and history shows that many of them undergo kaleidoscopic
modifications through agreements.100

It is noteworthy that when the United Nations Security Council, in 1951,
had to deal with an Israeli complaint concerning restrictions imposed by Egypt
on the passage of ships through the Suez Canal, the Council adopted Resolu-
tion 95 pronouncing that the armistice between the two countries “is of a per-
manent character” and that, accordingly, “neither party can reasonably assert
that it is actively a belligerent,”10! It emerges from the text of the Resolution, and
the thorough discussion preceding it, that the Council totally rejected an Egyptian
contention that a state of war continued to exist with Israel after the Armistice.102

The Israeli Armistice Agreements carry in their titles the adjective “Gen-
eral.” This was done against the backdrop of Article 37 of the Hague Regula-
tions,103 which sets side by side a general and a local armistice (meaning
suspension of hostilities (see infra, section III)). The Panmunjom Armistice
Agreement already omits the adjective. The omission is consistent with the
modern meaning of an armistice agreement as an end to war, for a local termi-
nation of war is an oxymoronic figure of speech. An authentic termination of
war must be general in its scope.

No doubt, an armistice agreement is never the equivalent of a treaty of
peace. When it brings war to a close, an armistice is like the first category of
preliminaries of peace (supra, section II (a) ii). Whereas a treaty of peace is
multi-dimensional (both negating war and providing for amicable relations),
an armistice agreement is restricted to the negative aspect of the demise of war.
To the extent that a distinction is drawn between associative and dissociative
peace (the latter amounting to “the absence of war, a peace defined nega-
tively”),104 an armistice has to be marked as a dissociative peace.

Comparatively speaking, the negation of war is of greater import than the in-
troduction or restoration of, say, trade or cultural relations. Still, when such re-
lations are non-existent, a meaningful ingredient is missing from the fabric of
peace. That is why the mere conclusion of an armistice agreement does not im-
ply recognition of a new State. Furthermore, notwithstanding an armistice,
diplomatic relations need not be established or reestablished. The frontiers
(the Armistice Demarcation Lines) may remain closed, and, in general,
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relations between the former belligerents will probably be strained. After all,
the armed phase of the conflict is over, but the conflict itself may continue
unabated.

As a result, even after an armistice agreement, the conclusion of a treaty of
peace remains a high priority item on the agenda. The armistice ends the war,
but the consummation of a fully-fledged peace requires a lot more. When the
advent of a treaty of peace in the post-armistice period is delayed, as has been
the case both in the Arab-Israeli conflict and in Korea, the chances of another
conflagration always loom large on the political horizon. Nevertheless, should
any of the former belligerents plunge again into hostilities, this would be con-
sidered the unleashing of a new war and not the resumption of fighting in an
on-going armed conflict.

There is entrenched resistance in the legal literature to any reappraisal of
the role assigned to armistice in the vocabulary of war.195 Pace this doctrinal
conservatism, the terminology has to be adjusted to fit the modern practice of
States.196 Scholars must open their eyes to the metamorphosis that has oc-
curred over the years in the legal status of armistice.

(c) Other Modes of Terminating War
A war may be brought to its conclusion not only in a treaty of peace orin an
armistice agreement. It may also come to an end in one of the following ways:

i. Implied Mutual Consent

When belligerents enter into a treaty of peace or an armistice agreement,
war is terminated by mutual consent expressed in the instrument. It is not req-
uisite, however, that the mutual consent to end a war be verbalized by the par-
ties. Such consent can also be inferred by implication from their behavior: a
state of war may come to a close thanks to a mere termination of hostilities on
both sides.107

An examination of the legal consequences of the absence of warfare must be
conducted prudently. The fact that all is quiet along the front line is not ines-
capably indicative of a tacit consent to put paid to hostilities. A lull in the fight-
ing, or a formal cease-fire, may account for the military inactivity. War cannot
be regarded as over unless some supplemental evidence is discernible that nei-
ther party proposes to resume the hostilities.1% The evidence may be distilled
from the establishment or resumption of diplomatic relations.%?

To give tangible form to the scenario of a state of war continuing despite a
lengthy hiatus in the fighting, one can take the case of Israel and Iraq. Iraq is
one of the Arab countries that invaded Israel in 1948. Unlike its co-belligerents
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(Egypt, Lebanon, Jordan, and Syria), Iraq took advantage of the fact that it has
no common border with Israel and refused to sign an armistice agreement (sim-
ply pulling its troops out of the combat zone). After prolonged periods of avoid-
ing a military confrontation, Iraqi and Israeli armed forces clashed again in
June 1967 and in October 1973.110 In 1981, Israeli aircraft destroyed an Iraqi
nuclear reactor (under construction), which apparently had the capacity of
manufacturing nuclear weapons.1!! In this writer’s opinion, the only plausible
legal justification for the bombing of the reactor is that the act represented an-
other round of hostilities in an on-going armed conflict. In 1991—in the course
of the Gulf War—Iraq launched dozens of Scud missiles against Israeli objec-
tives (mostly, centers of population), despite the fact that Israel was not a mem-
ber of the American-led coalition which had engaged in combat to restore the
sovereignty of Kuwait. The indiscriminate bombardment of civilians, by mis-
siles or otherwise, is unlawful under the jus in bello.112 While the jus is the same
in every bellum, it is useful to single out the relevant framework of hostilities.
The Iraqi missile offensive against Israel must be observed in the legal context
not of the Gulf War but of the war between Iraq and Israel which started in
1948 yet continues to this very day.1!3 That war is still in progress, unhindered
by its inordinate prolongation since 1948, for hostilities flare up intermittently.

ii. Debellatio

Debellatio is a situation in which one of the belligerents is utterly defeated, to
the point of its total disintegration as a sovereign nation. Since the war is no
longer inter-State in character, it is terminated by itself. Even though the ex-
tinction of an existing State as a result of war is not to be lightly assumed, there
comes a time when it can no longer be denied.!14

Debellatio necessarily involves effective military occupation of the local terri-
tory by the enemy, but it goes beyond that: all organized resistance has to disap-
pear, and the occupied State must be “reduced to impotence.”!!> The three
basic parameters of debellatio are as follows: (i) the territory of the former bellig-
erent is occupied in its entirety, no remnant being left for the exercise of sover-
eignty; (ii) the armed forces of the erstwhile belligerent are no longer in the
field (usually there is an unconditional surrender), and no allied forces carry on
fighting by proxy; and (iii) the Government of the former belligerent has passed
out of existence, and no other Government (not even a Government in exile)
continues to offer effective opposition.!!16 Kuwait was saved from debellatio in
the Gulf War, notwithstanding its total occupation by the Iraqi armed forces,
because its Government went into exile and a large coalition soon came to its
aid militarily.
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The phenomenon of debellatio has been recognized in many instances in
the past.11? Some commentators contend that a debellatio of Germany oc-
curred at the end of World War II,118 following the unconditional surrender
of the Nazi armed forces.!1® However, the legal status of Germany in the im-
mediate post-War period was exceedingly complicated.!20 The position was
so intricate that, in the same Allied country (the United Kingdom), different
dates were used for different legal purposes to mark the termination of the war
with Germany.!2!

iii. Unilateral Declaration

Just as war can—and, under Hague Convention (III), must—begin with a
unilateral declaration of war, it can also end with a unilateral declaration.!22 In
this way the United States proclaimed, in 1951, the termination of the state of
war with Germany.123

The technique of a unilateral declaration can be looked upon not as an inde-
pendent mode for bringing war to a close, but as an offshoot of one of the two
preceding methods. State A can impose war on State B by a unilateral declara-
tion or act. Just as State B is unable to prevent State A from submerging them
both in war, State B cannot effectively terminate the war when State A is bent
on continuing it. A unilateral declaration by State B ending the war is an inane
gesture, if State A is able and willing to go on fighting. “For war can be started
by one party, but its ending presupposes the consent of both parties, if the en-
emy state survives as a sovereign state.”124 A unilateral declaration by State B
promulgating that the war is over has a valid effect only if State A is either com-
pletely defeated (undergoing debellatio) or is willing to abide by the declara-
tion.125 If both State A and State B exist at the end of the war, both must agree
to finish it. Yet, such an agreement may consist of a formal declaration by State
B and the tacit consent of State A (or vice versa).126

III. The Suspension of Hostilities

(a) Different Types of Suspension of Hostilities

A suspension of hostilities may evolve de facto when no military operations
take place. A respite of this nature may endure for a long period of time. But
since neither belligerent is legally committed to refrain from resuming hostili-
ties, the fighting can break out again at any moment without warning.!27

More importantly, belligerents may assume an obligation de jure to abstain
from combat in the course of a war (which goes on). A number of terms are
used to depict a legal undertaking to suspend hostilities: (i) truce, (ii)
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cease-fire, and, in the past, (iii) armistice. As noted above, the last term—
armistice—has undergone a drastic change in recent years and now principally
conveys a termination, rather than a suspension, of hostilities. The current us-
age of the term “cease-fire,” in lieu of “armistice,” must be recalled when one
examines the aforementioned Articles 36 to 41 of the Hague Regulations.!28
These clauses do not employ the phrase “cease-fire.” Instead, they refer to “ar-
mistice,” commensurately with the vocabulary prevalent at the turn of the cen-
tury. However, since their avowed aim is to govern the suspension of hostilities,
they must be deemed applicable to present-day cease-fires (as opposed to mod-
ern armistices).

The expression “truce” is embedded in tradition and history. It acquired par-
ticular resonance in the Middle Ages, in the form of the Truce of God (Treuga
Dei). This was an ecclesiastical measure by which the Catholic Church sus-
pended warfare in Christendom on certain days of the week, as well as during
Lent and church festivals.!?® The phrase “cease-fire” has been introduced into
international legal parlance in the present (post-World War II) era. Although
some scholars ascribe to truce and cease-fire divergent implications, the pres-
ent practice of States—for the most part—treats them as synonymous.!30 As
examples for an indiscriminate use of the two terms, it is possible to adduce suc-
cessive resolutions adopted by the Security Council during Israel’s War of In-
dependence in 1948.131

A cease-fire (or truce) may be partial or total in scope. Article 37 of the
Hague Regulations differentiates between a general cease-fire (originally,
“armistice”) suspending all military operations everywhere, and a local
cease-fire suspending such operations only between certain units at particular
locations.!32

i. Local Cease-Fire Agreement

A cease-fire (or truce) may apply to a limited sector of the front, without im-
pinging on the continuation of combat elsewhere. The object of such a local
suspension of hostilities is to enable the belligerents to evacuate the wounded,
bury the dead, conduct negotiations, and so forth. A local cease-fire may be
agreed upon on the spot by military commanders (who can be relatively junior
in rank), without the involvement of their respective Governments. The agree-
ment would then be informal, and it does not have to be in writing.!33

Article 15 of Geneva Convention (I) of 1949 for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces in the Field stipulates
that, whenever circumstances permit, a suspension of hostilities is to be ar-
ranged (generally or locally) so as to facilitate the removal, exchange, and
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transport of the wounded left on the battlefield or within a besieged or encir-
cled area.13% The article employs the term “armistice,” but what is actually
meant in current terminology is a cease-fire.

ii. General Cease-Fire Agreement

Belligerents may enter into an agreement suspending hostilities everywhere
within the region of war. The duration of a general cease-fire (or truce) may be
predetermined in the agreement or it may be left open.

A general cease-fire agreement is normally made in writing by (or with the
approval of) the Governments concerned. In that case, it has the status of a
treaty under international law.13% The essence of a general cease-fire is a de-
tailed agreement on the conditions under which hostilities are suspended.
There are two sine qua non specific elements: time (at which the cease-fire is
due to enter into force on all fronts; there can also be different times for differ-
ent geographic sectors) and place (fixing the demarcation line between the op-
posing military formations, with or without a buffer demilitarized zone).136
However, nothing prevents the parties from appending to a general cease-fire
agreement other clauses which transcend the technicalities of the suspension
of hostilities and relate to such matters as the immediate release of prisoners of
war. Semantically, this is liable to produce a result which may sound strange.
Should the general cease-fire agreement set a date for release of prisoners of
war, and should a belligerent extend their detention beyond that date, the act
would constitute a cease-fire violation although no fire has been opened.

iii. Cease-Fire Ordered by the Security Council

The Security Council, performing its functions under Chapter VII of the
Charter of the United Nations,!37 may order belligerents to cease fire. Un-
equivocal language to that effect is contained, for example, in Resolution 54
(1948),138 adopted at the time of Israel’s War of Independence. Under Article
25 of the Charter, UN members are legally bound to accept and carry out man-
datory decisions of the Security Council.13% However, the Council does not
rush to issue direct orders. Ordinarily, it shows a proclivity for milder language.
In the Falkland Islands War of 1982, the Council only requested the Secre-
tary-General “to enter into contact with the parties with a view to negotiating
mutually acceptable terms for cease-fire.”140 On other occasions, the Council
called upon the parties to cease fire,14! and less frequently demanded a
cease-fire.142 As long as the Council is merely calling for a cease-fire, its resolu-
tion has the hallmark of a non-binding recommendation. The parties are then
given an opportunity to craft a cease-fire agreement of their choosing. But if
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they fail to reach an agreement, the Council may be driven in time to ordain a
cease-fire. In the Iran-Iraq War, the Security Council issued a call for a cease-fire
in 1982,143 demanding it only in 1987.144 The text and the circumstances clearly
imply that “the change in the wording from calling for a cease-fire to demanding
one” conveyed a shift from a recommendation to a binding decision.14®

The most peremptory and far-reaching cease-fire terms ever resorted to by
the Security Council were imposed on Iraq in Resolution 687 (1991),146 after
the defeat of that country by an American-led coalition (with the direct bless-
ing of the Council) in the Gulf War. Resolution 687 “is unparalleled in the ex-
tent to which the Security Council” was prepared to go in dictating cease-fire
conditions (especially where disarmament is concerned).!4? Nevertheless, as
the text of the Resolution explicitly elucidates, it brings into effect no more
than “a formal cease-fire.”148 A labelling of Resolution 687 as a “permanent
cease-fire”149 is a contradiction in terms: a cease-fire, by definition, is a transi-
tion-period arrangement. The suggestion that “despite the terminology used in
Resolution 687, it is clearly more than a mere suspension of hostilities”—for
the substance “is that of a peace treaty”!%9—is not only completely inconsistent
with the plain text of the resolution, it is also counterfactual, given subsequent
history. At various points since 1991, and almost on a routine basis after De-
cember 1998, coalition (mostly U.S. and UK) warplanes have struck Iraqgi mili-
tary targets (especially in so-called “no-fly zones”). The air campaign must be
seen as a resumption of military operations in the face of Iraqi violations of the
cease-fire terms.!3! These are continued hostilities in a war, which commenced
when Iraq invaded Kuwait in August 1990.

The General Assembly, too, may call upon belligerents to effect an immedi-
ate cease-fire. This is what the General Assembly did in December 1971,152 af-
ter the outbreak of war between India and Pakistan (ultimately culminating in
the creation of the independent State of Bangladesh). When such a resolution
is passed by the General Assembly, it can only be issued as a recommendation
and can never be binding. As a non-mandatory exhortation, the resolution may
be ignored with impunity, just as India disregarded the resolution in question. 133

In recent years, most cease-fires have come in the wake of Security Council
resolutions. Either the parties carry out a mandatory decision of the Council or
they arrive at an agreement at the behest of the Council. Even during the “Cold
War,” as long as the Council was not in disarray owing to the exercise or the
threat of a veto, a cease-fire resolution became almost a conditioned reflex in
response to the outbreak of hostilities. Generally speaking, the Council has
tended to act as a fire brigade, viewing its paramount task as an attempt to ex-
tinguish the blaze rather than dealing with all the surrounding circumstances.
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A cease-fire directive by the Council, like an agreement between the
belligerents, may be limited to a predetermined time frame. A case in point is
Resolution 50 (1948), adopted in the course of Israel’s War of Independence,
which called upon all the parties to cease fire for a period of four weeks.!5¢
When the prescribed time expired, fighting recommenced. More often, the
Council avoids setting specific terminal dates for cease-fires, preferring to
couch them in an open-ended manner.

(b) The Nature of Cease-Fire

The suspension of hostilities must not be confused with their termina-
tion.155 A termination of hostilities means that the war is over—the parties are
no longer belligerents, and any subsequent hostilities between them would in-
dicate the outbreak of a new war. Conversely, a suspension of hostilities con-
notes that the state of war goes on, but temporarily there is no actual warfare.
Psychologically, a protracted general cease-fire lasting indefinitely is a state of
no-war and no-peace. Legally, this is a clear-cut case of war. The state of war is
not terminated, despite the absence of combat in the interval.

Renewal of hostilities before a cease-fire expires would obviously contravene
its provisions. Nonetheless, it must be grasped that hostilities are only contin-
ued, after an interruption, and no new war is started. For that reason, a
cease-fire violation is irrelevant to the determination of armed attack and
self-defense. That determination is made exclusively on the basis of the begin-
ning of a new armed conflict. The reopening of fire in an on-going war is not
germane to the issue.!56

A cease-fire provides “a breathing space for the negotiation of more lasting
agreements.”1>7 It gives the belligerents a chance to negotiate peace terms
without being subjected to excessive pressure, and to turn the suspension into a
termination of hostilities. But no indispensable bond ties cease-fire and peace.
On the one hand, a treaty of peace may not be preceded by any cease-fire.1>8 On
the other hand, a cease-fire may break down, to be followed by further bloodshed.

The pause in the fighting, brought about by a cease-fire, is no more than a
convenient juncture for peace negotiations. Even a binding cease-fire decree
issued by the Security Council may prove “too brittle to withstand the strains
between the parties” over a protracted period.!3? Should the parties fail to ex-
ploit the opportunity, the period of quiescence is likely to become a springboard
for additional rounds of hostilities (perhaps more intense). This is only to be
anticipated. A cease-fire, in freezing the military state of affairs extant at the
moment when combat is suspended, places in an advantageous position that
party which gained the most ground before the deadline. While the guns are
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silent, the opposing sides will rearm and regroup. If no peace is attained, the
belligerent most interested in a return to the status quo ante will look for a favor-
able moment (militarily as well as politically) to mount an offensive, in order to
dislodge the enemy from the positions acquired on the eve of the cease-fire. A
cease-fire in and of itself is, consequently, no harbinger of peace. All that a
cease-fire can accomplish is set the stage for negotiations or any other mode of
amicable settlement of disputes. If the parties contrive to hammer out peace
terms, success will be due more to the exercise of diplomatic and political skills
than to the cease-fire as such.

The Arab-Israeli conflict is a classical illustration of a whole host of
cease-fires, either by consensual arrangement between the parties or by fiat of
the Security Council, halting hostilities without bringing them to an end. Thus,
if we take as an example the mislabelled “Six Days War” (sparked in June 1967
and proceeding through several cycles of hostilities), the Council insisted on
immediate cease-fire, e.g., in June 1967160 and in October 1973.16! Israel and
Egypt negotiated a cease-fire agreement, e.g., in November 1973.162 Israel and
Syria agreed on a cease-fire, e.g., in May 1974.163 In none of these cases did the
cease-fire, whether initiated by the parties or by the Council, terminate the
war. In the relations between Israel, on the one hand, and Egypt and Jordan, on
the other, the “Six Days War” ended only upon (or on the eve of) the conclu-
sion of Treaties of Peace in 1979 and 1994 respectively (see supra, section I (a)
i). In the relations between Israel and Syria, the “Six Days War” is not over yet,
after more than three decades, since the bilateral peace process has not yet
been crowned with success. A number of rounds of hostilities between Israel
and Egypt or Syria (most conspicuously, the so-called “Yom Kippur War” of
October 1973) are incorrectly adverted to as “wars.” Far from qualifying as sepa-
rate wars, these were merely non-consecutive time-frames of combat, punctu-
ated by extended cease-fires, in the course of a single on-going war which had
commenced in June 1967.

(c) Denunciation and Breach of Cease-Fire

Under Article 36 of the Hague Regulations, if the duration of a suspension
of hostilities is not defined, each belligerent may resume military operations at
any time, provided that an appropriate warning is given in accordance with the
terms of the cease-fire (originally, “armistice”).16* The language of Article 36
seems to this writer to be imprecise. It is submitted that a general cease-fire, if
concluded without specifying a finite date of expiry, ought to be read in good
faith as if it were undertaken for a reasonable period. Within that (admittedly
flexible) stretch of time, none of the parties can be allowed to denounce the
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cease-fire unilaterally. Hence, it is not legitimate for a belligerent (relying on
Article 36) to flout the cease-fire shortly after its conclusion. Only when a rea-
sonable period has elapsed does the continued operation of the agreement de-
pend on the good will of both parties, and the cease-fire can be unilaterally
denounced at will.

Article 36 contains an obligation to give advance notice to the adversary
when denunciation of a cease-fire agreement occurs. But the specifics depend
on what the cease-fire agreement prescribes. It appears that when the agree-
ment is silent on this issue, hostilities may be “recommenced at once after noti-
fication.”165 If fire can be opened at once, the practical value of notification
becomes inconsequential.166

Cease-fire (originally, “armistice”) violations are the theme of Articles 40
and 41 of the Hague Regulations. Article 41 pronounces that, should the viola-
tions be committed by private individuals acting on their own initiative, the in-
jured party would be entitled to demand their punishment or compensation for
any losses sustained.167 Under Article 40, a serious violation of the cease-fire by
one of the parties empowers the other side to denounce it and, in cases of ur-
gency, to resume hostilities immediately.168

Articles 40 and 41 posit, in effect, a three-pronged classification of cease-fire
violations: (i) ordinary violations, not justifying denunciation of the cease-fire
(assuming that denunciation is not otherwise permissible under Article 36);
(ii) serious violations, permitting the victim to denounce the cease-fire, but re-
quiring advance notice before the recommencement of hostilities; and (iii) se-
rious violations pregnant with urgency, enabling the victim to denounce the
cease-fire and reopen hostilities immediately (without advance notice).!6?

The three categories of cease-fire violations are not easily applicable in real-
ity. The question of whether a breach of the cease-fire is serious, or whether any
urgency is involved, seldom lends itself to objective verification. It must not be
overlooked that a violation considered a minor infraction by one party may as-
sume grave proportions in the eyes of the antagonist.170 At the same time, the
emphasis placed by Article 40 on serious cease-fire violations is consistent with
the reference to a “material breach” appearing in Article 60(1) of the 1969 Vi-
enna Convention on the Law of Treaties (in the general context of termination
of bilateral treaties).17!

IV. Conclusion

The three separate stages in the course of war—its initiation, suspension
and termination—are easy to tell apart in the abstract. Yet, frequently,
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international lawyers sharply disagree with one another about the interpreta-
tion of international instruments, and the consequences of actions taken by
belligerents, when expressions such as declarations of war, truces, cease-fires
and armistices are employed. To some extent, the lack of consensus is due to
the linguistic evolution of modern international law since its inception some
350 years ago. The passage of time has brought about alterations in interna-
tional legal terms of art.

The purpose of the present essay is to shed some light on the correct mean-
ing of the contemporary vocabulary of war. This vocabulary is bound to de-
velop further in the years ahead. However, at the end of the second
millennium, its definitional range can be fairly settled against the background
of the recent practice of States. Terminological exactitude is not merely a mat-
ter of fastidiousness. It gives rise to a better understanding of the implications
and ramifications of what States do in the world of reality.

This essay is a revised and updated version of Chapter 2 of the author’s
WAR, AGGRESSION AND SELF-DEFENCE 31-58 (2d ed.,1994).
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VI

Legal Issues of Multinational Military Units
Tasks and Missions, Stationing Law, Command and Control

Dieter Fleck

I[N HIS LONG-STANDING LEGAL CAREER, Professor Leslie C. Green has al-
ways shown a very personal interest in new topics and developments, in
particular with regard to European affairs. The following considerations on cur-
rent legal issues surrounding multinational military units are, therefore, con-
tributed to this volume, published in his honor. Multinational military units
may lend a new quality to the European unification process by helping make it
irreversible in the fields of security and defense. This process may contribute to
the continuity and predictability of international relations. It will.promote a
common security and defense identity which in a very distinct way may in-
crease the security of the nations involved. Although such trends are still
unique, even in Europe today, they might well prove significant beyond the
North Atlantic Alliance in the years to come.

Multinational military units can facilitate modernization despite dwindling
resources. Due to force and budget reductions in certain participating coun-
tries, there have already been several cases of major formations no longer being
sustainable on a national scale. Multinationality ensures the States concerned
continue participating in military operations at corps level. What matters
more, however, is a new chance to deepen cooperation within the Alliance and
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further develop mutual understanding of the daily interests and requirements
of the Allies.

Multinational military units are characterized by military-to-military coordi-
nation between States. They are not entities with a corporate, political element
of their own, nor do they enjoy an independent status distinct from the contrib-
uting States. Nevertheless, they tend to mark the beginning of a trend in the
larger context of overall European security.

The present study begins by describing existing agreements concerning mul-
tinational military units. It then turns to the right of presence of military con-
tingents in a foreign host State, provisions relating to the status of the military
and civilian personnel involved, and issues of command and control. Finally,
some conclusions will be drawn on the relevance of the concept of multina-
tional military units for further activities within the Alliance and beyond.

Present Agreements on Multinational Units

The concept of multinationality manifests itself especially clearly in the Ger-
man Bundeswehr. For several decades, the German Air Force has increasingly
developed multinational cooperation, a fact reflected in its daily training pro-
grams, doctrine, and Alliance integration. Much of the Air Force (fighter
wings, surface-to-air missile units, and air combat operations centers) is already
subordinate to NATO commanders in peacetime, receiving operation orders
from the integrated NATO structure on the basis of NATO operation plans.
The German Navy permanently contributes two destroyers or frigates, as well
as a mine countermeasures unit, to NATO’s Standing Naval Forces. The high-
est degree of multinationalization has been reached in the German Army.
With only one exception (IVth Corps, with headquarters in Potsdam), all of its
major formations are multinational today.

In the German case, three different models of multinational units have been
developed simultaneously. First, two German/U.S. corps follow the so-called
lead nation model, with the U.S. and Germany taking turns performing com-
mand functions and occupying key positions. The second, or framework model,
is illustrated by the Allied Command Europe (ACE) Rapid Reaction Corps, in
which the British Forces provide the framework, i.e., command, control, ad-
ministration, and logistic support of the headquarters, and define procedures.
By contrast, the framework is provided by the Bundeswehr for the Reaction
Force Air Staff based in Kalkar. The Danish-German Corps LANDJUT was
the first formation to be organized according to the third model, deepening
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integration. The German-Netherlands Corps and the European Corps have pro-
vided an opportunity to further develop and deepen the integration model.

The German-Netherlands Corps, with its headquarters in Muenster,
Westphalia, is the first example of a multinational unit with forces of each par-
ticipating State stationed on the territory of the partner State. This Corps com-
prises German main defense forces (Ist Armored Division/Military District
Command Il in Hanover) and the major part of the Netherlands Army, i.e., the
Ist (NL) Division “7 December,” the 41st Light Brigade which has been sta-
tioned in Seedorf (Lower Saxony) for decades. The binational Command Sup-
port Group (CSG), which includes more than 1,400 German military and
civilian personnel, is stationed in Eibergen (Netherlands). In a joint declara-
tion dated October 6, 1997, the respective Ministers of Defense designated the
Corps Headquarters in Muenster as a Force Answerable to Western European
Union (FAWEU). Moreover, the Convention on the German-Netherlands
Corps, signed on October 6, 1997,! has been submitted to parliaments in Ger-
many and in the Netherlands for approval. The Headquarters has been given
legal authority to contract, hire civilian personnel, and pay claims, all from a
multinational Corps budget and on behalf of the two participating States. Prop-
erty acquired with common funds is to be considered as owned in common by
the Federal Republic of Germany and the Kingdom of the Netherlands. Em-
ployment contracts of civilians hired to work at the Headquarters in Muenster
are governed by German labor and social law.

The European Corps (Eurocorps), headquartered in Strasbourg, France,
consists of personnel from five nations (Belgium, France, Germany, Luxem-
bourg and Spain). It attained operational readiness on November 30, 1995.
One of its core elements is the Franco-German Brigade, which has existed
since 1988 and which, in part, is integrated down to the company level. Belgian
and French military elements? of the Eurocorps are stationed in Germany; their
status is determined by the NATO SOFA3 and the Supplementary Agreement
to the NATO SOFA with respect to foreign forces stationed in Germany.4 A
January 21, 1993 agreement with Supreme Allied Commander, Europe
(SACEUR Agreement) defines the special terms of the employment of the
Corps within the framework of the North Atlantic Alliance. By it, the Corps
will serve as part of the main defense and reaction forces on the basis of opera-
tion plans prepared under the auspices of SACEUR. In any case, the participat-
ing nations will remain responsible for deciding on the employment of the
Corps. The status of the headquarters in Strasbourg and of the formations op-
erating jointly on the territories of each participating State are yet to be de-
fined. To this end, a “Strasbourg Convention” is currently being negotiated to
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establish the legal personality of the headquarters and describe the mission of
the Corps. This agreement will be subject to approval by the parliaments of the
participating States.

For other multinational Units, stationing issues are of less significance. The
LANDJUT Corps had been based in the area of Jutland/Schleswig-Holstein
since 1962, with the existing NATO headquarters of the Allied Land Forces
Schleswig-Holstein and Jutland (HQ LANDJUT) in Rendsburg being used for
command and control. HQ LANDJUT was supported by one headquarters
company and one Danish and one German signal battalion. It exercises opera-
tional command over German and Danish units which remain national units
deployed in their home countries, but which cooperate closely during exer-
cises. HQ LANDJUT was disbanded in Spring 1999 following introduction of
the new NATO command structure. However, close Danish-German army co-
operation will continue together with a new ally, Poland, in the Multinational
Corps Northeast. This formation was activated in September 1999, after Po-
land’s accession to the North Atlantic Treaty. To this end, the Ministers of De-
fense of Denmark, Germany and Poland signed a Declaration of Intent and an
agreement on initial preparations for the establishment of the trinational head-
quarters in Szczecin in March 1998. The Danish Division and the 14th (GE)
Mechanized Infantry Division (Neubrandenburg) will continue to cooperate as
they did in the LANDJUT Corps and be reinforced by the 12th (PL) Division as
anew and equal partner. Permanent deployment in foreign countries will be re-
stricted to the Danish and German elements of the Corps Headquarters based
in Szczecin. As requested by the Parties involved, Danish-German-Polish ne-
gotiations on the Corps have been conducted under German chairmanship.
The experience gained in Muenster and Strasbourg could thus be utilized for
the new trilateral corps. On September 5, 1998, the Corps Convention® was
signed in Szczecin following parliamentary approval in Denmark, Germany,
and Poland. It entered into force in October 1999.

Possible tasks and missions of multinational units were considered in Ger-
many against the backdrop of the constitutional discussion on Bundeswehr
participation in out-of-area operations, which led to the Federal Constitutional
Court’s decision of 1994.6 It is obvious that the armed forces are not only possi-
ble tools of collective defense in accordance with Article 5 of the North Atlan-
tic Treaty and Article V of the Western European Union (WEU) Treaty, but
must also be designated for multinational crisis management tasks under the
auspices of the United Nations, NATO, or WEU or on the basis of regional
agreements in accordance with Chapter VIII of the UN Charter. In addition,
they serve to plan, prepare and execute humanitarian aid activities and rescue
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operations, including disaster relief. It is in this context that the appropriate au-
thorities of each participating State have to decide on missions within the
scope of their national constitutions and in accordance with the provisions of
the Charter of the United Nations.

The Eurocorps is fully available for each of the three basic mission types. In
peacetime, only main defense forces are assigned to the German-Netherlands
Corps on the German side. This, however, does not preclude crisis reaction
forces of the Bundeswehr from being assigned also to the Corps for specific mis-
sions. The fact that the Corps Headquarters has been designated FAWEU un-
derlines the interest that both sides have in the capability to jointly accomplish
this part of the spectrum of tasks as well. Similar arrangements are being con-
sidered for the Multinational Corps Northeast, even though the 14th (GE)
Mechanized Infantry Division forms part of the German Army’s main defense
forces.

Other multinational units in Europe (to which the Bundeswehr does not
contribute) also demonstrate the attractiveness of the integration model far be-
yond the German borders. For many years, the United Kingdom/Netherlands
Amphibious Force has developed close and effective cooperation in accor-
dance with NATO plans and national commitments. The European Rapid Op-
erational Force (EUROFOR), with its headquarters in Verona, Italy, comprises
personnel from France, Italy, Portugal, and Spain, although an agreement on
the formation remains to be concluded. The same Parties also created a
non-standing naval force, EUROMARFOR, which has no permanent head-
quarters of its own. EUROFOR and EUROMARFOR are designed to operate
in missions laid down in the Petersberg Declaration of the Ministerial Meeting
of the Western European Union of 19 June 1992,7 namely humanitarian mis-
sions or evacuation of nationals, peacekeeping missions, and combat force mis-
sions for crisis management, including peace-enforcement missions. They will
support the European Security and Defence Identity (ESDI) and are open for
participation by other European forces. Under UN auspices, the Standby High
Readiness Brigade (SHIRBRIG) has been established with headquarters in
Birkeréd, Denmark. Multinational Land Forces (MLF) in brigade strength are
planned by Italy, Hungary, and Slovenia, with Italy taking a lead. The Central
European Nations Cooperation in Peace Support (CENCQOOP) is being devel-
oped by five partner States (Austria, Hungary, Romania, Slovak Republic, and
Slovenia) and two observers (Czech Republic and Switzerland). A Letter of In-
tent was signed by the five participating ministers of defence on March 19,
1998. The tasks and mission of CENCOQP are to improve peacekeeping capa-
bilities and achieve a higher profile through regional cooperation based on
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complexity, multifunctionality, non-traditional tasks, multinationality within
contingents, interoperability, interlocking components, as well as role special-
ization, readiness, mobility, rapid and flexible reaction and mission tailoring ac-
cording to the mandate. Finally, the Baltic Battalion (BALTBATT) and the
Baltic Naval Squadron (BALTRON) have proven their usefulness for many
different operations, while a Hungarian-Romanian Battery and other multina-
tional military units are planned to assume specific tasks in the near future.

Agreements Concerning the Right of Presence

The permanent or temporary presence of foreign forces (ius ad praesentiam)
is subject to approval by the receiving State in accordance with its national
laws and practice. In Germany, the right to permanently station allied forces is
based on a State treaty, the 1954 Convention on the Presence of Foreign
Forces.8 This right is not restricted to tasks to be accomplished in the context
of collective defense pursuant to Article 5 of the North Atlantic Treaty. In-
stead, the purpose of stationing is defined in more general terms in the Pream-
ble to the 1954 Convention: “In view of the present international situation and the
need to ensure the defense of the free world”. In the past, this was related to defen-
sive action as provided for in Article 5 of the North Atlantic Treaty (commit-
‘ment to provide assistance “if an armed attack against one or more of the Parties in
Europe or North America occurs”) and in Article V of the Brussels Treaty on the
Western European Union—(“If any of the High Contracting Parties should be the
object of an armed attack in Europe”). However, activities of allied armed forces
in the context of crisis management and humanitarian assistance, as they form
part of the common objectives of multinational units today, are not precluded
by the text of the 1954 Convention. In this regard, note that the Convention
was explicitly confirmed by an Exchange of Notes dated 25 September 1990,
and that the preambular reference to “the present international situation and the
need to ensure the defense of the free world” was not altered in 1990. Thus, it is
subject to continuous political evaluation. In German State practice, such activi-
ties have always required special consent of the Federal Government.

Similar conventional provisions apply to the German forces stationed in the
Netherlands as part of the German-Netherlands Corps. The new 1997 treaty
on the stationing of German armed forces in the Netherlands,10 which updates
a previous German-Netherlands agreement of 1963 and which takes the 1954
Convention into account, covers all possible purposes of stationing, although
set purposes are subject to mutual agreement between the two governments.
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As far as additional allied armed forces temporarily stationed in Germany
within the framework of multinational units for the purpose of combined exer-
cises, the legal situation is rather complex. While there is no doubt that even
temporary presence requires special consent of the Federal Government, the
question of whether and to what extent such consent has to be based on parlia-
mentary approval has been a matter of discussion. Some experts demanded
such approval without clearly defining the scope of the Government’s execu-
tive powers, which are of special importance with regard to forces of a foreign
power on German territory. The German Visiting Forces Act of 1995!! ended
this debate by requiring the conclusion of agreements with sending States.
Such agreements may be put into force in Germany by executive order under
the Visiting Forces Act; specific parliamentary approval is not required. Note
that formal agreements are required on the entry into and temporary stay in the
Federal Republic of Germany of foreign armed forces “for the purpose of exer-
cises, transit by land or training of units”. Below this threshold, manifold forms of
military cooperation are possible and are, indeed, daily routine today, but they
do not require the conclusion of formal agreements. _

German unification necessitated specific provisions concerning the station-
ing of foreign troops, for the territorial application of the 1954 Convention is
restricted to Western Germany. Specifically, according to Article 11 (in con-
junction with Chapter 1 Section I of Annex I) of the Treaty on German
Unity,!2 neither the 1954 Convention or the NATO SOFA and Supplemen-
tary Agreement apply to Berlin or the former German Democratic Republic. In
order to permit allied forces that are permanently stationed in Germany!3 to
temporarily visit the Eastern part of the country, it was agreed in a 25 Septem-
ber 1990 Exchange of Notes!4 that any official activity requires consent of the
Federal Government in compliance with the provisions of Article 5 paragraph
3 of the Two-plus-Four Treaty.1’

An agreement regarding temporary visits by other allied forces was con-
cluded by an Exchange of Notes on April 29, 1998.16 It creates a legal situation
with the six permanent sending States comparable to the above-mentioned Ex-
change of Notes of September 25, 1990. New NATO member States may also
be invited to accede to it. It will be submitted for approval to the newly elected
14t German Bundestag. Approval by the other participating States is being
pursued according to their national requirements.

Before long, bilateral agreements will be concluded with the Polish and
Czech governments covering reciprocal arrangements for the mutual presence
of forces of the Bundeswehr and Polish and Czech forces in each of the partici-
pating States. They can be put into force in Germany by statutory order in
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accordance with the Visiting Forces Act!? and the Act concerning the Part-
nership for Peace (PfP) SOFA.!8 Similar visiting forces agreements are pro-
posed for all new partners to the Alliance.

The Status of Personnel

The status (ius in praesentia) of military and civilian personnel of multina-
tional units is complex because the provisions of international law apply to the
status of foreigners, but not to nationals of the host State. Although the NATO
SOFA of 1951 extends to all NATO members, and to the new partners of the
Alliance through the PfP SOFA of 1995, it mainly contains rather general reg-
ulations. Indeed, the preamble of the NATO SOFA contemplates the possibil-
ity of separate arrangements between the Parties concerned “in so far as such
conditions are not laid down by the present Agreement.” In many cases there is a
need to supplement the NATO SOFA provisions; varying interests have led to
quite different arrangements during the five decades of close cooperation
within the Alliance.

Article IV of the PfP SOFA provides for the possibility of supplementing or
otherwise modifying it in accordance with international law. For such modifica-
tion, the rules codified in Article 41 of the Vienna Convention on the Law of
Treaties!? are relevant. By application of that article, Parties to the PfP SOFA
may modify it only as between themselves alone and subject to the following
conditions: the modification in question must not be prohibited by the PfP
SOFA,; it must not affect the enjoyment by the other Parties of their rights un-
der the PfP SOFA or the performance of their obligations; it must not relate to
a provision, derogation of which is incompatible with the effective execution of
the object and purpose of the PfP SOFA as a whole; and the Parties in question
shall notify the other Parties of their intention to conclude the agreement and
of the modification to the PfP SOFA for which it provides. Thus, the scope
of possible modifications is clearly limited. Experience gathered so far in the im-
plementation of the PfP program establishes that modifications of PfP SOFA
rules are neither intended nor required under existing supplementing agree-
ments. There is, indeed, a widely shared interest in avoiding modifications
altogether.

Cooperation within multinational units may contribute to increased interest
in the reciprocity of such separate arrangements. In this context, the Nether-
lands deserve special credit because, in 1997, they were the first Ally to con-
clude a Supplementary Agreement with the Federal Republic of Germany,20
which defines the rights and duties of Bundeswehr personnel stationed in the
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Netherlands in provisions which are fully congruent with the Supplementary
Agreement regarding the status of forces permanently stationed in Germany.2!
Special tribute is also to be paid to the Czech and Polish negotiators who de-
manded full reciprocity from the beginning of the negotiations on agreements
in accordance with the German Visiting Forces Act. In doing so, they effec-
tively contributed to uniform standards, for as a national law, the German
Visiting Forces Act had to be limited to the status of foreign forces in
Germany.

In addition to the provisions relating to the status of forces of a sending
State, special rules have to be established on the status of multinational head-
quarters. An exception was the LANDJUT Corps, because it was commanded
by an existing NATO headquarters, the status of which ensued from the Paris
Protocol of 195222 and the 1967 Agreement regarding NATO headquarters in
Germany.23 By contrast, the Danish-German-Polish Convention of 5 Septem-
ber 1998 on the Multinational Corps Northeast?4 provided for specific States
rules due to the fact their application of the Paris Protocol, either mutatis mu-
tandis or under its Article 14, was excluded for political and legal reasons. By
Article 14, the whole or any part of the Paris Protocol may be applied, by deci-
sion of the North Atlantic Council, to any international military headquarters
or organization established pursuant to the North Atlantic Treaty. The Head-
quarters of the Multinational Corps Northeast in Szczecin, however, is not part
of the NATO command structure. Reference to the Paris Protocol on NATO
Headquarters could have resulted in a misunderstanding in this respect which
would not have been without political implications. As confirmed in Part IV of
the NATO-Russia Founding Act,?’ in the current and foreseeable security en-
vironment, the Alliance will carry out its collective defense and other missions
by ensuring the necessary interoperability, integration, and capability for rein-
forcement rather than by additional stationing of permanent substantial com-
bat forces. Even if provisions of the Paris Protocol had been used, major
adaptations would have been necessary considering the fact that the Multina-
tional Corps Northeast is subordinated only to the three ministers of defense;
therefore, the rights and responsibilities of NATO as defined in the Paris Pro-
tocol are inapplicable. Consequently, the Multinational Corps Northeast de-
rives no juridical personality from the North Atlantic Treaty Organization as
defined in Article 10 of the Paris Protocol. Its authority is vested exclusively by
the three participating States. Property of the Headquarters of the Multina-
tional Corps Northeast is that of the States and only participating States may
be committed in legal proceedings. Finally, the North Atlantic Council will not
be involved in the settlement of possible disputes, which will remain the
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exclusive responsibility of the Parties under the Convention. These adapta-
tions go far beyond what is normally considered as an application mutatis mu-
tandis.26 Hence, no precedent was established by the Paris Protocol. As far as
relevant, however, experience and common practice deriving from the applica-
tion of certain Paris Protocol provisions may be useful for interpretation
purposes.

Unlike NATO headquarters that do not act on behalf of specific States but
on behalf of the North Atlantic Treaty Organization, the headquarters of mul-
tinational units generally do not require a legal personality of their own, for par-
ticipating States remain the subjects of all rights and duties. The States own all
real property and equipment, either individually or jointly. The fact that mili-
tary and civilian personnel remain under national command does not, how-
ever, preclude combined headquarters from concluding certain support
services contracts payable from the joint budget. Doing so requires an agree-
ment on contractual competence because the contracts are concluded on be-
half of the participating States.

Article 8 of the Convention on the German-Netherlands Corps provides for
this solution. According to the German constitution, the authority to conclude
contracts and perform other administrative functions is exercised by agencies
of the defense administration, not the armed forces.2? A strict separation of the
armed forces and the defense administration may, however, cause friction in
multinational units, especially if the partners provide for differing distribution
of responsibilities, as might be the case if budget commissioner functions are
performed by a division of the Corps headquarters headed by a foreign officer.

It is of particular importance for the Eurocorps that development of a WEU
Status of Forces Agreement has been included in the effort to produce a
NATO/WEU framework document. The necessity and urgency of such an
agreement on the status of troops and personnel placed under WEU command
remains unsettled. Among others, the following factors bear on this issue:
deepening relations between the WEU and NATO, with priority being given
to the implementation of the pertinent resolutions passed during summit con-
ferences and ministerial meetings; increased integration of Associated Part-
ners, specifically in military cooperation within the WEU; and the common
aim to strengthen the WEU’s capabilities, particularly with regard to the role
and efficiency of the WEU’s military bodies. To foster uniformity during com-
bined operations, the status of the troops and personnel placed under WEU
command should largely be patterned on the provisions of the NATO SOFA.
Moreover, the compatibility of new solutions with European Union (EU) law
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must be ensured. This applies specifically to EU law dealing with the exemption
of foreign armed forces and their members from taxes and other duties.?8

Command and Control

Given legal constraints as well as policy concerns which for most of the par-
ticipating States would exclude transfer of full command to an officer of allied
forces, it is essential to clearly define command and control issues for multina-
tional units.

Within NATQO, rules and procedures for integrated assignment are well es-
tablished.?? They denote the relationship between a soldier assigned to a
NATO headquarters or agency and the person heading that headquarters or
agency. Generally speaking, this relationship involves all matters concerning
the soldier, with the exception of personal (in particular disciplinary) matters
and personnel service support (which in principle remains a national
responsibility).

The established terms of command relationship between NATO command-
ers and the national units apply both in peacetime and in wartime. NATO
commanders exercise authority pursuant to the Resolution Implementing Sec-
tion IV of the Final Act of the London Conference of 23 October 1954.30 This
authority is amplified in the Terms of Reference of the Major NATO Com-
manders and further agreements. In these documents, the different levels of
command and control—Tactical Control (TACON),3! Tactical Command
(TACOM),32 Operational Control (OPCON)33 up to Operational Command
(OPCOM)34—are well established. As specified for each particular case, they
may be exercised either permanently or on an ad hoc basis. Although extensive
Coordinating Authority3’ is vested in the NATO commander, Full Com-
mand,3® remains under national authority. It follows that the term “com-
mand,” as used internationally, implies a lesser degree of authority than in a
purely national sense. No NATO commander has full command over the
forces assigned to him. Instead, nations, when assigning forces to NATO, dele-
gate only operational command or operational control. In multinational opera-
tions, each participating nation will normally be represented by a national
commander responsible for ensuring that full command can be exercised and
that respective national law and policies are observed. Given this situation, an
appropriate means for facilitating close cooperation at the international level
are common rules of engagement; they are critical for effective command and
control of an operation.

171



Legal Issues of Multinational Military Units

Likewise, the relationship between a national unit and the competent
NATO commander has to be considered. An elaborate system of NATO Ear-
marked Forces,3” NATO Assigned Forces38 and NATO Command Forces3?
allows for reasonable planning security. It should, however, also be borne in
mind that any Transfer of Authority (ToA) remains subject to national deci-
sion in accordance with national procedures of the country concerned. Addi-
tionally, national forces so earmarked, assigned, or even placed under
operational command or control may be withdrawn by national decision.

Of particular import for Germany is the question of the scope of command
which the Federal Minister of Defense has over German military personnel in
accordance with Article 65a of the German Constitution.0 Despite the article,
German subordinates may be ordered by their national superiors to obey the in-
structions of a foreign directing authority. Disobedience of the foreign supe-
rior’s instructions would be a disciplinary offence against the duty to serve
loyally.4! The practical consequence of this legal construction is that German
soldiers have to fully comply with directives issued by an allied commander as if
these directives were military orders strictu sensu. Non-compliance may be
sanctioned by the competent national commander under the Military Disci-
plinary Code.42 However, penal sanctions are not allowed because, pursuant to
the Military Penal Code,#3 disobedience requires a military order strictu sensu.

In the case of the guard duties in the German-Netherlands Corps, these con-
siderations led to an express provision in the Corps Convention stating that
binationally used facilities may be guarded by binational guards, if sending
State guard personnel are vested with the same authority as guard personnel of
the receiving State. For the execution of their duties, binational guards are ex-
clusively subordinated to the competent superior guard authorities of the re-
ceiving State.4* The German national guard provisions have been amended
accordingly to include allied soldiers in German military guards.4> For bina-
tional guard duties outside the territory of the Contracting Parties, specific ar-
rangements will be necessary.

Unless otherwise provided, the command relationship between NATO
commanders and national units also applies to the relationship between com-
manders of multinational units and their national contingents. In the case of
the German-Netherlands Corps, a first step towards deepening command and
control integration was the agreement on Integrated Directing and Control
Authority under Article 6 of the Corps Convention.46 As understood by the
Contracting Parties, the Commander of the Corps’ authority with regard to the
execution of tasks given to the Corps goes beyond Operational Command. Pur-
suant to Article 7 paragraph 4 of the detailed Corps Agreement,*? Integrated
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Directing and Control Authority enables the Corps Commander to take full re-
sponsibility for the implementation of all Corps directives. Accordingly, he may
issue and prioritize directives to the binational and national elements of the
Corps when necessary, with the exception of national territorial tasks. The
commander may delegate this authority to the extent required to subordinate
commanders. Unanimity of all Parties is essential for this solution; a majority
decision will not suffice. Moreover, it must be ensured that national contin-
gents (and single soldiers) are recallable at any time through national orders.
National rights and private duties, specifically with regard to disciplinary mat-
ters and complaints, are still exempt. Further steps towards full command and
control will, thus, remain subject to continued consideration.

A reevaluation of the relevant German legal doctrine#® has led to an influ-
ential academic opinion that, without prejudice to the power of command of
the Minister of Defense under Article 65a of the Basic Law, foreign command-
ers in multinational military units may be included in the chain of command
under German military law as long as unanimity exists between all ministers of
defense concerned. This opinion is based on the understanding that directives
issued at the multinational level in fact represent national directives tied up in
joint responsibility. Hence, so long as directives issued by a multinational min-
isterial committee to the commander of a multinational unit are executed by
the latter with respect to the national contingents, these directives represent
national directives to the respective national contingent. There are, however,
contrary opinions which question the compatibility between the political and
military interest in full power of command of the integrated commander and
existing German legal requirements.#? To date, no legislative solution to this
controversy has been reached.

Outside the Alliance, NATO terms and definitions do not apply unless spe-
cifically agreed. Nevertheless, the legal issues discussed here in the context of
multinational military units resurface when national contingents of various
States are tasked to cooperate in joint missions. Clear provisions should, there-
fore, be negotiated and enacted well in advance of such operations.

For peacekeeping operations under United Nations command and control,
standardized rules should be possible. Unfortunately, existing UN practice ap-
pears to be less than precise in this respect. A general provision was prepared in
the 1991 Model Agreement on troop contribution.’? Yet, the term “command”
is not clearly defined in this document. Interpretations of the term “full author-
ity over the deployment, organization, conduct and direction,” which, accord-
ing to this Model Agreement, shall be exercised exclusively by the
Secretary-General, may also differ. So far, the Model Agreement has not been
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widely used in UN peacekeeping. For the mission in the former Yugoslavia, it
was essential to secure NATO’s support under the Dayton Accords. Thus,
clear terms of command and control could be used and implemented as dis-
cussed above.

s illustrated in this study, multinational military units are of unique

significance for application of the ius ad praesentiam as well as the sta-
tus of forces (ius in praesentia) regime and its further development. In specific
cases, the establishment of such units has revealed the need for certain adjust-
ments to promote the principle of reciprocity.

Command and control issues within multinational units and the relation-
ship between foreign, “multinational” commanders and national authorities of
the participating States need further consideration. New forms of integrated
command and control relations may be required in the process of deepening in-
tegration. The degree to which NATO terms of command and control could be
used as guidance, or even be made applicable to operations outside the Alli-
ance, merits further investigation.

Proposals to harmonize national military laws in support of daily cooperation
in multinational units raise questions regarding possible deviations from exist-
ing national laws. Such questions cannot be properly answered in general
terms, but instead require specific solutions responsive to the respective con-
text. Changes in national legislation may only be executed step by step and as
part of an overall process of development.

Increased integration should not be regarded as an end in itself. It remains
equally important to ensure the exchangeability of personnel between various
units with regard to their participation in multinational units. This sets certain
bounds to military integration between the participating States which must be
taken into account in the interest of a common solution.

The question remains open as to what extent the concept of multinational
units, which is unique in Europe today, will gain importance beyond present
Alliance cooperation. Most current UN peacekeeping operations have long
been multinational in nature. It is sometimes surprising to see that certain gen-
eral rules which have become routine for NATO cooperation, in particular
with respect to command and control, are still absent during UN operations.
The practice of ad hoc arrangements may still be preferable to allow for flexibil-
ity in a specific mission, but clarity, consistency and, last but not least, the prin-
ciple of equality between troop contributing States require a long-term solution
based on accepted general terms and procedures.
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In all aspects of multinational military units, the need for a continuous re-
view is obvious. It is highlighted by the review process agreed to in the treaties,
as well as by the common interest of all negotiating partners in using well-tried
procedures and developing tailor-made solutions.
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International Law and the Conduct of
Military Operations
Stocktaking at the Start of a New Millennium

Christopher Greenwood

I[T IS ALWAYS A PRIVILEGE to be asked to contribute a chapter to a collec-
tion of essays in honour of a colleague, but in this case it is also a great plea-
sure. The present writer is one of many who have benefited over the years from
Leslie Green’s writings, teaching, friendship, and encouragement. Leslie’s con-
tributions to the literature on the laws of war have always combined rigorous
scholarship with a determination that the subject is a practical one to be ap-
proached in a practical way. It is in that spirit that he has grappled with every
challenge to that body of law, from the Indian National Army trials in which he
took part at the end of the Second World War to the Kosovo crisis. It therefore
seems fitting to take the opportunity of this collection of essays to examine the
impact of the law on military operations and to take stock of where we are going
at the start of a new millennium.

The idea of laws of war is not, of course, a new one. Laws on the conduct of
hostilities can be traced back several centuries, while rules of international law
restricting the right to resort to force have existed for most of the present cen-
tury. It is one of the paradoxes of international law that it thus has one body of
law designed to prevent war, by restricting the circumstances in which it is
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lawful for States to resort to force, and another designed to regulate the con-
duct of war if the first is disregarded. While other areas of international law may
have a bearing on government decisions regarding the use of force,! it is these
two bodies of law on which this paper will accordingly focus.

While the law on resort to force and the laws of war are separate bodies of
law with different objectives and very different histories, the relationship be-
tween them is obviously a close one. If the use of force by a State in its interna-
tional relations is to be lawful, it must comply with both bodies of law. While
the law on resort to force is more directly the concern of decision makers at
government level than of military commanders in the field, the latter are af-
fected, through the medium of rules of engagement, by that law as well as by the
law on the conduct of hostilities (the “law of war” or “law of armed conflict,”
properly so-called).

In the last decade, both bodies of law have assumed a more prominent role
in discussion of international affairs, and their impact on government decision
making and on the whole military chain of command has become more impor-
tant. The purpose of this paper is to explore that impact in the context of the
changing nature of war and changes in the relevant rules of international law at
the start of the new millennium. To that end, Part I of the paper will consider
developments in the law on resort to force, such as the increased reliance on
United Nations mandates as the justification for resort to force and the ques-
tion of whether there is a right of humanitarian intervention. Part I will make a
similar survey of developments in the law on the conduct of hostilities, particu-
larly in the areas of United Nations operations, internal armed conflicts and
the use of new technology in warfare. Finally, Part III will examine the impact
of the law upon decision making, both at the governmental level and by mili-
tary commanders.

Part1

The Legal Basis for Using Force

rior to 1919, international law recognized a right of States to resort to

war in furtherance of national policy. The most important change in in-
ternational law during the twentieth century has been the replacement of that
right by a general rule that prohibits recourse to force in international relations,
qualified by a small group of exceptions.? Thus, Article 2(4) of the United Na-
tions Charter provides that:
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All members shall refrain in their international relations from the threat or use of
force against the territorial integrity or political independence of any State, or in
any other manner inconsistent with the Purposes of the United Nations.

Since the principal purpose of the United Nations is the maintenance of
international peace and security,3 this provision has generally been interpreted
as stating a ban on any threat or use of force in international relations unless
that use or threat of force is justified by a specific exception to the general rule.
The Charter itself expressly provides for only two exceptions: the right of
individual or collective self-defence in the event of an armed attack, which is
preserved by Article 51 of the Charter, and the use of force under the
authority of the Security Council when the Council takes enforcement action
under Chapter VII of the Charter. Although States and writers have from time
to time suggested that other justifications for the use of force exist under
customary international law and are not affected by Article 2(4) of the
Charter—for example, a right of humanitarian intervention, of reprisals, of
intervention to promote democracy, and intervention to protect a State’s
nationals outside its territory—all of these are disputed. Even the right of
humanitarian intervention, which has assumed such importance in the last few
years, still arouses considerable controversy® (although this writer will argue
that this right forms part of the corpus of modern international law).

Since enforcement action by the Security Council was virtually unknown
before 1990,6 until that date the law on resort to force was in practice defined
by the limits which international law placed on the right of self-defence. Article
51 of the Charter gives only a partial indication of those limits:

Nothing in the present Charter shall impair the inherent right of individual
or collective self-defence if an armed attack occurs against a member of the
United Nations, until the Security Council has taken measures necessary to
maintain international peace and security. Measures taken by members in the
exercise of this right of self-defence shall be immediately reported to the Security
Council and shall not in any way affect the authority and responsibility of the
Security Council under the present Charter to take at any time such action as
it deems necessary in order to maintain or restore international peace and
security.

Thus, although self-defence is intended to protect the State, no indication is
given of what “the State” means for these purposes. Clearly, an act such as
Iraq’s invasion of Kuwait was an armed attack upon the State of Kuwait, but
the concept of a State includes more than just territory; it also encompasses
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population and government. Is an attack upon a State’s nationals abroad, or
upon ships flying its flag, or upon units of its armed forces (such as the U.S.
forces in Berlin who were attacked by the bombing of the La Belle discotheque
in 1986) an attack upon the State itself? This is a question of considerable
importance to which international law gives only an uncertain answer, but the
practice of those States which can do so has been to invoke the right of
self-defence to protect their nationals and shipping and certainly to protect
their armed forces. This approach is surely correct, for a State consists of its
people as much as its territory, and there would be something very strange, to
say the least, about a law which permitted the use of force to protect territory,
no matter how remote, barren, or uninhabited, but not to protect the lives of a
State’s people when attacked outside its territory.’

Nor does the Charter give a definition of what is meant by “armed attack”
(or in the French text “aggression armée”). The International Court of Justice
has said that the use of force constitutes an armed attack only when it reaches a
certain level of intensity, so that a minor border incident would probably not
qualify.8 It is clear, however, that the use of force need not be by regular forces
but can include covert operations and terrorist attacks.? In addition, while Ar-
ticle 51 is couched in terms which suggest that the right of self-defence may be
exercised only once an armed attack has actually commenced, the better view,
and one for which there is substantial support in State practice, is that there isa
right of anticipatory self-defence when an armed attack is reasonably believed
to be imminent.10

One further consideration is that, although Article 51 is silent on this point,
the International Court of Justice has recognized that the right of self-defence
is subject to the limitation that measures taken in self-defence must be propor-
tionate; excessive use of force by a State which has been the victim of an armed
attack is unlawful.l! This requirement is often misunderstood. It does not
mean that a State which has been attacked is confined to the degree of force
used by the attacker:

The requirement of the proportionality of the action taken in self-defence . . .
concerns the relationship between that action and its purpose, namely . . . that of
halting and repelling the attack or even, in so far as preventive self-defence is
recognized, of preventing it from occurring, It would be mistaken, however, to
think that there must be proportionality between the conduct constituting the
armed attack and the opposing conduct. The action needed to halt and repulse
the attack may well have to assume dimensions disproportionate to those of the
attack suffered. 12
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This is an important aspect of the right of self-defence and is indicative of one
of the purposes which the international law on resort to force is designed to
serve, namely, that if war cannot be prevented, the law should at least seek to
contain it. It is this requirement, that the exercise of the right of self-defence
should be confined to what is necessary and proportionate, which makes the
limits of self-defence important not only in the decision to resort to force but
also in decisions about how the subsequent hostilities should be conducted.!3

While the right of self-defence remains the legal basis for the use of force
which is most frequently invoked, it is no longer the only one. Since 1990, deci-
sions to employ force have increasingly had a United Nations element. The
point can be illustrated by contrasting the Falklands conflict of 1982 with the
Kuwait conflict of 1990-1991. Both conflicts commenced with the invasion by
one State of territory of another and thus with a violation of Article 2(4) of the
Charter. In the case of the Falklands, the British Government justified its resort
to force in response to the Argentine attack entirely on the basis of the right of
self-defence—United Kingdom territory had been the subject of an armed at-
tack and the United Kingdom claimed the right to use the degree of force nec-
essary to repel that attack, which meant, in that case, such force as was
compatible with the laws of war and was necessary to retake and secure the is-
lands. The Security Council was only peripherally involved. The United King-
dom scored an important victory, in political terms, at the outset of the conflict
in obtaining Resolution 502 (1982) which called on Argentina to withdraw
and uttered a thinly veiled condemnation of the invasion. That resolution was
not, however, a necessary part of the United Kingdom’s legal justification for
the military operations on which it then embarked. The legal questions were,
first, was the United Kingdom acting within the scope of the right of self-de-
fence—in particular, were its actions within the proportionality require-
ment—and, secondly, did those actions comply with the laws of war?

By contrast, when Iraq invaded Kuwait in August 1990, the Security Coun-
cil determined that that action was a breach of international peace and then
took enforcement action under Chapter VII of the United Nations Charter.14
The United Nations could not itself undertake military action, as envisaged in
the Charter, but it used its powers under Chapter VII to authorize military ac-
tion by an ad hoc coalition of States. Thus, Security Council Resolution 678
(1990) authorized “States co-operating with the Government of Kuwait” (a
formula carefully designed to avoid any suggestion that the Council was ap-
proving military action by Israel) to use force in order to ensure Iragi compli-
ance with the various resolutions on Kuwait and “to restore international
peace and security in the area.”
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The importance of that authorization was evident at both the political and
legal levels. At the political level it helped to cement the coalition and to en-
hance its credibility, especially in the Arab world. At the legal level, Resolution
678 was not essential, in the sense that the coalition States could have justified
recourse to force by reference to the right of collective self-defence in the face
of what was undoubtedly an armed attack upon Kuwait. However, Resolution
678 had important legal (as well as political) effects, for it provided an entirely
new justification for using force, one derived from the Security Council autho-
rization. Moreover, that justification entitled the coalition States, in principle,
to go beyond what the same States would have been entitled to do by way of
collective self-defence.!5 Self-defence would have justified only what was nec-
essary for the liberation of Kuwait. Resolution 678, on the other hand, justified
the use of force to restore peace and security. It is by no means clear, for exam-
ple, that the right of self-defence would have justified what was in effect a
blockade of Agaba in “neutral” Jordan, or the attacks upon Iraq’s longer term
military potential. The peace terms imposed upon Iraq in Resolution 687
(1991) also went far beyond anything which could lawfully have been required
by States relying upon their own rights of self-defence.

The lesson is clear. By obtaining the backing of the Security Council for
their use of force against Iraq, the principal coalition States not only secured a
far firmer political base and, in particular, reinforced their support in the Arab
world, they also obtained the authority to go beyond what even an expansive
interpretation of the right of self-defence would have permitted in that they
were authorized to use force to achieve objectives which would not have fallen
within the concept of self-defence. The price was the political complication of
having to secure the necessary support in the United Nations Security Council.
In practice, however, that price was a small one. Having secured enough votes
to pass Resolution 678,16 the coalition was not then subject to any practical
control by the Security Council (although it reported to the Council on the ac-
tions which it took) because the mandate conferred by Resolution 678 was very
broad and could not have been altered without a further resolution which the
United States, United Kingdom, and France could have vetoed even if there
had otherwise been a majority for its adoption. While the Security Council pro-
vided the authority to use force and defined the limits of that authorization,
command and control in the ensuing operation rested entirely in the hands of
the States which contributed the forces.1?

The power of the Security Council to authorize States to use force has been
particularly important in a number of cases of humanitarian intervention, a
ground for the use of force which has emerged into particular prominence in
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recent years. In contrast to those cases, such as the Entebbe raid, in which
States have intervened by force in the territory of other States in order to pro-
tect their own citizens, humanitarian intervention entails intervention in order
to protect the nationals of the target State from their own government or, in
some cases, from events occurring in the target State which the government of
that State (if one still exists) is unwilling or unable to control. The use of force
for this purpose cannot be accommodated, even within the elastic limits of the
right of self-defence. If humanitarian intervention is to be considered lawful,
therefore, it must be because of the existence of a legal basis for using force sep-
arate from the right of self-defence.

It now appears to be widely accepted that the Security Council has the
power to authorize intervention on humanitarian grounds. Since 1990, the Se-
curity Council has done so in relation to Somalia and Haiti, as well as giving
subsequent approval to the ECOWAS operation in Liberia, while humanitar-
ian intervention was one of the features of the United Nations operations in
the former Yugoslavia between 1991 and 1995. Such actions have required the
Security Council to take a broader view of what constitutes a threat to interna-
tional peace and security,!® extending it from situations involving the use of
force between States to conflicts within a State. That was an easy step to take
where the conflict within a State affected a neighbouring country or threat-
ened to spill over an international boundary (as happened in Liberia).

In both the Somalia and Haiti cases, however, the Council acted at a time
when the threat to other States was minimal, and it seems that it was the situa-
tion within those two States which was considered to be the threat to interna-
tional peace. In the Somalia case, the Council effectively admitted as much
when it determined, in the Preamble to Resolution 794 (1992), that “the mag-
nitude of the human tragedy” within Somalia posed a threat to international
peace and security. No mention was made of any effect upon neighbouring
States and, in fact, at the time that that resolution was adopted, the effect upon
neighbouring States was minimal since the fighting was contained within So-
malia and few Somalis were able to flee the country. In the case of Haiti, the
flow of refugees to neighbouring States was undeniably a political problem, but
it could not be said to have threatened the peace of the region or the security of
any other State.

A more difficult question is whether there are any circumstances in which it
is lawful for a State, or group of States, to intervene by force on humanitarian
grounds without the authorization of the Security Council. This question has,
of course, received much attention as a result of the NATO operations over
Kosovo which began in March 1999.
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Prior to 1990, the legality of humanitarian intervention in the absence of
United Nations authorization was widely questioned. Nevertheless, there were
occasions when States invoked a right of humanitarian intervention. When In-
dia intervened in Bangladesh in 1971, and when Vietnam invaded Cambodia
and Tanzania Uganda in 1979, they claimed to be acting in exercise of such a
right, although they did so only as a secondary justification and their claims met
with considerable resistance.!?

Since 1990, however, there has been a more substantial body of State prac-
tice sustaining a right of intervention in a case of extreme humanitarian
need.2% The Economic Community of West African States (ECOWAS) inter-
vention in Liberia in 1990 could only have been justified as an exercise of a
right of humanitarian intervention, yet not only did it meet with no condemna-
tion from the international community, it eventually received the express en-
dorsement of the Security Council some two years later.2! The interventions by
United States, British, and other forces in northern Iraq in 1991 and southern
Iraq the following year are an even more striking assertion of the right of hu-
manitarian intervention. Although the intervention was preceded by the adop-
tion of Security Council Resolution 688 (1991), which condemned Iraq’s
attacks upon its civilian population, that resolution was not adopted under
Chapter VII of the Charter and did not authorize military action. The justifica-
tion for the operation rested, therefore, on the assertion of a right of humani-
tarian intervention under general international law. While Iraq protested at
these incursions into its territory, they again met with almost no opposition in
the rest of the international community.

In asserting a right of humanitarian intervention in Yugoslavia, the NATO
States were not, therefore, writing on an empty page. As was the case in Iraqg,
military action was not authorized by the Security Council but the Security
Council had condemned the Federal Republic of Yugoslavia’s treatment of the
population of Kosovo as a threat to international peace and security.22 More-
over, the Security Council had expressly recognized that there was overwhelm-
ing evidence of widespread violations of human rights and consequent loss of
life in Kosovo (much of the evidence for which came from the United Nations
High Commissioner for Refugees and other impeccable sources) before NATO
action commenced. These factors have led a number of writers to conclude
that the NATO action was necessary and morally justified, but that it was nev-
ertheless unlawful.23 If true, that is a damning condemnation of international
law. The present writer, however, does not accept that it is true. International
law is not static and modern international law can no longer be regarded as giv-
ing the protection of State sovereignty absolute primacy over the protection of
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life. In this writer’s opinion, a right of humanitarian intervention is part of con-
temporary customary international law, and the rejection in the Security
Council—by the substantial majority of twelve votes to three—of a Russian
draft resolution which would have condemned the NATO action tends to re-
inforce that conclusion.

Another change of considerable importance is illustrated by the earlier
United Nations involvement in the fighting in the former Yugoslavia. For most
of its history, the United Nations has distinguished between enforcement ac-
tion, where the Security Council either established a United Nations force to
fight an aggressor or authorized States to conduct a war against the aggressor
on behalf of the United Nations, and peacekeeping operations, in which the
United Nations established a force to police a cease-fire or perform other tasks
of an essentially neutral character. While a peacekeeping force might become
involved in fighting, especially if it were itself attacked, it was not intended that
such a force should become a party to a conflict. The distinction between the
two types of operation was rightly considered to be of the utmost importance
(although, in practice, almost all United Nations operations were of the peace-
keeping kind).

The revitalization of the Security Council in the 1990s, however, has led to
the United Nations attempting to mount operations which had some of the at-
tributes of both peacekeeping and enforcement action. In Bosnia-Herzegovina,
for example, UNPROFOR was originally established with a role which was pri-
marily one of peacekeeping,24 at least in the sense that UNPROFOR was
charged with a humanitarian mandate, to be discharged on an impartial basis,
and was neither intended nor equipped to fight a war. Over time, however, this
basic mandate changed as the Security Council used its enforcement powers
under Chapter VII of the United Nations Charter to give UNPROFOR new
tasks, such as monitoring (and, perhaps, protecting) the safe areas established
by the Security Council, while NATO air forces, operating outside the United
Nations chain of command, were authorized by the Council to use air power in
support of specific UNPROFOR objectives.

As the conflict progressed, some States which were major contributors to
UNPROFOR became increasingly concerned about the safety of their contin-
gents in Bosnia-Herzegovina and deployed forces, under national not United
Nations control, to the region to assist in protecting UNPROFOR and, if nec-
essary, in evacuating their UNPROFOR contingents. Had such an evacuation
been attempted in, for example, the winter of 1994 against armed opposition,
the legal authority to use force against those attacking UNPROFOR units or
attempting to prevent their redeployment would have been derived from a
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complex mix of the various United Nations mandates and the right of self-de-
fence of the various contributor States. Given the military and political com-
plexity of such an operation, this additional level of legal complication would
have been far from helpful.

Although enthusiasm in the United States for United Nations involvement
in armed conflicts has diminished since the Somalia conflict, and the number
of United Nations peacekeepers is unlikely to climb back to its peak of
1994-1995 in the near future, it is also unlikely that the United Nations will re-
turn to its comparatively passive role of the 1970s and 1980s. The position of
the Security Council in the international legal system as a body which can au-
thorize States to use force in circumstances where they could not otherwise
lawfully do so makes it too useful for that. The other options—disregarding the
law or attempting to develop new customary law rules permitting the use of
force—are problematic. The first course entails abandoning the advantages
which legitimacy bestows; the second would encounter serious opposition and
would be very much a mixed blessing, since rules developed for the benefit of
one State or group of States are, of course, equally available to others.

One further development requires comment. A majority of modern conflicts
occur within a State, or, at least, have their origins in an internal conflict, even
if they subsequently involve other States. The law on resort to force tradition-
ally had nothing to say about internal conflicts. Rebellion did not violate inter-
national law but nor was it the exercise of a right under international law,
except where force was used to vindicate a right to self-determination, some-
thing which until recently was assumed to be confined to colonial and
quasi-colonial cases. Similarly, international law left the incumbent govern-
ment free to employ force against any challenge to its authority. Article 2(4) of
the United Nations Charter prohibited the use of force by States only in their
international relations, not in their dealings with their own peoples. Interna-
tional law did prohibit assistance to rebels and, once the situation in a State
reached the level of civil war, to governments. In practice, however, the latter
part of that rule was almost entirely disregarded and States continued to pro-
vide military assistance to governments even after those governments had lost
control of most of the territory and population of their States.

There has been no formal change in the law. There are, however, signs of a
change in practice in the way that the law is interpreted and applied. First, the
Security Council has been willing to treat the use of force within a State as giv-
ing rise to a threat to international peace and security and to take action in re-
spect of it. For example, in the early stages of the conflict in what was then still
treated as a single Yugoslavia, the Council imposed an arms embargo in
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Resolution 713 (1991); more recently, in Resolutions 1160 (1998), 1199
(1998) and 1244 (1999), it has first imposed sanctions on the Federal Republic
of Yugoslavia, because of the latter’s military crackdown in Kosovo, and then
authorized the deployment there of a multinational and essentially NATO-
dominated force in the wake of the NATO air operations against the Federal
Republic of Yugoslavia.

Secondly, the speed with which much of the international community rec-
ognized the new States which emerged from the former Yugoslavia and the in-
sistence upon non-recognition of boundary changes resulting from the use of
force suggest that the concept of self-determination may be acquiring a broader
meaning than hitherto.

Thirdly, there are indications that the use of force by an incumbent govern-
ment may, in certain circumstances, be regarded as unlawful, for example if it
involves the use of federal troops against a breakaway province (as in Yugosla-
via in 1991) or against an entity which has carved out some kind of de facto in-
ternational status (such as Taiwan). These are tentative steps. The fighting in
Chechnya and Sri Lanka, for example, has not attracted the same degree of at-
tention. Nevertheless, it seems unlikely that international law in the next cen-
tury will continue to ignore the use of force within a State in the way that it has
for most of the twentieth century.

Part

Law and the Conduct of Hostilities

hile the law on resort to force seeks to prevent, or at least to contain

war, the principal goal of the laws of war today is the preservation of
certain humanitarian values in war, particularly by limiting violence against
those who do not take a direct part in hostilities. This emphasis on humanitar-
ian values helps to explain one of the apparently paradoxical aspects of the laws
of war—the fact that they apply with equal force to both sides in a conflict, irre-
spective of which is the aggressor and which the victim.?’

In contrast to the law on resort to force, which consists almost entirely of
broad principles with considerable flexibility, the laws of war are de-
tailed—more than thirty treaties, running in total to several hundred
pages—and, in most respects, very precise. While the most detailed regimes
concern the treatment of persons who are clearly not participating in hostili-
ties—the wounded, sick, shipwrecked, prisoners of war, and civilian detainees
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and the civilian population of occupied territory—recent years have seen an
increased emphasis on what may be termed “front line law,” that law dealing
with the actual conduct of combat operations. This law requires, inter alia, that
the armed forces distinguish at all times between combatants and civilians, di-
rect attacks only against the military and military objectives 26 and not against
civilians or civilian objects, and refrain from attacking a military objective
when it is likely that to do so would cause collateral civilian loss and damage
which would be excessive in relation to the concrete and direct military advan-
tage anticipated from the attack.2? It is evident that principles of this kind, if
properly observed, have a significant impact on the way in which the military
conduct operations, which is quite different from, e.g., the requirement of hu-
mane treatment of prisoners of war.

This paper cannot review the whole of the laws of war, and even a brief sur-
vey of the treaties and other developments of the last decade would exceed
what is possible here.28 Instead, this part of the paper will examine certain is-
sues likely to prove particularly important in the wars of the future.

The Scope of Application of the Laws of War. One of the most difficult
questions raised by the laws of war is when those laws apply. Declarations of
war are today almost unknown and the laws of war are no longer confined to
the handful of cases—such as the Arab-Israel conflict—in which a formal state
of war may be said to exist.?? It is common ground that the laws of war today
apply to any armed conflict between two or more States, whether or not the
belligerents recognize that they are at war.”® Moreover, there has been a
tendency to give the concept of armed conflict a very broad definition. The
United States, for example, maintained that when Syrian anti-aircraft batteries
in the Bekaa Valley shot down a United States Navy plane and captured its
pilot, that incident gave rise to an armed conflict and the pilot was accordingly
entitled to be treated as a prisoner of war. The U.S. note to Syria added that the
conflict had ended after only a few hours and Syria was therefore under a duty
to return the pilot.>! This interpretation of “armed conflict” is, perhaps,
somewhat elastic, but the International Criminal Tribunal for the Former
Yugoslavia and the International Committee of the Red Cross have both
treated the concept as broad enough to cover any fighting between two or more
States, even if the scale of the fighting is small and the duration brief.*? In this
respect, the popular use of terms such as “Operations Other Than War” tends
to mislead, since military operations by one State against another become
subject to the laws of war as soon as they result in the use of force between the
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States concerned, irrespective of the term which may have been used to
describe such operations.

Thus, there is no doubt that the recent air operations by the NATO States
against the Federal Republic of Yugoslavia over the latter’s atrocities in Kosovo
constituted an international armed conflict between the NATO States and the
Federal Republic of Yugoslavia. The fact that the NATO States’ motives were
humanitarian and the operation was conducted for strictly limited goals does
not alter the fact that there was an armed conflict to which the Geneva Con-
ventions and the whole corpus of the laws of armed conflict applied.33

Non-International Armed Conflicts. Although the laws of war never wholly
ignored conflicts within a State, their rules were primarily designed for
international conflicts. Not until 1949 did the international community adopt
a treaty provision specifically concerning internal armed conflicts. Common
Atrticle 3 of the Geneva Conventions was undeniably a major step, but it did
little more than require the parties (government and insurgent) to a conflict to
observe a few minimum humanitarian standards in their treatment of the
wounded, prisoners, and civilians who took no part in hostilities. In 1977,
Additional Protocol Il added considerably to the law on this subject but only in
the case of conflicts in which the insurgents actually controlled part of the
territory of the State. Even then, the provisions of the Protocol were far less
extensive, particularly in relation to the actual conduct of military operations,
than were the comparable provisions of the law on international conflicts.

In the last few years, however, there has been a dramatic change in the law.
Most of the recent treaties on weapons—the Chemical Weapons Convention,
1993, the Land Mines Convention, 1997, and the amended Land Mines and
Booby Traps Protocol to the United Nations Conventional Weapons Conven-
tion—are applicable to internal as well as international conflicts. Even more
important are the developments in customary law. The International Criminal
Tribunal for the Former Yugoslavia has held that the customary law applicable
to the conduct of armed conflicts within a State is far more extensive than had
generally been thought.34 In relation to such matters as the targeting of civil-
ians and the precautionary measures which should be taken to protect them, it
is clear that the Tribunal, whose decisions are likely to have considerable influ-
ence, considers that the customary law on internal conflicts is now essentially
the same as that for international conflicts. It has also held that violations of
the law applicable in internal conflicts constitute war crimes. The Tribunal’s
ruling on this point has now been partially reflected in the list of war crimes in-
cluded in Article 8 of the Statute of the International Criminal Court, adopted
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in 1998, which confers upon the Court jurisdiction in respect of certain crimes
committed in non-international armed conflicts.

Nevertheless, it remains important to determine the borderline between in-
ternal and international conflicts and, in particular, to know at what point the
involvement of outside forces has the effect of internationalizing a conflict and
subjecting it to the full body of the laws of war. Unfortunately, international
law gives no clear answer to that question. As a matter of law, the laws of war
apply only where the armed forces of one State meet those of another. Accord-
ingly, if outside forces intervene in a civil war to assist the government of a
State against rebel forces, the resulting conflict continues to be a civil war and
to be subject only to the smaller body of law applicable to such conflicts. This
principle has been strictly applied by the International Criminal Tribunal for
the Former Yugoslavia.3> There is something deeply unsatisfactory about this
uncertainty. At the very least, where the forces of State A become involved in
fighting in State B, they should be subject to the laws of war in their entirety,
even if their local allies are not.

United Nations Operations. The growth in the number and variety of United
Nations military operations since 1990 has already been discussed in Part I.
This development has highlighted the fact that there exists considerable
uncertainty regarding the applicability of the laws of war to the operations of
United Nations forces.® This is not a problem when a United Nations force, or
a force authorized by the United Nations, is sent out to fight a war, since it is
agreed that the laws of war would apply in full to hostilities between such a
force and the forces of a State. Nor should it be a problem where a United
Nations force operates in a traditional peacekeeping mode, since such a force
would remain impartial and not become a party to an armed conflict of any
kind. As shown in Part I, however, some recent United Nations operations
have had both peacekeeping and enforcement elements. Moreover, in a
number of cases, forces with a pure peacekeeping mandate have been drawn
into fighting (usually by attacks upon their personnel which have caused them
to exercise their right of self-defence).?” In such cases, it is far from clear
whether the laws of war are applicable to the activities of the United Nations
forces concerned.

The United Nations has accepted that, as a minimum, its forces are obliged
to comply with the “principles and spirit” of the laws of armed conflict. As a
matter of principle, however, in cases where a United Nations force becomes
involved in fighting to such an extent that it is a party to an armed conflict, it
should comply not merely with the principles and spirit, but with the entirety 6f
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the law. That much appears to be taken for granted in the provisions of the re-
cently adopted Convention on the Safety of United Nations and Associated
Personnel, 1994. The Convention makes attacks on United Nations personnel
an offence, but Article 2(2) provides that:

This Convention shall not apply to a United Nations operation authorised by the
Security Council as an enforcement action under Chapter VII of the Charter of
the United Nations in which any of the personnel are engaged as combatants
against organized armed forces and to which the law of international armed conflict

applies. (Emphasis added.)

The problem is that there is no agreement as to when the line identified in this
provision is crossed. The scale of the fighting in which UNPROFOR and
supporting forces became involved in Bosnia would unquestionably be
sufficient to cross the very low threshold of armed conflict identified earlier in
this paper,38 but it appears that the 1994 Convention was drafted on the
assumption that the additional protection which it affords to United Nations
personnel would have been applicable in Yugoslavia. This problem is one
which is likely to recur and to cause real difficulty in the future, since the
threshold for the application of the laws of war has now also become the ceiling
for the application of the 1994 Convention.

Moreover, even if a particular United Nations operation is not subject to the
laws of war, it does not take place in a legal vacuum. The United Nations, no
less than its Member States, is a subject of international law and is bound by
customary international law. Concern about the behaviour of what was admit-
tedly a very small minority of United Nations troops in Somalia and certain
other operations has led to calls for a clearer identification of the legal stan-
dards with which members of United Nations forces must comply. That has led
the United Nations, after consultations with the International Committee of
the Red Cross, to draw up a set of Draft Directives for the conduct of peace-
keepers, drawn from the laws of war. It is arguable that at least some of the pro-
visions of human rights law are also applicable to United Nations
peacekeepers, either because of the adherence of Member States to human
rights treaties or because those provisions have become part of customary in-
ternational law.

The problem is that there remains far too great a degree of uncertainty on
this subject. To be effective in a military context, the law must be clear and
must not be so complex that it is incapable of practical application. The law on
United Nations operations does not yet meet those requirements, and its
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clarification and, perhaps, reform, ought to be treated as a far more urgent pri-
ority than it has been so far.

The Laws of War and New Technology. Much of the law of war can be traced
back to the beginning of the twentieth century (even further in the case of the
law of naval warfare). Can such law be applied to the very different technology
of warfare which exists today and which was so dramatically demonstrated in
the Kuwait conflict? Some parts of the law are cleatly ill-suited to modern
conditions. The law of naval warfare still emphasises the right of visit and
search at sea despite the fact that this practice is almost impossible to conduct
in an age of comparatively small surface fleets and containerised shipping
(which cannot be searched at sea, since it is usually impossible to gain access to
the containers). This is an area of the law which would benefit at the very least
from clarification of what is a legitimate target—the Iran-Iraq War having
demonstrated the very considerable differences of opinion which existed on
that subject even between the United States and other NATO countries.>® At
present, however, it seems unlikely that there is sufficient political support for
any such move.

In other areas, the picture is better. The Kuwait conflict showed that the
principles of customary international law regarding the distinction between ci-
vilian objects and military targets and the principle of proportionality—i.e.,
that even a military target should not be attacked if to do so would cause civil-
ian casualties which would be excessive in relation to the concrete and direct
military advantage anticipated—remain capable of application, although the
proportionality principle requires a measure of fresh thought, given that the
collateral casualties in Iraq tended to come not from the direct effects of the
bombing but rather the damage to infrastructure such as the power system
which in turn led to a breakdown of sanitation and medical facilities with con-
sequent severe effects on the civilian population.

The principles of the law in relation to the conduct of hostilities can gener-
ally be adapted to new methods of waging war, precisely because those princi-
ples are so general in character. The International Court of Justice had no
difficulty in holding them applicable to the possible use of nuclear weapons in
its recent opinion.4% Suppose that it became possible for a State to cause havoc
to an enemy through the application of electronic measures or the selective
planting of computer viruses which brought to a standstill whole computer sys-
tems and the infrastructure which depended upon them. Such a method of
warfare would appear to be wholly outside the scope of the existing law. Yet
that is not really so. The application of those measures is still likely to affect the
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civilian population and possibly to cause great damage and even loss of life
amongst that population. As such, it should be subject to the same principles of
distinction and proportionality considered above and there is no compelling
reason why its legality cannot be assessed by reference to these principles, not-
withstanding that the principles were devised in the context of attacks carried
out with weapons of a wholly different kind.

Part 11

The Impact of the Law on Decision-Making

hat impact, then, do these rules of international law have upon deci-

sions regarding the use of force? To the “realist” school of interna-
tional relations, the answer is “none.” For them, international law is no more
than “the advocate’s mantle artfully draped across the shoulders of arbitrary
power.” Theirs, however, is a “realism” far removed from the reality of the way
in which most governments conduct international relations. Governments do
not, for the most part, employ legal advisers merely to provide an apologia for
decisions already taken on policy grounds, but because legal considerations are
one of the factors which have to be taken into account in the process of deci-
sion, particularly where the question for decision is whether, or how, to use
force in order to achieve a particular goal. While it would be naive to imagine
that legal considerations are invariably the controlling factor, it is equally unre-
alistic to assume that they have no influence at all.

Indeed, even if the cynical view were correct, and the role of the lawyer is no
more than to drape a mantle over the projection of power, law would retain a
degree of significance. Such a mantle is employed only because most States are
concerned at least to appear to be acting within the law. It is, therefore, of some
importance to States that the mantle is not threadbare—as it was with at least
some of the arguments advanced by the United States to justify its 1989 inter-
vention in Panama—still less manifestly illusory, as was the case with the
USSR’s attempts to justify its intervention in Afghanistan a decade earlier or
the British Government’s arguments over the Suez intervention in 1956.

That is particularly so when the use of force has any kind of multilateral
character and especially where the decision to use, or at least to authorise the
use of, force is taken within the United Nations or another international orga-
nization. To obtain the authorization of the Security Council for military oper-
ations, a State must be able to deploy a plausible case that there is a threat to
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international peace and security within the meaning of Article 39 of the
United Nations Charter, so that the Security Council has the legal power to
act, and that the use of force of the degree and kind proposed is a legitimate
method of addressing that threat. Otherwise, it will not be able to secure the
support needed to obtain a mandate from the Security Council.

The legal basis for resorting to force has an important impact both at the
strategic level of decision making and, through the medium of rules of engage-
ment, at lower levels of command. We have already seen that the existence of a
Security Council mandate can affect the purpose for which force may be used
and, therefore, the degree of force which may be employed. In the case of the
Kuwait conflict, the existence of a Security Council mandate enlarged the
scope of the Coalition’s right to use force beyond what would have been per-
mitted in self-defence. A mandate which is drawn more narrowly than that in
Resolution 678 may, however, have an important limiting effect. In the opera-
tions in Bosnia-Herzegovina between 1992 and 1995, the mandate given to
UNPROFOR and the secondary mandate conferred upon NATO to use air
power in support of UNPROFOR were limited both as to ends and means. To
take just a few examples:

» The authorization given by the Security Council to NATO to use air

power to enforce the ban on military flights over Bosnia-Herzegovina was
for a long time limited to the air space of Bosnia itself, so that, for a
considerable time, NATO was not authorized to use force against Serb air
bases in the Serb-held parts of Croatia, even though these were being
used for air operations over Bosnia.

* It was unclear to what extent the mandate permitted the use of air power
to protect the “safe areas” in Bosnia, nominated by the Security Council,
although the real problem here lay less in the clarity of the mandate than
in the ill-thought-out nature of the “safe areas” and the lack of willingness
to defend them in 1995.

* When agreements restricting the use of heavy weapons in certain parts of
Bosnia were concluded under the auspices of the UNPROFOR com-
mander in 1994, it is unclear to what extent, if at all, either UNPROFOR
or NATO was empowered to use force in response to violations of those
agreements.

Itis clear that these issues had an effect upon the rules of engagement issued
to UNPROFOR and NATO forces and that, in some respects, they were more
restrictive of NATO action than would have been the case had NATO relied
not upon a Security Council mandate but upon collective self-defence.#! It
should, however, be realized that the proportionality principle in self-defence
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(which was discussed in Part II) also has an effect upon the freedom of action of a
force affecting for example, such questions as the degree of force which may be
used and the area within which it is legitimate to take military action. For exam-
ple, insofar as there are grounds for questioning the legality of the British action
in sinking the General Belgrano during the Falklands Conflict in 1982, that is
not because the sinking occurred outside the exclusion zone which the United
Kingdom had proclaimed around the Islands,*2 but because it can be argued
that the sinking of the cruiser was not a necessary step in retaking the Islands.43

The laws of war also have a significant impact on command decisions, again
through the medium of rules of engagement, if these are properly drawn. While
much of the laws of war relates to matters taking place behind the combat
zone—e.g., the treatment of prisoners of war—the need to comply with these
rules has implications for the conduct of the commander, as the problems in
handling the large numbers of prisoners taken in the Falklands and the Kuwait
conflict demonstrate. In the case of the rules prohibiting attacks on civilians
and requiring commanders to observe the principle of proportionality, the im-
pact is even more apparent. For example, Article 57 of Additional Protocol 1
requires those who plan or decide upon an attack to take all practicable steps to
ensure:

(a) that the target to be attacked is a legitimate military objective;

(b) thatit can be attacked without causing collateral civilian losses or damage to
civilian objects which is excessive in relation to the concrete and direct
military advantage anticipated from the attack;

(c) that the methods and means of attack are selected with a view to minimising
the collateral losses and damage; and

(d) that the attack is called off if it becomes clear that these tests will not in fact
be met.

Properly drafted rules of engagement will take account of all these legal con-
straints, although it has to be remembered that they are by no means the only
constraints which will feature in ROE, which will also restrict the commander’s
freedom of action in response to military and political factors. The impact of
the law should also be enhanced by its role in military education and training.
Moreover, the recent decision to establish an International Criminal Court is
likely to increase awareness of the laws of war and to lead to greater press and
public scrutiny of military operations.
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F ONE TAKES STOCK OF THE PART which international law has played in

military operations and the influence which it has today, the picture which
emerges is distinctly mixed. Much of the century which is just ending has been
a catalogue of violations with a total disregard for the law. Yet the century has
also seen unprecedented development of the law itself, with the adoption of an
extensive body of treaty law and the development of important rules of custom-
ary law. At least in the democracies, that law is taken a great deal more seri-
ously by governments and the military than were the far less detailed rules
which existed at the start of the century.

There is an enormous temptation to assume that where the law is not work-
ing today, the answer is that we need more and better law. International law on
military operations will, of course, continue to develop; however, the priority
should be not to legislate but to ensure greater respect for the law that already
exists. In the military context, that means more than the prosecution of offend-
ers—it requires the development of a culture of compliance with the law. That
in turn requires that the practical effects of the law on military operations be
propetly understood. It is for that goal that Leslie Green has worked so tirelessly
for more than fifty years and which makes the publication of this volume in his
honour so appropriate.
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V

Naval Blockade

Wolff Heintschel von Heinegg

’I HE VARIETY AND QUANTITY of Professor Leslie Green’s work on the

law of armed conflict make it nearly impossible to choose a subject that
has not already been covered by him. This also holds true for the law of naval
warfare. Suffice it to mention that Professor Green was one of the most impor-
tant members of the Round Table of Experts that drafted the San Remo Man-
ual on International Law applicable to Armed Conflicts at Sea.! It was on that
occasion that the author first met Professor Green and since then he has con-
tinuously profited from Professor Green’s deep knowledge of the law and of the
practical issues involved. The discussions with him, especially on controversial
questions, have always been a delight. The present contribution on the law of
naval blockade is therefore but a modest expression of the author’s gratitude to
a practitioner, teacher and academician who will certainly continue to influ-
ence strongly the progressive development of the law of armed conflict.

Introduction

According to a widely accepted definition, blockade is “a belligerent opera-
tion to prevent vessels and/or aircraft of all nations, enemy as well as neutral,
from entering or exiting specified ports, airfields, or coastal areas belonging to,
occupied by, or under the control of an enemy nation.”? The purpose of
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establishing a blockade is “to deny the enemy the use of enemy and neutral ves-
sels or aircraft to transport personnel and goods to or from enemy territory.” If
solely aimed against the enemy’s economy, the legality of a blockade has to be
judged in the light of the law of economic warfare and of the law of neutrality.
However, in contrast to the practice of the 19th century and of the two World
Wars, in modern State practice such economic blockades have been the excep-
tion. Today the establishment of a blockade is very often an integral part of a
military operation that is not directed against the enemy’s economy but against
its armed forces. For example, a blockade may be declared and enforced in
preparation of a landing operation. It may also help in surrounding enemy
armed forces or in cutting off their lines of supply. But even if an economic
blockade in the strict sense were established, there would always be a strategic
element: cutting off the enemy’s trade links and weakening its economy will
also weaken its military power of resistance.* No matter which purpose is pur-
sued by the establishment of a blockade, it always involves the use of military
force directed against the enemy’s coastline or ports. Accordingly, a blockade is
a method of naval warfare to which the general principles and rules of the law
of naval warfare—the maritime jus in bello—also apply.’

While naval blockades still have to be distinguished from other, although re-
lated, concepts (e.g., operations designed to interdict contraband, unilateral
embargoes, defensive measure zones, and exclusion zones),® there is no longer
any need to deal separately with so-called “pacific blockades.”” Since the estab-
lishment of a “pacific blockade” involves the use of military force by one State
against another State, there is an international armed conflict in the sense of
common Article 2 of the 1949 Geneva Conventions. The (maritime) jus in bello
applies to all belligerent measures taken in such conflicts. The existence of a
state of war is not a precondition for the legality of certain methods and means
of warfare anymore. If they are taken, they have to be in accordance with the
applicable jus in bello. Hence, the same rules will apply in either case.

Whether and to what extent the jus ad bellum also serves as a legal yardstick
for naval blockades is a highly disputed issue. Leslie Green has always taken the
position that the jus in bello and the jus ad bellum are distinct from one another®
and it has always been an ambitious task to take the opposing view. However,
this is not the proper place to reenter that discussion and to repeat arguments
put forward elsewhere.® An interesting issue that is also far from settled, but
that does need to be addressed here is the question of whether and to what ex-
tent the rules governing naval blockades also apply to blockades established in
accordance with Article 42 of the UN Charter.
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Before entering into that question the present article will first offer an over-
view of the development of the law of naval blockade in State practice and in
international treaties and drafts. An assessment of the current state of the law
of blockade by special reference to the legal literature will follow.

Development of Blockade Law in State Practice
and International Instruments

As blockades were originally restricted to coastal fortifications, they differed
only slightly from sieges in land warfare.!® With the increasing importance of
sea trade at the end of the 16th century, it became necessary to also cut off the
enemy'’s sea links without taking possession of the respective part of the coast-
line or port.!! Presumably, the first naval blockade was declared by the Dutch
in 1584. The Flemish ports that then were under Spanish control were declared
barred in order to cut off the Spanish troops from supplies.!2 In fact, this block-
ade, as well as subsequent blockades, was declared for the sole purpose of en-
abling the Dutch to seize neutral merchant vessels even if they were not
carrying enemy or contraband goods.13 In the early 17th century, Hugo Grotius
took the view that regardless of their contraband character all goods destined
to a blockaded location were subject to capture and seizure provided their de-
livery jeopardized the success of the closure of the respective enemy port. That,
according to Grotius, was the case if surrender or peace were imminent.14 State
practice at the close of the 16th and during the 17th centuries, however, fails to
evidence general acceptance of such a restriction. Hence, one hundred years
later, Cornelius van Bynkershoek could easily establish that Grotius’ opinion
was not in accordance with existing treaties and edicts or even reason.1’

Although a blockade affected all ships and goods regardless of their enemy
or contraband character, !6 in those days belligerents were not obliged to main-
tain and enforce a blockade by a sufficient number of warships. Regularly, they
were “fictitious” or, to use the more popular expression, “paper blockades”
(also called “blocus de Cabinet” or “blocus per notificationem”) 17 that were not
enforced by capture in case of breach. Rather, as laid down in the Dutch decree
of June 26, 1630,18 or in the Anglo-Dutch Treaty of Whitehall (1689),19 ships
could be captured at far distance from the blockaded area if it was established
that they clearly intended to breach the blockade (“droit de prévention”).20
Thus, the basis was laid for the doctrine of “continuous voyage,” according to
which ships destined to a neutral port are subject to capture if their ultimate
destination is a blockaded port. According to the “droit de suite,” ships were
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subject to capture not only during a breach of blockade and subsequent pursuit,
but also until they reached their port of destination.

Despite Danish and Swedish resistance that was in part successful in the last
decade of the 17th century, England and Holland did not give up their practice
of “fictitious blockades.”2! Moreover, England, especially in the 18th century,
maintained that the French and Spanish ports were blockaded by the mere
geographical situation of the English islands.2? That practice, as well as the
stern application of the law of contraband, resulted in grave restrictions on
neutral merchant shipping. Therefore, affected States reacted by means of the
first armed neutrality.23 In her famous declaration of February 28, 1780,24 the
Russian Czarina Katharine II claimed that blockades, in order to be legal,
needed to be effective:

Que pour déterminer ce qui caractérise un port bloqué, on n’accorde cette
dénomination qu’a celui ol il y a, par la disposition de la puissance qui I'attaque
avec des vaisseaux arrétés et suffisamment proches, un danger évident d’entrer.

While a considerable number of European States acknowledged the princi-
ple of effectiveness in their treaties,?> England continued its practice of ficti-
tious blockades.26 After neutral merchant shipping had again been severely
affected by Anglo-French hostilities, some European powers reacted by a sec-
ond armed neutrality.2? Russia, Denmark, Sweden and Prussia, in their treaties
of December 14 and 16, 1800, confirmed the principles of the first armed neu-
trality, especially the requirement that a blockade needed to be effective.28
This requires a blockade, in order to be binding, to be maintained by a force suf-
ficient actually to prevent access to the coast of the enemy. The blockading
power, according to those treaties, was obliged to inform neutral shipping of
the blockade.

The principle of effectiveness was later expressly confirmed in Article III,
paragraph 4, of the Anglo-Russian Treaty of June 17, 1801, to which Denmark
(October 23, 1801) and Sweden (March 30, 1802) acceded.?9 Still, the block-
ade of England effected by the Decree of Berlin of November 21, 1806,3 and by
the Decree of Milan of December 17, 1807,3! as well as the blockade of France
and its allies by Orders-in-Council of January 7 and November 11, 1807,32were
hardly in conformity with that principle, for neutral trade was interfered with
by all means at hand. The time of the continental blockade has, therefore, cor-
rectly been characterized as a decisive step backwards in the development of
international law governing the belligerent rights in naval warfare.33

Despite the aspirations of some south-American States,34 it was not until
the Crimean War (1854-1856) that the English and continental European
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positions on the law of blockade could be reconciled. In view of the Anglo-
French alliance against Russia, it had become imperative to adjust the rules for
the respective naval forces. This explains why France, England, Austria, Prus-
sia, Russia, Sardinia and Turkey were able to agree in the Paris Declaration of
April 16, 1856,3° upon the principle, among others, of effectiveness:

Blockades, in order to be binding, must be effective, that is to say, maintained by
a force sufficient really to prevent access to the coast of the enemy.

Thus, fictitious or paper blockades had become illegal. It must be stressed,
however, that the Paris Declaration fell behind the rules agreed upon during
the armed neutralities. In particular, it lacks a clear definition of what is to be
understood by “effective.” On the other hand, an obligation similar to that of
the armed neutralities according to which the blockading warships must be
“arrétés et suffisamment proches,” in view of the introduction of torpedo boats
and the improvement of coastal artilleries, would not have been feasible
anyway.36 Altogether, the requirement of effectiveness was not interpreted
restrictively. It was not necessary for the blockading warships to be stationed at
visual range from the coast. There existed no clear rule on the number of
warships necessary.37 Rather, the effectiveness of a blockade was to be judged
in the light of the circumstances of each single case.38 Hence, even blockades
whose effectiveness could only be ascertained after a lapse of time were
generally accepted as binding.3? The application of the doctrine of continuous
voyage to blockades led to a further erosion of the principle of effectiveness.4°

The Second Peace Conference at the Hague (1907) did not succeed in
reaching agreement upon the international law governing naval blockades. At
the beginning of the conference Great Britain had proposed the following
article:

L'emploi de mines sous-marines automatiques de contact pour établir ou
maintenir un blocus de commerce est interdit.4!

In the course of the conference, that proposal was not discussed further in
the Third Commission.42 In its report and draft convention, the Comité
d’examen merely included the following paragraph 3 in Article 4:

1l est interdit de placer des mines automatiques de contact devant les cotes et les
P q
ports de 'adversaire dans le seul but d’intercepter la navigation de commerce.43

With regard to that rule the Comité d’examen held that
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il s’agirait seulement de déterminer, en examinant les mines, comme moyen de
nuire & 'ennemi, si 'on peut s’en servir dans le but de barrer la navigation
commerciale de 'adversaire—question 2 laquelle, parait-il, on devrait répondre
négativement. Cela établi, on pourrait confier au Comité le soin de bien faire
ressortir cette pensée commune, tout en laissant hors de discussion 'application,
au sujet de I'emploi des mines, des principes de la Déclaration de Paris
concernant l'effectivité du blocus.44

Although the Third Commission did not intend to agree on rules applicable
to blockades, some of the participants drew the conclusion that Article 4, para-
graph 3, prohibited the establishment of a blockade by the laying of mines
only.# Be that as it may, the vague formulation in Article 2 of Hague Conven-
tion VIII (which is identical with Article 4, paragraph 3, of the draft) gave—
and still gives—rise to dispute. But even if the provision applied to an enforce-
ment of a blockade by naval mines, it would be quite difficult to establish
whether its sole purpose was, indeed, to intercept commercial navigation.46

Hence, it was left to the 1909 London Conference to codify the law applica-
ble to naval blockades. The 21 articles devoted to that subject in the 1909 Lon-
don Declaration can be summarized as follows:4? A blockade, in order to be
binding, must be effective, that is to say, it must be maintained by a force suffi-
cient really to prevent access to the enemy coastline (Article 2). Whether that
precondition is met is, however, a question of fact (Article 3). The delegates to
the 1909 Conference were unable to agree upon a more specific rule. They ex-
pected that the determination of effectiveness was in any case reserved to the
competent (international or national) prize court.4® According to Article 4, a
blockade is not regarded as raised, and thus remains effective, if the blockading
force is temporarily withdrawn on account of stress of weather. It must be ap-
plied impartially to the ships of all nations (Article 5), and warships (Article 6)
and merchant vessels in distress (Article 7) may be allowed to enter and leave a
blockaded port or place. The declaration and notification are constitutive for a
blockade’s legality (Articles 8, 10, and 11).4° A declaration of blockade is made
either by the blockading power or by the naval authorities acting in its name. It
must specify (1) the date when the blockade begins, (2) the geographical limits
of the coastline under blockade, and (3) the period within which neutral ves-
sels may come out (Article 9). Additionally, it must be notified to both neutral
powers and the local authorities (Article 11). The provisions on declaration
and notification also apply to cases where the limits of a blockade are extended
or where a blockade is re-established after having been raised (Article 12). No-
tice is similarly required upon the voluntary raising or any restriction in the lim-
its of a blockade (Article 13). If no declaration of blockade has been notified to
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the local authorities, or if no period of grace has been provided, neutral vessels
must be allowed to leave the blockaded area (Article 16, paragraph 2). Vessels
that in actual or presumptive knowledge of the blockade>? attempt to leave or
enter the closed port may be captured as long as they are being pursued by a
warship of the blockading force and are subject to condemnation (Articles 14,
17, 20, and 21). The limitation of the right of capture to the area of operation of
the warships detailed to render the blockade effective is the result of a compro-
mise between the English and the continental European position. In any event,
according to Articles 17, 19, and 20, neither the doctrine of continuous voyage
nor the “droit de suite” that had been practiced excessively during the 18th
century survived.’! In case of a vessel approaching a blockaded port, without
(actual or presumptive) knowledge of the blockade, notification must be made
to the vessel itself (Article 16 paragraph 1). Finally, a blockade must be con-
fined to ports and coasts belonging to or occupied by the enemy (Article 1) and
may not bar access to neutral ports or coasts (Article 18).

Although the 1909 London Declaration never entered into force because of
resistance by the House of Lords to ratification, its provisions on blockade were
observed during the Balkan Wars and were included in a number of national
prize regulations.>2 Apart from the applicability of the doctrine of continuous
voyage, at the beginning of the First World War they were generally regarded as
customary in character.’3 However, in view of the rapid development of weap-
ons technologies (long distance artillery, submarines, military aircraft) and the
necessary modification of naval strategies and tactics it soon became impossible
to observe Articles 1 ff. of the London Declaration. The traditional blockade
was replaced by the long-distance blockade that—by a simultaneous excessive
application of the doctrine of continuous voyage—in fact led to the barring of
neutral ports and coasts.* Neutral trade was subjected to far-reaching control
measures, some even taken in their respective home ports. For instance, mer-
chant vessels that did not possess a navicert were either diverted or captured,
even if they had not approached blockaded coasts or ports. Moreover, the
belligerents established huge minefields and exclusion zones (“Sperrgebiete”)
within which all vessels, regardless of the flag they were flying, were attacked
without prior warning.5> During the Second World War that practice was re-
peated and led to even further restrictions of neutral trade.¢ To give but one
example of the excessive use of the right of blockade, it suffices to quote the
British Order-in-Council of November 27, 1939:

1. Every merchant vessel which sailed from any enemy port, including any portin
territory under enemy occupation or control, after the 4th day of December,
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1939, may be required to discharge in a British or Allied port any goods on board
laden in such enemy port.

2. Every merchant vessel which sailed from a port other than an enemy port after
the 4th day of December, 1939, having on board goods which are of enemy origin
or are enemy property may be required to discharge such goods in a British or

Allied port.

3. Goods discharged in a British port under either of the preceding Articles shall
be placed in the custody of the Marshal of the Prize Court, and, unless the Court
orders them to be requisitioned for the use of His Majesty, shall be detained or
sold under the direction of the Court. The proceeds of goods so sold shall be paid
into the Court.

On the conclusion of peace such proceeds and any goods detained but not
sold shall be dealt with in such manner as the Court may in the circumstances
deem just, provided that nothing herein shall prevent the payment out of
Court of any such proceeds or the release of any goods at any time (a) if it be
shown to the satisfaction of the Court that the goods had become neutral
property before the date of this Order, or (b) with the consent of the proper
officer of the Crown.

4. The law and practice in Prize shall, so far as applicable, be followed in all cases
arising under this Order.

5. Nothing in this Order shall affect the liability of any vessel or goods to seizure
or condemnation independently of this Order.

6. For the purposes of this Order. the words “goods which are of enemy origin”
shall include goods having their origin in any territory under enemy occupation
or control, and the words “goods which [. . .] are enemy property” shall include
goods belonging to any person in any such territory.

7. Proceeding under this Order may be taken in any Prize Court having
jurisdiction to which the Prize Court Rules, 1939, apply.

8. For the purposes of this Order the words “British port” mean any port within
the jurisdiction of any Prize Court to which the Prize Court Rules, 1939, apply.57

In view of that practice, Frits Kalshoven has concluded that

[...] developments in the techniques of naval and aerial warfare have turned the
establishment and maintenance of a naval blockade in the traditional sense into

210



Wolff Heintschel von Heinegg

a virtual impossibility. It would seem, therefore, that the rules in the Declaration
on blockade in time of war are now mainly of historical interest. 58

Some consider the British practice a contribution to the progressive devel-
opment of the international law on blockades. Still others stress the fact that
the United Kingdom had justified its practice by reference to reprisals. Hence,
they maintain, the London Declaration has not been substantively derogated
by that practice. They merely concede that the requirement of effectiveness to-
day has to be interpreted in the light of the development of weapons technolo-
gies, such that the blockading forces may be deployed at some distance from
enemy coasts and ports.60

In fact, the limitations of the traditional blockade law have, to a consider-
able extent, been observed in the practice of States since 1945. Of course, the
principle of effectiveness as well as the requirement of maintaining and enforc-
ing a blockade by solely surface warships have been modified. Moreover, it
seems that today aircraft may also be subjected to blockade measures. Still, the
law as laid down in the 1909 London Declaration has not become obsolete.

The closure of the areas and ports under the control of communist China
declared by the national Chinese government on June 26, 1949, although not
justified as blockade, widely conformed with the traditional rules. Both the
measures to be taken and the geographical limits were declared and notified in
advance. The national Chinese armed forces were able to effectively enforce
the closure/blockade because, by deploying reconnaissance aircraft, they were
fully and constantly aware of all movements within the Chinese territorial
sea.b!

During the Korean War the U.S./UN naval armed forces, because of their
superiority, were able to maintain and enforce the blockade declared on July 4,
1950, in nearly full accordance with the provisions of the London Declara-
tion.62 Warships—except of the North Korean navy—were excluded, as was
the port of Rashin that served as a naval base of the former Soviet navy.63

During its 1971 conflict, the Indian navy closed the entire coast of Bangla-
desh. The superior Indian navy was supported by military aircraft deployed on
the carrier Vikrant. Thus, all vessels were successfully prevented from entering
or leaving the blockaded area. Altogether, six merchant ships and numerous
small boats were captured. Those small boats that did not comply with the or-
ders given by the warships’ commanders were attacked and sunk.64

The blockade of Haiphong in May 1972 also widely corresponded with the
requirements of a classical blockade, although, again, the notion “blockade”
was not used. Prior to the closure becoming effective, it was publicly
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announced and all States presumably affected were informed.6> However, it
was not maintained and enforced by surface units but by mines laid by aircraft.
Those mines became automatically armed after a predetermined period of time
had elapsed.6¢

The Egyptian blockades of Eilat and of the Gulf of Agaba in 1967 and of the
Bab el-Mandeb in 197367 were similar to the British blockades of World War II
insofar as the forces entrusted with their enforcement were deployed at a con-
siderable distance from the areas in question. Still, the Egyptian measures were
effective because no vessel could enter or leave the areas without running the
risk of being attacked.

At the beginning of the Iran-Iraq conflict (1980-1988), Iran, on September
22, 1980, declared the transport of all goods and cargoes to Iraq prohibited.68
The Iranian naval forces were in a position to enforce that prohibition, as well
as the closure of the Shat-al-Arab, which was declared on October 1, 1980,6°
during the course of the entire armed conflict. Altogether 71 neutral merchant
ships were affected by the closure of the Shat-al-Arab. Iran offered to allow
them to leave the area under the condition that they flew the UN flag. How-
ever, Iraq required those ships to fly the Iraqi flag as long as they were within
the Shat-al-Arab.70

In most of these cases, neutral States, in view of the lack of protests, obvi-
ously accepted the blockades.”! If at all, they merely doubted their legality un-
der the jus ad bellum not the jus in bello. For example, the British government
protested against the blockade of the Shat-al-Arab? because, in its view, the
right of self-defense did not allow its establishment. However, the British gov-
ernment did not consider the Iranian measures illegal under the maritime jus in
bello.

The customary character of the principles of the 1909 London Declaration
is also widely acknowledged in the military manuals of the U.S. Navy,?3 and of
the Canadian’ and German’> armed forces. According to those manuals,
blockades must be restricted to ports or coastal areas belonging to, occupied by,
or under the control of the enemy. They must not bar access to or departure
from neutral ports and coasts.”® The declaration, either by the government or
by the commander of the blockading force, must include the details laid down
in Article 9 of the London Declaration and must be notified to affected neutral
States and to the local authorities.”” Because knowledge of the existence of a
blockade is an essential element of the offenses of breach and attempted breach
of blockade, neutral vessels are always entitled to notification.”® Moreover, ac-
cording to the three manuals, a blockade, in order to be valid, must be effective.
That means that it must be maintained by a force or other mechanism that is
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sufficient to render ingress or egress of the blockaded area dangerous. The tem-
porary absence of the blockading force is without prejudice to the blockade’s
effectiveness, if such absence is due to stress of weather or to some other reason
connected with the blockade.8 The blockade need not be restricted to vessels;
it may also be applied and enforced against aircraft.8! In any event, a blockade
must be applied impartially to the vessels of all States, including merchant ships
flying the flag of the blockading power.82 However, although neutral warships
and military aircraft enjoy no positive right of access to blockaded areas, the
belligerent imposing the blockade may authorize their entry and exit.8? Neutral
vessels in distress should not be prevented from entering and subsequently
leaving a blockaded area.8* According to the U.S. and the German manuals, a
further exception applies to neutral vessels (and aircraft) engaged in the car-
riage of qualifying relief supplies for the civilian population and the sick and
wounded. Those vessels should be authorized to pass through the blockade
cordon (safe passage).8> The German manual and Canadian draft manual con-
tain provisions according to which starvation of the civilian population as a
method of warfare is prohibited.86 Neutral vessels and aircraft that, in knowl-
edge of a notified and effective blockade, breach or attempt to breach a block-
ade are subject to capture.8? If they resist an attempt to establish identity,
including visit and search, they may be attacked.88

The Contemporary Law of Blockade

As already mentioned, some authors consider traditional blockades to have
become obsolete because, in their view, developments in weapons technologies
have made it impossible for belligerents to comply with the strict requirements
of blockade law.8% The short overview of modern State practice has shown,
however, that States will continue to make use of this method of naval warfare
at least in cases in which they possess superior naval forces and aerial recon-
naissance capabilities. Blockade remains an especially efficient method for sub-
duing the enemy in limited armed conflicts.%0 Moreover, it is the only way by
which a belligerent is entitled to prevent the enemy from not only the import
but also the export of goods that would otherwise enable it to continue the
armed conflict. Neutral commercial sea and air traffic can be subjected to
far-reaching restrictions, even if they carry goods that do not qualify as contra-
band.?! Hence, as in the beginning of the 20th century, identifying the legal re-
strictions that apply if a belligerent decides to establish and enforce a naval
blockade is indispensable. It may be added that according to the position taken
here, a special theoretical justification®? is no longer necessary because the
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maritime jus in bello is appropriately considered a legal order of necessity that
prescribes the minimum standards that have to be observed by States, even if
they are unwilling or unable to refrain from the use of armed force.?3

Declaration, Notification, Impartiality and Effectiveness. In general, States
are willing to accept the customary character of the principles laid down in the
1909 London Declaration. When it comes to the specification of the rights and
duties, however, no general agreement exists. Of course, it is undisputed” that

* a blockade must be declared and that the declaration must contain the

details laid down in Article 9 of the London Declaration;

* it must be notified to those affected; and

* impartial application is required.

According to the prevailing position in legal literature, neutral vessels are to be
granted a period of grace to leave the blockaded port or roadstead.?

The reason for this wide agreement is that these requirements do not pose
any considerable problems. The belligerent establishing a blockade will, of
course, be interested in informing all those possibly affected, since it is the ob-
ject and purpose of a blockade to close certain enemy areas and to cut them off.
In addition, today such information will not take long to reach its addressees.
Rather, it can be disseminated universally within a couple of hours.? Finally,
any discrimination, in view of the practical problems of identification, would
not be practicable.

Problems and disagreement exist, however, with regard to the principle of
effectiveness. The authors only agree that when judging the effectiveness of a
blockade the development of modern weapons systems have to be taken into
consideration—a stipulation that was first raised prior to World War I and
which obviously is generally recognized now.97 Accordingly, it is no longer nec-
essary for the blockading force to be deployed in close vicinity to the coast, it
may also be stationed at some distance seaward as long as ingress or egress con-
tinues to be dangerous.9 Whether that is the case cannot be determined in
abstracto but, as in Article 3 of the London Declaration, remains a question of
fact.9? There exists, however, an ultimate legal limitation with regard to the
area affected. A blockade must be restricted to coastal areas and ports belong-
ing to, occupied by, or under the control of the enemy. It may not be estab-
lished outside the general area of naval warfare.!00

For the purpose of maintaining and enforcing a blockade, belligerents are
not restricted to the use of surface warships. This means that they may choose a
combination of legitimate methods and means of warfare provided this combi-
nation does not result in acts inconsistent with the other rules and principles of

214



Wolff Heintschel von Heinegg

the maritime jus in bello.10! In view of the overall importance of aerial recon-
naissance and of the legitimate incorporation of the airspace into the regime of
blockades, 102 a blockade may be maintained by military aircraft, submarines or
even by naval mines.193 However, a blockade may not be maintained and en-
forced by naval mines alone. This prohibition does not follow from Article 2 of
Hague Convention VIII of 1907, for it is nearly impossible to prove that the
mines have been laid “for the sole purpose of intercepting commercial naviga-
tion.”104 Rather, it has to be observed in this context that certain categories of
vessels and aircraft may not be denied ingress or egress. Hence, generally, it is
necessary that manned units (or “at least one man-o-war”) 105 are present in the
vicinity of the blockaded area in order to make sure that such vehicles remain
unharmed.!% The mining of Haiphong is merely a single incident that fails to
establish the contrary, even though only the former USSR raised protests
against it.107 Despite the obvious perils submarines and missiles pose to surface
warships, in most cases the presence of at least one surface unit, for humanitar-
ian reasons, remains an indispensable requirement for the legality of a naval
blockade. And it makes no difference whether the blockade serves strictly mili-
tary or economic purposes.!08 Only if controlled mines are laid may their sole
use for maintaining and enforcing a blockade be legitimate. Of course, apart
from naval mines, other obstacles, such as wrecks, can be used to close a port or
a part of the enemy’s coast.10?

Consequences of Breach and Attempted Breach of Blockade. It is generally
acknowledged that vessels (and aircraft) breaking or attempting to break
blockade are liable to capture.!'® If, after prior warning, they clearly resist
capture, they may be attacked.!!! However, it remains unclear which behavior
may be characterized as attempted (inward!'?) breach of blockade. While the
German Manual is silent on this issue, the U.S. Manual'!? defines attempted
breach of blockade as follows:

Attempted breach of blockade occurs from the time a vessel or aircraft leaves a
port or airfield with the intention of evading the blockade, and for vessels exiting
the blockaded area, continues until the voyage is completed. [. . .] It is immaterial
that the vessel or aircraft is at the time of interception bound for neutral territory,
if its ultimate destination is the blockaded area. There is a presumption of
attempted breach of blockade where vessels or aircraft are bound for a neutral
port or airfield serving as a point of transit to the blockaded area.

This implies that the doctrine of continuous voyage may be applied to the le-
gal regime of naval blockades. As in the beginning of the 20th century, this
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question is a matter of dispute in the legal literature.114 There are good reasons
to maintain that the doctrine of continuous voyage may not be applied to
blockades. First, neutrals have only in rare cases been willing to tolerate inter-
ference with their merchant shipping in areas distant from blockaded coasts or
ports.!15 Second, the doctrine has not played a significant role in the practice of
States since 1945. It has only been recognized in the military manuals of some
Anglo-American States. Most continental European authors have always re-
jected the doctrine’s applicability to blockade.!16 The arguments put forward
do not have to be repeated. If blockade law is perceived as part of an order of
necessity that, by its nature, has to be interpreted restrictively and that merely
modifies but does not abrogate the peacetime rules of international law appli-
cable between belligerents and neutrals, an obligation of States not participat-
ing in an international armed conflict to tolerate belligerent measures can be
justified only under strict conditions. In the context of blockade, one of these
conditions is the principle of effectiveness. That principle would be rendered
meaningless if belligerents were entitled to enforce a blockade at a far distance
from the area in question. As long as neutral merchant vessels are situated out-
side the range of operations of the forces maintaining the blockade, and as long
as they do not carry contraband or act in a way that makes them liable to at-
tack, the freedoms of navigation and overflight supersede the belligerents’ in-
terest in a comprehensive prohibition of imports to their respective enemies.
Of course, the practical consequences of this position are of a solely secondary
nature. If a neutral merchant vessel is captured outside the range of operation
of the blockade forces because it—in fact or presumably—was destined to a
blockaded port, that violation of the law of neutrality results in a duty to return
the vessel and its cargo and to compensate any damage.

Relief for the Civilian Population and the Wounded and Sick. A blockade
preventing all ingress to or egress from the blockaded area by vessels and
aircraft, in general, negatively affects the civilian population’s supply of food
and other objects essential for survival. For that reason it was—at least to a
certain extent—justified to characterize the British long-distance blockades as
“hunger blockades.” 17 Still, that notion should not be used too easily. In
World War II, the United Kingdom maintained that naval blockades did not
differ from sieges in land warfare in which the responsible commander was
under no duty to allow food and other goods to pass into the town.!1®

Today, according to Article 54, paragraph 1, Additional Protocol I, “starva-
tion of civilians as a method of warfare is prohibited.” Contrary to an assertion
by the Australian delegation to the Geneva Diplomatic Conference,!!? as well
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as some authors, 120 the position of that provision in Part IV of the Additional
Protocol I does not prevent its application to naval blockades. Blockade is, in
the sense of Article 49, paragraph 3, Additional Protocol I, a method of “sea
warfare which may affect the civilian population [. . .] on land.” Therefore,
States parties to Additional Protocol I may not establish and maintain a block-
ade that serves the specific purpose of denying them essential foodstuffs,
“whatever the motive, whether in order to starve out civilians, to cause them to
move away, or for any other motive.”121 As part of customary international law,
the prohibition of starving the civilian population by the establishment of a na-
val blockade is also binding on States not party to Additional Protocol I, since
it follows from the generally accepted principles of humanity and proportional-
ity.122 Methods and means of naval warfare are illegal “if the damage to the ci-
vilian population is, or may be expected to be, excessive in relation to the
concrete and direct military advantage anticipated.”!?3 In that context, it
makes no difference whether the blockade serves genuine military or economic
purposes. Moreover, even States not bound by Additional Protocol I recognize
that belligerents are under an obligation not to prohibit relief consignments in
case of a naval blockade.124 That obligation, which is also recognized in the lit-
erature,!25 would be meaningless absent prohibition of a so-called “hunger
blockade.” The military and strategic interests involved are met by the fact that
relief consignments must be granted free passage subject to
* the right to prescribe the technical arrangements, including search,
under which such passage is permitted; and
* the condition that the distribution of such supplies shall be made under

the local supervision of a Protecting Power or a humanitarian

organization which offers guarantees of impartiality, such as the

International Committee of the Red Cross.!26

Blockades under Chapter VII of the UN Charter

The final question that remains is whether the rules just described also apply
if a blockade is ordered by the Security Council pursuant to Article 42 of the
UN Charter.!1?7 In an annotation to paragraph 7.7.2.1, NWP1-14M, the au-
thors hold that “it is not possible to say whether, or to what extent, a UN block-
ade would be governed by the traditional rules.”128 This statement is certainly
correct insofar as the Security Council, when taking action under Chapter VII,
has a wide range of discretion and that it—as an organ of the UN—is not di-
rectly bound by rules of international law that are primarily designed to regu-
late the conduct of States in situations of armed conflict. On the other hand, a
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blockade ordered by the Security Council will, of course, have to be declared.
The respective resolution will at least contain all the elements that are pre-
scribed for a belligerent blockade (geographical limits, duration). The practice
of the Security Council also demonstrates that, for humanitarian reasons, cer-
tain goods essential for the survival of the civilian population may be trans-
ported to a blockaded area.!?? If feasible and if not counterproductive to the
aim pursued (restoration of international peace and security), the Security
Council will also ensure that access to ports and coasts of third States is not
barred. However, an important exception applies. Despite allegations to the
contrary,!30 in the case of enforcement measures under Chapter VII, there is
no room for neutrality. Therefore, third States may well be affected by a block-
ade ordered pursuant to Article 42. Affected States, according to Article 50,
have the right to “consult the Security Council with regard to a solution of
those (= economic) problems.” A second exception concerns the applicability
of the doctrine of continuous voyage. Situations are conceivable in which the
Security Council is forced to order the capture of vessels (and aircraft) at great
distance from the blockade area if international peace and security cannot oth-
erwise be restored. Finally, in view of the binding force of the decisions taken
under Chapter VII and of the ultimate goal of maintaining international peace
and security, a blockade pursuant to Article 42 will not have to fully comply
with the principle of effectiveness.131

It must, however, be realized that, in view of the lack of UN armed forces
proper, a blockade ordered by the Security Council will always be maintained
and enforced by the members of the United Nations and their (national) armed
forces. Those forces are bound by the rules and principles of the maritime jus in
bello that, according to the position taken here, has to be considered an “order
of necessity.” That legal order has to be conceived of as primarily formulating
duties which, as a minimum, have to be observed if States resort to the use of
armed force.132 In other words, the restrictions contained in the rules of war
are, in principle, the most that international law is ready to accept when States
are unwilling or unable to refrain from the use of armed force. This means that,
when ordered to maintain and enforce a blockade pursuant to Article 42, they
may only deviate from the rules of blockade law described above if there is an
express decision by the Security Council to that effect. Whether and to what
extent the Security Council is entitled to exempt member States from the re-
strictions of the maritime jus in bello will depend on the circumstances of each
case. In that regard, the Security Councils discretion is wide but—especially
with regard to the elementary considerations of humanity—not unlimited.
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